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[2  Appeal  Cases,  95.] 

H.L.  (Sc.),  December  1, 1876. 

[HOUSE  OF  LORDS.] 

*WiL80N  etal.^  Appellants;  and  Waddell,       [95 

Respondent  ('). 

MinercU  WbrkinffS. 

The  right  to  work  nuaes  is  a  right  of  property ;  which,  when  duly  exercised,  be- 
gets no  responsibility : 

Per  Lord  Blackburn  :  The  owner  of  minerals  has  a  right  to  take  away  the  whole 
of  them  in  his  land,  according  to  the  natural  course  of  user. 

Subndenee  of  Surface — Injuries  by  conneqiterd  Waterjlow. 

Where  mineral  workings  have  caused  a  subsidence  of  the  surface,  and  a  consequent 
flow  of  rainfall  into  an  adjacent  lower  coal  field,  the  injuries,  being  entirely  from 
g^ritation  and  percolation,  are  not  a  valid  ground  for  any  claim  for  damages. 

OhUgaticH  to  restore  the  Surface. 

Per  Lord  Blackburn:  Where  there  is  an  agreement  between  the  owner  and  his 
tenant  that,  when  the  mines  are  worked  out,  the  surface  shall  be  restored,  the  owner 
may  complain  if  it  be  not  restored  ;  but  that  gives  no  claim  to  any  one  else. 

The  contest  in  this  case  was  between  the  lessees  of  two 
adjoining  coal  fields  in  Lanarkshire,  both  lessees  holding 
under  the  same  landlord,  Mr.  Houldsworth,  of  Coltness, 
who  took  no  part  in  the  litigation.    The  above  appellants 

(^)  Affirming  Session  Cas.,  4th  series,  vol.  8,  p.  288. 

19  Eno.  Rep.  1 
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, ,^  >',  > 

brought  their  action  to  pr^tjeivi'-tne  flow  of  surface  water 
from  the  respondent's  uppey  coal  field  coming  on  the  appel- 
lants' lower  coal  field  anjtt' doing  serious  damage,  in  respect 
of  which  the  appellant  claimed  £2,000  as  reparation  ;  and 
they  also  souglif-AU  order  requiring  the  appellants  to  exe- 
cute certain  wprks';to  prevent  future  inroads  of  water. 
96]  *The  jd^fcfkfe  of  the  respondent  was,  that  his  opera- 
tions had  bieij*(5bnducted  in  the  ordinary  mode,  with  due  and 
reason{il3)e.pare;  atid  that  the  influx  of  water  complained 
of  was-;by  natural  gravitation,  and  added  to  by  the  appel- 
lariti  own  operations. 

On'the  6th  of  July,  1875,  the  Lord  Ordinary  (')  assoilized 
the  respondent  from  the  conclusions  of  the  sumnions  ;  hold- 
ing that  he  had  done  everything  that  he  was  bound  to  do, 
and  even  more,  to  prevent  the  mischief  complained  of.  The 
Inner  House  (Second  Division)  adhered  to  the  Lord  Ordi- 
nary's interlocutor  ('),  awarding  costs  against  the  appellants ; 
who  thereupon  appealed  to  the  House,  contending  thut  the 
respondent's  operations  were  not  of  a  reasonable  and  proper 
character,  and  that  the  appellants,  having  suffered  there- 
from, were  entitled  to  the  remedies  which  they  sought. 

Mr.  Cotton^  Q.C.,  and  Mr.  Lee  (of  the  Scotch  bar),  were 
heard  for  the  appellants ;  and  Mr.  Benjamin^  Q.C.,  and  Mr. 
Balfour  (of  the  Scotch  bar),  appeared  for  the  respondents ; 
but  were  not  called  upon,  the  consideration  of  the  case  being 
adjourned  from  the  23d  of  November  to  the  1st  of  Decem- 
ber, when  the  following  opinion  was  delivered  by  Lord 
Blackburn  ;  stating  the  facts  which  gave  rise  to  the  action 
and  the  proceedings  in  the  court  below — as  well  as  the  rea- 
sons for  the  final  judgment  which  was  ultimately  pronunced 
by  the  House. 

LoBD  Blackburn  :  Mjr  Lords,  in  this  case  the  Lord  Or- 
dinarj^  decided  in  favor  ot  the  defender,  on  the  ground  that 
the  evidence  did  not  show  that  the  defender  had  done  any- 
thing wrong  as  against  the  pursurers.  The  Second  Division 
of  the  Court  of  Session  affirmed  this  judgment.  Lord  Gif- 
ford,  agreeing  with  the  reason  of  the  Lord  Ordinary,  but 
Lord  Ormidale  and  the  Lord  Justice  Clerk  intimating  that 
they  were  disposed  to  hold,  on  the  evidence,  that  the  defender 
had  so  acted  as  to  jnake  himself  liable  for  the  damage  sus- 
tained by  the  pursuers,  had  it  not  been  for  the  pursuers'  own 
acts,  which  their  Lorciships  thought  to  have  been  of  such  a 
description  as  to  bar  and  preclude  their  claim  for  reparation. 
97]  *Your  Lordships,  on  the  23d  of  November,  heard 
the  counsel,  for  the  appellants,  who  argued  the  whole  case 

Q)  Lord  CurriehUl.  (•)  4th  Series,  vol.  iU,  p.  298. 
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fully  and  ably,  maintaining,  first,  that  the  conduct  of  the 
defender  was  such  as  to  make  him  liable  to  the  pursuers  for 
the  damage  ;  and,  secondly,  that  the  ground  on  which  Lord 
Ormidale  and  the  Lord  Justice  Clerk  based  their  judgment 
could  not  be  supported,  as  the  pursuers  had  done  nothing 
to  preclude  their  claim  to  reparation. 

\our  Lordships  have  not  tliought  it  necessary  to  Ijear  the 
counsel  for  the  respondent,  who  might  have  furnished  argu- 
ments to  show  that  this  second  point  furnished  a  good  de- 
fence. It  would  not,  .therefore,  be  proper  to  say  more  than 
that,  if  it  had  been  necessary  to  decide  this  point,  the  counsel 
for  the  respondent  would  have  been  called  upon  to  argue 
in  support  of  the  ground  on  which  alone  these  two  learned 
judges  below  based  their  judgment. 

But,  my  Lords,  it  is  not  necessary  to  decide  anything  on 
this  point,  if  your  Lordships  are  satisfied  that  what  is 
alleged  and  proved,  does  not  make  defender  liable  to  the 
pursuers.  And  after  hearing  the  able  arguments  of  the 
counsel,  and  carefully  considering  the  judgment  of  Lord 
Ormidale,  I  think  that  what  is  alleged  and  proved  does  not 
establish  such  a  liability,  and  I  belive  all  the  noble  and 
learned  Lords  who  heard  the  case  are  of  the  same  opinion. 

I  will  now  state  the  facts  in  the  case,  which  are'  scarcely  • 
in  dispute. 

The  pursuers  and  defender  are  both  lessees,  under  the 
same  landlord,  Mr.  Houldsworth,  of  the  minerals  under  two 
adjacent  portions  of  the  Coltness  Estate.  The  seam  of  coal 
called  the  Ell  coal  crops  out  to  the  surface  in  the  defender's 
holding.  It  lies  at  a  nigh  inclination,  dipping  towards  the 
pursuers'  holding,  and  where  it  enters  it,  is  at  a  depth  of 
many  fathoms  below  the  surface,  so  that  any  water  which 
fell  on  or  percolated  into  the  defender's  holding  would 
necessarily,  oy  force  of  gravitation,  descend  to  the  pursuers' 
holdinff,  unless  stopped  by  the  minerals  or  soil  from  doing 
so.  The  soil  above  this  coal  is  stiff,  and  impervious  to 
water,  so  that,  whilst  it  was  undisturbed,  the  greater  part 
of  the  rainfall  flowed  away  over  the  surface,  very  little  of  it 
filtering  down  to  the  seam,  which  was  in  consequence  a  very 
dry  seam,  the  *impervious  strata  above,  whilst  undis-  [9o 
tnrbed,  forming  what  may  be  called  a  roof  practically  water- 
tight over  the  coal.  But  the  defender  altered  this  state  of 
things.  He  worked  the  Ell  coal,  carrying  away  the  whole 
of  it,  and,  as  a  necessary  result,  the  surface  sank.  At  the 
upper  part,  where  the  seam  cropped  ont  to  the  surface,  the 
subsidence  over  a  space  of  about  five  acres  was  so  great  that 
the  surface  sunk  into  sits,  and  cracked  into  open  fissures, 
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through  wliich  the  rainfall  on  these  five  acres  flowed  freely 
down  into  the  defender's  workings,  and,  the  coal  in  those 
workings  having  been  removed,  it  flowed  down  towards  the 
pursuers'  holding.  There  is  evidence  that  part  of  this  water 
was  removed  before  reaching  the  pursuers,  but  there  seems 
no  doubt  that  a  considerable  q^uantity  of  water  which,  whilsc 
the  roof  remained  in  its  original  state,  a  water-tight  roof, 
flowed  away  over  the  surface,  did  descend  to  the  pursuers' 
mines,  and  put  them  to  additional  expense  in  pumping  it  out. 

My  Lords,  the  question  in  the  case  seems  to  me  to  be 
whether  this  was  damnum  absque  injuria^  which  the  pur- 
suers must  protect  themselves  from  in  such  way  as  they 
can ;  or  wliether  the  defender,  when  working  the  upper  part 
of  the  mine,  was  under  any  obligation  to  the  pursuers,  as 
owners  of  the  mine  on  the  dip,  to  preserve  or  to  restore  the 
impervious  roof,  which,  whilst  it  existed,  prevented  a  great 
part  of  the  rainfall  from  descending. 

I  think  it  right  to  observe  that  it  is  not  shown  that  any 
water  goes  down  these  cracks  except  the  natural  rainfkll  on 
the  surface.  Your  Lordships  have  not  to  consider  what  dif- 
ference it  might  make  if  the  bed  of  a  natural  stream  haJ 
been  tapped  by  the  defender's  operations,  and  you  have  no 
'  need  to  form  or  express  any  opinion  on  the  points  discussed 
in  the  recfent  cases  of  Smith  v.  Fletcher  (*),  and  Crompton  v. 
LeaO. 

I  may  also  observe,  that  no  point  has  been  discussed  at 
your  Lordships'  bar  as  to  any  difference  in  favor  of  the  de- 
fender, in  consequence  of  his  holding  under  the  same  land- 
lord as  the  pursuers,  and  by  a  lease  prior  in  point  of  tinie 
to  the  pursuers'.  The  case  has  been  argued,  and  I  propose 
to  consider  it,  as  if  the  pursuers  held  under  a  different  land- 
lord, or  were  themselves  the  owners  both  of  the  soil  and 
99]  the  minerals  towards  the  dip.  And  in  *this  view  the 
question  seems  to  be,  whether  there  is  any  servitude  on  the 
owner  of  the  upper  mines  for  the  benefit  of  the  owner  of 
the  mines  on  the  dip  to  preserve  either  the  surface  or  the 
subjacent  minerals  as  water-tight  as  the  undisturbed  state  of 
the  strata. 

My  Lords,  no  authoritv  has  been  cited  either  in  a  Scotch 
or  an  English  court  in  favor  of  the  doctriner  that  there  is 
such  a  servitude. 

The  general  rule  of  law  in  both  countries  is  that  the  owner 
of  one  piece  of  land  has  a  right  to  use  it  in  the  natural 
course  of  user,  unless  in  so  doing  he  interferes  with  some 
right  (jreated  either  by  law  or  contract;  and  as  a  branch  of 

(')  Law  Rep.,  7  Ex.,  805;  9  Ex.,  64.  («)  Law  Rep.,  19  Eq,,  115, 
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that  law,  the  owner  of  the  minerals  has  a  rtfj^t  to  take  away 
the  whole  of  the  minerals  in  his  land,  for  such  is  the  natu- 
ral course  of  user  of  minerals ;  and  that  a  servitude  to  pre- 
vent such  an  user  must  be  founded  on  something  more  than 
mere  neighborhood.  In  Uplands  v.  FletcJier  (*)  in  this 
House,  the  Lord  Chancellor  (")  thus  expressed  himself: 

The  occupiers  of  a  close  might  lawfully  have  used  that  close  for  any  purpose 
for  which  ii  might  in  the  ordinary  course  of  the  enjoyment  of  land  be  used ; 
and  if  in  what  I  may  term  the  natural  user  of  that  land  there  had  been  any 
accumulation  of  water  either  on  the  surface  or  underground,  and  if  by  the 
operation  of  the  laws  of  nature  that  accumulation  of  water  had  passed  off  into 
the  close  occupied  by  the  plaintiff,  the  plaintiff  could  not  have  complained  that 
that  result  had  taken  place.  If  he  had  desired  to  guard  himself  against  it,  it 
would  have  lain  upon  him  to  have  done  so  by  leaving  or  by  interposing  some 
barrier  between  his  close  and  the  close  of  the  defendants  in  order  to  have  pre- 
vented that  operation  of  the  laws  of  mature.  As  an  illustration  of  that  principle 
I  may  refer  to  a  case  which  was  cited  in  the  argument  before  your  Lordships, 
the  case  of  6mUh  v.  Kenrick,  in  the  Court  of  Ck}mmon  Pleas. 

I  think  it  unnecessary  to  cite  other  authorities,  as  this  is 
not  onlv  one  of  the  most  recent,  but  is  also  in  this  House. 
And  I  do  not  understand  Lord  Ormidale  to  express  any  dis- 
sent from  this  doctrine,  but  to  proceed  on  a  ground  which 
I  will  mention  presently.  I  may  observe,  however,  that  I 
cannot  see  any  principle  on  which  an  obligation  for  the  ben- 
efit of  the  owners  of  the  coal  on  one  dip^to  restore  the  sur- 
face to  its  natural  state  of  water- tightness  can  be  founded, 
which  would  not  equally  give  rise  to  an  obligation  to  make 
the  underground  workings  as  water-tight  as  they  were 
*before  the  coal  was  removed  ;  nor  can  I  see  any  dis-  [100 
tinction  between  the  rain  water  falling  on  the  surface  and 
that  which  filtered  down  into  the  coal  seams.  Lord  Ormi- 
dale however  does  make  a  distinction.     He  says  : 

The  water  was  not  the  natural  product  of  and  did  not  arise  in  the  defender's 
mine,  but  was  foreign  water,  so  to  speak,  introduced  into  his  mine tfrcm^  the 
enrfaee,  through  operations  of  the  defender,  carried  on  in  an  unusual ,  unrea- 
sonable, and  improper  manner  (^). 

My  Lords,  the  evidence  was  that  the  coal  at  the  upper 

Eart  of  thelseam  could  not  in  any  way  be  removed  without 
reaking  tlie  surface  in  the  way  in  which  it  was  broken, 
and  that  this  was  the  usual  and  proper  course  of  working 
such  coal. 

But  there  was  some  evidence  which  led  Lord  Ormidale  to 
the  conclusion  that,  though  the  defender  was  i)erfectly  jus- 
tified in  causing  the  holes  and  sits,  yet  "in  not  filling  up  or 
securing  the  sits  or  holes  his  operations  were  not  usual,  rea- 
sonable, or  proper." 

(>)  Law  Rep.,  8  H.  L.,  838.  (»)  Lord  Cairns. 

(»)  4th  Series,  vol.  iu,  pp.  208,  299. 
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There  is  no  doubfc  that  if  a  duty  was  cast  on  the  defender 
to  fill  up  or  secure  these  holes  and  sits  he  has  neglected  it. 

My  Lords,  I  do  not  stop  to  inquire  how  far  the  practice 
of  miners  could  cast  an  obligation  on  the  owner  of  the  upper 
mine,  which  would  not  otherwise  exist,  but  it  is  unneces- 
sary to  determiiie  anything  on  this  point,  as  I  think  your 
Lordships  will  agree  with  me  in  thinking  that  the  evidence 
goes  no  further  than  to  show  that  generally  the  owner  of 
the  surface  made  it  matter  of  bargain  for  the  benefit  of  the 
surface  that  when  mines  are  worked  out  the  surface  should 
be  restored.  Where  such  a  stipulation  exists  the  owner  or 
occupier  of  the  surface  has  a  right  to  complain  if  it  be  not 
restored,  but  that  gives  no  claim  to  any  one  else.  And  in 
the  present  case,  the  owner  of  the  surface  preferred  that  it 
should  remain  unrestored. 

I  for  these  reasons  am  of  opinion  that  the  judgnient  com- 
plained of  should  be  affirmed,  and  that  the  appeal  should 
De  dismissed  with  costs. 

The  Lord  Chancellor  (*) :  My  Lords,  at  the  close  of  the 
argument  of  the  appellant^  in  this  case,  your  Lordships  in- 
101]  timated  that  you  would  consider  *whether  you. would 
desire  to  hear  the  respondents.  The  result  of  that  consid- 
eration has  been  that  there  is  no  doubt  in  the  mind  of  any 
of  your  Lordships  as  td  the  course  which  should  be  taken 
with  regard  to  this  appeal.  I  have  had  the  advantage  of 
considering  the  observations  which  have  just  been  made  by 
my  noble  and  learned  friend  ;  and  I  have  only  to  say  that  I 
entirely  agree  in  the  course  which  he  has  proposed. 

Lord  Penzance  :  My  Lords,  I  will  only  say  that  I  en- 
tirely concur  with  the  opinions  which  have  been  expressed. 

Lord  Gordon  :    My  Lords,  I  also  entirely  concur. 

Inter locv.tors  complained  of  affirmed^  and  ap- 
peal dismissed  with  costs. 

Appellant's  agent:   W.Robertson. 
Respondent's  agents :  Flux  &  Co. 

Q)  Lord  Cairns. 

—  .'  -    ■ 

See  9  Eng.  Rep ,  ^56  note;  14  Eng.  Law  Jour.,   367,   English  Court   Ap- 

Rep. ,  543  note  ;  16  Eng.  Rep. ,  384  note  ;  peals. 

Ballacorkish  Silver,  etc.,  v.  Harrison,  Plaintiff  built  a  house,  on  his  own 

8  Eng.  Rep.,  88;   Dunn   «.  Company,  lot,  in  such  a  manner  as  to  cause  the 

etc.,  1  Eng.  Rep.,  283,  affirmed  4  Eng.  formation   of  a  pond  on  defendant's 

Rep.,  208;  Smith  ©.  Fletcher,  8  Eng.  lot  adjoining,  from   which  the  water 

Rep.,  510,  reversing  3  id.,  422  ;  Blanch-  soaked  through  and  injured  plaintiff's 

ard   and   Weeks's    Leading  Cases    in  building.     Held  that  plaintiff  had  no 

jklines  and   Minerals,  746-Sl4 ;   Hard-  right  of  action  :  Doerbaum  c.  Fischer, 
man  v.  North  Eastern  R.  R.,  6  Central 
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1  Mo.  App.  R«p.,  149 ;  Laamier  «.  had  lost  rents  in  consequence  of.  the 
Francis,  23  Mo.,  181,  184.  flow  of  water  into  his  cellars,  that  the 
if  one  builds  an  unsubstantial  struc-  cellars  had  remained  unoccupied  since 
ture,  or  allows  it  to  be  injured  by  the  water  came*  in,  and  also  proof  of  the 
water  stunding  in  the  cellar,  the  adja-  rental  value  of  the  premises  ;  also  in- 
cent  proprietors  cannot  add  further  in-  juries  done  to  the  walls  and  cellars; 
jury  thereto,  and  then  prevent  a  recov-  also  expenses  in  plumbing  and  fixing 
ery  of  damages  by  the  doctrine  of  con-  the  sewers,  and  other  expenses  required 
tributory  negligence.  A  lot  owner  has  to  prevent  further  injury  from  the  flow 
the  right,  uuless  be  creates  a  nuisance,  of  water;  also  injuries  sustained  be- 
to  erect  such  buildings  as  he  chooses,  catise  of  the  stench  :  Juttle  «.  Hughes} 
whether  durable  or  otherwise.     A  per-  t)7  N.Y.,  267. 


son  is  only  liable  when  he  wrongfully 
or  negligently  allows  the  water  from 
his  roof  to  injure  his  neighbor.  Dam- 
ages incident  to  the  ownership  of  town 


Where  commissioners  of  highways, 
in  constructing  an  embankment  upon 
a  highway,  omit  to  put  therein  a  suifl- 
cient  culvert  to  carry  off  the  surface 


property  give  no  right  of  action  ;  such  water  from  adjolnmg  lajids,  their  *uc 

losses  must  be  borne  by  those  on  whom  eessora  %n  office  &Te  not  liable  m  a  pri- 

they  fall.     If  plaiutiff's  building  is  in-  vate  action  at  the  suit  of  the  owner  for 

lured,  it  is  error  to  instruct  the  jury  injuries  resulting  from  an  a^cumula. 

that  the  plaintiff  should  be  the  moving,  ^on  of  water  upon  such  lands  caused 

party  in  protecting  hei*  building  from  by  the    embankment.     It    seenu  that 

water    from    defendant's    roof.   •  The  commissioners,  in  grading  highways, 


duty  of  atiirmative  action  was  on  the 
defendants.  The  question  of  what  is 
customary  is  very  important  in  such 
cases :  Underwood  v.  Mitchell,  4  Am, 
Law  Record,  710,  Superior  Court,  Cin- 
cinnati. 


are  not  bound  to  provide  a  channel  for 
the  drainage  of  surface  water,  and  are 
not  liable  for  injuries  resulting  from 
their  omitting  to  do  so :  Gould  «. 
Booth,  m  N.  Y.,  62;  Wakefield  «. 
Newell,  17  Alb.  Law  Jour.,  862,  Su- 


In  an  action  against  defendant  alleg.  preme  Court,  Rhode  Island, 
ing,  in  substance,  that  by  reason  of  the  ^^  an  action,  commenced  m  1878, 
failure  of  defendant  to  keep  the  privies  against  commissioners  and  an  overseer 
and  drains  from  his  premises  in  proper  of  highways  for  damages  alleged  to 
repair,  the  water  and  filth  therefrom  l^ave  been  sustained  by  turning  the 
was  caused  to  overflow  upon  plaintiff's  waters  of  a  stream  from  a  hijghway 
premises  adjoining  and  into  the  cellars  «Pon  plamtiff  s  adjoining  premises,  it 
of  his  houses,  rendering  them  unfit  for  appeared  that  originally  the  stream 
use,  mterfering  with  the  use  of  the  crossed  the  highway  on  to  said  prem- 
premises  and*  with  the  letting  thereof,  is^s,  then  turning,  recrossed  the  high- 
and  injuring  the  waIIs,  etc..  the  proof  way.  About  18o0,  an  artificial  chan- 
showed  that  defendant  had  paved  his  »el  was  made,  proceeding  a  short  dis- 
yard  and  conducted  from  the  roofs  of  ^a^ce  from  the  first  crossing,  along  the 
ilia  houses  in  headers  and  drains  to  travelled  track  of  the  highway,  and 
the  privies,  an  unusual  quantity  of  thence  through  an  artifici^  ditch  on  to 
water  beyond  the  capacity  of  the  drains  and  over  plaintiff  s  land.  In  1864, 
to  carry  away.  The  court  charged  the  plaintiff,  as  overseer  of  highways, 
jury  that  if  the  water  did  issue  from  extended  the  artificial  channel  along 
defendant's  yard  and  he  did  everything  the  highway  until  it  intersected  the 
possible  under  the  circumstances,  and  the  original  stream ;  he  also  filled  up 
practicable  in  the  way  of  drainage,  to  the  artificial  channel  on  his  land  ;  the 
carry  it  off  from  the  premises,  he  waa  w:aters  injured  the  highway,  rendenng 
not  liable.  Held,  error  :  that  if  defen-  it  at  times  impassable,  and  defendant 
dant  suffered  the  water  improperiy  to  turned  them  into  the  onginal  channel, 
accumulate  on  his  premises  so  as  to  Held,  that  the  first  change  did  not  re- 
flow  upon  the  plaintiff,  it  did  not  re-  lieve  plaintiff's  land  from  the  burden 
lieve  him  from  liabUity  that  he  did  all  of  the  stream,  or  give  hun  any  pre- 
he  reasonably  could  do  to  carry  it  off.  scriptive  right  to  have  it  flow  along  the 

Held  also,  that  if  plaintiff  were  enti-  highway ;  that,  as  overseer,  he  had  no 

tied  to  recover,  he  might  show  that  he  right  to  relieve  his  own  premises  at 
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the  expense  of  the  public  ;  that  it  was  a  street,  build  sidewalks,  construct  gut- 

the  ri^ht  and  dutj  of  defendants  to  ters,  and  grade  and  pave  streets,  is  vol- 

abate  the  nuisance  caused  by  the  stream  untarily  assumed  ;   but  when  the  city 

obstructing    the    highway,    and    they  constructs  these  improvements  for  the 

were  justitied  in  returning  the  stream  benefit  of  the  public,  it  then  .becomes 

to  its  original  channel.     It  wems  that  its  duty  to  see  that  they  are  kept  in  re- 

a  prescriptive    right  could    not  have  pair. 

been  acquired,  as  against  the  public.        Where  a  city  suffered  a  gutter  in  a 

by  a  twenty  years'  flow  of  the  water  street,  which  it  had  constructed,  to  get. 

along  the  highvyay  :  Kellogg  v.  Thomp-  out  of  repair,  so  that  the  water,  which 

$on,  66  N.  v.,  88.  it  should  have  carried  off,  was  thrown 

As  to  last  point  see  also  Burbank  v.  upon  the  lots  of  an  individual  near  by. 

Fay,  63  N.  Y.,  57,  affirming  5  Lans.,  and  such  person's  buildings  damaged  in 

897.  ^  consequence  of  the  flooding  of  the  lots, 

A  municipal  corporation  can  only  it  was  held  that  the  city  was  liable  for 
be  made  liable  for  damages  resulting  the  damages  so  caused  :  City  of  Alton 
from  the  overflow  of  a  sewer  upon  «.  Hope,  68  Ills.,  167. 
proof  of  some  fault  or  neglect  upon  Where  a  city  entered  upon  a  number 
its  part,  either  in  the  construction  of  of  contiguous  lots,  by  consent  of  the 
the  sewer  or  in  keeping  it  in  proper  owners  thereof,  and  constructed  a  box 
repair.  In  case  there  is  no  fault  in  the  drain,  which  was  used  by  the  ownefs 
construction  of  the  sewer,  and  the  and  occupants  of  said  lots  as  a  public 
damage  is  caused  by  an  obstruction  sewer,  and  subsequently  the  city  re- 
therein,  it  is  necessary  to  show  neglect  paired  said  drain  :  Held,  that  these 
to  remove  the  obstruction  after  notice  facts  imposed  no  liability  upon  the 
of  its  existence,  or  some  omission  of  city  to  keep  the  drain  in  repair,  or  re- 
duty  on  the  part  of  the  municipal  offi-  move  obstructions  therefrom,  as  it  was 
cers  in  looking,  after  it  and  preventing  laid  upon  private  property,  and  the 
obstructions.  city  hud  no  right  to  enter  upon  the  lots 

Dunng,  or  just  after,  an  unusually  without  the  consent  of  the  owners: 

heavy  shower,  a  sewer  in  one  of  defen-  McCaffrey  v.  Albany,  11  Hun,  613. 
dant's  streets  overflowed  and  flooded        The  city,  in  such  case,  would  have 

plaintiff's  premises.     In  an  action   to  no  power  to  assess  the  expense  of  the 

recover  damages  therefor,  it  appeared  sewer   upon   the  owners  of  adjoining 

that  the  overflow  was  caused  by  a  stop-  premises  as  being  benefited  thereby  : 

page  of    the    sewer  with  sand,   etc.,  Matter  of  lihinelander,  68  N.  Y.,  105. 
washed  in   from    the    streets.     There        Where,   however,   a    city  has    con- 

was  no  proof  of  any  prior  obstruction,  structed  a  street  over  lands  of  the  state, 

or  of  any  defect  in  the  construction  of  or  private  individuals,  and  it  has  for  a 

the  sewer.     Held,  defendant  was  not  considerable  time  been  travelled  by  the 

liable:  Smith  v.  Mayor,  etc.,  66  N.  Y.,  public  as  such,  if  one  be  injured  while 

295,  affirming  4  Hun,  o37.  tl'avelling  over  it   in   consequence  of 

Where     a     municipal     corporation  want  of  repair,  the  city  is  liable  for  the 

causes  a^itch  to  be  cut  across  one  of  injury  so  suffered:    Sewell  v.  City  of 

its  streets,   whereby  a  large  and  un-  Cohoes,  11  Hun,  626;  Stark  v.  Lancas- 

usual  quantity  of  water  is  turned  upon  ter,  57  N.  H.,  88;  City  of  Aurora  v. 

another's    premises,    with    destructive  Colshire,  55  lnd.,484;  Phelps  r.  City 

force,  and  to  his  injury^  this  is  priina  of  Mankato,  23  Minn.,  276. 
fa>cie  wrongful  and  a  nuisance.     If  cir-        The  difference  between  the  liability 

cumstances  exist  rebutting  the  pririui  of  a  city  for  damages  from  a  defective 

faeie  character  of  the  act,  they  must  sewer  which  it  constructs  on   private 

be  alleged  and  proved  by  the  corpora-  property,  and  for  injuries  suffered  from 

tion  :  Kobs  v.  Minneapolis,  22  Minn.,  a  defective  highway  built  by  it  over 

159  ;  O'Brien  v.    St.    Paul,  18  Minn.,  private  property,  is  probably  this  :   in 

176  ;  Bradt  v.  City  of  Albany,  5  Hun,  the  first  case  the  sewer  when  built  l)e- 

691;  Barnes  v.   c3ohoes,  5  Hun,  604;  comes,  by  accession,  the  property  of  the 

Adams  v.  Walker,  34  Conn. ,  466 ;  St.  owner  of  the  soil ;  it  is  covered,  and 

Peter  V.  Dennison,  58  N.  Y.,  416.  individuals  are  not   injured  in  conse- 

The  legal  liability  of  a  city  to  lay  out  quence  of  being  impliedly  invited  upon 
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it  hj  the  public  ;  in  the  latter  case,  by  the  injury.     A  difference  in  principle' 

constructing  it  and  inviting  individuals  is  easily  seen  and  felt,  but  perliaps  not 

upon  it  as  a  highway,  the  city  in  effect  so  easily  explained, 
invites  them  to  the  use  which  causes 


[2  Appeal  Cases,  121.] 
J.C.  0),  Nov.  16,  16,  17,  18,  1876.     ' 
[PRIVY  COUNCIL.] 

*Abbaham  Hamel  and  Others,  Defendants;  and    [121 
The  Honorable  Louis  Panet,  Plaintiff. 

ON  APPEAL  FBOM  THE  COUBT  OF  QUEEN's  BENCH  FOB  THE  PBOYINCE 

OF  QUEBEC,  CANADA  (APPEAL  SIDe). 

Marriage   Contract — Repriae — Wif^n  Content  to  Hutbandtt  HypothecaHon — Notarial 

Act — Formalitiea  of  Exeeuiion. 

By  the  first  of- two  instruments  made  in  1808,  on  the  marriage  of  J.  F.  with  J.  S.,  the 
immoTable  property  in  question  in  this  appeal  was  conveyed  by  way  of  donation  by 
J.  S/s  mother  to  the  said  J.  F.  and  J.  S.  By  the  second,  J.  F.  and  J.  S.  agreed  inter  te 
that  they  wonld  live  in  community ;  that  all  immovable  and  other  property  belong- 
ing to  either  of  them  at  the  date  of  the  marriage  should  be  brought  into  community ; 
that  if  should  for  the  purposes  of  the  community  be  deemed  movable ;  with  a  clause 
of  reprite^  to  the  effect  that  when  the  community  was  dissolved  by  death  or  oth|[;r- 
wise,  the  wife  might  at  her  option  reclaim  or  resume  all  property  brought  in  on  ner 
part  clear  and  free  from  the  aebts  and  charges  of  the  community,  subject  to  this,  that 
in  any  case  in  which  she  had  bound  herself,  or  assented,  to  any  particular  debt,  or 
had  a  judgment  pronounced  against  her  by  a  competent  court,  she  was  to  rely  upon 
and  have  the  benefit  of  her  husband's  estate,  and  should  have  as  from  the  date  of  the 
marriage  a  hypothec  upon  her  husband's  estate  for  the  fulfilment  of  that  contingent 
obligation. 

By  a  notarial  act  passed  on  the  26th  of  January,  1865,  whilst  the  community  still 
subsisted  as  to  the  said  immovable  property,  the  same  was  hypothecated  to  the  ap- 
pellants by  the  said  J.  F.  and  J.  S.  as  sureties  for  the  debt  of  their  son.  The  act 
further  contained  an  express  consent  by  the  mother  (J.  8.)  to  the  hypothecation  of 
the  said  property  by  her  hu^^band  in  the  appellants*  favor,  and  an  express  renuncia- 
tion of  any  righte,  whether  of  property  or  hypothec,  which  she  miglit  have  had,  which 
could  in  any  way  come  into  competition  with  the  security  so  created,  whether  by  her 
own  or  her  husband's  act. 

In  a  suit  (in  1860)  by  the  respondent,  who  claimed  under  a  subsequent  act  of  dona- 
tion from  J.  S.,  to  sot  abide  the  notarial  act,  it  was  contended  that  the  same  was 
fraudulent,  that  certain  informalities  of  preparation,  exprestsion,  and  execution,  de- 
prived it  of  its  probative  character,  and  that  otherwise  it  did  not  bind  the  title  which 
the  respondent  derived  from  J.  S. 

The  informalities  were — 1.  That  pages  7  and  8  of  the  act  appeared  to  have  been 
^written  after  pages  9  and  10,  and  had  not  been  initialed ;  2.  That  the  house  [122 
notified  as  the  place  where  the  contract  was  passed  was  incorrectly  stated : 

Held,  that  the  act  was  not  fraudulent,  was  well  executed,  authentic,  and  pro- 
bative, and  was  sufiicicnt  in  law  to  bind  the  title  which  the  rqspondent  claimed 
through  the  donation  of  J.  S. 

According  to  the  French  law  contained  in  the  Ordinance  of  Francis  I,  of  October, 
1535,  or  the  Canadian  law  contained  in  the  Edict  of  the  Council  of  State  of  1733,  or 
the  principle  upon  which  these  laws  are  framed,  the  initialing  of  the  above  pages  7 

OPrenerU:  Lord  Sblborne,  Sir  Barnes  Peacock,  Sia  Robert  P.  Coluer,  and 
Sir  James  Hansen. 

19  Eng.  Rep.  2 
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and  8  was  not  essential,  the  sense  of  the  deed  not  being  complete,  and  the  deed  not 
being  coherent  without  them. 

According  to  the  practice  in  Canada,  and  possibly  according  to  the  right  construc- 
tion of  the  Ordinance  of  Blois,  Art  167,  the  house  where  the  notary  completes  a 
contract  by  his  signature  is  the  proper  place  to  be  notified  as  the  place  where 
such  contract  was  passed.  If,  however,  there  is  error  in  notifying  the  place  of 
passing  the  contract,  the  consequence  is  not  nullity,  nor  that  the  act  loses  its  no- 
tarial and  probative  character,  but  only  that  it  must  be  proved  (as  was  done  in  this 
case)  that  the  place  where  it  actually  was  passed  was  within  the  jurisdiction  of  the 
notary. 

Assuming  that  J.  S.'s  contract  of  suretyship  was  null  and  ineffectual,  and  also  her 
hypothecation,  so  far  as  it  was  connected  with  her  invalid  obligation  of  suretyship ; 
yet  her  consent  to  her  husband's  hypothecation,  and  her  wftiver  of  all  claims  in  favor 
of  the  appellants,  were  binding  upon  her.  The  clause  of  reprise  did  not  enable  her 
to  resume  or  reclaim  anything  as  against  a  creditor  in  whose  favor  she  had  consented 
to  the  act  of  her  husband  during  the  community. 

David  V.  Oagnon  (14  Lower  Can.  Rep.,  1 10),  approved. 


[2  Appeal  Cases,  156.] 

J.C.  ('),  January  18,  1877. 

[PRIVY  COUNCIL.] 

156]    *Kleinwort,  Cohen  &  Co.,  Appellants;  and  The 
Cassa  Marittima  of  Genoa,  Kespondents. 

ON  APPEAL  FROM  THE  SUPRKME  COURT  OP  CEYLON. 

Bppotheeation  of  Cargo — Duty  ,of  the  Master — Bottomry  Bond — CorrmiunicaHon  with 

the  Owners, 

A  master  cannot  bottomry  a  ship  without  communication  with  his  owner,  if  com- 
munication be  practicable,  and,  d  fortiori,  cannot  hypothecate  the  carg^  without 
communicating  with  the  owner  of  it,  if  communication  with  such  owner  be  practica- 
ble. Such  communication  must  state  not  merely  the  necessity  for  expenditure,  but 
also  the  necessity  for  hypothecation. 

Appeal  from  a  judgment  of  the  Supreme  Court  of  the 
island  of  Ceylon  (June  15,  1876)  reversing  a  decree  of  the 
District  Court  of  Ualle  (Oct.  23,  1874). 

The  facts  appear  in  the  judgment  of  their  Lordships. 

Mr.  Cohen,M,G.y  and  Mr.  Clarkson,  for  the  appellants. 

Mr.  Milward^  Q.C.,  and  Mr.  R.  E.  Webster^  for  the  re- 
spondent. 

The  judgment  of  their  Lordships  was  delivered  by 

Sir  Montague  E.  Smith  :  The  question  in  this  .case  is, 
whether  a  bottomry  bond  given  by  the  master  of  the  Maria 
Luisa  upon  the  ship  and  cargo  to  the  respondents,  who  are 
a  company  at  Genoa,  is  a  good  hypothecation  as  regards  the 
cargo.  The  wa^  in  which  the  case  came  before  the  lower 
court  for  decision  was  this:  An  action  was  brought  upon 
the  bottomry  bond  by  the  respondents  against  the  master  of 
the  ship,  and  judgment  was  given  in  favor  of  the  respon- 
dents in  that  action.     A  second  action  was  brought  in  the 

(1)  Present:  Lord  Blackburn,  Sir  James  W.  Colvile,  Sib  Barnes  Peacock,  Sir 
HoNTAQUE  K  Smith,  and  Sir  Robert  P.  Coluer. 
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lower  court  by  the  present  appellants,  the  owners  of  the 
cargo,  against  the  ipaster  for  what  they  contended  was  an 
unauthorized  sale  of  the  cargo.  In  that  action  judgment 
was  also  given  for  the  plaijitiffs,  *the  present  appel-  [157 
lants,  but  an  order  was  made  that  the  proceeds  of  the  cargo 
should  be  sequestrated  until  the  question  as  to  the  validity 
of  the  bottomry  bond  could  be  decided,  and  the  rights  of  the 
plaintiflPs,  as  owners  of  the  cargo,  and  of  the  respondents,  as 
the  lenders  upon  the  bottomry  boftd^,  could  be.  ascertained. 
It  is  unnecessary  to  detail  at  any  length  what  the  proceed- 
ings were,  but  in  this  latter  proceeding,  the  question  which, 
has  been  already  stated  arose.  It  is  admitted  that  the  law 
is  now  settled,  that  a  master  cannot  bottomry  a  ship  without 
communication  with  his  owner,  if  communication  be  prac- 
ticable, and,  d  fortiori,  cannot  hypothecate  the  cargo  with- 
out communicating  with  the  owner  of  it,^if  communication 
with  such  owner  be  practicable. 

The  law  has  been  thus  laid  down  in  several  cases  which 
have  been  referred  to  at  the  bar,  and  it  is  only  necessary  to 
notice  one  or  two  of  them.  One  of  those  cases  was  The 
Bonaparte  {^)y  in  which  the  judgment  was  delivered  by  Lord 
Justice  Knight  Bruce.  In  that  judgment,  according  to  the 
corrected  report  of  it  in  the  subsequent  case  of  The  Ham- 
burg (•),  it  was  said:  ''That  it  is  an  universal  rule  that  the 
master,  if  in  a  state  of  distress  or  pressure,  before  hypothe- 
cating the  cargo,  must  communicate  or  even  endeavor  to 
communicate  with  the  owner  of  the  cargo,  has  not  been 
alleged,  and  is  ^  position  that  could  not  be  maintained ;  but 
it  may  safely,  both  on  authority  and  on  principle,  be  said, 
that  in  general  it  is  his  duty  to  do  so,  or  it  is  his  duty  in  gen- 
eral to  attempt  to  do  so."  Tlien  follows  the  sentence  which 
was  not  correctly  reported  in  the  original  report  of  The 
Bonaparte.  The  passage  is  this :  "If  according  to  the  cir- 
cumstances in  which  he  is  placed  it  be  reasonable  that  he 
should — if  it  be  rational  to  expect  that  he  may— obtain  an 
answer  within  a  time  not  inconvenient  with  reference  to  the 
circumstances  of  the  case,  then  it  must  be  taken  upon  au- 
thority and  principle  that  it  is  the  duty  of  the  master  to  do 
so,  or  af  least  to  make  the  attempt." 

This  duty  was  afilrmed,  and  the  cases  refen'ed  to,  in  a  re- 
cent decision  of  this  Committee  in  the  case  of  The  Austra- 
lasian Steam  Navigation  Company  v.  Morse  ('). 

*The  latest  case  on  the  subject.  The  Onward  (*),  is    [158 

(>)  8  Moore,  P.  C,  469.  (»)  Law  Rep.,  4  P.  C,  222. 

(«)  B.  k  Lush..   263,    278;    S.   C,   2        (*)  Law  Rep,,  4  A.  &  E.,  88,  66. 
Moore,  P.  C.  (N.S.),  289,  820. 
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in  its  facts  extremely  like  the  present,  and  there  the  law  was 
thus  stated  by  Sir  Robert  Phillimore.  He  cites  the  language 
of  this  tribunal  in  ajudgraent  delivered  by  Sir  John  Jervis 
in  the  case  of  The  Oriental  {^\  to  this  effect:  "There  was 
not  only  the  power  of  communication,  but  an  absolute  com- 
munication made.  It  was  made,  and  properly  made,  at 
the  moment  of  the  accident,  communicated  and  received 
within  a  few  hours,  and  by  a  means  of  communication  in 
existence  which  must  be  taken  to  be  the  proper  mode  or 
channel  of  communication, — not  to  send  money,  as  sug- 
gested, because  the  electric  telegraph  will  not  carry  money, 
but  to  send  a  communication  on  the  one  hand  and  receive 
an  answer  on  the  other.  There  being  the  means  of  com- 
munication, and  the  authority  of  the  master  being  founded 
on  the  impossibility  of.  a  communication,  their  Lordships 
are  of  opinion  that  there  was  no  authority  in  the  master  to 
raise  money  on  bottomry."  Sir  Robert  Phillimore' s  ob- 
servations following  that  citation  are:  ''In  the  opinion, 
therefore,  of  this  appellate  court,  whose  decisions  are  bind- 
ing upon  me,  a  mere  statement  of  injuries  done  to  the  ship 
and  of  the  consequent  necessity  of  repairs  which  would  en- 
tail considerable  expense,  unaccompanied  by  a  statement 
that  a  bottomry  bond  must  be  had  recourse  to,  was  not  a 
sufficient  communication  to  the  owners."  In  this  view  of 
the  law  their  Lordships  entirely  agree. 

It  is  not  necessary  to  go  at  any  great  length  into  the  facts 
of  the  case,  but  those  which  are  material  to  be  considered 
are  as  follow  :  The  cargo,  which  was  of  rice,  was  shipped 
on  board  the  Maria  Luisa  at  Rangoon.  The  bill  of  lading 
stated  that  it  was  shipped  by  Gerber,  Chrestien  &  Co.,  who 
carry  on  business  at  Rangoon.  The  cargo  is  stated  to  be 
''10,700  bags  new  Rangoon  cargo  rice,"  and  the  destination 
of  the  ship  was  "Queenstown,  Plymouth,  Falmouth,  or 
Cowes"  for  orders,  and  the  rice  was  made  deliverable  to 
order,  that  is,  to  tte  order  of  the  shippers.  It  seems  that 
the  Maria  Luisa  sailed  from  Rangoon  in  July,  1872,  and  it 
may  be  taken  that  in  the  course  of  her  voyage  she*met  with 
baa  weather  and  received  considerable  damage.  On  the 
7th  of  September,  1872,  she  put  into  Trincomalee,  and  there, 
according  to  the  evidence  of  the  master — and  he  is  supported 
159]  to  some  extent  *by  other  witnesses — the  vessel  re- 
quired very  considerable  repair,  she  wanted  re-coppering, 
new  sails,  and  other  things.  For  the  purposes  of  the  pres- 
ent decision — although  their  Lordships  do  not  intend  to  - 
affirm  the  facts — it  may  by  assumed  that  the  ship  was  in  a 

O  7  Moo.  P.  C,  898,411. 
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state  of  distress  requiring  considerable  repairs,  that  it  was 
not  possible  to  raise  the  money  upon  the  personal  credit  of 
the  owners  of  the  ship  or  of  the  master,  and  that  the  secu- 
rity of  the  ship  alone  was  not  sufficient  for  the  advances 
which  were  required  to  repair  the  ship.  It  seems  to  have 
been  thought  by  the  learned  judges  in  the  court  below  that 
the  cargo  was  in  a  damaged  state,  and  that  money  was 
wanted  either  for  the  purpose  of  carrying  the  cargo  on 
speedily,  or  for  some  necessary  expenditure  for  the  purpose 
of  putting  the  cargo  into  better  condition  bv  drying  it,  or 
otherwise.  Upon  looking  at  the  evidence,  that  appears  to 
be  a  mistaken  view  of  the  facts.  According  to  the  master's 
evidence  the  cargo  was  landed  at  Trincomalee,  and  remained 
there  for  a  considerable  time  until  he  reshipped  it ;  but 
when  he  did  reship  it  the  riqe  was  in  good  condition,  and 
for  anything  that  appears  nothing  had  been  done  to  it 
except  that,  of  course,  when  taken  out  of  the  ship  it  had 
been  stored.  A  small  quantity  was  thrown  overboard, 
which  appears  to  have  been  at  the  bottom  of  the  ship,  and 
damagea;  but  there  is  no  evidence  that  the  bulk  of  the 
cargo  was  in  any  way  damaged  so  as  to  require  its  being 
carried  on  speedily,  or  any  expenditure  incurred  for  its 
preservation. 

The  master  being  at  Trincomalee  and  under  the  necessity 
of  raising  money — whicli  has  been,  for  the  purposes  of  this 
decision,  assumed — it  appears  that  he  communicated  with 
the  agents  of  the  present  respondents,  the  Cassa  Marittima, 
and  agreed  with  them,  on  the  10th  of  December,  1872,  to 
hypothecate  the  ship,  cargo,  and  freight.  The  bottomry 
bond  which  was  executed  in  pursuance  of  that  agreement  is 
dated  the  12th  of  March,  1873.  Taking  the  earlier  of  these 
dates,  the  10th  of  December,  their  Lordships  are  of  opinion 
that  there  was  before  that  time  a  reasonable  possibility  of 
communicating  to  the  owners  of  the  cargo  or  those  who 
represented  the  owners  what  was  intended  to  be  done,  and 
that  that  communication  not  having  been  made  there  was  a 
want  of  authority  on  the  part  of  the  master  to  execute  the 
bond  on  the  12th  of  *March,  or  indeed  to  enter  into  [160 
the  agret?ment  on  the  previous  lOth  of  December. 

It  may  be  stated  that  the  ship  saiWd  from  Trincomalee 
on  the  11th  of  April,  1873,  having  reshipped  the  rice;  that 
she  put  into  Point  de  Galle  in  May,  1873;  and  that  in  Au- 
gust of  that  year  the  cargo,  being  then,  according  to  sur- 
veys made  at  Galle,  in  a  perishable  condition  and  unfit  to 
be  carried  on,  was  sold.  In  the  present  appeal  their  Lord- 
ships have  nothing  to  do  with  the  question  whether  this  sale 
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was  a  justifiable  one  or  not.  The  only  question  before  them 
for  determination  is  whether  there  was  sufficient  authority 
to  execute  the  bottomry  bond. 

The  duty  of  the  master  to  communicate  with  the  owners, 
or  those  who  may  be  fairly  taken  to  represent  the  owners, 
before  taking  this  extreme  step,  being  plain,  let  us  see  what 
he  did.  It  appears  that  he  considered  Grerber,  Chrestien  & 
Co.  as  the  owners  of  the  cargo,  and  he  had  reason  to  do  so. 
He  knew  no  other  owners.  They  were  the  shippers  of  the 
cargo,  and  had  taken  the  bill  of  lading  from  him,  making 
the  cargo  deliverable  to  their  order,  and  throughout  he  ap- 
pears to  treat  them  as  the  owners  of  it,  until  at  a  later 
period,  when  probably  the  difficulty  was  made  apparent,  he 
says  that  he  did  not  know  who  the  real  owners  were,  and 
therefore  could  not  communicate  with  them.'  Mr.  Webster, 
who  appeared  for  the  respondents,  has  very,  properly  ad- 
mitted that  if  communication  were  necessary,  Gerber,  Chres- 
tien &  Co.  were  the  persons  to  whom  it  should  have  been 
made ;  and  he  has  not  denied  that  the  case  resolves  itself 
into  the  question  whether,  they  being  the  persons  to  whom 
the  communication  ought  to  have  been  made,  that  which 
was  in  fact  made  to  them  was  sufficient  or  not  ?  The  master 
telegraphed  to  them  shortly  after  hi&arrival  at  Trincomalee ; 
he  says  two  days  after  the  ship  had  put  into  that  port ;  that 
she  was  leaking,  and  in  want  of  repair.  It  appears  that 
Gerber,  Chrestien  &  Co.  telegraphed  back  to  him  requesting 
information,  with  more  particularity  as  to  the  state  of  the 
ship  and  cargo.  That  telegram  is  dated  the  19th  of  Sep- 
tember, and  no  answer  appears  to  have  been  given  by  the 
master  to  it.  An  important  letter  was  put  in  evidence  from 
Gerber,  Chrestien  &  Co.  to  the  malster,  complaining  of  his 
neglect  in  not  giving  them  further  particulars.  The  letter, 
161]  dated  the  1st  of  November,  1872,  is  as  *follows: 
'*  Our  telegram  of  the  19th  September,  requesting  you  to  be 
so  good  as  to  give  us  particulars  of  the  damage  suffered  by 
your  cargo,  having  remained  unnoticed,  we  now  beg  to  re- 
quest you  will  be  so  good  as  to  tell  us  when  you  intend  to 
sail  from  Trincomalee  after  completing  the  repairs  of  your 
ship ;  if  you  are  taking  on  all  the  rice  shipped  by  us  here  ; 
or,  if  any  has  been  sold,  how  much,  and  all  other  particu- 
lars which  may  be  of  interest  to  us  as  shippers  of  the 
cargo."  Now  what  was  the  duty  of  the  master  when  he 
received  this  letter  ?  If  his  duty  was  not  clear  before,  there 
was  now  a  distinct  request  by  the  shippers  of  the  cargo  to 
know  what  the  state  or  the  cargo  was  ;  whether  it  would  be 
taken  on  ;  if  any  had  been  sold,  how  much  had  been,  sold  ; 
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and  all  other  particulars  which  might  be  of  interest  to  them 
as  shippers  of  the  cargo.  The  master  at  the  time  he  received 
this  letter,  or  shortly  after,  must  have  contemplated  hy- 
pothecating the  cargo,  and  instead  of  communicating  to 
those  whom  he  knew  to  be  the  shippers  of  the  cargo  that  he 
was  going  to  hypothecate  it,  he  maintains  an  absolute 
silence.  This  letter  is  dated  the  1st  of  November.  The 
agreement  to  hypothecate  is  not  made  until  the  10th  of  De- 
cember, long  after  its  receipt.  The  rice  w^,  upon  the  evi- 
dence, receiving  no  damage,  yet  the  master  undertakes  to 
hypothecate  it  to  the  Cassa  Marittima  upon  this  bottomry 
bond  without  giving  the  slightest  intimation  to  the  ship- 

Eers  that  he  was  going  to  do  so.  This  appears  to  their 
lordships  to  be  a  strong  case  of  dereliction  of  duty  on  the 
part  of  the  master,  when  about  to  take  the  extreme  course 
of  hj'pothecating  the  cargo  for  the  needs  of  the  ship.  If 
Gerber  &  Co.  had  been  communicated  with  they  naight  have 
said,  ''We  will  advance  the  money  rather  than  you  should 
raise  it  upon  bottomry  interest ;"  or  they  might  have  given 
him  other  directions  which  it  might  have  b^n  more  for  their 
interest  that  he  should  have  followed  than  to  have  taken  this 
unauthorized  course. 

Their  Lordships  cannot  but  observe  that  the  learned  judge 
who  decided  this  case  on  appeal  from  the  district  judge 
seems  to  have  given  his  decision  under  some  mistake  as  to 
the  facts.  In  one  part  of  his  judgment  he  says :  "The  ship- 
pers of  the  cargo  therefore  knew  at  a  very  early  period  that 
the  cargo  had  suffered  damage,  and  that  the  vessel  wanted 
repairs.  The  telegram  was  sent,  the  defendant  swore,  as 
soon  as  he  arrived  at  Trincomalee.  Rice,  when  *once  [162 
Ilea  ted  and  fermented,  runs  rapidly  from  bad  to  worse. 
Mr.  Spence,  one  .of  the  surveyors,  says  that  the  rice  was 
much  heated  and  discolored,  and  the  stench  in  the  hold 
gave  evidence  of  rapid  decay  going  on  in  the  cargo."  It 
turns  out  that  the  rice  was  not  heated  and  fermented  at 
Trincomalee,  although  it  was  subsequently  in  that  condition 
at  Galle ;  and  Mr.  Spence  was  the  surveyor,  not  at  Trin- 
comalee but  at  Galle.  Thus  the  learned  judge  appears  to 
have  transposed  the  state  of  things  which  existed  at  Galie 
to  Trincomalee.  Then  he  goes  on:  "The  master  himself 
swears  that,  so  far  as  he  knew,  the  shippers  were  the  owners 
of  the  cargo,  and  this  evidence  is  unrebutted."*  The  learned 
judge,  in  that  passage,  seems  properly  to  have  taken  the 
view  that  Gerber  &  Co.  were  the  right  persons  to  be  com- 
municated with.  Then  he  says:  ''Prom  September,  when 
•he  sent  his  telegram  to  Gerber,  Chrestien  &  Co.,  till  August, 
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1873,  when  the  rice  was  sold,  he  received  no  instructions  or 
offer  of  funds  from  them  or  from  the  parties  who  now  claim 
the  rice  as  consignees."  Their  Lordships  cannot  but  ob- 
serve that  this  passage  involves  an  assumption  which  is 
erroneous  in  point  of  law.  The  iudgment  of  the  learned 
judge  really  amounts  to  this:  That  Gerber,  Chrestien  & 
Co.  were  the  proper  persons  to  be  communicated  with,  but 
that  the  communication  made  to  them  was  sufficient,  and 
that  it  became  their  duty,  upon  the  slight  information  they 
had,  at  once  to  offer  money  to  the  master  for  the  necessary 
repairs  of  the  ship.  Their  Lordships  think  no  such  duty 
was  imposed  upon  Gerber,  Chrestien  &  Co.,  and  that  they 
did  what  men  of  business  might  reasonably  be  expected  to 
do.  Upon  having  the  general  information  that  the  ship  had 
received  damage  and  wanted  repairs,  and  that  the  cargo 
might  also  be  damaged,  they  wrote  to  the  master  to  know 
the  particulars,  and,  as  before  observed,  received  no  answer 
to  that  letter. 

Under  these  circumstances  their  Lordships  will  humbly 
advise  Her  Majesty  to  reverse  the  judgment  of  the  Supreme 
Court,  and  to  affirm  the  decree  of  tne  District  Judge  of 
Galle.  The  respondents  must  pay  to  the  appellants  their 
costs  of  the  proceedings  in  the  Supreme  Court,  and  of  the 
appeal  to  Her  Majesty.  • 

Solicitors  for  the  appellants :  IToUams,  Son  &  Cowdrd. 
Solicitor  for  the  respondents :  Thomas  Coward. 

See  U.  S.  Digest,  title  " Shipping,"  the    acts  of    the   master:    Lobach  v. 

sab-title  "Master;"  Parsons  on  Ship-  Hotchkiss,  17  Abb.  Prac,  88. 

ping,  and  Admiralty,  title  "  Master."  The  master  of  a  vessel  has  no  author- 

The  master  of  a  vessel  is  the  agent  ity  to  bind  the  owners  thereof  by  the 

of  the  owners  thereof ;  and  in  many  allowance  of  a  claim  which  is  not  a 

respects    his    authority    is,   from   the  valid    one    against  them :    Merritt  v, 

necessity  of  the-  case,  more  extensive  W'alsh,  82  N.  Y.,  685. 

than  that  of  an  ordinary  ai^ent :  Merritt  The  master  of  a  vessel  in  the  home 

«.  Walsh,  32  N.  Y.,  68o ;    Butler  «.  port  cannot,  by  virtue  of  his  authority 

Murray,  30  N.  Y.,  88.  as  such,  bind  the  owners  persannlly. 

But  to  give  the  master  extraordinary  He  may  if  he  have  authority  so  to  do, 

powers  as  an  agent  of  the  owners,  exi-  but  such  authority  must   be    proved 

gencies  must  arise  calling  for  the  exer-  by  the  party  claiming  liability  of  the 

cise  of  the  extraordinary  authority  of  owners :   Swan  t.  Kuckman,  25  How. 

the  master, — as   in  case  of  stress  of  Prac,  408. 

weather  at  sea  :  or  where  repairs  are  See  Provost  c.   Patchin,   9  N.    Y., 

required  to  be  made  in  a  foreign  port:  285;.  McCready  v.  Thorn,  51   N.   Y., 

or  a  ransom  is  exacted  in  case  of  a  cap-  454,  affirming  49  Barb.,  488 ;  Gager  v, 

ture :  Merritt  «.  Walsh,  82  N.  Y.,  685 ;  Babcock,  48  N.  Y.,  64. 

Butler  «.  Murray,  30  N.  Y.  ,88.  As  to   when  master  and  when  the 

Case  where  owner  held   liable   for  owners  liable  for  supplies  :    Kenzel  t). 

moneys  advanced  to  pay  salvage  on  Kirk,  37  Barb.,  113,  21  How.   Prac, 

the  ground  that  the  owner  had  ratified  184,  32  id.,   209,   2  Abb.    Dec,   500; 
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Ford  V.  Crocker,  48  Barb.,  142  ;  Vose  N.  Y.,  128;  Mott  v.  Lansing,  57  N.  Y., 

9.   Cockroft,   45  Barb.,   58;    Macy  v.  112. 

Wheeler,  18  Abb.  Prac.,  73,  80  N.  Y.,  As  to  ivhen  owners  of  vessel  are  ten- 

231 ;  Jenkins  v.  Wheeler,  4  Rob. ,  73,  ants  in  common  and  not  partners  :  see 

2  Abb.  Dec.,  442  ;   Same  parties  No.  2,  13  Eng.  R.,  645  ;  Merritt  «.  Walsh,  32 

2  Abb.  Dec.,  445;  Pendleton  v.  Frank-  N.  Y.,  685 ;  Walker  «.  Fireman's  Ins. 

lin,   7  N.  Y.,    508;    Steamer  Potaps-  Co..  2  Handy  (Ohio).  256,  4  Warden's 

CO,  43  How.  Pr.,  301,  18  Wall.,  329 ;  Western  Law  Gazette,  202  ;  Bassett  v, 

Scott  «.  Grand  Trunk,  51  N.  Y.,  655  ;  Crowell,  28  How.  Pr.,  241  ;  Stedman 

Thorp  V.    Hammond,    42    How.    Pr.,  t>.  Fieldler,  20  N.  Y.,  487. 

814,  12  Wall.,  408 ;  Kennedy  «.  Ryall,  As  to  common  law  maritime  lien  on  a 

67  N.  Y.,  879  ;   Scott  v.  Delahont,  65  vessel  for  repairs,  see  14  Eng.  Rep.,  442. 


[2  Appeal  Cases,  168.] 

J.C.  0),  Nov.  7,  8,  9,  11,  1876. 

[PRIVY  COUNCIL.] 

•The  Mayor,  Aldermen,  and  Citizens  of  the  [168 
City  of  Montreal,  Appellants ;  and  Thomas  Storrow 
Brown  and  James  K.  Springle  (Commissioners  in  re 
Expropriation  of  St.  Joseph  Street),  Respondents  (*). 

ON  APPEAL  FROM  THE  COURT  OF  QUEEN's  BENCH  FOB  THE  PBOTINCE 

OF  QUEBEC  (Canada). 

StahtU  of  Canada,  Act  27  A  28  VieL  e,  60 — Commimonen  in  ExpropriaHonr^Ordtr 
of  Nanoval  hy  Superior  Court — Bight  of  Appeal  to  Court  of  Queen'*  Bench, 

The  respoftdents  and  one  M.,  having  been  appointed  Commissioners  in  expropri- 
ation under  Provincial  Act  27  A  28  Vict  c.  60,  made  their  yalaation  of  certain  land 
which  had  been  expropriated.  On  petitions  to  the  Superior  Conrt  by  certain  con- 
tribatories  and  the  appellant  corporation,  the  respondents  were  removed  from  office 
on  the  ground  that'  they  had  in  their  valuation  adopted  a  principle  which  was  so  pal- 
pably erroneous  that  its  adoption  amounted  to  a  want  of  diligence  which  justified  the 
court  in  ordering  their  removal.  This  decision  was  subsequently  reversed  by  the 
Conrt  of  Queen's  Bench : 

Udd,  that  an  appeal  lay  from  the  Superior  Conrt  to  the  Court  of  Queen's  Bench 
•from  the  above  order  of  removal,  which  having  been  made  after  proceed-  [  1 69 
ingB  usual  in  an  ordinary  suit,  was  to  all  intents  and  purposes  a  final  judgment  of 
the  Superior  Conrt  within  the  meaning  of  the  1116th  article  of  the  Code  of  Civil 
Prooedure. 

It  is  not  a  palpably  erroneous  principle  in  valuing  land  under  the  above  mentioned 
act  to  take  into  consideration  its  prospective  capabilities ;  nor  does  the  adoption  of 
each  a  principle  justify  a  finding  of  *' wont  of  diligence "  under  sect  18,  sub-sect.  9 
of  the  said  act. 

(})  Present:  Sx&  Babnxs  Pbaoooe,  Sir  Bobeet  P.  Collixb,  'and  Snt  HxNar 
Kbatino. 

(*)  Affirming  16  Lower  Can.  Jur.,  1. 

.19  Eng.  Rep.  3 
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[2  Appeal  Cases,  186.] 

J.C.  0),  June  80;  July  1,  4 ;  Nov.  26, 1876. 

[PRIVY  COUNCIL.] 

186]    *Ram  Coomar  Coondoo  and  Another,  Plaintiffs; 
and  Chunder  Canto  Mookerjee,  Defendant. 

ON    APPEAL   FBOM   THE    HJQH    COURT   AT    BENGAL. 

Champerty  and  Maintenance — Agreement  to  thare  the  Subject  of  LiHgationt  when  agamsi 
Public  Policy — NwidiahUity  of  Stranger  to  the  Record  for  Cost*  of  Suit,  in  tAe  ab- 
9ence  of  Mcuice  and  Want  of  Probable  Cauw. 

The  respondent,  as  attorney  aiid  mooktear  of  M.  and  his  wife,  managed  actions  of 
ejectment  and  mesne  profits  against  the  appellants,  advanced  moneys  for  that  pur- 
pose, and  for  the  subsistence  of  his  clients,  having  stipulated  that  he  should  be  re- 
paid all  advances  with  interest  at  12  per  cent.,  and  should  have  a  third  part  of  "  the 
clear  net  profits "  of  the  suit,  with  a  right  to  possession  of  the  land  recovered  as  se- 
curity therefor.  He  was  neither  an  original  nor  an  added  party  to  the  said  suits, 
which,  on  appeal,  were  decreed  in  favor  of  M.  and  his  wife  by  the  High  Court,  but 
were  afterwards  dismissed  by  the  Privy  Council  with  costs,  which  M.  and  his  wife 
were  utterly  unable  to  pay.  Pending  that  appeal,  the  respondent  purchased  the 
property  in  suit,  and  thereafter  conducted  the  appeal  in  his  own  interest. 

In  an  action  by  the  appellnnts  against  the  respondent  to  recover  the  amount  of  the 
said  costs,  it  was  averred,  but  not  proved,  that  the  actions  were  brought  or  insti- 
gated by  the  respondent  maliciously^nd  without  probable  cause;  and,  failing  such 
proof,  it  was  contended,  (1),  that  the  aCTeement  and  acts  of  the  respondent  amounted 
to  champerty,  or  were  otherwise  illegiQ  as  being  against  public  policy,  and  that  the 
appellants  had  suffered  special  damage  from  them ;  (2),  that  the  respondent  was  the 
real  actor  therein,  and  had  an  interest  in  them,  and  was,  therefore,  responsible  for 
the  costs : 

Held,  that  the  English  laws  of  maintenance  and  champerty  are  not  of  force  as  spe- 
cific laws  in  India. 

A  fair  agreement  to  supply  funds  to  carry  on  a  suit  in  consideration  of  having  a 
share  of  the  property,  if  recovered,  ought  not  to  be  regarded  as  being  per  se  opposed 
to  public  policy.  But  agreements  of  such  a  kind  ought  to  be  carefully  watched,  and 
when  extortionate,  unconscionable,  or  made  for  improper  objects,  ought  to  be  held 
invalid. 

Whatever  the  rights  of  the  parties  to  this  agreement,  it  does  not  constitute  a  pun- 
ishable offence,  and  cannot  give  to  the  appellants,  who  were  strangers  to  il,  a  right 
of  action  against  the  respondent 

187]  Such  agreement  created  no  legal  privity  between  the  appellants  and  the  ♦re- 
spondent Arom  which  a  promise  can  be  implied  on  the  part  of  the  appellants  to  pay 
the  respondent  his  costs  of  the  former  action,  on  which  an  action  of  contract  can 
be  founded ;  nor  does  it  establish  a  legal  wrong,  for  the  former  action  was  brought 
without  improper  motives,  and  upon  reasonable  cause. 

An  action  cannot  be  maintained  against  a  third  person  on  the  ground  that  he  was 
a  mover  of  and  had  an  interest  in  a  suit,  in  the  absence  of  malice  and  want  of 
probable  caus^. 

(•)  Cotterell  v.  Jones,  11  C.  B.,  785,  approved. 

Appeal  from  a  decision  of  a  Division  Bench  of  the  Cal- 
cutta High  Court  (May  28,  1874),  reversing  the  decision  of 

0)  Present:   Sie  Barnes  Peacock,  Sie  Montague  E.  Smith,  and  Sie  Robert  P. 

CoW4EB.  , 
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Macpherson,  J.  (March  30,  1874),  wliich  dismissed  the  suit 
of  the  appellants  against  the  respondent. 

The  circumstances  out  of  which  the  suit  of  the  appellants 
arose  are  detailed  in  the  judgment  of  their  Lordships. 

The  agreement  of  the  17th  of  July,  1867,  which  was  very 
lengthy,  was  executed  by  McQueen  and  his  wife  and  by  the 
respondent,  and  attested. 

It  recited  the  title,  or  alleged  title,  of  the  McQueens  to 
the  land  in  question,  the  conveyance  by  Beebee  Bunnoo  to 
the  father  of  the  appellants,  the  cesser  of  the  appellants' 
title  on 'the  death  of  Beebee  Bunnoo,  and  their  illegal  reten- 
tion of  the  land  notwithstanding,  and  that  they  (the  Mc- 
Queens) were  desirous  of  establishing  their  right  to  the  said 
land,  and  recovering  the  same,  but  that  having  no  funds 
wherewith  to  adopt  or  commence  legal  proceedings,  they 
had  applied  to  the  respondent  to  assist  them  in  commencing 
and  conducting  the  necessary  proceedings,  and  to  advance 
them  sums  of  money  necessary  for  that  purpose  until  the 
termination  of  the  suit. 

It  then  recited  that  the  respondent,  in  consideration  of 
the  covenants,  conditions  and  agreements  therein  contained, 
and  of  a  clear  one-third  share  of  what  should  be  recovered 
by  the  suit  from  the  appellants,  their  heirs,  or  rej)resenta- 
tives,  "in  respect  of  the  said  land  so  illegally  held  by  them 
as  aforesaid,  or  otherwise  in  respect  of  the  said  proceed- 
ings so  to  be  commenced  as  aforesaid,  as  and  by  way  of 
remuneration  for  his  trouble,  had  agreed  to  assisf  the  Mc- 
Queens, and  to  make  such  payments  and  advances,  ahd 
further,  *'as  the  said  parties  hereto  of  the  first  part  have  no 
means  *whatsoever"  to  pay  to  the  McQueeps  and  [188 
the  survivor  monthly  Ils.150  for  their  support  until  the  final 
determination  of  the  suit. 

The  operative  part  of  the  deed  was  in  substance  as  follows : 

The  McQueens  appointed  the  respondent  their  attorney, 
agent,  and  mookt^ar,  to  institute  and  prosecute  all  neces- 
sary prpceedings  against  the  appellants,  their  heirs,  or  rep- 
resentatives, or  any  other  persons,  to  sign  all  documents, 
receive  all  moneys,  and  take  possession  of  all  lands  to  which 
the  McQueens  might  become  entitled  under  any  decree  and 
(subject,  however,  to  the  consent  in  writing  of  the  McQueens) 
to  compromise  suits. 

The  respondent  then  covenanted  to  commence,  conduct, 
and  manage  the  suits  against  the  appellants,  and  make  the 
advances  necessary  and  the  monthly  payments  before  men- 
tioned. 

It  was  then  declared  that  the  respondent  should  in  the 
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first  place,  oat  of  the  moneys,  or  from  sale  of  the  land  to  be 
recovered  from  appellants,  retain  his  advances  and  disburse- 
ments, with  12  per  cent,  interest,  and  in  the  next  place,  as 
remuneration  for  his  trouble  and  risk,  retain  one-third  of  the 
clear  net  proceeds  of  such  suits  after  all  such  payments, 
with  interest  as  aforesaid,  and  pay  over  the  other  two-thirds 
to  the  McQueens  or  the  survivor. 

The  McQueens  then  covenanted  not  to  intermeddle  with, 
but  to  aid  respondent  in  the  prosecution  of  the  said  suits 
to  be  commenced  as  aforesaid,  and  that  so  long  as  respon- 
dent should  carry  them  on  and  pay  th^  Rs.160  monthly  the 
power  of  attorney  should  be  irrevocable. 

Then  followed  a  proviso  that  so  long  as  John  McQueen 
should  give  his  whole  attention  to  instituting,  prosecuting, 
and  bringing  to  a  termination  the  suits  to  be  instituted  as 
aforesaid,  he  (McQueen)  should  have  the  management  and 
conduct  thereof,  under  the  control  of  the  respondent,  and 
the  power  of  attorney  should  so  far  remain  in  abeyance. 

It  was  also  provided  that  if  the  McQueens  wished  to  re- 
voke the  said  power  they  might  do  so  on  repaying  respon- 
dent his  advances  with  interest  and  Rs.2,000,  as  liquidated 
damages,  and  that  the  indenture  should  be  void  in  case  re- 
spondent failed  to  make  the  necessary  advances  or  pay  the 
monthly  allowance  of  Rs.l50,  and  in  that  case  that  all  ad- 
vances and  payments  should  be  deemed  liquidated  damages 
payable  to  the  McQueens. 

1Q9]  *And  the  McQueens  were  thereby  empowered  to 
compromise  the  suit  with  the  appellants,  but  with  the  con- 
sent of  respondent,  his  heirs,  &c.,  and  if  the  sum  accepted 
should  be  suflBcient  to  repay  the  sums  advanced  by  nim 
'  with  interest :  and  the  respondent  was  to  have  one-third  of 
the  clear  net  balance  after  deducting  his  advances. 

On  the  8th  of  August,  1867,  a  suit  was  commenced  by  and 
in  the  name  of  the  McQueens  in  the  Hooghly  Court  against 
the  appellants  to  recover  three  beegahs  of  land.  It  was 
dismissed  with  costs  by  the  judge  of  the  Hooghly  Court. 
In  its  course  the  appellants,  having  come  to  knowledge  of 
the  above  agreement,  subpoenaed  the  respondent  to  produce 
it,  which  he  did,  admitting  the  execution  thereof.  An 
application  under  sect.  73  of  Act  VIII,  of  1859,  to  add  him 
as  a  party  to  the  suit,  was  rejected  by  the  judge  of  Hooghly, 
on  the  ground  that  the  agreement  gave  him  "no  present 
interest."  Subsequently  the  High  Courtgave  the  appellants 
a  decree  for  possession  of  the  land  in  question.  A  writ  for 
mense  profits  was  also  decreed  in  their  favor. 

On  the  25th  of  June,  1872,  the  former  decree  was  reversed 


VoL  II.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  21 

J.C.  Ram  CfK)mar  Coondoo  v.  Chunder  Canto  Mookerjee.  1876 

by  Her  Majesty  in  Council ;  and  thereafter  the  latter  was 
Bet  aside  or  reversed. 

After  the  decree  of  the  High  Court  in  favor  of  the  Mc- 
Queens,  an  order  for  execution  was  issued  on  their  applica- 
tion, and  they  were  put  into  possession  of  the  lands  in 
Question.  On  the  lOth  of  July,  1869,  the  High  Court 
irected  the  appellants  to  be  restored  to  possession  (on 
giving  security)  unless  the  McQueens  gave  security  for 
what  they  might  receive  pending  the  appeal  and  for  costs. 
ITiereafter  the  respondent  gave  security  on  their  behalf  for 
Rs.  12,000.  On  the  28th  of  September,  1871,  the  respondent 
entered  into  an  agreement  witn  the  McQueens  to  purchase 
all  their  interest  in  the  said  lands,  and  their  rights  therein, 
and  in  the  appeal  to  the  Privy  Council  and  in  the  suit  for 
mesne  profits.  On  the  14th  of  September,  1872,  after  the 
decree  of  the  Privy  Council,  the  appellants  were  restored 
to  jpossession  of  the  land  in  question. 

On  the  9th  of  January,  1873,  the  appellants  filed  their 

{)laint  against  the  respondent,  claiming  Rs.26,202  as  the 
oss  and  damage  alleged  to  have  been  sustained  by  them 
from  or  by  reason  of  alleged  *wronffful  and  injurious  [190 
acts  by  the  respondent.  The  pleadings  are  sufficiently 
stated  m  the  judgment  of  their  Lordships.  On  the  30th  of 
May,  1874,  Macpherson,  J.  (in  ordinary  original  civil  juris- 
diction), gave  judgment,  and  while  deciding  that  no  malice 
had  been  proved  against  the  respondent,  and  that  it  could 
not  be  said  that  there  was  an  absence  of  reasonable  or  prob- 
able cause  for  the  suits  by  the  McQueens,  nevertheless 
decided  in  favor  of  the  appellants  upon  the  following 
grounds:  "Apart  from  all  precedent,  and  even  if  it  were 
doubtful  whether  the  agreement  of  1867  were  actually 
illegal  and  void,  it  seems  to  me  perfectly  fair  and  just  that 
in  a  case  such  as  this,  the  defendant  should  be  held  respon- 
sible to  the  plaintiffs  for  the  loss  they  have  sustained  by 
reason  of  the  suits  which  the  defendant  (substantially  for 
his  own  benefit)  has  maintained  against  them;"  adding, 
*'the  damages  recoverable  frona  the  defendant  are  those 
which  might  have  been  recovered  from  the  McQueens  had 
they  been  persons  of  means,  and  the  defendant  had  not 
intermeddled  in  the  suit."  He  decreed  in  favor  of  the  ap- 
pellants. The  High  Court  in  its  appellate  jurisdiction 
(Couch,  C.J.,  and  Pontifex,  J.),  on  the  28th  of  May,  1874, 
reversed  this  decree,  and  dismissed  the  suit  without  costs. 
The  Chief  Justice  said  that  there  was  no  evidence  of  malice 
on  the  part  of  the  respondent,  and  no  want  of  reasonable 
or  probable  cause  for  the  action  of  the  McQueens,  adding : 
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"So  far  as  there  is  any  evidence  in  the  case,  I  think  that 
there  is  no  ground  for  holding  that  an  action  for  malicious 
prosecution,  and  without  reasonable  or  probable  cause,  can 
De  maintained  against  the  defendant." 

Then  with  reference  to  the  question  of  maintenance,  the 
Chief  Justice  said  : — 

"The  case  has  been  presented  in  the  plaint  in  another 
form,  viz.,  as  an  action  lor  what  is  called  maintenance,  for 
maintaining  a  suit  which  was  brought  by  McQueen  and  his 
wife.  Now  we  have  to  see  whether  such  an  action  can  be 
maintained  in  India.  When  we  look  at  the  ground  upon 
which  it  is  maintainable  in  England,  it  will  be  seen  that  the 
cases  where  it  has  been  allowed  will  not  apply  in  this 
country,  and  cannot  be  considered  as  being  the  law  here,'' 
and  after  some  reference  to  the  English  law  ne  continues  : — 

"On  the  same  principle  an  action  for  maintenance  was 
191]  allowed  *in  England,  but  that  does  not  apply  to 
India.  It  has  always  been  admitted  that  the  English  com- 
mon law  and  the  statutes  as  to  maintenance  and  champerty 
are  not  applicable,  and  are  considered  as  having  no  force  in 
this  country.  They  certainly  do  not  apply  in  the  Mofussil, 
whatever  question  there  might  be  how  far  they  had  been 
introduced  within  the  jurisdiction  of  the  Supreme  Court. 
The  ground  upon  which  agreements  which  are  champertous, 
or  agreements  for  maintenance,  have  been  held  to  be  void 
in  this  country  is  that  they  are  contrary  to  public  policy, 
or,  as  described  by  the  Judicial  Committee  in  Fischer  v. 
Kamala  NaickeTi^\  are  considered  to  be  immoml  and 
against  public  policy,  and  such  as  the  law  will  therefore  not 
enforce  here  and  will  treat  as  void.  But  if  this  is  the  ground 
on  which  agreements  of  this  kind  are  void  in  India,  as  I  con- 
sider it  to  be  according  to  the  decisions  on  this  subject  in 
India,  and  also  by  the  Judicial  Committee,  it  will  not  enable 
an  action  to  be  brought  against  the  person  who  maintains 
the  suit.  The  ground  on  which  an  action  is  allowed  in  Eng- 
land, viz.,  that  the  defendant  has  been  guilty  of  an  offence 
by  which  the  plaintiff  has  suffered  damage,  does  not  exist 
here.  When  we  examine  the  English  law,  and  see  the 
ground  of  action  there,  I  think  that  in  this  country  an  action 
for  maintenance  cannot  be  brought.  This  part  of  the  case 
of  the  plaintiffs  in  this  suit  is  therefore  unsupported." 

The  Chief  Justice  also  pointed  out  that  if  respondent, 
as  alleged  by  appellants,  had  an  interest  in  the  suit  under 
the  agreement  it  could  not  be  treated  as  void,  and  that  re- 

Q)  8  Moore's  Ind.  Ap.  Ca.,  170. 
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spondent  did  no  wrongful  act,  and  that  the  appellants  had 
Bimply  mistaken  tlieir  remedy,  adding, —  • 

''It  appears  to  me  that  in  this  case  either  the  defendant 
ought  to  nave  been  required  to  be  a  plaintiflf  with  McQueen 
and  his  wife,  or  that  he  ought  to  have  been  called  upon  to 
give  security  for  costs.  The  court  having  erroneously  re- 
fused to  do  tliat,  there  ought  to  have  been  an  appeal.  The 
plaintiffs  have  omitted  to  take  the  course  whicn  the  law 
prescribed,  and  they  cannot  remedy  it  by  bringing  an 
action  when  there  is  no  principle  of  law  on  which  it  can  be 
sustained." 

*Mr.  Z^iYA,  Q.C.,  and  Mr.  DoynCy  for  the  appel-  [192 
lants :  The  contract  contained  in  the  indenture  of  agreement 
of  1867  being  clearly  champertous,  the  respondent  thereby 
made  himself  in  effect  and  substance  a  party  to  the  suit 
interested  in  its  result,  and  was  therefore  liable  for  the  costs 
of  and  damages  sustained  by  the  appellant,  in  the  same  man- 
ner as  if  he  had  expressly  purchased  a  one-third  interest  in 
the  subject  of  suit,  and  appeared  as  a  co-plaintiflf  on  the 
record.    The  true  test  of  liability  is  not,  as  tne  Chief  Justice 

¥ut  it,  whether  champerty  is  or  is  not  an  indictable  offence, 
he  distinction  drawn  by  the  Chief  Justice,  that  while  cham- 
perty is  in  England  a  criminal  offence,  in  India  it  is  not,  is 
immaterial.  A  champertous  agreement  constitutes  a  wrong 
and  an  offence,  though  not  a  criminal  offence,  and  an  action 
may  be  brought  by  the  party  injured :  see  Fischer  v.  Ka- 
*maLa  Naickeri^^ ;  Orose  v.  Amirtamoye  Dosseei^).  These 
cases  establish  tnat  a  speculative  bargain  of  this  character, 
a  gambling  in  litigation,  is  contrary  to  public  policy,  im- 
moral and  void.  [Sir  Montague  E.  Smith:  The  trans- 
action here  savors  of  champerty.  But  it  is  not  contrary  to 
public  policy  that  people  having  a  good  claim  should  be 
assisted  in  some  way.  That  a  bargain  is  unconscionable  be- 
tween the  parties,  or  contrary  to  public  policy,  gives  no  right 
of  action  to  third  parties.]  But  se^dMullajaffarji  Tyeb 
Ali  Saib  V.  Tacali  Kadar  Bi  (*) ;  Soondaree  CTwwdhrain 
V.  The  Court  of  Wards  C) ;  Pechell  v.  Watson  (*) ;  HiUon 
T.  Woods  (^)\  In  re  Jones  {').  Under  the  circumstances  of 
this  case  the  respondent,  being  substantially  a  party  to  the 
suit,  was  liable  to  be  made  to  pay  the  appellants'  costs  of  it 
which  had  been  occasioned  by  his  wrongful  and  injurious 
acts,  springing  from  this  champertous  and  illegal  agreement, 

C)  8  Moore's  Ind,  Ap.  Ca.,  110.  («)  8  M.  4  W.,  691. 

(*)  4  BeDg.  L.  R.  0.  J.,  1.  (•)  Law  Rep.,  i  Eq.,  482. 

(»)  7  Madras  H.  C.  Rep.,  128.  (')  Law  Rep.,  6  Ch.,  497. 
(*)  20  Suth.  W.  R.,  446. 
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and  he  is  liable  in  this  suit  in  the  same  manner  as  he  would 
have  been  in  the  ejectment  suit  had  he  been  added  as  a 
party,  or  had  it  been  proved  therein  that  he  was  substan- 
tially and  to  all  intents  and  purposes  the  plaintiff.  For 
under  the  agreement  the  McQueens  denuded  themselves  of 
193]  all  right  and  *interest  in  the  property  in  the  suits. 
It  was  th6  duty  of  the  respondent,  as  the  assignee  of  all  the 
interest  in  those  suits  and  property,  to  have  come  forward 
and  substituted  himself  on  the  record  :  see  Bamasoondery 
Dossee  v.  AnundoloU  Doss  (*).  The  appellants  unsuccess- 
fully attempted,  under  sect.  73  of  the  Procedure  Code,  to 
bring  the  respondent  on  the  record,  but  it  is  submitted  that 
their  right,  admitted  as  it  is  by  the  judgment  under  appeal 
to  have  existed  during  the  pendency  of  the  former  suit,  to 
recover  from  the  respondent  the  costs  and  damages  to  which 
they  have  been  put  by  his  conduct,  was  not  affected  or  put 
an  end  to  by  the  erroneous  refusal  of  the  judge  to  grant 
their  application  under  sect.  73.  The  Division  Bench  was 
wrong  in  holding  that  an  appeal  from  that  order  of  refusal 
should  or  could  have  been  allowed,  and  that  the  non-allow- 
ance thereof  has  deprived  the  appellants  of  their  right  to 
relief  in  this  suit.  The  intention  of  sect.  73  was  to  enable 
persons  to  put  themselves  before  the  court  whose  interests 
were  likely  to  be  prejudiced  by  the  result  of  the  suit,  but 
its  terms  do  not  extend  to  proceedings  in  invitum^  ceases 
where  it  is  sought  to  compel  an  unwilling  person  to  be 
placed  on  the  record  in  order  that  he  may  be  rendered  an- 
swerable for  costs :  see  JRidnatJi  Sahoy  v.  Oopee  Sahoo  (•) ; 
Kalee  Per  shad  Singh  v.  Joy  Narairi  Roy  (') ;  Joygobind 
Doss  V.  Gouree  Per  shad  Shahai^).  [Sir  Kobert  r.  Col- 
lier :  The  section  does  not  seem  to  me  to  apply  to  a  case 
where  the  object  is  to  substitute  a  real  for  a  nominal  plain- 
tiff.] No  appeal  lies  for  any  order  under  sect.  73 :  see  sects. 
315  and  363,  and  note  by  Mr.  Broughton  to  the  latter  section 
in  his  edition  of  the  Civil  Procedure  Code.  [Sir  Montague 
E.  Smith  :  Would  there  not  have  been  a  general  equity  of 
the  court  either  to  have  put  the  respondent  on  the  record  or 
to  have  restrained  proceedings  until  security  was  given?] 
See  last  section  of  tne  Code.  There  was  no  power  to  bring 
him  before  the  court  under  sect.  73,  and  therefore  it  could 
be  done  under  no  other  authority.  The  section  is  chiefly  to 
enable  interveners  to  bring  themselves  before  the  court :  see 
194]    Joygobind  Doss  v.  Oouree  *  Per  shad  Shaha{*) ;   Sa- 

0)  Bourke's  Rep.   O.   C.   J.,  46;  and        (»)  11  Suth.  W.  R.,  861,  864. 
again  on  appeal,  p.  96.  {*)  7  Suth.  W.  R.,  202. 

O  14  Suth.  W.  R.,  90.  (*)  7  Suth.  W.  R.,  201. 
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Tod^  Per  shad  Miiter  v.  Kylash  Chunder  Banerjee  (*) ;  Judoo- 

Suttee  ChaUerjee  v.  Chunder  Kant  BhutLacharj6e^\  [Sir 
ONTAGUE  E.  Smith  :  If  an  action  lies  under  the  circum- 
Btances  of  this  case,  sect.  73  does  not  take  it  away,  expressly 
or  impliedly.  Sir  Robert  P.  Collier  :  And  if  the  bargain 
were  champertous  and  the  respondent  took  nothing  by  it, 
he  would  not  be  entitled  to  be  made  a  plaintiff.  Sir  Barnes 
Peacock:  He' did  no  wrong  to  the  appellants  in  lending 
his  money  at  12  per  cent,  to  the  McQueens ;  and  unless  there 
was  a  wrong  there  could  be  no  foundation  for  this  suit.] 
See  BamxtBoondery  Dos  see  v.  Anun^oloU  Dos  (*),  Evans  v. 
Heesi^),  and  cases  therein  cited.  [Sir  Robert  P.  Collier 
referred  to  Hayward  v.  Oiffard  (*),  a  judgment  of  Lord  Abin- 
ger,  to  the  effect  that  the  court  might  interfere  by  motion.] 

Mr.  CaiBie^  Q.C.,  and  Mr.  Bovyring^  for  the  respondents: 
In  order  that  the  appellants  may  succeed,  one  or  other  of 
the  following  propositions  must  be  made  out :  1.  That  there 
was  a  champertous  agreement  amounting  to  an  offence 
against  the  law  which  resulted  in  special  damage  to  the  ap- 
pellants, giving  them  a  right  of  action.  2.  That  the  interest 
of  the  respondent  in  the  unsuccessful  suits  was  of  a  charac- 
ter which  made  him  if  not  sole  real  plaintiff,  at  any  rate  one 
of  the  real  plaintiffs  ;  and  that  he  could  not  be  brought  on 
the  record  or  reached  under  the  provisions  of  the  Civil  Pro- 
cedure Code. 

Taking  the  second  point  first,  had  the  respondent  an 
interest  when  the  McQueens  first  brought  their  suit.  If  he 
had,  then  champerty  and  maintenance  are  at  an  end.  [Sir 
Montague  E.  Smith  :  Not  if  the  consideration  for  the  in- 
terest was  a  champertous  one.]  No  doubt  the  effect  of  the 
agreement  is  the  real  point ;  and  according  to  its  true  con- 
struction it  is  submitted  that  the  respondent  had  an  interest 
in  the  nature  of  what  a  court  of  eq^uity  would  call  a  mort- 
gage. The  McQueens  are  treated  in  the  agreement  as  still 
entitled  to  the  property,  but  as  regards  two-thirds  of  it  they 
♦mortgaged  it  to  the  intent  that  the  mortgagee  should  [1 95 
carry  on  the  suit.  They  could  therefore  at  any  time  have 
transferred  the  mortgage,  and  thus  have  eliminated  the  re- 
spondent's interest  so  far  as  the  two-thirds  were  concerned. 
Here  is  a  partial  assignment  before  action  brought;  the 
plaintiff  is  an  assignor  who  does  not  disclose  his  partial 
assignment,  but  pending  the  suit  and  before  decision,  the 

0)  7  Suth.  W.  R.,  815.  (*)  2  Q.  B.,  334. 

(?)  9  Suth.  W.  R.,  809.  (»)  4  M.  «fc  W.,  194. 

(■)  Bourke'8  Rep.  O.  C.  J.,  46 ;  and  on 
appeal,  96. 

19  Eng.  Rep.  4 


26  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol.  II. 

1876  Ram  Coomar  CoondtK)  v.  Ch under  Cantu  Mookerjee.  J.C. 

fact  of  a  partial  assignment  having  been  made  comes  to  the 
knowledge  of  the  defendants.  It  was  then  their  business  to 
make  an  application  to  the  court  (which  they  did  make)  that 
this  partial  assignee  should  be  made  a  party  to  the  suit. 
The  judge  refused  that  application  on  the  ground  (perhaps 
an  erroneous  one)  that  the  said  assignee  had  no  interest. 
There  was  a  cross  appeal  by  the  present  appellants  to  the 
High  Court  against  this  order ;  but  the  Hign  Court  in  its 
judgment  does  not  refer  to  it. 

At  the  hearing  of  the  appeal  there  was  a  resettlement  of 
issues,  and  the  parties  suggested  their  issues,  and  no  men- 
tion was  made  of  adding  the  respondent  as  a  party.  It  is 
argued  on  the  other  side  in  reference  to  sects.  73  and  363  of 
Act  VIII  of  1859,  and  Mldnath  Salioy  v.  Oopee  Sahoo{'\ 
that  the  courts  in  India  are  so  tied  up  by  legislation  that 
they  cannot  add  a  party  to  the  record  unless  he  comes  for- 
ward as  a  voluntary  intervenor.  But  every  court  has  a  dis- 
cretion to  say  whetner  the  right  parties  are  or  are  not  before 
it  in  any  given  suit ;  and  any  order  made  in  the  exercise  of 
that  discretion  must  necessarily  be  open  to  appeal,  for  it 
affects  the  merits  of  the  suit. 

With  regard  to  the  first  point,  no  instance  can  be  found 
in  which  such  an  action  as  the  present  has  been  supported 
except  under  precisely  similar  circumstances  to  those  which 
support  an  action  for  malicious  prosecution.  There  is  no 
authority  either  in  England  or  in  India  for  the  proposition 
that  an  action  lies  against  a  man  merely  on  the  ground  that 
he  was  substantially  the  plaintiff  in  an  unsuccessful  suit  by 
which  thej)arty  complaining  has  been  put  to  costs  and  ex- 
pensi^s.  The  ground  of  such  an  action  as  this  is  not  the 
champertous  or  maintenous  nature  of  the  agreement,  but 
the  malice,  the  misuse  or  abuse  of  civil  process  ;  the  element 
of  champerty  is  immaterial,  except  as  between  the  parties 
to  the  agreement.  Such  an  action  as  this  was  not  contem- 
196]  plated  in  the  ancient  *statute  law  of  this  country: 
see  Statute  of  Westminster  1  (3  Edw.  1,  c.  26),  Revised  Edi- 
tion of  Statutes,  vol.  i,  p.  22;  Statute  of  Westminster  2  (13 
Edw.  1),  c.  49,  Ibid,  p.  72 ;  28  Edw.  1,  c.  11,  Ibid,  p.  105. 
These  statutes,  which  were  mostly  in  the  form  of  answers 
to  petitions,  were  only  declaratory  of  the  common  law,  which 
had  been  neglected  or  abused.  33  Edw.  1,  Ibid,  p.  Ill, 
puts  these  actions  on  the  ground  of  malice.  See  also  20 
Edw.  3,  c.  4,  Ibid,  p.  172.  Then  32  Hen.  8,  c.  9,  Ibid,  p.  481, 
implies  that  something  malum  in  se^  corrupt  or  illegal, 
must  be  the  ground  of  the  action.     See  observations  thereon 

0)  U  Suth.  W.  R.,  90. 
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by  Lord  Coke,  Co.  Litt.,  fo.  368  b,  369  a,  and  Corny ns'  Di- 
gest, tit.  *' Maintenance,"  A  5,  citing  Coke's  Second  Insti- 
tute, p.  208.  See  also  Year  Book,  11  Hen.  6,  fo.  11.  There 
is  not  a  trace  in  the  books  since  11  Hen.  6,  that  an  action 
would  lie  in  respect  of  the  abuse  of  civil  process  in  the  ab- 
sence of  those  elements  which  must  be  averred  in  an  action 
for  malicious  prosecution.  In  Pechell  v.  Watson  (*),  which 
is  relied  upon  as  an  authority  for  this  action,  there  were  two 
counts,  (a)  similar  to  the  ordinary  count  for  instigating  a 
malicious  prosecution,  {b)  the  holding  and  maintaining  an 
action  already  commenced.  Both  counts  were  held  good. 
See  also  Cotter  ell  v.  Jones  (") ;  8avile  v.  Roberts  (*) ;  Gregory 
V.  Duke  of  Brunswick  (*).  There  must  be  a  conspiracy,  a 
wrongful  act  in  pursuance  of  it,  and  damage  to  the  plaintiff. 
Savile  v.  Roberts  C)  shows  that  an  action  of  this  kind  is  not 
to  be  favored.  See  also  Co.  Litt.,  fo.  161  a,  Hargreave's 
note ;  Flight  v.  Leman  (*) ;  Hawkins'  Pleas  of  the  Crown, 
vol.  i,  pp.  454r-463;  Findon  v.  Parker  i^),  [Sir  Barnes 
Peacock  :  This  suit  is  in  reference  to  lands  situate  in  the 
zillah  of  Hooghly,  with  regard  to  which  no  distinction  ex- 
ists as  to  the  legal  and  equitable  title.  Courts  of  equity 
have  held  that  the  do.ctrine  of  maintenance  does  not  apply 
to  suits  in  equity.]  See  Knight  v.  Bowyer  (') ;  Chedam- 
bara  Chetty  v.  Renga  Krishna  Muttu  Vira  Puchaiya 
Naicker  (').  The  statute  law  of  England  does  not  apply  to 
the  Mofussil.  It  cannot  be  said  that  because  this  suit  hap- 
pened to  come  within  the  local  jurisdiction  of  the  High 
Conrt,  *therefore  the  English  law  of  champerty  and  [ly7 
maintenance  is  to  apply  to  an  agreement  relating  to  lands 
in  the  Mofussil,  and  to  proceedings  taken  in  the  Mofussil 
courts.  Both  as  regards  English  common  law  and  English 
statute  law,  relating  to  this  subject,  the  question  arises 
whether  they  are  applicable  at  all.  Were. they  included  in 
the  law  introduced  in  13  Geo.  1.  The  test  is  the  applicabil- 
ity of  such  law  to  the  circumstances  of  the  people ;  and  they 
are  no  more  applicable  to  Hindus  within  than  to  those  with- 
out the  Mahratta  ditch.  Besides,  by  English  law  the  con- 
sequences of  a  champertous  agreement  would  be  the 
forfeiture  of  the  subject  of  agreement ;  and  that  forfeiture 
the  High  Court  would  have  no  jurisdiction  to  give  effect  to 
in  the  case  of  lands  situate  at  Hooghly.  [Sir  Barnes  Pea- 
cock referred  to  Wood  v.  Oriffiihif),']    Further,  this  is  a 

(»)  8  M.  &  W.,  691.  (»)  4  Q.  B.  (N.S.),  883.    . 

O  II  C.  B.,  718.  (•)  11  M.  <fc  W.,  675,  682. 

O  1    Ld.    Raym.,    874 ;  see   also   1        (')  2  De  G.  A  J.,  421,  443,  4. 
Salk.,  14.  (»)  Law  Rep.,  1  Ind.  Ap.,  242,  264. 

rt  6  Man.  <fc  G.,  206.  (»)  1  Sw.,  66. 
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question  between  Hindus,  arising  out  of  a  contract,  ahd 
must  be  governed  b^  Hindu  law,  or  by  equity  and  ^ood 
conscience,  whether  in  the  Mofussil  or  otherwise.  This  is 
not  a  champertous  contract  constituting  an  offence  against 
Hindu  law.  Nor  can  malice  be  implied  by  law  from  the 
nature  of  the  agreement ;  it  must  be  proved  in  fact.  See 
Ghrose  v.  Amirtamayi  Dasi  (') ;  Pitchakutti  Chetti  v.  Ka- 
mala  Nayakkan  (*) ;  Ramrav  Khanderav  v.  Oovind  Pand- 
shet{*);  jDamodkar  Madhaiyi  v.  Kahandas  Narandas  {^)  \ 
DvngeyY.  Angove{^)\  Cockles.  Whiting {*). 

Mr.  Leith^  Q.C.,  replied:  The  common  and  statute  law 
of  England  can  only  be  applied  so  far  as  it  prevailed  in  the 
late  Supreme  Court  of  Calcutta,  whither  it  was  imported  by 
the  charter  of  13  Geo.  1.  The  Mayor  of  Lyons  v.  Ea^t  In- 
dia Company  (')  established  that  there  were  exceptions  from 
that  importation,  viz.,  where  the  law  was  local,  or  unsuited 
to  the  condition  of  th^  country.  But  is  there  anything  in 
the  condition  of  the  people  of  India  to  exclude  the  applica- 
tion of  the  law  of  champerty  and  maintenance  ?  That  law 
is  based  on  general  principles  not  confined  to  English  law, 
or  adapted  simply  to  the  English  people.  In  21  Geo.  3, 
c.  70,  s.  17,  and  Reg.  Ill  of  1793,  s. .  21,  Reg.  IV  of  1793, 
198]  s.  15,  there  is  an  omission  of  "contract"  *from  the 
subjects  to  be  regulated  by  Hindu  law  as  between  Hindus. 
Then,  as  regards  the  English  statutes  cited  on  the  other  side, 
at  common  law,  before  and  after  those  statutes,  an  action  is 
maintainable  on  the  ground  of  its  being  unlawful  to  enter 
into  an  agreement  which  is  champertous,  or  in  maintenance 
of  a  suit  then  pending.  In  Pechell  v.  Watson  (")  there  was 
no  allegation  oi  want  of  reasonable  and  probable  cause.  It 
shows  that  the  common  law  was  still  in  force,  and  an  action 
could  be  framed  without  regard  to  the  statutes.  It  is  a 
principle  not  merely  of  English  law,  but  of  general  applica- 
tion, that  champerty  makes  an  agreement  unlawful.  The 
other  side  have  referred  to  Madras  and  Bombay  cases,  but 
in  Mulla  Jeffarji  Tyeb  Ali  Saib  v.  Yacali  Kadar  Bi  (•), 
Hollo  way,  J.,  treats  the  principle  as  established.  Then  as 
regards  proving  malice  in  fact,  no  distinction  can  be  drawn 
between  a  man's  intention  to  endamage  another,  and  the 
thrusting  of  himself  into  a  suit  in  which  he  has  no  interest, 
and  which  results  in  damage  to  that  other,  as  a  necessary 


(»)  4  Beng.  L.  R.  O.  C.  J., 
(*)  1  Mad.  Rep.,  158. 
(»)  6  Bomb.  A,  C.  J.,  63. 
(^)  8  Bomb.  0.  0.  J.,  1. 
(5)  2  Ves.  Jun.,  304. 


(«)  1  Ru38.  A  My.,  48. 

(')  1  Moore's  Ind.  Ap.  Oa..  176. 

(8)  8  M.  A  W.,  691. 

(»)  7  Mad.  H.  C,  128. 
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consequence  of  his  conduct.  See  Harrington  v.  Longi^). 
Such  an  agreement  is  a  gambling  transaction,  and  has  con- 
stantly been  held  to  be  unlawful  by  the  courts  in  India. 
The  first  case  is  in  1826,  Ram  Oholam  Sing  v.  Keerut 
Sing  (').  Then  comes  Brijnerain  Singh  v.  Teknerain 
Singh  (') ;  Zuhooroonnissa  Khanum  v.  RussicJc  Lai  Mit- 
ter  (*) ;  Syed  Keramut  Ali  v.  Swmbhoonath  Mitter  (*) ;  Ma- 
harajah Mohessur  Buksh  Singh  v.  The  Oorcermnent  (•) ;  An- 
drews V.  Maharajah  Sreesh  Chunder  Raee  (*) ;  Kishen  Lai 
Bhoonick  v.  Pearee  So<mdree  (") ;  Panchcourie  Mahtoon  v. 
Kalee  Churn  (•) ;  Sheikh  Abed  Hossein  v.  Lalla  Ram 
Sarun  (") ;  Juggessur  Coowar  v.  Prossono  Coomar  Ohosei^^) ; 
Grose  v.  Amirtamayi  Dasi  ("). 

Nov.  26.  The  judgment  of  their  Lordships  was  delivered  by 

Sir  Montague  E.  Smith  :  This  suit  was  instituted  bv 
the  appellants,  who  were  the  *succes8ful  defendants  [199 
in  two  former  suits  brought  bv  one  McQueen  and  his  wife 
against  them,  to  recover  from  the  defendant,  Chunder  Canto 
Mookerjee,  who  was  neither  an  original  nor  added  party  in 
those  suits,  the  amount  of  the  costs  incurred  by  them  in 
that  litigation,  and  which  McQueen  and  his  wife,  by  reason 
of  their  poverty,  were  unable  to  pay. 

The  principal  suit  of  the  McQueens  (the  other  being  for 
mesne  profits  only)  was  brought  in  the  Hooghly  Court  to 
recover  from  the  present  plaintiffs  some  lands  in  Hooghly, 
which  their  father  had  purchased  of  one  Beebee  Bunnoo. 

Mrs.  McQueen  was  the  illigitimate  daughter  of  one  Mc- 
Donald and  Beebee  Bunnoo,  and  she  claimed  the  proi)erty  as 
her  father's,  and  as  being  entitled  to  it,  after  her  mother's 
death,  under  his  will.  The  defence  of  the  now  plaintiffs  in 
that  suit  was  that  Beebee  Bunnoo  was  either  the  real  owner, 
or  had  been  allowed  by  McDonald  to  deal  with  the  property 
as  owner,  and  that  their  father  was  a  purchaser  from  her 
without  notice  of  any  other  title.  It  appearS  that  they  and 
their  father  had  held  possession  of  the  property  for  twenty- 
four  years  after  the  purchase,  and  had  greatly  improved  it. 

The  principal  Sudder  Ameen  held  the  suit  to  be  barred  by 
limitation,  and  dismissed  it.  The  High  Court  (finding  that 
Beebee  Bunnoo  had  died  within  twelve  years  of  the  suit)  re- 
versed his  judgment,  and  having  retained  the  case,  and  tried 

(»)  2  My.  <fc  K.,  690.  f)  S.  D.  A.,  1849,  840. 

(«)  4  Select  Rep.,  12.  (»)  8.  D.  A..  1862,  894. 

(«)  6  Select  Rep.,  181.  (»)  9  Suth.  W.  R.,  490. 

(*)  6  Select  Rep.,  298.  ('•)  18  Suth.  W.  R.,  427. 

(*)  S.  D.  A.,  1847,  428.  (")  1  Ind.  Jor.  (N.S.),  282. 

(•)  S.  D.  A.,  1848,  669.  (>«)  4  Beng.  L.  R.,  1. 
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it  on  the  merits,  passed  a  decree  in  favor  of  the  then  plain- 
tiffs, the  McQueens. 

On  an  appeal  to  Her  Majesty,  the  decree  of  the  High 
Court  was  reversed,  and  it  was  ordered  that  the  suits  should 
be  dismissed,  and  that  the  then  defendants  (th§  now  plain- 
tiffs) should  have  their  costs  in  India,  and  of  their  appeal  to 
Her  Majesty. 

These  costs  amounted  to  a  large' sum,  and  the  McQueens 
were  unable  to'  pay  them. 

The  connection  of  the  defendant  Mookerjee  with  the  above 
litigation,  and  the  facts  relied  on  to  support  the  present 
action,  will  now  be  referred  to. 

A  special  agreement  was  entered  into  between  the  Mc- 
Queens and  Mookerjee,  which  recited  an  apparently  good 
title  of  the  former  to  the  property.  By  this  agreement 
Mookerjee  was  appointed  the  attornej'^  and  mooktear  of  the 
200]  McQueens  to  conduct  *the  litigation  against  the  pres- 
ent plaintiffs.  On  the  one  side  he  undertook  to  manage  the 
suit,  to  make  all  necessary  advances  for  the  purpose,  and 
further  to  make  an  allowance  of  Rs.160  per  mensem  to  the 
McQueens  for  their  support  during  the  pendency  of  the  pro- 
ceedings. On  the  other  side  they  agreed  in  effect  that 
Mookerjee  should  have  the  management  of  the  snit,  they 
however  assisting  him,  unless  it  happened  that  McQueen 
could  give  his  whole  attention  to  the  litigation,  in  which 
case  he  was  to  have  the  conduct  of  it,  "but  under  the  con- 
trol of  Mookeiiee." 

It  was  stipulated  that  all  the  advances  should  be  repaid 
with  interest  at  12  per  cent.,  and  that,  as  remuneration  for 
his  trouble  and  risk,  Mookerjee  should  have  a  third  part  of 
"the  clear  net  profits ''  of  the  suit ;  and,  by  way  of  security, 
it  was  agreed  that  he  should  receive  all  moneys,  and  tafee 
possession  of  all  lands  recovered,  and  after  satisfying  his 
own  claims  pay*over  the  balance  to  the^McQneens. 

This  power  of  attorney  was  made  irrevocable,  unless  upon 
the  terms  that  the  McQueens  should  repay  all  the  moneys 
advanced  with  interest  at  12  per  cent.,  and  a  further  sum  of 
Rs.2,000  as  liquidated  damages. 

McQueen  certainly  did  not  give  his  whole  attention  to  the 
suits ;  and  (although  he  occasionally  saw  the  pleaders)  they 
were  really  managed  by  Mookerjee. 

It  appears  that  after  the  present  plaintiffs  had  obtained 
leave  to  appeal  from  the  judgment  of  the  High  Court  in  the 
original  suit,  the  McQueens  obtained  possession  of  the  prop- 
erty. The  court  having  ordered  the  possession  to  be  re- 
stored, unless  the  McQueens  gave  security  to  the  amount  of 
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Rs.  12,000  to  repay  what  would  be  due  in  case  the  decree 
should  be  reversed,  the  present  defendant  gave  a  bond  to  the 
above  amount  as  such  security. 

Pending  the  appeal  to  Her  Majesty,  Mcjokerjee  purchased 
of  the  McQaeens  all  their  interest  in  the  principal  suit,  and 
the  suit  for  mesne  profits,  for  Rs.22,000,  out  of  which  he 
was  to  deduct  Rs.l2,0(X)  for  the  advances  he  had  made  to 
them,  and  from  this  time  he  apx)ears  to  have  conducted  the 
appeal  in  his  own  interest. 

It  should  be  stated  that  in  the  former  suit  the  now  plain- 
tiflfs — upon  •  the  agreement  between  Mookerjee  and  the  Mc- 
Queens  coming  *to  their  knowledge — applied  to  the  [201 
judge  to  have  Mokeriee  made  a  party  to  the  suit  under  the 
73d  clause  of  Act  VIII  of  1869,  in  order  that,  if  successful, 
they  might  make  him  responsible  for  costs.  The  judge  re- 
fused the  application.  Upon  the  appeal  to  the  High  Court 
by  the  McQueens,  the  present  plaintiffs  raised  this  point  in 
their  memorandum  of  cross  appeal,  but  no  notice  appears  to 
have  been  taken  of  it  in  the  judgment  of  that  court. 

The  plaint  in  the  present  action  alleges  that  the  plaintiffs 
being  in  lawful  possession  as  owners  of  the  property  in  ques- 
tion, the  defendant,  knowing  this  was  so,  maliciously  con- 
spired with  the  McQueens  to  bring  a  suit  in  their  names  to 
take  the  possession  from  him,  and  in  furtherance  of  this  con- 
spiracy entered  into  the  agreement  already  described,  which 
is  set  out  at  length.  It  then  alleges  that  the  agreement  con- 
tains false  and  fraudulent  recitals  of  a  pretended  title  in 
the  McQueens,  and  that  it  '*  savors  of  champerty  and  main- 
tenance, and  is  otherwise  wholly  illegal  and  contrary  to 
public  policy,"  and  was  entered  into  ''for  the  purpose  of 
barratrously  maintaining  an  unjust  and  oppressive  suit 
against  the  plaintiffs,"  in  the  names  of  persons  who  had  no 
right,  and  were  without  means  to  pay  the  costs.  It  then 
avers  that  the  former  suit  was  brought  "  maliciously  and 
without  reasonable  and  probable  cause,"  and  after  describ- 
ing the  proceedings  in  the  suit,  and  the  facts  showing  the 
defendant's  connection  with  them,  alleges  that  "the  litiga- 
tion was  instigated  and  carried  on  by  the  defendant  at  his 
own  expense,  and  with  a  view  to  his  own  benefit,  and  that 
he  was  the  real  mover,  and  unlawfully  used  the  procedure 
of  the  court  for  his  own  benefit." 

If  all  these  allegations  in  the  plaint,  or  so  many  of  them 
as  aver  that  the  suit  was  brought  or  instigated  by  the  defen- 
dant, maliciously  and  without  probable  cause,  had  been 
proved,  this  action  would  undoubtedly  have  been  sustained, 
upon  the  principle  that  the  prosecution  of  legal  proceedings 
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which  are  instigated  by  malice,  and  are  at  the  same  time 
groundless,  is  a  wrong  to  the  person  who  suffers  damage  in 
consequence  of  them. 

This  principle  is.thus  stated  by  Mr.  Justice  Williams  in 
CoUeretl  v.  Jones  (J) : — 

"  It  is  clear  no  action  will  lie  for  improperly  putting  the 
202]  law  in  *motion  in  the  name  of  a  third  person,  unless 
it  is  alleged  and  proved  that  it  is  done  maliciously  and  with- 
out reasonable  or  probable  cause  ;  but  if  there  be  malice  and 
want  of  reasonable  or  probable  cause,  no  doubt  the  action 
will  lie,  provided  there  be  also  legal  damage." 

In  the  present  case,  however,  both  the  courts  below  have 
found  that  neither  malice  nor  the  absence  of  probable  cause 
have  been  proved.  Their  Lordships  entirely  agree  with  the 
courts  in  India  on  this  point,  and  it  appears  to  them  that  the 
facts  present  a  case  having  a  wholly  different  aspect. 

With  regard  to  the  motives  of  the  defendant  it  is  not  pre- 
tended that  he  entertained  any  ill-feeling  or  malice  in  any 
sense  towards  the  plaintiffs.  The  terms  of  the  agreement, 
and  his  large  expenditure,  show  that  he  was  prompted  in 
what  he  did  by  his  having  formed  a  favorable  and  sanguine 
opinion  of  the  title  of  the  McQueens,  and  by  the  hope  of  a 
profitable  return  for  his  advances.  Nor  can  the  suit  be  said 
to  have  been  wanting  in  probable  cause,  when  the  two  learned 
judges  of  the  High  Court  who  heard  it  on  appeal  decided 
in  favor  of  the  then  plaintiffs.  Indeed,  it  was  properly  ad- 
mitted at  their  Lordships'  bar  that  the  case  must  be  con- 
sidered as  if  the  allegations  of  malice  and  want  of  probable 
cause  were  struck  out  of  the  plaint. 

These  allegations  being  eliminated,  the  question  is  whether 
the  action  can  be  maintained  upon  either  of  the  two  grounds 
argued  at  the  bar,  which,  stating  them  generally,  are  : — 

1.  That  the  agreement  and  acts  of  the  defendant  amounted 
to  champerty,  or  were  otherwise  illegal  as  being  against  pub- 
lic policy,  and  that  the  plaintiffs  have  suffered  special  dam- 
age from  them. 

2.  That  the  defendant  was  the  real  actor  in  the  former 
suits  and  had  an  interest  in  them,  and  was,  therefore,  re- 
sponsible for  the  costs  of  them. 

The  question  whether  the  law  of  maintenance  and  cham- 
perty, or  any  rules  analogous  to  that  law,  as  it  exists  in 
England,  have  been  introduced  into  and  form  part  of  the 
law  of  India,  has  been  for  a  long  period  in  controversy  in 
the  Indian  courts.  A  beadroU  of  decisions  from  1825  to  the 
present  time  was  cited  at  the  bar,  and  it  certainly  appears 

0)  11  C.  B-.^SS. 


Vol.  n.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  33 

J.C.  Ram  Cfoomar  Coondoo  v.  Chunder  Canto  Mookerjee.  1876 

from  tbem  that  the  views  of  the  courts  *have  not  been  [203 
uniform,  and  that  great  diversity  of  opinion  has  prevailed. 

Tlie  earliest  case  referred  to  occurred  in  the  year  1825.  A 
pauper  plaintiff,  in  his  petition  of  appeal  to  the  Sudder 
Court,  disclosed  the  fact  tnat  he  had  agreed  to  give  half  the 
estate  in  litigation  to  a  third  person  in  consideration  of  ad- 
vances made  to  prosecute  the  appeal.  The  courts  after 
directing  a  search  in  the  records  for  precedents  of  such  a 
transaction,  and  none  having  been  found,  declared  that 
"the  transaction  savored  strongly  of  gambling,"  and  also 
that  the  contract  to  give  half  of  a  large  estate  for  a  compar- 
atively small  advance  was  *'by  no  means  fair,"  and  ordered 
that  unless  the  agreement  was  cancelled  the  appeal  should 
not  be  entertained :  Ram  Oholam  Sing  v.  Keerut  Sing  (*). 

In  1836  the  Sudder  Court  refused  to  enforce  against  a  suc- 
cessful litigant  an  agreement  he  had  made  to  give  two  annas 
of  the  estate  if  recovered  in  consideration  of  advances  made 
to  carry  on  the  suit.  They  held  first,  that  the  estate  being 
family  property  could  not  be  thus  disposed  of;  but  they 
also  held  on  the  authority  of  the  decision  in  1825  that  the 
transaction  was  of  an  illegal  character  as  a  species  of  gam- 
bling, and  could  not  be  sanctioned  in  a  court  of  justice: 
Brijnerain  Sing  v.  Teknerain  Sing  (").  In  1840  a  similar 
agreement  to  that  in  the  last  case  came  before  the  court : 
one  judge  thought  it  was  not  proved;  but  the  other,  Mr. 
Tucker,  held,  following  the  two  former  decisions,  that  ''the 
agreement  was  illegal,  thus  (a^  he  said)  establishing  the 
point  for  future  guidance  in  all  similar  cases":  Zuhooroo- 
nissa  Khanum  v.  RussicJc  Lai  Mitter  (*). 

In  a  short  note  of  a  similar  case  in  1849,  the  court  is  re- 
ported to  have  said :  "As  the  precedents  of  the  court  have 
held  that  champerty  is  illegal,  we  cannot  enforce  any  con- 
dition (of  the  kind)  in  favor  of  the  plaintiffs":  Andrews  v. 
Maharajah  Sreesa  Chunder  Raee  (*). 

In  the  next  case  the  current  of  opinion  underwent  a 
marked  change. 

In  1852  a  case  was  brought  before  a  full  Sudder  Court 
consisting  of  five  judges,  m  which  the  Principal  Sudder 
Ameen  had  dismissed  *a  suit  because  the  plaintiff  had  [204 
obtained  the  funds  to  prosecute  it  by  means  of  an  agreement 
which  he  deemed  to  be  champertous.  This  decision  of  the 
Principal  Sudder  Ameen  was,  in  any  view  of  the  law,  erro- 
neous ;  but  the  judges  took  occasion  to  express  their  opinion 
on  the  general  question.     Sir  R.  Barlow  says :  "  There  is  no 
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distinct  law  in  our  code  which  lays  it  down  to  be  illegal  for 
one  party  to  receive  and  another  to  give  funds  for  the  pur- 
pose of  carrying  on  a  suit  on  promise  of  certain  considera- 
tion in  the  form  of  a  share  of  the  property  sued  for,  if 
decreed  to  the  plaintiffs."  Mr.  Welby  Jackson,  whilst  he 
thought  the  precedents  of  the  court  (referring  to  the  cases 
already  mentioned)  had  held  champerty  to  be  illegal,  says: 
"But  the  matter  having  been  now  Drought  up  generally  for 
consideration  before  the  whole  court,  I  have  no  hesitation  in 
declaring  my  opinion  that  an  arrangement  of  the  nature  of 
champerty  is  not  of  itself  illegal  or  void."  Again  he  says : 
"I  know  of  no  law  against  such  an  arrangement,  and  there 
is  certainly  no  reasbn  why  it  should  be  declared  illegal. 
Such  arrangements  must  stand  or  fall  according  to  the 
peculiar  nature  of  their  conditions.  They  are  liable  to 
question  like  anv  others  where  a  suit  is  brought  to  enforce 
or  avoid  tbem."  The  other  three  judges  construe  the  for- 
mer precedents  (with, one  exception)  as  holding  only  ''that 
as  between  a  plaintiff  and  a  party  advancing  funds  to  him 
to  carry  on  his  case,  the  courts  will  not  recognize  and  en- 
force agreements  which  appear  to  be  exorbitant  and  to  par- 
take of  the  nature  of  gambling  contracts":  KisJien  Lai 
Bhoonick  v.  Pearee  Soondree  ('). 

This  case  appears  to  have  been  generally  regarded  as  a 
leading  decision.  Mr.  Justice  Glover  so  treats  it  in  a  case 
which  came  before  the  High  Court  so  late  as  1868,  and  refers 
to  it  as  deciding  that  champerty  per  se  was  not  illegal : 
PancJicouree  Mahtoon  v.  Kalee  Churn  (').  In  this  same 
case,  however,  Mr.  Justice  Macpherson  said  he  did  not  feel 
it  necessary  to  decide  the  question  ;  and  in  consequence  of 
the  opinions  expressed  by  him  and  other  learned  judges  in 
India  in  recent  cases  it  will  be  necessary  to  advert  shortly  to 
some  of  the  subsequent  decisions. 

In  Orose  and  Another  v.  Amirtamayi  Dasi  ('),  which 
205]  was  the  *case  of  a  contract  of  a  ohampertous  charac- 
ter made  by  a  Hindu  widow,  Mr.  Justice  Phear,  after  a  full 
review  of  the  English  and  Indian  cases,  expressed  an  opinion 
that  the  law  which  renders  champerty  and  maintenance  ille- 
gal in  England  is  in  force  at  least  within  the  Presidency 
towns  ;  and  further  that  agreements  of  that  character  were 
against  the  interests  of  society  in  India,  and  therefore,  on 
grounds  of  public  policy,  void.  Upon  an  appeal  to  the  full 
court,  the  Chief  Justice  (Sir  Barnes  Peacock)  did  not  adopt 
this  ground  of  decision.  He  expressed  his  opinion  thus : 
"That  tlie  deed  was  not  binding  on  the  reversionary  heirs, 
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if  not  upon  the  ground  of  champerty,  upon  the  ground  that 
it  was  an  unconscionable  bargain,  and  a  speculative,  if  not 
gambling  contract."  Mr.  Justice  Macpherson  agreed  with 
Mr.  Justice  Phear  in  thinking  that  the  agreement  was  void, 
as  being  against  public  policy. 

Mr.  Justice  HoUoway  in  a  case  which  came  before  the 
High  Court  of  Madras  in  its  original  jurisdiction  in  1870, 
expressed  a  strong  opinion  that  the  English  statute  and 
common  law  relating  to  champerty  and  maintenance  pre- 
vailed in  that  court,  and  rendered  contracts  bearing  that 
character  void.  He  also,  with  some  vehemence  of  language, 
denounced  such  contracts  as  being  contrary  to  public  policy. 
The  opinion  expressed  by  Mr.  Justice  Holloway  on  the  ap- 
plication of  the  English  statute  and  common  law  was  not 
necessary  to  the  decision  of  the  case,  for  the  agreement  sued 
upon  was  clearly  extortionate,  and  there  were  other  suffi- 
cient grounds  for  the  refusal  of  the  court  to  enforce  it: 
MvZla  Jeffarji  Tyeb  Alt  Saib  v.  Tdcaii  Kadar  Bi  (*). 

This  opinion  of  Mr.  Justice  Holloway  seems  to  be  directly 
opposed  to  the  view  expressed  by  Chief  Justice  Scotland  in 
delivering  the  opinion  of  the  High  Court  of  Madras  in  a 
former  case :  PitchakuUi  Chetti  v.  Kamala  Nayakkan  ('). 
The  Chief  Justice  there  says:    "Maintenance  and  cham- 

Eerty  are  made  offences  by  the  common  and  statute  law  of 
Ingland,  which  in  this  respect  has  no  application  to  the 
natives  of  this  country,  and  in  considering  and  deciding 
■upon  the  civil  contracts  of  natives  on  the  ground  of  mainte- 
nance or  champerty,  we  must  look  to  the  general  principles 
as  regards  public  policy  and  the  administration  of  justice 
upon  which  the  law  at  present  rests.  To  this  extent  we 
think  the  law  *can  properly  be  applied  in  perfect  [206 
consistency  with  the  Hindu  law  relating  to  contracts"  : 
See  1  Strange' 8  Hindu  Law,  p.  275. 

The  passage  in  Strange  alluded  to  by  the  the  Chief  Jus- 
tice descants  upon  the  similarity  between  English  ^.nd  Hindu 
law  with  regard  to  the  invalidity  of  contracts  which  violate 
public  policy  and  the  interests  of  the  community. 

In  a  fate  case  in  the  High  Court  of  Bombay,  Damodhar 
Madhatji  v.  Kahandas  Narandas  {^\  Westropp,  C.J.,  de- 
clined to  express  any  opinion  as  to  the  extent  to  which  the 
law  of  champerty  is  applicable  to  the  Presidency  towns  or  in 
the  Mof  ussil. 

To  return  to  the  Bengal  Presidency,  it  will  be  neces- 
sary to  refer  to  one  more  decision  only  before  coming  to  the 

0)  7  Mad.  H.  C.  R.,  128.  («)  1  Mad.  H.  C.  R.,  153. 
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judgments  in  the  present  suit.  In  the  case  of  Tar  a  Soon- 
duree  Chomdhrain  v.  The  Court  of  Wards  (*),  the  court 
(Sir  R.  Couch  being  Chief  Justice)  held  that  the  agreement 
it  was  sought  to  enforce  was  void,  "as  being  contrary  to 
public  policy,  and  as  therefore  not  giving  any  right  to  sue 
for  the  property  which  was  professed  to  be  passed  by  it." 
The  learned  Chief  Justice  commented  upon  and  adopted  the 
observations  of  this  tribunal  in  the  case  of  Fischer  v.  Ka- 
mala  Naicker  (').  He  also  referred  with  approval  to  the 
remarks  of  Mr.  Justice  Hollo  way  as  to  the  mischievous 
effects  of  such  agreements  in  India. 

It  is  to  be  observed  that  in  none  of  the  above  cases  did  any 
(juestion  arise  as  to  the  liability  of  the  parties  who  entered 
into  the  agreements  to  third  persons. 

To  come  to  the  judgments  in  the  present  suit.  Mr.  Jus- 
tice Macpherson  was  of  opinion  upon  the  point  now  under 
consideration  that  the  agreement  was  illegal  and  void  as 
being  against  public  policy,  and  he  held,  on  the  authority 
of  the  English  case  of  Pechell  v.  Watson  ("),  that  the  present 
suit  might  be  maintained. 

In  the  judgment  of  the  High  Court  delivered  by  Sir  R.. 
Couch,  C.J.,  reversing  Mr.  Justice  Macpherson's  decree, 
the  Chief  Justice  says :  "It  has  been  always  admitted  that 
the  English  common  law  and  the  statutes  as  to  mainte- 
nance and  champerty  are  not  applicable,  and  are  considered 
as  having  no  force  in  this  country.  They  certainly  do  not 
207]  apply  to  the  Mof  ussil,  whatever  ^question  there  mijjht 
be  how  far  they  had  been  introduced  within  the  jurisdiction 
of  the  Supreme  Court.  The  ground  upon  which  agreements 
which  are  champertous,  or  agreements  for  maintenance, 
have  been  held  to  be  void  in  this  country,  is  that  they  are 
contrary  to  public  policy ;  or,  as  described  by  the  Juaicial 
Committee  of  the  Privy  Council  (referring  to  the  case  in  8 
Moore),  are  considered  to  be  immoral  and  against  public 
policy  and  such  as  the  law  will  not  enforce  here,  andT  treat 
as  void."  And  he  held  that,  though  such  agreements  were 
in  a  sense  illegal,  they  did  not  amount  to  "an  offence  in 
India  so  as  to  give  a  right  of  action  to  a  person  who  might 
sustain  special  damage  from  it,  even  if  such  an  action  might 
now  be  maintained  against  a  person  committing  the  oflfence 
of  champerty  in  England." 

It  will  now  be  convenient  to  refer  to  two  cases  before  this 
Committee  in  which  the  subject  has  been  to  some  extent 
considered.  In  the  case  reported  in  the  8th  Moore,  the 
court  below  having  held  an  agreement  to  be  void  for  cham- 

(»)  20  W.  R.,  446.  ■  O  8  Moo.  Ind.  Ap.  C%,  I70,  (»)  8  M,  4  W„  691. 
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perty,  this  tribunal  thought  the  judgment  to  be  wrong  on 
tlie  grounds  that  the  point  had  not  been  raised  by  the  plead- 
ings, and  also  that  the  agreement  was  in  no  sense  champer- 
tous,  and  this  being  so,  their  Lordships  observed :  "It  was 
unnecessary  to  decide  whether  under  the  law  which  the  court 
was  administering  those  acts  which  in  the  English  law  are 
denominated  either  maintenance  or  champerty,  and  are 
punishable  as  offences,  partly  by  the  common  law  and  partly 
oy  statute,  are  forbidden."  But  in  the  course  of  the  judg- 
ment they  made  the  following  observations:  "The  court 
seem  very  properly  to  have  considered  that  the  champerty, 
or  more  properly  the  maintenance,  into  which  they  were 
inquiring  was  something  which  must  have  the  qualities 
attribute  to  champerty  or  manintenance  by  English  law ; 
it  must  be  something  against  good  policy  and  justice,  some- 
thing tending  to  promote  unnecessary  litigation,  something 
that  in  a  legal  sense  is  immoral,  and  to  the  constitution  oi 
which  a  bad  motive  is  in  the  same  sense  necessary." 

It  is  unnecessary  now  to  say  whether  the  above  considera- 
tions are  essential  ingredients  to  constitute  the  statutable 
offence  of  champerty  in  England ;  but  they  have  been  prop- 
erly regarded  in  India  as  an  authoritative  guide  to  direct 
the  judgment  of  the  court  in  determining  the  binding  nature 
of  such  agreements  there. 

*In  the  more  recent  case  before  this  tribunal,  CTie-  [208 
dairibara  CJietty  v.  Renga  Krishna  Muttu  Vira  Puchaiya 
Naickar  (*),  in  which  a  suit  to  enforce  an  unrighteous  and 
chswipertous  bond  was  dismissed,  the  following  observa- 
tions were  made : — 

"With  respect  to  the  law  of  chamjjerty  or  maintenance, 
it  must  be  admitted,  and  indeed  it  is  admitted  in  manj 
decided  cases,  that  the  law  in  India  is  not  the  same  as  it  is 
in  England.  The  statute  of  champerty  being  part  of  the 
statute  law  of  England,  has  of  course  no  effect  in  the  Mo- 
fussil  of  India;  and  the  courts  of  India  do  admit  the 
validity  of  many  transactions  of  that  nature,  which  would 
not  be  recognized  or  treated  as  valid  by  the  courts  of  Eng- 
land. On  the  other  hand  the  cases  cited  show  that  the  Indian 
courts  will  not  sanction  every  description  of  maintenance. 
Probably-  the  true  principle  is  that  stated  by  Sir  Barnes 
Peacock  in  the  course  of  the  argument,  viz.,  that  administer- 
ing, as  they  are  bound  to  -administer,  justice  according  to 
the  broad  principles  of  equity  and  good  conscience,  those 
courts  will  consider  whether  the  transaction  is  merely  the 
acquisition  of  an  interest  in  the  subject  of  litigation  bona 

0)  Law  Rep.,  1  Ind.  Ap.,  201. 
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fide  entered  into,  or  whether  it  is  an  unfair  or  illegitimate 
transaction  got  up  for  the  purpose  merely  of  spoil  or  of 
litigation  disturbing  the  peace  of  families  and  carried  on 
from  a  corrupt  and  improper  motive." 

The  result  of  the  authorities,  then,  appears  to  be  that  the 
English  laws  of  maintenance  and  champerty  are  not  of  force 
as  specific  laws  in  India ;  and  the  decisions  to  this  effect  ap- 
pear to  their  Lordships  to  rest  on  sound  principles.  So  far 
as  concerns  the  Mof assil,  there  is  no  ground  on  which  it  can 
be  contended  that  these  laws  are  in  force  there.  The  question 
has  chiefly  been  whether  they  are  in  force  in  the  Presidency 
towns,  although  the  distinction  between  the  Presidency 
towns  and  the  Mofussil  has  not  been  always  borne  in  mind. 
It  is  to  be  observed  that  the  English  statutes  on  the  sub- 
ject were  passed  in  early  times,  mainly  to  prohibit  high 
Judicial  officers  and  officers  of  state  from  oppressing  the 
king's  subjects  by  maintaining  suits  or  purchasing  rights 
in  litigation.  No  doubt,  by  the  common  law  also,  it  was 
209]  an  offence  for  these  and  other  persons  to  *act  in  this 
manner.  Before  the  acquisition  of  India  by  the  British 
Crown,  these  laws,  so  far  as  they  may  be  understood  to 
treat  ad  a  specific  offence  the  mere  purchase  of  a  share  of  a 
property  in  suit  in  consideration  of  advances  for  carrying 
It  on,  without  more,  had  become  in  a  great  degree  inappli- 
cable to  the  altered  state  of  society  ana  of  property.  They 
were  laws  of  a  special  character,  directed  against  abuses 

})revalent,  it  may  be,  in  England  in  early  times,  and  had 
alien  into,  at  least,  comparative  desuetude.  Unless,  there- 
fore, they  were  plainly  appropriate  to  the  condition  of 
things  in  the  Presidency  towns  of  India,  it  ought  not  to  be 
held  that  they  had  been  introduced  there  as  specific  laws 
upon  the  general  introduction  of  British  law.  The  prin- 
ciples on  which  the  exclusion  from  India  of  special  English 
laws  rest  are  explained  in  the  well-known  judgment  of  TTie 
Mayor  of  Ly&ns  v.  The  East  India  Company  {').  It  ap- 
pears to  their  Lordships  that  the  condition  of  the  Presidency 
towns,  inhabited  by  various  races  of  people,  and  the  legis- 
lative provision  directing  all  matters  of  contract  and  deal- 
ing between  party  and  party  to  be  determined  in  the  case 
of  Mahomedans  and  Hindus  by  their  own  laws  and  usages 
respectively,  or  where  only  one  of  the  parties  is  a  Mahoiue- 
dan  or  Hindu  by  the  laws  and  usages  of  the  defendant, 
furnish  reasons  for  holding  that  these  special  laws  are 
inapplicable  to  these  towns.  There  seems  to  have  been 
always,  to  say  the  least,  great  doubt  whether  they  were  iii 

(>)  1  Moore*s  Ind.  Ap.  Ca.,  176. 
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force  there,  a  circumstance  to  be  taken  into  consideration  in 
determining  whether  they  really  were  part  of  the  law  in- 
troduced into  them. 

It  would  be  most  undesirable  that  a  difference  should 
exist  between  the  law  of  the  towns  and  the  Mof ussil  on  this 
point.  Having  regard  to  the  frequent  dealings  between 
dwellers  in  tbe  towns  and  those  in  the  Mofussil,  and  be- 
tween native  persons  under  different  laws,  it  is  evident  that 
difficult  questions  would  constantly  arise  as  to  which  law 
should  govern  the  case. 

But  whilst  their  Lordships  hold  that  the  specific  English 
law  of  maintenance  and  champerty  has  not  been  introduced 
into  India,  it  seems  clear  to  them  upon  the  authorities  that 
contracts  of  this  character  ought  under  certain  circum- 
stances to  be  held  to  be  invalid,  as  being  against  public 
policy.  Some  of  the  ^circumstances  which  would  [210 
tend  to  render  them  so  have  been  adverted  to  in  the  two 
judgments  of  this  tribunal  already  cited. 

Their  Lordships  think  it  may  properly  be  inferred,  from 
the  decisions  above  referred  to,  and  especially  those  of  this 
tribunal,  that  a  fair  agreement  to  supply  funds  to  carry  on 
a  suit  in  consideration  of  having  a  share  of  the  property,  if 
recovered,  ought  not  to  be  regarded  as  beings  per  se^  opposed 
to  public  policy.  Indeed,  cases  may  be  easUy  supi)osed  in 
which  it  would  be  in  furtherance  oi  right  and  justice,  and 
necessary  to  resist  oppression,  that  a  suitor  who  had  a  just 
title  to  property,  and  no  means  except  the  property  itself, 
should  be  assisted  in  this  manner. 

But  agreements  of  this  kind  ought  to  be  carefully  watched, 
and  when  found  to  be  extortionate  and  unconscionable,  so 
as  to  be  inequitable  against  the  party ;  or  to  be  made,  not 
with  the  bona  fide  object  of  assistmg  a  claim  believed  to  be 

{ust,  and  of  obtaining  a  reasonable  recompense  therefor, 
mt  for  improper  objects,  as  for  the  purpose  of  gambling  in 
litigation,  or  of  injuring  or  oppressing  others  by  abetting 
and  encouraging  unrighteous  suits,  so  as  to  be  contrary  to 
public  policy, — effect  ought  not  to  be  given  to  them. 

Such,  then,  being  the  law  on  this  subject  in  India,  it  fails 
to  support  the  present  action.  It  may  be  that  the  contract 
in  this  case  is  unconscionable,  and  one  which  ought  not  to 
have  been  enforced  against  the  McQueens  if  their  suit  had 
been  successful ;  but  assuming  this  to  be  so,  the  plaintiffs, 
in  their  Lordships'  view,  have  failed  to  establish  that  an 
action  arises  to  them  therefrom  against  the  defendant  for 
the  losses  and  costs  of  the  litigation.  By  the  law  of  India, 
as  above  interpreted,  the  agreement  did  not  constitute  a 
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punishable  offence,  and  the  action  cannot,  therefore,  as 
pointed  out  by  the  Chief  Justice  below,  be  sustained  on  the 
ground  that  where  an  indictable  offence  has  been  committed, 
and  an  individual  has  suffered  special  loss,  a  remedy  by 
action  is  given  to  him  as  the  party  aggrieved,  nor  does  there 
appear  to  be  any  other  principle  upon  which  the  action, 
under  the  circumstances  of  the  present  case,  can  be  main- 
tained. '  Whatever,  therefore,  may  be  the  rights  of  the 
parties  to  the  agreement  as  between  tliemselves,  their  Lord- 
ships think  that  the  High  Court  was  ri^ht  in  holding  that 
211]  *the  action  of  the  plaintiffs  against  a  third  party, 
founded  on  the  alleged  champerty,  cannot  be  maintained. 
There  remains  the  question  whether  the  action  can  be  sup- 
ported against  the  defendant,  as  being  an  actor  in  the  suit, 
and  having  an  interest  in  it.  It  is  to  be  observed  that  a  suit 
of  this  kind,  in  the  absence  of  malice,  and  of  the  want  of 
probable  cause,  is  of  the  lirst  impression,  no  precedent  for  it 
having  been  found  either  in  England  or  India.  It  may  be 
assumed  that,  under  the  first  agreement,  the  defendant  ac- 
quired a  contingent  interest  in  the  property  the  subject  of 
the  suit  to  the  extent  of  one- third  share,  besides  the  security 
for  his  ad\«inces ;  that  he  agreed  to  supply  all  the  funds 
required  to  carry  on  the  litigation,  and  that  he  obtained  the 
virtual  control  of  the  proceedings ;  for  although,  under  cer- 
tain circumstances,  McQueen  was  to  manage  the  suit,  and  in 
any  case  to  assist  in  the  management,  the  supreme  control 
was  to  belong  to  the  defendant,  subject  to  a  power  of  revo- 
cation by^  the  McQueens  on  onerous  terms,  which  was  not 
exercised!  But  this  state  of  things  created  no  legal  privity 
between  the  plaintiffs  and  the  defendant,  from  which  a  prom- 
ise can  be  implied  on  the  part  of  the  defendant  to  pay  the 
present  plaintiffs  the  costs  of  the  former  suit,  on  which  an 
action  of  contract  can  be  founded ;  nor  does  it  establish  a 
legal  wrong,  for  the  former  suit,  as  already  shown,  was 
brought  without  improper  motives,  and  upon  reasonable 
cause.  It  has,  however,  been  contended  that  it  would  be 
only  in  accordance  with  justice  and  equity  that  he  who  was 
the  principal  mover  of  a  suit,  and  had  an  interest  in  it,  should 
be  made  liable  to  the  costs.  It  is  obvious  that  a  wide  field 
of  new  litigation  would  be  opened  if,  after  the  termina- 
tion of  the  original  suit,  another  independent  suit  might, 
on  such  general  grounds,  be  brought  against  third  persons. 
Interminable  questions  would  arise  as  to  the  degree  of  med- 
dling and  assistance  which  would  create  the  liability.  So 
far  as  precedents  exist,  it  is  either  in  the  original  suit  itself, 
or  by  the  exercise  of  the  summary  jurisdiction  of  the  courts, 
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that  any  such  liability  has  been  enforced.  It  is  ordinary 
practice,  if  the  plaintiff  is  suing  fot  another,  to  require  se- 
curity for  costs,  and  to  stay  the  proceedings  until  it  is  given. 
The  now  plaittiffs  were  fully  aware,  during  the  pendency  of 
the  former  suit,  of  the  arrangement  ^between  the  [212 
McQueens  and  the  defendant,  but  instead  of  applying  for 
security  for  costs,  they  petitioned  the  court  to  make  him  a 
co-plaintiff  under  the  73d  section  of  Act  VIII.  Without 
deciding  whether  this  application  was  rightly  rejected,  it  is 
enough  to  say  that  its  rejection  cannot  give  ground  for  an 
action  which  would  not  otherwise  lie. 

The  instances  in  which  persons  other  than  parties  to  the 
suit  have  been  held  liable  to  costs  in  England,  have  been 
principally  those  of  solicitors,  over  whom  the  court  exer- 
cises disciplinary  jurisdiction,  as  in  the  case  of  Inre  Jones  ('). 
The  courts  have  also  ordered  the  real  parties  to  pay  the  costs 
in  actions  of  ejectment,  originally  on  the  ground  that  that 
action  was  in  form  a  fictitious  proceeding,  and  having  once 
assumed,  this  power  thev  have  continued  to  exercise  it  in  the 
actions  substituted  for  tnat  of  ejectment  Again,  the  courts, 
it  has  been  said,  would  so  interfere  in  case  of  any  contempt 
or  abuse  of  their  proceedings :  see  Hayward  v.  Oifford  ('). 
But  all  these  cases  relate  to  applications  either  in  the  cause 
itself,  or  to  the  summary  jurisdiction  of  the  court. 

A  case  in  the  High  Court  in  Calcutta  was  much  relied  on 
by  the  appellant's  counsel :  BamcLSoonduree  Dossee  v.  Anun- 
dotal  Bose  (').  There  in  a  suit  brought  (in  the  original  juris- 
diction) to  recover  possession  of  land  bv  a  nominal  plaintiff, 
Mr.  Justice  Phear,  on  a  motion,  made  apparently  in  the 
suit,  ordered  the  real  plaintiffs  to  pay  the  costs.  His  judg- 
ment is  placed  mainly  on  the  ground  that. the  j^risdlction 
exercised  by  the  English  courts  in  actions  of  ejectment  was 
introduced  into  the  original  jurisdiction  ot  the  High  Court, 
and  was  applicable  to  analogous  actions  brought  to  recover 
land  there.  The  Chief  Justice  (Sir  Barnes  Peacock)  in 
affirming  this  order  on  appeal,  supported  it  not  only  on  the 
ground  on  which  Mr.  Justice  Phear's  judgment  rests,  but 
on  the  circumstances  of  the  case,  which  showed,  as  he 
thought,  that  there  had  been  *'a  gross  abuse  of  the  powers 
of  the  court,  and  a  contempt  of  court." 

It  is  obvious  that  there  is  nothing  in  these  judgments 
which  gives  support  to  the  contention  that  an  independent 
action  will  under  such  circumstances  lie. 

It  was  lastly  insisted  for  the  plaintiffs  that  if  the  costs  in 

Q)  Law  Rep.,  6  Ch.,  497.  («)  4  M.  A  W.,  194. 

(»)  Bourke's  Rep.,  0.  C.  J.,  46 ;  and  on  appeal,  p.  96. 

19  Eng.  Rep.  6 
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213]  India  *were  not  recoverable,  the  action  ought  to  be 
sustained  for  those  incurred  in  the  appeal  to  Her  Majesty, 
subsequently  to  the  purchase  made  by  the  defendant,  pend- 
ing that  appeal,  of  all  the  rights  of  the  McQueens  in  the 
property  and  the  suit.  Undoubtedly  the  McQueens  after 
this  purchase  became  nominal  appellants  only,  and  the  claim 
of  the  plaintiffs  to  recover  these  latter  costs  is  as  strong  as 
a  case  of  the  kind  can  be.  But  even  so,  it  is  not  stronger 
than  many  cases  of  ordinary  oceurrence,  as,  for  instance, 
trustees  suing  on  behalf  of  those  beneficially  interested,  or 
the  assignors  of  choses  in  action  on  behalf  of  their  assignees ; 
and  in  these  and  similar  cases  which  have  long  b^n  fa- 
miliar to  the  courts,  whilst  modes,  such  as  requiring  security 
for  costs,  have  been  devised  for  reaching  the  real  party,  no 
independent  action  for  the  costs  against  a  stranger  to  the 
record  has  ever  been  sanctioned.  Their  Lordships,  there- 
fore, think  that  no  distinction  can  properly  be  made  between 
the  costs  of  the  appeal  and  the  rest  of  the  costs. 

It  results  from  what  has  been  stated,  that  bj  English  law 
an  action  cannot  be  maintained  against  a  third  person  on 
the  ground  that  he  was  a  mover  of,  and  had  an  interest  in 
the  suit,  in  the  absence  of  malice  and  want  of  probable 
cause.  Consequently,  if  that  law  governs,  the  second  ground 
on  which  it  is  sought  to  support  the  present  action  fails. 
And  if  the  law  administered  m  the  Mof  ussil  is  to  be  resorted 
to,  the  absence  of  all  precedent  in  a  case  of  such  common 
occurrence  affords  an  irresistible  presumption  that  no  such 
action  is  maintainable  there.  In  answer  to  the  suggestion 
that  if  no  precedent  exists,  it  should  now  be  made,  it  has 
been  already  pointed  out  that  where  there  is  neither  privity 
of  some  kind  nor  a  wrong,  the  principle  upon  which  actions 
are  ordinarily  sustained  is  wanting.  When  it  is  urged  that 
the  claim  should  be  decided  upon  general  principles  of  jus- 
tice, equity,  and  good  conscience,  it  is  to  be  observed,  in 
addition  to  the  considerations  already  adverted  to,  that  these 
principles  are  to  be  invoked  only  m  cases  "for  which  no 
specific  rules  may  exist."  Now,  it  appears  to  their  Lord- 
ships to  result  from  what  has  been  suready  observed,  that 
rules  may  properly  be  considered  to  exist  which  define  the 
character  of  actions  of  this  kind,  and  the  circumstances  un- 
der which  alone  they  can  be  brought,  and  that  it  would  be 
out  of  place  to  resort  to  these  general  principles  in  dealing 
214]  with  such  actions.  *The  consequences  of  such  a  re- 
sort in  cases  of  this  character  would  be  to  make  the  law 
utterly  uncertain,  to  raise,  as  before  observed,  interminable 
questions  as  to  the  degree  of  interference  which  would  sus- 
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tain  the  action,  and  mischievously  to  multiply  and  per- 
petuate litigation  after  the  termination  of  the  original  suit. 

Their  Lordships,  therefore,  feel  constrained  to  hold  that 
in  the  absence  ol  circumstances  to  convert  the  prosecution 
of  the  former  suit  into  a  wrong,  the  present  action  cannot  be 
maintained. 

It  has  been  a  misfortune  to  the  plaintiffs  that  security  was 
not  obtained  for  the  costs  in  the  course  of  the  former  suit. 
Their  Lordships  also  think  the  defendant  was  to  blame  in 
not  coming  forward  as  the  real  party  in  the  former  appeal, 
tinder  these  circumstances,  whilst  they  must  humblv  advise 
Her  Majesty  to  affirm  the  judgment  appealed  from,  they  will 
mak^  no  order  as  to  costs. 

Solicitor  for  the  appellants  :  J.  H,  Wrentmore. 
Solicitors  for  respondent :  Clarke^  Rawlins  &  Clarice. 

It  is  now  settled  in  New  York  that  Dig.,  562,  Coart  Appeals,  reversing  8 

the  statutes  in  relation  to  champerty  Hun,  186. 

and  maintenance  have  not  been  abro-  And  that  a  conveyance  of  lands  held 

gated  by  §  90S  of  the  Code,  even  as  be-  adversely  is  void  :  Christee  «.  Gage,  5 

tween attorney  and  client:  Coughlin  t>.  N.  Y.   Weekly  Dig.,  897,  Court  Ap- 

N.  Y.  Cent.  K.  R.,  5  N.  Y.  Weekly  peals. 


[2  Appeal  Cases,  216.] 

H.L.(I.),  Feb.  16,  19,  20,  1877. 

[HOUSE  OF  LORDS.] 

♦Henbt  Thomson  and  Others,  Appellants;  and  [215 
George  J.  Eastwood  (Administrator  of  James  Robert 
Eastwood,  deceased),  and  Others,  Respondents. 

WW. — Express  Trutt — Dday^-Deed — Charge  of  Fraud — CosU, 

The  Statute  of  Limitations  does  not  apply  to  an  express  trust,  for  a  legacy,  yet 
where  the  beneficiary  or  his  representative  has  allowed  a  very  long  time  to  elapse 
without  attempting  to  enforce  the  trust,  equity  will,  when  enforcing  it,  apply,  as  to 
interest  on  the  legacy,  the  principle  of  the  statute. 

A  legatee  in  a  will  was  described  as  "  J.  E.,  the  son  of  S.  E.,  by  M.  J.,  oi^  M.,  or  E., 
his  wife."  There  being  no  doubt  as  to  the  identity  of  the  person  intended,  the  ques- 
tion whether  he  was  the  son  born  in  lawful  wedlock  or  not,  was  utterly  immaterial, 
for  he  was  the  person  designated  as  the  legatee. 

If  on  the  footing  of  a  supposed  illegitimacy  the  title  of  the  cestui  que  trust  to  the 
legacy  is  disputed  and  denied  by  the  trustee,  and  the  former  is  thereby  induced  to 
accept  from  the  trustee  a  smaller  sum  than  that  to  which  he  is  entitled  under  the  will, 
and  oy  deed  to  release  the  trustee  from  the  payment  of  the  legacy,  equity  will  not 
permit  such  a  transaction  to  stand. 

Even  without  any  evidence  of  fraud,  such  a  transaction  is  null  and  void.  - 

Where  there  is  upon  the  face  of  a  bill  that  which  will  give  a  right  to  relief  in 
equity,  that  right  will  not  be  affected  by  the  circumstance  that  there  are  also  in  the 
bill  allegfAions  of  personal  fraud,  which  might  give  a  farther  or  a  different  right 
to  relief  if  they  were  proved.    If  they  are  not  proved  the  proper  course  is  to  dis- 
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miss,  with  ooeU,  so  much  of  the  bill  as  is  founded  on  tlfem,  but  not  to  dismiss  the 
biU  itself. 

A  trustee  who,  on  untenable  grounds,  withholds  trust  money  from  his  ceghti  que 
tnuU  may  commit  what  in  equity  may  be  considered  a  fraud,  without  being  charge- 
able with  personal  fraud. 

A  legacy  was  given  on  an  express  trust  in  1807;  it  was  not  paid  to  the  original 
legatee.  He  became  insolvent,  released  the  legacy,  and  died.  His  only  child  came 
of  age  in  1849.  Litigation  on  matters  connected  with  the  legacy,  but  not  upon  a 
direct  claim  to  it,  was  going  on  in  1865.  A.  took  an  assignment  of  the  legacy,  and 
also  became  the  administrator  of  the  original  I^^tee*s  estate,  and  the  assignee  under 
his  insolvency ;  in  1872  he  filed  a  bill  to  enforce  payment  of  the  legacy  with  interest. 
He  was  held  entitled  to  the  assistance  of  a  court  of  equity  in  respect  of  it. 

A  will,  in  1807,  began  thus:  "  1  hereby  appoint  my  after-named  executor,  Charles 
£.,  my  youngest  brother,  to  be  trustee  for  the  following  legacies."  Several  were 
216]  then  named,  and  the  will  went  on,  "Considering  that  money  *will  be  more 
essential  to  my  dear  brother  Samuel  £.  than  a  distant  possession  of  land,  I  bequeath 
to  Samuel  E.  during  hb  natural  life  the  interest  of  £3,000,  and,  after  his  death,  to 
his  eldest  son,  James  £.,  by  his  last  wife,  Margaret  J.,  or  M.,  or  £.,  till  he  attains 
twenty-one,  and  then  to  obtain  the  principal  I  order  that  my  youngest  brother 
Charles  E.  shall  be  liable  to  all  my  lawful  debts  of  every  description,  and  pay  them 
as  soon  as  he  can,  and  also  pay  my  legacies  when  regularly  due,  and  all  expenses, 
Ac. ;  and  to  enable  him  to  do  all  this,  1  bequeath,  unconditionally,  to  him  all  my 
estates  and  landed  property,  with  all  emoluments  belonging  to  Uiem,  in  the  county 
of  Armagh ;  I  also  bequeath  to  him,  the  said  Charles,  all  my  estates,  Ac,  with  aU 
their  emoluments,  in  the  county  of  Louth,  or  elsewhere,**  &c. : 

Be/d^  that  the  will  constituted  an  express  trust,  so  as  to  prevent  the  Statute 
of  Limitations  applying  to  it  Payment  of  the  legacy  with  interest  was  therefore 
directed. 

But,  there  having  been  no  proceedings  taken  until  1872  with  the  direct  purpose  of 
enforcing  payment  of  the  legacy  (though  other  procee<Ungs  connected  with  the  will 
had  been  going  on),  and  the  estates  having  passed  into  the  hands  of  the  representa- 
tives of  the  original  trustee,  the  interest  on  the  legacy  was,  in  the  discretion  of  the 
House,  directed  to  be  calculated  only  from  six  years  before  the  filing  of  the  bill 

Qitcfre,  whether,  on  the  words  of  the  above  will,  the  estate  in  the  county  of  Louth 
was,  like  the  estate  in  Armagh,  subject  to  the  trust  for  payment  of  the  debts  and 
legacies.  As  its  liability  to  the  trust  had  never  been  made  the  subject  of  dispute, 
and  the  courts  below  had  proceeded  on  the  assumption  that  it  was  so  liable,  this 
House  did  not  interfere  with  the  decision  in  that  respect. 

The  word  "unconditionally,**  as  used  in  this  will,  did  not  mean  without  any 
condition  annexed  to  the  payment  of  the  legacies,  but  that  the  trustee  was  made 
absolute  owner  of  the  fee  simple  for  the  purpose  of  doing  what  the  testator  had 
ordered. 

This  was  an  appeal  against  a  decision  of  the  Conrt  of 
Appeal  in  Chancery,  in  Ireland,  dated  the  18th  of  June, 
1875,  by  which  a  previous  decision  of  the  Master  of  the  Rolls 
in  Ireland  had  been  reversed. 

The  Rev.  James  Eastwood,  of  Castletown,  in  the  county 
of  Louth,  was  possessed  of  certain  estates  in  the  counties  of 
Armagh  and  Louth,  and  made  his  will,  dated  the  22d  of 
December,  1807,  which  contained  the  following  provisions: 
*'I  hereby  appoint  my  after-named  executor  Charles  East- 
wood, my  youngest  brother,  to  be  trustee  for  the  following 
legacies :  .  .  .  .  Item.  Considering  that  my  Armagh  estate 
is  deeply  loaded  with  debts,  and  considering  that  money 
would  be  more  essential  to  my  dear  brother  Samuel  East- 
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wood  and  his  family,  residing  in  Dublin,  than  a  distant 
possession  of  land,  I  bequeath  to  my  said  eldest  brother 
Samuel,  during  his  *natural  life,  the  interest  of  [217 
£3,000,  and,  after  his  death,  to  his  eldest  son,  James  East- 
wood, by  his  last  wife  Margaret  Javoux,  or  Moron,  or  East- 
wood, till  he  attains  the  age  of  twenty-one,  and  then  to 
obtain  the  principal,  and  in  case  of  the  said  James  East- 
wood's death  before  that  age,  then  to  go  to  the  rest  of  the 
said  Margaret's  children  by  said  Samuel;  provided,  how- 
ever, that  neither  Samuel  Eastwood  nor  any  person  of  all 
his  families,  ever  dispute,  or  attempt  to  invalidate  by  any 
means,  this  my  last  will,  or  any  part  thereof ;  if  they  do, 
then  the  legacv  of  £3,000  and  all  interest  are  immediately 
to  cease,  and  be  forever  void,  and  return  to  my  youngest 
brother  Charles  Eastwood,  and  his  heirs,  otherwise  to  be  in 
full  force  according  to  the  tenor  of  my  arrangement  already 
expressed."  He  gave  several  other  legacies,  and  then  said : 
'*A11  these  legacies  to  commence  their  respective  interests 
from  the  day  after  my  decease,  and  the  principal  sums  to 
be  paid  according  to  my  statement."  The  will  went  on 
thus :  "I  order  that  my  youngest  brother  Charles  Eastwood 
shall  be  liable  to  all  my  lawful  debts  of  every  description, 
and  pay  them  as  soon  as  he  can,  and  also  pay  my  legacies 
when  regularly  due,"  and  all  expenses,  &c.,  "and  to  enable 
him  to  do  all  this,  I  bequeath,  unconditionally,  to  him  all 
my  estates  and  landed  property,  with  all  emoluments  be- 
lon^ng  to  them,  in  the  county  of  Armagh  ;  I  also  bequeath 
to  him,  the  said  Charles,  all  my  estates,  leases,  and  landed 
property,  with  all  their  emoluments,  in  the  county  of  Louth, 
or  elsewhere  (if  any);  I  bequeath  to  him  said  Charles  all 
my  buildings,  cattle,  plate,  books,  and  furniture,  and  all 

Eroperty  that  I  shall  die  possessed  of,  &c.,  and  I  appoint 
im  my  residuary  legatee"  and  executor. 
The  testator  died  on  the  23d  of  February,  1808,  and  the 
will  was  proved  by  Charles  Eastwood  on  the  following  31st 
of  March.  Charles  Eastwood  entered  into  possession  of  the 
estates,  and  paid  the  interest  on  the  legacy  to  Samuel  East- 
wood up  to  the  death  of  the  latter  in  1824.  The  legacy 
itself  was  then  claimed  by  James  Robert  Eastwood  (then 
about  twenty-six  years  of  age)  as  the  eldest  son  of  Samuel. 
This  claim  was  resisted  by  Cliarles,  who  asserted  that  James 
Robert  was  not  the  legitimate  eldest  son  of  Samuel.  James 
Robert  took  no  steps  to  enf6rce  his  claim  during  the  life  of 
♦Charles,  who  died  in  1830.  Upon  the  death  of  [218 
Charles,  his  son  James  Eastwood  entered  into  possession  of 
the  estates  as  his  heir-at-law.     Then  James,  like  his  father 
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Charles,  and  for  the  same  reason,  disputed  the  claim  of 
James  Robert  to  the  legacy.  James  Robert  carried  on  busi- 
ness at  Dundalk,  in  the  county  of  Louth,  as  a  farmer,  and 
t'aunting-car  proprietor ;  he  also  held  an  office  in  th^  Civil 
Jill  Court  of  that  county.  He  fell  into  embari-assments,  and 
on  the  10th  of  April,  1832,  he  filed  a  petition  under  the 
then  Irish  Insolvent  Act.  In  this  petition  he  set  forth  his 
earnings  and  profits  during  the  preceding  four  years  at 
about  £780,  and  stated  the  causes  of  his  insolvency  to  be 
"losses  and  heavy  expenses."  In  the  description  of  his 
property  he  asserted  in  the  two  following  sentences  his 
rights  under  the  will :  "  Insolvent  is  entitled  under  the  will 
of  the  Rev.  James  Eastwood  to  the  sum  of  £3,000,  and  about 
eight  years'  interest,  arising  out  of  lands  in  the  counties  of 
Louth  and  Armagh."  "  Insolvent  also  claims  to  be  entitled 
to  an  estate  situate  in  the  counties  of  Armagh  and  Louth, 
which  was  left  him  by  John  Eastwood,  deceased,  his  gr^nd^ 
father,  yielding  about  the  sum  of  £2,000  per  year,  as  by 
copies  of  the  wills  filed  in  this  court  will  appear." 

Samuel  Scott  Eastwood  (one  of  the  various  respondents) 
was  appointed  assignee  under  this  insolvency  of  James 
Robert. 

On  the  1st  of  February,  1833,  James  Robert  Eastwood 
executed  a  deed,  being  party  thereto  of  the  first  part^  to 
which  Samuel  Scott  Eastwood,  his  assignee^  under  the  in- 
solvency, and  John  James  Bigger,  one  of  his  principal  cred- 
itors (and  a  relative),  were  also  parties  of  the  second  and 
third  parts,  and  James  Eastwood  (the  son  of  Charles)  of  the 
fourth  part,  which  deed  recited  James  Robert's  claim  to  be 
the  eldest  son' of  Samuel,  and  as  such  to  be  entitled  to  the 
£3,000  legacy,  and  that  ''Charles  Eastwood  during  his  life 
disputed  the  validity  of  the  said  bequest  of  the  said  princi- 
pal sum  of  £3,000,  and  insisted  James  Robert  was  not  the 
person  so  named  and  described  in  the  will,  nor  in  anj^  way 
entitled  to  receive  the  said  legacy."  It  then  recited  the 
seisin  of  the  estate  by  James,  the  son  of  Charles,  and  that 
he,  in  like  manner,  had  disputed  the  right  of  James  Robert ; 
and  that  James  Robert  had  become  insolvent,  and  had  filed 
his  petition,  and  that  Samuel  Scott  Eastwood  had  been  ap- 
219]  pointed  assignee,  and  it  proceeded  thus:  *''And 
whereas  the  said  Samuel  Scott  Eastwood  and  John  James 
Bigger,  testified  by  their  being  parties  to  and  respectively 
executing  these  presents,  have,  respectively,  proposed  to 
the  said  James  Eastwood,  party  hereto,  to  relinquish  and 
give  up  all  claims  and  demands  on  foot  or  upon  account  of 
the  said  legacy  of  £3,000,  and  all  interest  thereof,  on  being 
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paid  the  sum  of  £300  sterling  by  the  said  James  Eastwood, 
and  the  said  James  Eastwood,  being  desirous  of  putting  an 
end  to  such  claims  and  demands,  and  to  avoid  the  expense 
and  trouble  of  litigating  the  same,  should  any  attempt  be 
made  on  the  part  of  the  said  James  Robert  and  Samuel 
Scott  Eastwood,  or  either  of  them,  or  any  person  or  persons 
claiming  by,  from,  through,  or  under  them,  or  either  of 
them,  to  establish  such  claims  or  demands,  has  agreed  to 
such  proposal."  The  payment  of  the  £300  was  then  stated, 
and  then  Samuel  Scott  Eastwood  and  James  Robert  East- 
wood, with  the  consent  and  approbation  of  John  James 
Bigger,  released  the  several  and  respective  executors  and 
administrators  of  the  Rev.  James  Eastwood  and  Charles 
Eastwood,  their  lands  and  tenements,  &c.,  and  also  James 
Eastwood,  party  thereto,  his  heirs,  executors,  &c.,  from 
the  legacy  or  sum  of  £3,000,  and  all  interest  therein,  and 
all  right,  title,  and  interest  of  them  the  said  Samuel  Scott 
Eastwood  and  James  Robert  Eastwood,  or  either  of  them 
thereto. 

The  payment  of  the  £300  was  indorsed  on  the  deed,  which 
was  duly  registered  on  the  18th  of  April,  1833. 

James  Robert  Eastwood  died  in  1836,  leaving  his  daugh- 
ter Maria  Louisa  Eastwood  his  sole  next  of  kin.  She  came 
of  age  in  1849. 

James  Eastwood  died  in  December,  1865,  without  issue, 
and  the  appellant  Thomson  is  the  trustee  under  his  will. 
That  will,  which  assumed  to  dispose  of  the  Armagh  and 
Louth  estates,  was  in  1865  disputed  in  the  Court  of  Probate 
by  Maria  Louisa  Eastwood,  who  claimed  to  be  heiress-at- 
law,  and  as  such  entitled  to  the  estates.  Her  title  as  such 
was  dispiited  on  the  ground  of  the  illegitimacy  of  her  father 
James  llobert  Eastwood,  and  the  judge  of  the  Court  of 
Probate  declared  that  illegitimacy  to  be  established.  But 
his  decision  was  reversed  by  the  Court  of  Appeal  in  Chan- 
cery on  the  9th  of  July,  1867.  An  appeal  against  that 
reversal  was  presented  to  this  House,  but  was  dismissed  for 
want  of  prosecution  in  November,  1867. 

*In  1872,  George  Joseph  Eastwood  (who  had  pre-  [220 
viously  obtained  an  assignment  of  all  Maria  Louisa  East- 
wood's interest  in  the  legacy  of  £3,000,  and  had  by  the 
Insolvent  Debtors  Court  been  substituted  for  S.  Scott  East- 
wood as  assignee  of  the  effects  of  James  Robert  Eastwood), 
took  out  letters  of  administration  to  James  Robert  East- 
wood, and  then  filed  his  bill  against  Thomson,  the  trustee 
of  James  Eastwood,  and  against  all  other  necessary  parties, 
and  after  setting  forth  all  the  facts,  alleged  that  a  trust  was 
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created  in  the  estates  of  the  Rev.  James  Eastwood  to  the 
extent  of  the  charge  of  £3,000 ;  that  the  statements  in  the 
deed  of  1833  were  false  and  fraudulent ;  that  the  parties 
had  contrived  to  have  Samuel  Scott  Eastwood  appointed 
assignee  of  the  insolvent's  estate ;  that  the  execution  of  the 
deed  was  obtained  by  undue  influence  and  coercion  used  by 
John  James  Bigger  and  S.  Scott  Eastwood  in  collusion  with 
James  Eastwood.  The  bill  prayed  that  the  legacy  of  £3,000 
and  interest  might  be  declared  well  charged  upon  the  estates, 
that  the  deed  might  be  set  aside  as  fraudulent  and  void, 
and,  under  the  circumstances,  as  an  unconscionable  trans- 
action, and  as  obtained  from  James  Robert  Eastwood  by 
coercion  and  pressure  when  he  was  in  insolvent  and  embar- 
rassed circumstances ;  and  for  an  account,  and  general  relief. 

The  defendants  filed  their  respective  answers  in  May  and 
June,  1872,  and  submitted  that  no  express  trust  was  created 
for  the  payment  of  the  legacy  of  £3,000 ;  that  the  deed  of 
1833  was  given  for  valuable  consideration,  and  was  binding 
on  James  Robert  Eastwood  and  the  persons  claiming  under 
him,  being  a  bona  fide  compromise  of  a  disputed  claim. 
The  answer  denied  all  charges  of  fraud,  collusion,  and 
undue  influence,  and  alleged  the  great  lapse  of  time  and  the 
laches  and  acquiescence  of  James  Robert  Eastwood,  and  of 
those  claiming  under  him,  submitting  that,  even  if  an  ex- 
press trust  had  been  created  by  the  will,  it  had  been  termi- 
nated by  the  deed  of  release,  and  that  the  claim  was  now 
barred  by  the  effect  of  the  Statute  of  Limitations.  Evidence 
was  taken  on  both  sides,  and  on  the  6th  of  December,  1874, 
the  Master  of  the  Rolls  pronounced  a  decree  dismissing  the 
plaintiff's  bill  with  costs. 

This  decree  was,  by  the  order  of  the  Lord  Chancellor  of 
Ireland  and  the  Lord  Justice  of  Appeal,  reversed. 

The  case  was  then  brought  up  to  this  House. 
221]  *Mr.  Law^  Q.C.  (of  the  Irish  bar),  and  Mr.  Cotton^ 
Q.C.  (Mr.  H.  Madden^  of  the  Irish  bar,  with  them),  for  the 
appellants :  The  first  question  here,  is,  whether  as  this  is  a 
grant  of  landed  ^property  for  the  payment  of  debts  and  leg- 
acies by  name,  the  Statute  of  Limitations  can  be  applied  to 
it.  It  is  submitted  that  the  statute  does  apply,  for  the  will 
created  only  a  legal  debt,  and  the  recovery  of  that  legal  debt 
was  not  only  barred  by  the  release  executed  in  the  year 
1833,  but  it  was  also  barred  by  the  operation  of  the  statute. 

As  to  the  question  of  an  express  trust— it  is  submitted 
that  there  is  no  such  trust  here.  There  may  be  a  grant  of 
property  with  an  intent  to  accomplish  a  particular  purpose, 
without  an  express  trust  being  thereby  created :  Meredith 
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V.  Heneage  (*).  The  will  here  does  not  grant  the  estate  on 
an  express  trust  as  in  The  AttorneyOeneral  v.  The  Wax 
Chaiidlers^  Company  ('),  where  the  gift  was  expressed  to 
be  ''for  the  intent  and  purpose  and  on  the  condition"  of 
doing  what  was  desired,-  but  merely  contains  the  declara- 
tion of  the  testator  that  "in  order  to  enable"  the  devisee  to 
pay  debts  and  legacies,  the  estate  is  granted.  Supposing, 
however,  that  a  trust  is  created,  thougn,  as  such,  it  may  be 
exempted  from  the  operation  of  the  statute,  it  will  be  affected 
by  laches  on  the  part  of  the  beneficiary,  for  the  rule  of 
equity  is  distinctly  opposed  to  stale  demands :  Bright  v. 
JLegerton  (*) ;  Harcourt  v.  White  (*).  What  is  the  rule  of 
law  is  adopted  as  a  principle  for  administering  equity. 
This  was  originally  a  debt  at  law,  payment  of  it  might  have 
been  enforced — it  was  not  enforced — the  statute  operated 
upon  it,  and  when  that  was  so,  it  could  not  be  revived,  not 
even  by  a  devise  creating  an  express  trust  for  it :  Burke  v.* 
Jones  (*).  After  a  less  delay  than  has  occurred  here,  a  bill 
by  a  client  to  avoid  a  piyrcha&e  made  from  him  by  his  soli- 
citor, was  dismissed :  UJiampion  v.  Rigby  (*). 

Here,  too,  there  was  not  merely  lapse  of  time,  but  there 
had  been  a  deed  of  release  executed  by  the  person  entitled 
to  a  life  interest  on  the  legacy.  No  fraud  was  really  im- 
putable as  to  that  deed,  and  fraud  being  out  of  the  way  the 
deed  operated  as  a  valid  ^compromise  of  the  claim :  [222 
Cook  V.  Wright  (').  The  compromise  was  made  upon  a  good 
consideration  with  relation  to  a  disputed  claim,  and  that 
being  so,  it  was  to  be  treated  as  valid :  Callisher  v.  Bischoff- 
sheim  (•).  There  is  no  pretence  here  for  charging  fraud  or 
coercion,  or  undue  influence,  for  James  Robert  Eastwood 
was  a  man  in  the  vigor  of  liie,  he  was  in  business,  and  he 
was  besides,  in  some. way  connected  with  the  Civil  Bill 
Courts  in  Ireland,  and  must,  therefore,  have  known  some- 
thing about  le^al  proceedings.  He  was  neither  so  young 
nor  so  inexperienced  and  ignorant  as  to  require  the  sort  of 
protection  now  assumed  to  have  been  necessarv  for  him. 

The  dismissal  of  the  bill  here  was  correct.  The  bill  rested 
upon  fraud  and  collusion,  but  there  was  no  evidence  to  sup- 
port the  charge,  and  when  that  charge  failed  the  plaintiff 
was  not  at  liberty  to  eke  out  from  other  circumstances  a 
claim  to  relief.  As  he  had  put  his  case  upon  fraud  and 
failed  to  show  fraud,  his  demand  for  relief  failed  altogether : 

(>)  1  Sim..  M2.  (<)  1  Rasa  A  My.,  639. 

(•)  Law  Rep.,  6  H.  L.,  1.  0)  1  Beat  &  S.,  669 ;  30  L.  J.  (Q.B.), 

(»)  2  Dc  G.  F.  ib  J.,  606.  821. 

(*)  28  Beftv..  808.  (•)  Law  Rep.,  5  Q.  B.,  449. 

(»)  2  Ves.  ib  B.,  276. 

19  Eng.  Rep.  7 
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Luffy.  Lord  (*).    And  this  rule  was  the  more  required  to 
be  applied  here  because  of  the  ^reat  delay  which  had  taken 

Slace,  and  which  had  deprived  the  defendants  of  the  evi- 
ence  of  persons  now  dead,  but  who,  if  alive,  would  have 
been  able  to  show  the  good  faith  of  the  whole  transaction. 
James  Robert  himself,  a  man  of  full  age,  of  competent 
knowledge,  and  of  business  habits,  had  never  taken  any 
steps  to  set  aside  the  deed,  which  it  was  now  said  he  had 
been  entrapped  into  executing.  And  though  his  daughter 
was  an  iniant  when  he  died,  yet  she  came  of  age  in  1849, 
and  afterwards  contested  the  will  of  her  uncle,  and  set  up 
her  own  claim  to  the  estate  itself,  in  direct  opposition  to  the 
will  (which  was  an  act  that  really  incurred  the  forfeiture  of 
the  claim  to  the  legacy),  showing  thereby  that  she  had  the 
spirit  and  the  means  to  assert  her  lights,  yet  even  ahe  had 
never  impeached  the  deed  as  fraudulent.  It  was  too  late 
for  her  mere  assignee  now  to  do  so. 

Then  came  the  question  whether,  even  supposing  an  ex- 
press trust  had  been  created,  that  could  affect  a  person  who 
.  succeeded  to  the  land  some  years  afterwards,  and  had  never 
been  designated  as  trustee.  Where  the  original  party  was 
223]  dead,  a  short  space  of  time  ^constituting  the  period 
of  delay  had  been  allowed  to  protect  the  parties  who  claimed 
under  him :  Gregory  v.  Oregory  (").  So  in  Roberts  v.  Tunt- 
stall  (*^  a  delay  of  fifteen  years  was  held  sufficient  to  bar 
the  rignt  to  impeach  a  conveyance  under  which  the  defen- 
dant claimed,  but  to  which  he  had  not  been  a  part;^,  though 
the  plaintiff  filing  the  bill  was  the  assignee  of  an  insolvent 
estate,  and  was  asserting  a  right  for  the  benefit  of  creditors, 
and  the  poverty  of  the  original  vendor  was  not  allowed  to 
be  a  sumcient  excuse  for  the  delay.  Carey  v.  CvihAert  (*) 
is  a  decisive  authority  against  the  present  claim. 

This  is  a  mere  legacy,  or  at  most,  only  a  sum  of  mone^ 
charged  upon  land,  and  no  interest  having  been  paid  on  it 
for  above  twenty  vears  it  must  be  treated  as  coming  within 
the  40th  section  oi  3  &  4  Will.  4,  c.  27.  Burrowes  v.  Oore  (*) 
does  not  affect  this  case,  for  there  is  no  express  trust  here. 
There  are  no  circumstances  of  fraud  here,  as  in  Picket  v. 
Loggon  (*),  so  that  there  is  no  ground  for  sustaining  this 
bill,  but  even  there  it  is  to  be  observed,  that  though  the  bill 
was  sustained  and  an  account  ordered,  the  account  was  lim- 
ited to  the  time  of  filing  the  bill.  The  decree  below  extend- 
ing it  back  for  many  years,  is  clearly  erroneous :  MarshaZlen 

(0  84  Beav.,  220.  (*)  Ir.  Rep.,  7  Eq.,  542. 

(«)  G.  Coop.,  201 ;  affirmed,  Jac.,  681.  (*)  «  H.  L.  C,  907. 

(»)  4  Hare,  267;  14  L.  J.  (Ch.),  184.  (•}  14  Ves.,  215, 
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V.  Marum  (*).  Here,  however,  the  chief  charge  of  the  bill 
was  fraud ;  that  cannot  be  supported,  there  is  no  evidence 
to  justify  it,  and  tlie  bill  is  now  sought  to  be  sustained  on 
other  grounds.  Such  a  course  of  proceeding  cannot  be  per- 
mitted, and  the  bill  ought  to  be  dismissed. 

The  words  of  the  will,  even  if  construed  to  create  a  trust, 
can  have  no  application  to  the  Louth  estate,  but  are  confined 
to  the  estate  of  Armagh. 

Mr.  Butt,  Q.C.  (of  the  frish  bar),  and  Mr.  Fry,  Q.C.  (Mr. 
J.  Adair  PhiUips,  of  the  Irish  bar  was  with  them),  for  the 
respondents :  There  is  clearly  an  express  trust  here.  The 
^ft  distinctly  creates  one,  and  the  person  taking  the  estate 
is  bound  to  give  effect  to  the  gift.  There  is  a  clear  declara- 
tion of  acts  to  be  done  by  *the  devisee ;  he  is  named  [224 
as  the  person  entrusted  to  do  them,  and  it  is  to  enable  hiin 
to  discharge  the  trusts  thus  imposed  upon  him  that  he  is 
made  the  devisee  of  the  estate,  which  is  given  him  "uncon- 
ditionally," that  is,  unfettered  by  restrictions,  for  that  pur- 
pose. Where  the  gift  is  an  express  one,  and  the  person 
taking  the  estate  is  bound  to  give  effect  to  it  as  a  trustee,  as 
he  is  here,  it  is  an  express  trust :  Commissioners  of  Chari- 
table Donations  v.  Wybrants  (').  And  the  same  case  shows 
that  the  Statute  of  Limitations  has,  under  such  circum- 
stances, no  operation.  This  being  a  trust,  the  cestui  que  trust 
did  not  lose  his  right  merely  because,  while  litigation  was 
proceeding  on  another  matter  connected  with  it,  he  had  not 
taken  any  steps  to  enforce  the  execution  of  the  trust :  Life 
Association  of  Scotland  v.  Siddal  {*).  Lord  Justice  Turner, 
in  that  case  (*),  shows  that  a  person  who  assumes  to  act  as  a 
trustee,  though  not  legally  possessing  that  character  under 
the  will,  becotoes  liable  to  tne  trust.  The  representative  of 
Charles  and  of  James  Eastwood  (who  is  in  actual  possession 
of  the  estates  originally  devised)  has  done  so  here,  and  is 
liable.  Mere  length  of  time  does  not  necessarily  operate, 
as  against  a  cestui  que  trust,  as  acquiescence  in  the  non-per- 
formance of  the  trust.  Where  there  was  an  existing  trust 
fund  an  apparent  acquiescence  even  of  forty  years'  duration 
was  held  not  to  bar  the  right  of  the  beneficiary  to  the  full 
benefit  of  the  trust :  Mills  v.  Drewitt  (*).  Being  an  express 
trust  the  Statute  of  Limitations  is  not  applicable :  Mutlow 
V.  Bigg  (•).  So  strictly  is  this  principle  applied  that  even 
where  in  the  case  of  a  director  of  a  company  there  ;was  a 
fiduciary  relation  between  him  and  the  company,  he  was 

Q)  8  D.  &  War.,  817.  (»)  20  Beav..  632. 

(*)  2  J.  A  Lat,  182.  (•)  Law  Rep.,  18  Eq.,  246;  see  S.  C, 

(»)  8  De  G.  F.  <&  J.,  68.  1  Oh.  D.,  386. 

(*)  At  p.  72, 
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held  unable  to  make  a  profit  to  himself  from  the  business  of 
the  company :  Imperial  MercantiU  Or  edit  Association  v. 
Coleman  (*).  Here  was  the  case  of  volunteers  taking  an  es- 
tate granted  on  an  express  trust,  and  then  attempting  to  set 
up  delay  in  enforcing  the  trust  as  a  reason  why  it  should 
not  be  enforced  at  all.  Every  principle  of  equity  relating  to 
the  execution  of  trusts  was  opposed  to  such  an. attempt. 

The  allegation  of  fraud  is  not  the  only  ground  on  which 
225]  this  *bill  is  filed.  Relief  is  sought  oft  the  other 
ground,  that  here  is  a  trust  fund,  still  in  existence,  and  not 
administered  ;  and  the  bill  seeks  that  the  trust  may  be  car- 
ried into  effect  by  the  application  of  that  fund.  The  charge 
of  fraud  is  only  one  part,  and  that  but  an  incidental  part,  of 
the  bill,  and  even  if  that  charge  of  fraud  should  be  held  not 
to  be  made  out,  full  relief  ought  to  be  given  as  to  the  other 
part  of  the  bill.  The  failure  to  make  out  the  fraud  only 
affects  the  costs :  London  Chartered  Bank  of  Australia  v. 
Lempriere  (•). 

Where  there  is  an  express  trust  with  relation  to  certain 
property,  and  that  trust  is  not  discharged,  but  the  trustee 
IS  found  in  wrongful  possession  of  the  property,  he  is  bound 
to  account  for  the  wnole  period  of  time  during  which  his 
possession  has  continued:  Hicks  v.  Sallitt  (•).  Here  the 
trustee,  as  the  means  to  evade  the  performance  of  his  trust, 
put  forward  a  suggestio  falsi^  setting  up,  without  justifica- 
tion, illegitimacy  on  the  part  of  the  cestui  que  trusty  and 
then  because  of  the  delay  to  enforce  the  claim — ^a  delay  oc- 
casioned by  this  false  suggestion — tries  to  be  freed  from  his 
clear  liability  as  trustee.  The  delay  is  no  answer  to  the 
claim,  because  the  trust  is  express,  but  if  a  delay  could,  in 
any  way,  be  set  up  as  an  answer,  it  must  be  because  the 
cestui  qv>e  trust  was  fully  informed  of  all  the  circumstances 
of  the  case,  and  with  that  full  information  in  his  possession, 
delayed  the  enforcement  of  his  right :  Life  Association  of 
Scotland  v.  Siddal  (*).  That  was  not  the  case  here,  and  it  is 
clear  that  it  was  the  wrongful  conduct  of  Charles  first  and 
of  James  Eastwood  afterwards  which  really  prevented  the 
enforcement  of  James  Robert's  claim. 

Then  as  to  the  Statute  of  Limitations:  In  Oough  v. 
BvU  (*),  where  there  was  a'legacy  bequeathed  specifically  to 
a  son  who  died  before  it  was  paid,  his  personal  representa- 
tive was  held  entitled  to  claim  it,  and  thouf^h  the  testator's 
death  had  taken  place  in  1823,  and  the  suit  was  not  insti- 

(^)  Law  Rep.,  6  H.  L.,  189.  (*)  8  De  G.  F.  <fc  J.,  58. 

(»)  Law  Rep..  4  P.  C,  672.  (»)  16  Sim.  828 ;  17  L.  J.  (Ch.),  486. 

(«)  8  De  G.  M.  &  G.,  782. 
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tuted  for  many  years  afterwards,  the  Vice- Chancellor  there, 
acting  upon  Ward  v.  Arch  (*),  held,  in  1848,  that  the  Statute 
of  Limitations  had  no  application  to  the  case,  and  interest 
was  given  as  from  the  death  of  *the  testator.  Cox  v.  [226 
Dolman  (*),  Watson  v.  Saul  ("),  and  Burrowes  v.  Oore  (*), 
proceeded  on  the  same  principle. 

As  to  acquiescence :  In  the  first  place  the  pretence  of  ac- 
quiescence was  answered  by  the  fact — there  nad  been  none, 
not  even  in  appearance,  except  in  the  case  of  the  deed  of 
1833,  which  must  at  all  events  be  treated  as  not  in  any.  de- 
gree binding  on  the  party  who  executed  it,  for,  even  put- 
ting aside  the  alle^tion  of  fraud,  it  was  clear  that  James 
Robert  executed  it  m  complete  ignorance  of  his  rights,  of  the 
obligations  which  the  trust  imposed,  and  of  the  groundless- 
ness of  the  reason  suggested  in  answer  to  his  own  claim. 
There  can  be  no  acquiescence  except  the  party  is  fully  in- 
formed as  to  all  the  facts  of  the  case :  Archoold  v.  Scully  (*). 
Forbearance  to  enforce  a  right  merely  on  account  of  par- 
ticular circumstances  which  create  and  justity  delay  does 
not  constitute  acquiescence :  Lamare  v.  Dixon  (*).  And 
where  a  purchaser  is  entirely  ignorant  of  a  fact  which  ought 
to  have  been  communicated  to  him,  equity  will  sustain  a 
bill  at  his  suit  to  set  aside  the  purchase :  Smith  v.  Harri- 
son (').  The  gift  of  both  estates  follows  the  creation  of  the 
trust,  and  botn  are  affected  by  it. 

The  liabilitjr  to  satisfy  this  legacy  is  undoubted ;  the  fund 
out  of  which  it  could  be  satisfied  still  exists ;  both  estates 
are  liable ;  and  interest  is  properly  due  from  the  period  at 
which  it  ought  to  have  been  originally  paid. 

Mr.  Law  replied. 

The  Lord  Chancellor  (to  Mr.  Law  and  Mr.  Butt): 
Their  Lordships  would  like  to  know  whether  you  are  in  a 
position  to  give  us  any  information  with  regard  to  the  Louth 
estate ;  has  it  been  sold,  or  is  it  in  specie } 

Mr.  Law :  I  fancy  it  is  in  specie.     It  has  not  been  sold. 

Mr.  Butt :  I  am  told,  my  Lords,  by  my  learned  friend, 
Mr.  Phillips,  who  knows  more  about  this  matter  than  I  do, 
that  there  nas  been  a  petition  in  the  Landed  Estates  Court 
in  Ireland  to  sell  *the  two  estates ;  the  Armagh  es-  [227 
tate  has  been  already  sold,  but«the  money  is  retained  in  the 
court ;  the  Louth  estate  has  not  been  sold. 

(0  12  Sim.,  472.  (»)  9  H.  L.  C,  860. 

(«)  2  De  G.  M.  *  G.,  592.  (•)  Lew  Rep.,  6  H.  L.,  414. 

(*)  1  Giff.,  188.  O  26  L.  J.  (Oh.),  411. 

(*)  6  H.  L.  C,  90V. 
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The  Lord  Chancellor:  What  is  the  amount  retained 
by  the  court  arising  out  of  the  Armagh  estate  ? 

Mr.  Butt:  I  am  told  that  after  paying  all  incumbrances 
there  will  be  a  balance  of  about  £5,000  from  the  Armagh 
estate. 

Mr.  Law :  I  am  told  there  will  be  a  balance,  after  pay- 
ing all  incumbrances,  of  some  £3,000. 

The  Lord  Chancellor:  The  reason  why  I  ask  par- 
ticularly is  this  :  It  is  rather  difficult  to  know  how  far  the 
parties  consider  the  question  material.  The  case  of  the 
appellants  does  not  raise  the  question  as  to  the  charge  upon 
tne  Louth  estate.     It  was  not  argued  in  the  court  below  i 

Mr.  Law:  Not  that  particular  point.  We  argued  the 
case  chiefly  on  the  ground  of  length  of  time. 

Lord  O'Hagan  :  The  point  was  not  raised  at  all  in  the 
court  below  ? 

Mr.  Law :  I  am  not  aware  as  to  that.  It  was  not  raised 
in  the  Court  of  Appeal  where  I  was. 

Mr.  Bidt:    It  was  not  raised  in  any  of  the  answers. 

The  Lord  Chancellor  (Lord  Cairns).:  My  Lords,  the 
plaintiff  in  this  case  sued  in  the  Court  of  Chancery  in 
Ireland,  in  order  to  have  a  legacy  of  £3,000  charged  upon 
certain  land,  raised  out  of  the  land  upon  which  it  was 
charged ;  and  in  order  accurately  to  appreciate  the  rights  of 
the  plaintiff  it  becomes  necessary,  in  the  first  instance,  to 
direct  your  Lordships'  attention  to  the  will  under  which  the 
legacy  is  given,  and  to  the  construction  which  ought  to  be 
placed  upon  that  will. 

My  Lords,  tlie  will  is  that  of  the  Rev:  James  Eastwood, 
and  it  appears  that  at  the  time  when  he  made  the  will,  he 
228]  had  property  in  *the  county  of  Armagh  and  in  at 
least  one  other  county  in  Ireland.  He  began  by  these  words, 
which  I  will  ask  your  Lordships  to  bear  in  mind  :  "  I  hereby 
appoint  my  after-named  executor,  Charles  Eastwood,  mv 
youngest  brother,  to  be  trustee  for  the  following  legacies.  ' 
Then  came  the  legacy,  which  is  the  only  one  now  to  be  con- 
sidered, which  was  given  in  these  words  :  '*  considering  that 
money  would  be  more  essential  to  my  dear  brother,  Samuel 
Eastwood  and  his  family,  residing  in  Dublin;  than  a  dis- 
tant possession  of  land,  I  bequeath  to  ray  said  eldest  brother 
Samuel,  during  his  natural  life,  the  interest  of  £3,000,  and 
after  his  death  to  his  eldest  son,  James  Eastwood  by  his 
last  wife,  Margaret  Javoux,  or  Moron,  or  Eastwood,  till  he 
attains  the  age  of  twenty-one,  and  then  to  obtain  the  prin- 
cipal ;"  and  then  the  testator  continues:  "I  order  that  my 
youngest  brother,  Charles  Eastwood"  (that  is  to  say  the 
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person  who,  in  the  earlier  part  of  the  will,  had  been  declared 
to  be  trustee  for  the  legacy  in  question)  ''  shall  be  liable  to 
all  my  lawful  debts  due  by  bond  or  otherwise  of  every 
description,  and  pay  them  as  soon  as  he  can,  and  also  pay 
my  legacies  when  regularly  due,  according  to  my  statement 
of  them,  and  also  that  the  said  Charles  shall  pay  all  ex- 
penses of  every  sort  which  will  or  may  occur  on  and  after 
my  decease ;  and  to  enable  him  to  do  all  this  I  bequeath 
unconditionally  to  him  all  m^  estates  and  landed  property, 
with  all  emoluments  belongmg  to  them,  in  the  county  of 
Armagh ;  I  also  bequeath  to  him  the  said  Charles  all  my  es- 
tates, leases,  and  landed  property  with  all  their  emoluments 
in  the  county  of  Louth  or  elsewhere,  if  any,"  and  so  on. 

Now,  mv  Lords,  in  the  first  place,  the  argument  at  your 
Lordships  bar  on  the  part  of  tne  appellants  was  this :  that 
these  words  which  I  have  read  constitute  a  charge  of  the 
legacy  of  £3,000  upon  the  landed  property,  but  do  not 
create  any  trust  with  regard  to  the  payment  of  that  legacy 
oat  of  land.  My  Lords,  this  question  becomes  very  material 
when  your  Lordships  have  to  deal  with  the  lapse  of  time 
which  has  taken  place  in  the  institution  of  this  suit.  Upon 
the  construction  of  the  will,  1  am  bound  to  saj  that  I  can- 
not entertain  any  doubt  whatever  that  that  which  is  created 
is  not  merely  a  charge  of  a  legacy,  but  is  a  distinct  and  - 
clear  trust  for  the  payment  of  that  legacy.    In  the  first 

1>lace,  Charles  Eastwood  is  declared  to  be  a  trustee  for  the 
egacies,  *including  the  one  in  question.  If  in  the  [229 
later  part  of  the  will  there  had  been  merely  a  charge  for  the  ^ 
payment  of  the  legacies  then  he  would  be  a  trustee  both  for 
the  legacy  and  the  charge  for  the  payment  of  it,  and  that 
alone  would  make  him  a  trustee  for  every  remedy  for  the 
recovery  of  the  charge.  Then  if  your  Lordships  find  that 
he  was  himself  the  devisee  of  the  land,  he  would  be  both 
devisee,  and  ^Iso  the  person  bound  to  raise  the  legacy,  and 
would,  therefore,  be  a  trustee  for  the  raising  of  the  legacy. 
Then  the  will  continues  in  these  words,  ''To  enable  him 
to  do  all  this"  (that  is  to  say,  to  pay  the  legacies  among 
other  things),  *'I  bequeath  unconditionally  to  him  all  my 
estates  and  landed  property,  with  all  the  emoluments  be- 
longing to  them  in  tne  county  of  Armagh,"  &c.  Now,  my 
Lords,  I  will  invert  these  words.  It  is  quite  clear  that  the 
word  "unconditionally"  does  not  mean  without  any  con- 
dition annexed  as  to  the  payment  of  legacies,  because  it  is 
admitted  that  a  charge  was  created,  but  it  means  an  abso- 
lute owner  of  the  fee  simple  for  the  purpose  of  doing  that 
which  he  is  ordered  to  do.    Bead  in  that  way,  the  devise 
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would  run  thus:  I  bequeath  to  Charles  Eastwood,  who  is 
trustee  for  tlie  legacies,  all  niy  estates  and  landed  property 
in- the  county  of  Armagh,  &c.,  to  enable  him  to  pay  the 
lefpcy  in  question  and  other  legacies.  In  that  state  of 
things,  being  the  devisee  of  the  land,  and  being  made  the 
devisee  in  order  that  he  may  pay  the  legacy,  he  is  to  every 
intent  and  purpose  a  trustee  of  the  land  for  the  purpose  of 
paying  the  legacy. 

My  Lords,  starting  therefore  with  that,  I  have  now  to 
direct  your  Lordships'  attention  to  the  history  of  what 
took  place.  The  testator  .died.  Mr.  Charles  Eastwood,  in 
the  iirst  instance,  entered  upon  the  possession  of  the  land, 
and  was  the  executor  of  the  testator.  The  tenant  for  life 
of  the  legacy  of  £3,000  died  ;  and  then  his  eldest  son,  who 
in  the  will  is  called  James  Eastwood,  but  whose  full  name 
was  James  Robert  Eastwood,  became  entitled  to  the  prin- 
cipal of  the  legacy.  In  the  will  he  was  called  "James 
Eastwood,"  "the  eldest  son"  of  Samuel,  "by  his  last  wife, 
Margaret  Javoux,  or  Moron,  or  Eastwood ;"  and  your  Lord- 
ships lind,  by  what  is  afterwards  brought  to  light  in  the 
case,  that  some  question  at  one  time  existed  as  regards  the 
marriage  of  Samuel  Eastwood  with  this  lady,  who  was 
called  Margaret  Javoux,  or  Moron,  or  Eastwood.  Ultimate- 
230]  ly?  *I  believe  it  was  decided  that  a  marriage  must  be 
held  to  have  taken  place  between  those  parties ;  but,  whether 
that  was  so  or  not,  James  Eastwood  is  in  ^he  will  described 
as  "the.  son  of  Samuel  Eastwood  by  Margaret  Javoux,  or 
Moron,  or  Eastwood,  his  wife,"  and  there  being  no  doubt  as 
to  the  identity  of  the  person,  whether  he  was  a  son  ex  legit- 
imis  nuptiis  yrocrealus  or  not,  would  be  utterly  immaterial 
as  regards  his  title  to  receive  the  legacy  in  question. 

This  person,  James  Robert  Eastwood,  appears  to  have 
fallen  into  difficulties.  Your  Lordships  do  not  exactly 
know  what  his  position  in  life  was.  He  was  ilot  an  unedu- 
cated man,  as  you  find  by  the  specimens  of  his  handwriting 
which  have  been  produced.  He  was  in  some  employment 
which  enabled  him  to  earn  a  certain  amount  of  money,  and 
in  his  petition  (to  which  I  am  going  to  refer)  to  the  Insolvent 
Debtors  Court  he  describes  himself  as  a  farmer  and  jaunt- 
ing-car proprietor.  However,  my  Lords,  in  the  year  1832, 
he  took  the  benefit  of  the  Insolvent  Debtors  Act,  which  was 
then  in  force  in  Ireland.  He  filed  in  the  ordinary  way  a 
schedule  in  the  Insolvent  Debtors  Court,  and  by  that  sched- 
ule it  appears  that,  taking  as  creditors  those  who  claimed 
to  be  his  creditors,  the  amount  of  his  debts  altogether 
exceeded,  I  think,  £800,  and  taking  those  debts  in  respect 
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of  which  he  admitted  that  he  had  received  consideration, 
they  amounted  to  somewhat  over  £600.  Now  out  of  those 
debts  by  far  the  two  largest  creditors  were  two  persons 
named  Samuel  Scott  Eastwood,  to  whom  £273  were  due  on 
bond,  and  John  James  Bigger,  who  is  described  as  of  Dun- 
dalk,  in  the  county  of  Louth,  Esquire,  to  whom  were  due 
£170.  Your  Lordships  will  find  that  Samuel  Scott  East- 
wood was  a  brother  to  the  insolvent,  and  John  James  Bigger 
was  also  a  relative,  though  in  what  degree  does  not  clearly 
appear.  These  persons  were  the  two  principal  creditors, 
and  Samuel  Scott  Eastwood  was  appointed  assignee  in  the 
insolvency. 

The  insolvencjr,  as  I  have  already  said,  took  place  in  the 
year  1832,  and  m  February,  1833,  the  year  after  the  insol- 
vency, a  deed  was  executed  between  this  insolvent  James 
Robert  Eastwood  of  the  first  part,  his  assignee  Samuel  Scott 
Eastwood  of  the  second  part,  John  James  Bigger  of  the 
third  part,  and  James  Eastwood,  who  at  that  time  had  en- 
tered upon  the  property  devised  by  the  *will,  as  the  [231 
heir  to  Charles  Eastwood,  the  executor  and  the  trustee,  of 
the  fourth  part. 

I  will  ask  your  Lordships'  particular  attention  to  the  pro- 
visions of  that  indenture,  because  it  tells  upon  the  face  of  it 
very  clearly  and  distinctly  the  narrative  of  what  passed  be- 
tween the  parties  at  the  time.  It  recites  the  will,  and  it 
recites  that  Samuel  Eastwood,  to  whom  the  interest  of  the 
legacy  of  £3,000  was  by  the  will  bequeathed  for  his  life, 
has  been  for  several  years  dead,  and  that  James  Robert 
Eastwood,  a  party  to  the  deed,  *' claims  to  be  the  eldest  son 
of  the  said  Samuel  Eastwood  and  the  person  named  in  the 
will,  to  whom,  after  the  death  of  Samuel  Eastwood,  the 
legacy  of  £3,000  was  so  bequeathed  as  aforesaid."  Then  it 
recites  that  Charles  Eastwood,  the  devisee  of  the  freehold 
estates  and  residuary  legatee  named  in  the  will,  died  in  the 
year  1830,  and  that  "Charles  Eastwood  during  his  lifetime 
disputed  the  validity  of  the  said  bequest  of  the  said  princi- 
pal sum  or  legacy  of  £3,000  so  claimed  as  aforesaid  by  the 
said  James  Robert  Eastwood,  a  party"  (to  the  deed),  "and 
insisted  that  the  said  James  Robert  Eastwood  was  not  the 

Jerson  so  named  and  described  in  the  said  will  of  the  said 
ames  Eastwood,  deceased,  nor  in  any  way  entitled  to  re- 
ceive the  l^acy."  Then  it  recites:  "Upon  the  death  of 
Charles  Eastwood,  James  Eastwood,  party  hereto  as  the 
eldest  son  and  heir-at-law  of  Charles  Eastwood,  became 
seised  of  and  entitled  "  to  the  property  in  the  will  mentioned, 
and  that  James  Eastwood  has  in  like  manner  disputed  the 
19  Eng.  Rep.  8 
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right  or  title  of  James  Robert  Eastwood  to  the  legacy  or 
sum  of  £3,000. 

My  Lords,  I  must  pause  there  for  the  purpose  of  saying 
that,  although  the  word  ''legitimacy"  or  "illegitimacy"  is 
not  mentioned,  yet  taking  these  recitals  in  connection  with 
that  which  we  now  know,  it  is  clear  that  they  mean,  and  it 
is  not  disputed  on  either  side  that  they  do  mean,  to  refer  to 
the  alleged  illegitimacy  of  James  Robert  Eastwood,  and 
that  they  found  the  assertion  that  he  was  not  entitled  to  the 
legacy  upon  his  alleged  illegitimacy.  I  may  also  refer  your 
Lordships,  in  passing,  to  that  which  was  not  disputed  at  the 
bar,  that,  however  that  assertion  came  to  be  made,  and 
whether  it  was  made  in  good  faith  or  bad  faith  (that  I  shall 
consider  afterwards),  it  was  an  assertion  of  that  which,  with 
regard  to  the  title  of  James  Robert  Eastwood  to  receive  the 
232]  legacy,  was  *utterlj^  and  entirely  irrelevant — Whether 
he  was  legitimate  or  illegitimate  he  was  equally  the  person 
designated — he  was  equally  the  person  entitled  to  receive 
the  legacy  of  £3,000. 

Then,  again,  this  deed  continues:  ''And  whereas  James 
Robert  Eastwood,  party  hereto,  having  become  embarrassed 
in  his  circumstances,  was  imprisoned  for  debt,  and  there- 
upon, on  or  about  the  13th  day  of  March  last,  petitioned  the 
Court  for  the  Relief  of  Insolvent  Debtors  to  be  discharged  as 
an  insolvent,  and  the  court  having  heard  the  petition  ac- 
cordingly discharged  James  Robert  Eastwood  as  such  insol- 
vent, and  appointed  Samuel  Scott  Eastwood,  party  hereto, 
the  sole  assignee  of  the  estates  and  effects  of  James  Robert 
Eastwood."  Then  it  recites  that,  "Whereas  Samuel  Scott 
Eastwood  and  James  Robert  Eastwood,  by  and  with  the 
consent  and  approbation  of  the  said  John  James  Bigger,  tes- 
tified by  their  oeing  parties  to  and  respectively  executing 
these  presents,  have  respectively  proposed  to  James  East- 
wood to  relinquish  and  give  up  all  claims  and  demands  on 
foot  or  upon  account  of  the  legacy  or  sum  of  £3,000  late 
currency,  and  all  interest  thereoi,  on  being  paid  the  sum  of 
£300  sterling  by  James  Eastwood,  and  James  Eastwood  be- 
ing desirous  of  putting  an  end  to  all  such  claims  and  de- 
mands, and  to  avoid  the  expense  and  trouble  of  litigating 
the  same,  should  any  attempt  be  made  on  the  part  of  James 
Robert  Eastwood  and  Samuel  Scott  Eastwood,  or  either  of 
them,  or  any  person  or  persons  claiming  by,  from,  through, 
or  under  them,  or  either  of  them,  to  establish  such  claims  or 
demands,  has  agreed  to  such  proposal."  Then  the  inden- 
ture witnesses  that  in  consideration  of  the  £300  James 
Robert  Eastwood  and  his  assignee  discharge  the  estates 
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from  the  payment  of  the  legacy,  and  they  accept  the  £300 
in  full  discharge  of  the  legacy  of  £3,000. 

My  Lords,  this  deed  does  describe  a  very  extraordinary 
transaction.  There  is  no  concealment,  on  the  face  of  the 
deed,  as  to  the  principle  upon  which  the  parties  were  acting. 
The  person  who  held  the  knd  subject  to  the  trust,  and  who 
for  this  purpose  must  be  taken  as  a  trustee  of  the  land  on 
the  trusts  mentioned  in  the  will,  is  set  before  us  here  as  mak- 
ing the  allegation  that  he  who  was  cestui  que  trust  with  re- 
gard to  this  legacy,  was  not  entitled  to  receive  the  legacv, 
and  that  he  was  not  entitled  upon  the  ground  wtiich, 
true  or  untrue,  was  perfectly  irrelevant  as  regards  his  title. 

*But  your  Lordships  have  on  the  other  hand,  not  [233 
merely  the  insolvent  nimjself,  who  was  not  an  illiterate  man, 
and,  although  he  is  stated  to  have  been  in  embarrassed  cir- 
cumstances, was  not  a  person  who  could  be  at  all  indifferent 
to  the  amount  of  this  legacy,  for  having  regard  to  his  debts, 
if  he  was  entitled  to  the  legacy,  he  would  have  had  a  very 
considerable  surplus, — but  you  have  also  two  persons  who 
were  his  largest  creditors,  and  to  whom  the  amount  of  his 
property  was  of  the  first  importance ;  and  you  have  those 
persons  in  this  condition — likely  to  be  well  advised  and  able 
to  form,  perhaps,  an  opinion  for  themselves.  You  have,  I 
say,  on  the  one  hand  the  trustee  disputing  the  title  of  the 
cestui  que  trust  upon  a  ground  which  is  iiTelevant,  and 
which  your  Lordships  would  almost  be  disposed  to  call  idle 
and  absurd ;  and  you  have,  on  the  other  hand,  not  merely 
the  insolvent  himself,  but  also  the  assignee  in  the  insolvency 
and  the  other  principal  creditor,  entertaining  that  ground, 
not  putting  it  aside  as  frivolous  and  absurd,  but  looking 
upon  it  with  gravity,  and  treating  it  as  a  ground  which 
might  well  become  the  subject  of  a  comprehensive  arrange- 
ment. And  accordingly  you  have  the  £300  accepted  by 
them  in  discharge  of  the  legacy  of  £3,000. 

My  Lords,  this  transaction  has  been  looked  upon  by  the 
Court  of  Appeal  in  Ireland  as  a  transaction  surrounded  by 
fraud  of  a  very  deep  and  grave  character.  I  do  not  find  in 
the  case  any  evidence  with  regard  to  fraud  bevond  that 
which  the  res  gesice^  as  regards  the  position  of  the  parties 
and  on  the  face  of  this  deed,  themselves  suggest ;  and  al- 
though it  is  possible  that  there  might  be  underlying  this 
deed  some  personal  fraud,  some  deep  design  to  impose  upon 
the  insolvent,  some  design  in  whicn  his  assignee  and  his 
principal  creditor,  for  some  collateral  sinister  reason,  were 
willing  to  participate ;  although,  I  say,  that  may  be  the  case, 
it  is  not  to  be  presumed  that  it  was  the  case  without  clear 
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and  cogent  evidence  npon  the  subject.  I  find  no  evidence 
beyond  that  which  the  deed  itself  presents,  and  therefore  I 
am  obliged  to  deal  with  the  deed  upon  the  face  of  it,  not  pre- 
suming that  as  to  which  I  have  no  evidence  to  snpport  the  pre- 
sumption, namely,  that  any  fraud  or  imposition  was  intended. 

Looking  at  the  deed  itself,  what  I  find  is  that  the  parties 
to  it,  on  both  sides,  are  placing  the  payment  of  this  £300  in 
234]  discharge  *of  the  legacy  of  £3,000  upon  a  ground 
which,  when  it  comes  to  be  looKed  at  judicially,  shows  that 
if  there  was  not  fraud  intended  and  perpetrated  by  the  one 
side  upon  the  other,  there  was,  at  all  events,  a  state  of  mind, 
upon  the  part  of  all  the  parties  to  this  transaction,  )vhich 
snowed  that  they  were  under  an  utter  and  entire  mistake, 
and  delusions,  as  to  what  was  and  what  was  not  material  as 
to  the  title  of  the  le^tee.  Looked  at  in  that  way,  and 
bearing  in  mind  that  it  is  a  dealing  between  a  trustee  and 
his  cestui  que  trusty  although  I  have  no  evidence  to  fix  any 
fraudulent  motive  or  design  upon  it,  I  find  it  to  be  a  dealing 
in  which  the  trustee,  without  any  reason  or  ground  which 
can  bear  a  moment^  s  examination,  is  putting  aside  and  re- 
pudiating and  denying  the  title  of  his  cestui  que  trusU  and 
IS,  upon  the  footing  of  that  repudiation,  making  to  him  a 
payment  of  £300,  in  discharge  of  that  which  ought  to  have 
Deen  a  payment  to  him  of  £3,000.  My  Lords,  that  of  course 
is  a  transaction  which,  unaffected  by  any  question  as  to 
length  of  time  or  acquiescence  or  change  of  circumstances, 
could  not  be  allowed  in  a  court  of  equity  to  stand  for  one 
moment.  Id  requires  no  evidence  of  fraud  to  overthrow  it ; 
it  is  a  transaction  which  in  itself  is  absolutely  null  and  void. 
It  is,  as  I  took  occasion  to  say  to  the  learned  counsel  during 
the  course  of  the  argument,  as  invalid,  as  much  a  nudum, 
pactum^  as  if  a  person  without  any  instrument  to  support 
It  chose  to  set  up  a  payment  of  £300  in  discharge  of  a  aebt 
of  £3,000.  The  instrument,  with  all  that  is  related  in  it,  is 
an  instrument  which  cannot 'for  a  moment  stand  in  the  way 
of  a- suit,  if  brought  in  proper  time,  and  brought  under 
proper  circumstances,  to  recover  the  legacy  in  respect  of 
which  this  payment  has  been  made. 

What  took  place  afterwards  was  this :  The  deed  was  ex- 
ecuted in  the  year  1833.  James  Robert  Eastwood,  the  in- 
solvent, died,  It  seems^  in  1836.  When  he  died  he  was  still 
an  insolvent.  He  left  a  daughter,  Maria  Louisa  Eastwood, 
his  only  child  and  his  sole  next  of  kin,  and,  of  course,  sub- 
ject to  any  claim  under  the  insolvencj^,  she  would  have  been 
entitled  to  administer  to  his  personal  estate.  At  the  time 
that  he  died  she  was  under  age ;  she  came  of  age  in  the 
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year  1849.  We  are  told  nothing  as  to  what  her  history  was 
during  her  minority,  how  she  was  supported,  or  who  were 
acting  for  her.  After  she  came  of  age  in  1849  we  have  no 
information  *a8  to  where  she  lived,  what  her  knowl-  [235 
edge  was  as  to  the  circumstances  of  her  father,  whether  she 
was  aware  or  not  aware  of  the  history  with  regard  to  'this 
legacy  of  £3,000.  The  plaintiff  in  the  Court  of  Chancery  in 
Ireland  has  not,  either  in  his  pleadings  or  in  his  evidence, 
undertaken  to  give  any  information  whatever  to  the  court 
upon  that  subject. 

However,  the  plaintiff  states  that  in  the  year  1863  this 
daughter,  Maria  Eastwood,  made  an  assignment  to  the  pres- 
ent plaintiff  of  her  interest,  as  her  father's  daughter  and 
next  of  kin,  in  the  legacy  in  question,  but  the  assignment 
is  not  produced,  and  we  have  nothing  but  the  notice  of  it  in 
the  bill.  However,  in  the  year  1866,  this  took  place,  which 
is  in  evidence  before  ns.  An  application  was  made  to  the 
Insolvent  Debtors  Court  in  Ireland  by  the  present  plaintiff ; 
the  insolvency  was  unclosed,  and  the  person  who  had  been 
the  assignee  originally,  Samuel  Scott  Eastwood,  continuc^d 
to  be  assignee ;  the  application  was  either  to  change,  the 
assignee,  or  to  remove  nim  and  to  appoint  in  his  place  the 

f  resent  plaintiff.  That  motion  was  made,  and  succeeded, 
t  does  not  appear  that  any  proceeding  was  taken  before  the 
court  with  reference  to  the  arrangement  which  had  been 
made  by  the  assignee  in  1833  as  to  the  legacy.  No  com- 
plaint was  made  before  the  court  as  to  that  arrangement, 
and  the  present  plaintiff  was  appointed  the  new  assignee, 
with  an  undertaking  that  no  actions  or  proceedings  were  to 
be  taken  against  the  outgoing  assignee  in  respect  of  his  acts 
or  omissions,  except  by  leave  of  the  court.  That,  my  Lords, 
was  in  the  year  1865.  The  next  step  was  that  in  1872  the 
same  person,  the  plaintiff,  who  had  thus  been  appointed  offi- 
cial assignee,  obtained  letters  of  administration  to  the  estate 
of  James  Robert  Eastwood,  who  had  died  in  or  about  the 
year  1835,  and  then  the  present  bill  was  tiled  in  1872. 

My  Lords,  the  first  question  which  here  arises  is,  What 
is  the  right  by  such  a  bill — ^the  plaintiff  suing  as  assignee  in 
insolvency  and  as  representative  of  James  Robert  Eastwood 
— what  is  his  right  as  to  this  legacy  both  with  regard  to 
principal  and  interest  ? 

It  was  contended,  in  the  first  place,  that,  as  regards  the 
principal,  he  was  barred  by  length  of  time,  by  the  positive 
provision  of  the  Statute  of  Limitations.  My  Lords,  the 
answer  to  that  I  have  already  given  by  anticipation.  In  my 
opinion,  the  legacy  is  given  *in  a  manner  which  ere-    [236 
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ates  an  express  trust  on  the  land  for  the  payment  of  that 
legacy,  and  therefore  the  limit  of  twenty  years  laid  down 
by  the  statute  is  not,  in  my  opinion,  as  regards  the  recovery 
oi  the  principal  of  the  legacy  charged  upon  the  land,  any 
bar,  or  any  impediment. 

But  then  it  was  said,  in  the  next  place,  that  even  if  the 
limitation  of  twenty  years  provided  by  the  statute  did  not 
apply,  there  was  that  acquiescence  in  this  case  which,  within 
the  authority  of  the  cases  cited,  ought  to  be  held  a  bar,  in- 
dependently of  the  statute.  My  Lords,  I  need  not  go  at 
length  through  the  cases  which  were  cited ;  when  they  come 
to  be  examined  they  will  be  found  not  to  apply  to  the  pres- 
ent case.  They  were  cases  of  this  kind — cases  where  a 
trustee  has  entered  into  dealings  with  his  cestui  que  trust — 
dealings  which  may  be  legitimate,  but  which,  on  the  other 
hand,  are  open  to  examination  when  they  are  complained 
of.  A  trustee,  for  example,  buys  from  his  cestui  que  trust 
the  trust  property;  there  is  no  rule  of  law  which  says  that 
a  trustee  shall  not  buy  trust  property  from  a  cestui  que  trusty 
but  it  is  a  well  known  doctrine  of  equity  that  if  a  transac- 
tion of  that  kind  is  challenged  in  proper  time,  a  court  of 
equity  will  examine  into  it,  will  ascertain  the  value  that  was 
paid  by  the  trustee,  and  will  throw  upon  the  trustee  the 
onus  of  proving  that  he  gave  full  value,  and  that  all  infor- 
mation was  laid  before  the  cestui  que  trust  when  it  was  sold. 
And  the  Court  of  Equity  has  held  that,  altogether  inde- 
pendently of  the  Statute  of  Limitations,  an  acquiescence  for 
a  period  short  of  twenty  years  in  a  concluded  transaction 
of  that  kind,  a  transaction  which  is  not  void  but  at  most  only 
voidable,  and  may  be  a  reasonable  and  proper  transaction, 
will  disentitle  the  plaintiff  to  that  relief  in  a  court  of  equity 
which  he  might  have  had  if  he  had  come  when  the  transac- 
tion was  recent. 

But,  my  Lords,  that  is  an  example  of  a'doctrine  which  has 
no  application  to  the  present  case.  This  is  not  a  transaction 
which  is  voidable,  which  could  be  held  to  be  legitimate  or 
proper ;  it  is  a  transaction  which  is  absolutelv  unmeaning 
and  void ;  it  is  not  a  transaction  w^hich  may  have  two  as- 
pects, it  is  a  transaction  which  has  only  one  aspect.  Has 
there  been  anything  done  by  the  present  plaintiff  or  by  his 
predecessor,  the  assignee  in  insolvency,  by  which  he  has  in 
237]  any  way  acquiesced  in  the  state  of  things  which  *was 
created  by  the  deed  of  1833  ?  There  has  simply  been  a  fail- 
ure to  assert  his  rights  in  law;  but  if  that  failure  has  not 
continued  for  that  length  of  time  which  creates  a  bar  under 
the  statute,  I  cannot  discover  in  this  case  any  act  whatever 
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done  by  him  on  his  side,  nor  anjrthing  done  by  him  which 
has  led  others  to  alter  their  position,  or  to  take  part  in  acts 
on  their  side,  which  can  disentitle  him  to  relief  upon  the 
ground  that,  during  a  period  shorter  than  the  statutory  pe- 
riod, he  has  acted  in  a  way  which  should  disentitle  him  to 
the  assistance  of  a  court  of  equity. 

Therefore,  my  Lords,  it  appears  to  me  that  as  regards  the 
claim  for  raising  the  corpus  of  the  legacy,  the  land  out  of 
which  it  is  to  be  raised  being  still  held  in  the  hands  of  those 
who  hold  it  subject  to  its  fiduciary  character,  there  is  noth- 
ing whatever,  either  in  the  bar  created  by  the  statute  or  in 
any  bar  created  by  acquiescence,  which  should  prevent  the 
plaintiff  from  having  the  relief  which  he  asks. 

Now,  my  Lords,  1  wish  to  say  a  word  before  I  turn  to 
the  question  of  interest,  upon  another  matter  which  relates 
to  the  corpus  of  the  land  out  of  which  the  legacy  is  to  be 
raised.  It  was  suggested,  in  the  course  of  the  very  able 
argument  for  the  appellants,  that  according  to  the  proper 
construction  of  this  will,  the  charge  of  the  legacy,  or  the 
trust  for  the  payment  of  the  legacy,  affected,  not  the  whole 
of  the  estates  of  the  testator,  both  m  the  county  of  Armagh 
and  in  the  county  of  Louth,  but  only  his  estates  in  the 
county  of  Armagh. 

My  Lords,  I  wish  to  say  for  my  own  part,  that  if  that 
question  had  been  properly  raised,  it  appears  to  me  it  would 
have  been  a  question  of  some  difficulty  and  well  worthy  of 
careful  consideration;  but  I  do  not  understand  that  it  was 
raised  in  any  way  in  the  court  below.  The  distinction  be- 
tween the  different  estates  is  not  taken  in  the  pleadings  on 
the  part  of  the  present  appellants.  Perhaps  it  was  not 
necessary  that  it  should  be  taken  in  the  Rolls  Court,  be- 
cause the  decision  of  the  Rolls  Court  was  that  of  a  complete 
dismissal  of  the  bill ;  but  in  the  Court  of  Appeal  I  do  not 
understand  that  any  specific  argument  was  directed  to  the 
difference  between  the  charge  upon  the  one  estate  and  the 
charge  upon  the  other.  And,  my  Lords,  if  any  such  differ- 
ence were  allowed  to  be  made,  I  wish  to  point  out  to  your 
Lordships  that  not  only  *would  it  affect  the  interests  r238 
of  those  who  are  before  the  House,  who  can  maintain  and  de- 
fend those  interests  as  they  think  right,  but  it  would  affect 
the  interests  of  other  legatees  not  now  before  the  House, 
and  whose  interests  are  charged  or  given  in  the  same  words 
as  this  legacy  of  £3,000.  Therefore,  my  Lords,  finding  that 
this  difference  between  the  two  estates  was  not  insisted  upon 
in  the  pleadings,  and  was  not  made  a  subject  of  argument 
in  the  court  below,  I  should  humbly  submit  to  your  Lord- 
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ships  that  it  would  not  be  according  to  the  practice  of  this 
Hoase  to  allow  it  to  be  made  a  matter  of  appeal  or  a  matter 
for  an  alteration  of  the  decree  now;  and  1  also  think  that, 
after  what  we  have  heard  at  the  bar,  there  is  a  strong  prob- 
ability, at  all  events,  that  from  the  value  of  the  estate  in  the 
county  of  Armagh  it  may  be  found  that  the  point  itself  is 
one  01  no  very  serious  consequence.  But  whether  it  is  or 
not,  I  submit  to  your  Lordships  that  without  passing  any 
decision  upon  that  point  you  will  not  alter  in  this  respect 
the  decree  of  the  court  below  which  has  declared  the  legacy 
to  be  a  charge,  not  merely  upon  the  Armagh  estate,  but 
upon  all  the  estates  devised  in  the  will. 

Here,  my  Lords,  I  come  to  the  question  which  has  ap- 
peared to  me  to  be  one  of  verjr  considerable  diflSculty,  the 
question  of  the  amount  of  relief  to  be  given  in  respect  of 
tne  interest  upon  this  legacy.  The  interest  claimed  is  for 
fifty-three  years,  since  the  year  1824,  and  it  is  of  course 
obvious  that  the  interest  is  a  much  more  important  question 
than  the  corpus  of  the  legacy  itself.  My  Lords,  I  took  the 
liberty  to  observe  in  the  course  of  the  argument  that  the  bill 
was  framed  somewhat  singularly  in  this  respect,  that  it  does 
not  bring  before  the  coujt,  at  least  by  name  or  by  descrip- 
tion, the  personal  representative  of  James  Eastwood,  who  for 
so  long  a  time  enjoyed  and  held  the  property.  It  does  not 
ask  for  any  account  of  the  rents  received  by  James  .East- 
wood or  by  those  who  have  succeeded  him,  but  it  asks  that 
it  may  be  declared  that  upon  the  land  as  it  now  stands,  upon 
the  corpus  which  remains,  the  legacy  of  £3,000  may  be  de- 
clared to  be  a  good  charge,  and  may  be  raised  out  of  the 
land,  that  is  to  say,  this  legacy  which  according  to  the  case 
made  ought  to  have  been  paid  in  the  year  1824,  and  if  not 
then  paid  ought  to  have  had  the  interest  of  it  provided  from 
239]  y^ar  to  year  out  of  the  rents,  is  now  to  *be  raised 
according  to  the  case  of  the  plaintiffs,  out  of  the  land  as  it 
stands,  not  merely  the  corpus  of  it,  £3,000,  but  the  interest 
of  it  for  fifty-three  years,  although  during  the  whole  of  that 
time  the  rents  which  might  have  kept  down  the  interest, 
have  been  spent  from  year  to  year  as  they  accrued  due,  and 
the  person  by  whom  they  were  spent  is  not  before  the  court, 
or  sought  to  be  made  answerable  fof*  the  money  which  has 
thus  been  received. 

Now,  my  Lords,  as  regards  any  express  statutory  bar, 
your  Lordships  have  heard  the  able  argument  as  to  whether 
the  forty-second  section  of  the  statute  (3  &  4  Willam  4, 
c.  27),  applies  or  does  not  apply  to  interest  in  a  case  of  this 
kind.     The  words  of  that  section  are  very  clear  and  very 
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emphatic,  and  there  have  been  several  decisions  of  the 
courts  in  this  country  and,  I  think,  some  decisions  of  the 
courts  in  Ireland,  which  seem  to  have  held  that  where  there 
is  an  express  trust,  in  some  cases  at  all  events,  the  words  of 
the  42d  section,  however  precise  and  emphatic  they  may 
appear,  will  not  prevent  the  arrears  of  interest  being  recov- 
ered beyond  the  six  years  mentioned  in  that  section.  My 
Lords,  1  do  not  propose  to  ask  your  Lordships  to  throw  any 
doubt  whatever  upon  those  decisions.  It  appears  to  me 
that  it  will  not  be  necessary  for  your  Lordships  ppon  this 
occasion  to  consider  them,  and  I  therefore  think  It  better  in 
the  observations  that  I  have  to  make,  to  assume,  although 
it  is  unnecessary  and  would  therefore  be  improper  to  decide 
it,  that  those  decisions  have  all  been  well  founded. 

But,  my  Lords,  assuming  that  there  would  not  be  found  in 
the  present  case  any  statutory  bar  arising  from  the  words  of 
the  42d  section,  there  still  remains  the  question  of  the  doc- 
trine of  the  Court  of  Equity  as  to  laches,  a  doctrine  which  ap- 
plies with  particular  force  to  the  case  of  an  account  for  arrears 
of  rent  or  interest,  and  a  doctrine  which  in  all  cases  is  saved 
entire  by  an  earlier  section  of  the  Statute  of  Limitations.  I 
said  some  time  ago  that  your  Lordships  find  nothing  in  the 
pleadings  in  this  case,  or  in  the  evidence,  which  gives  any 
account  whatever  of  the  great  lapse  of  time,  first  from  the 
year  1833  to  1837 ;  then  from  1837  up  to  1849 ;  then  from 
1849  up  to  1866,  and  then,  with  one  exception  which  I  am 
going  to  mention,  from  1865  up  to  1872.  The  whole  of  that 
period  is  a  blank  as  regards  any  explanation  why  it  was 
that  the  plain  tiflE  or  his  predecessor,  the  previous  assignee  in 
*insolvency,  or  why  the  next  of  kin  of  James  Robert  [240 
Eastwood,  his  daughter,  or  those  who  acted  for  her  during 
her  infancy,  did  not  take  any  steps  for  the  purpose  of  recover- 
ing this  legacy  and  having  the  legacy  raised  with  arrears  of 
interest.  It  might  be  that  they  were  in  ignorance  of  their 
rights,  or  that  they  were  under  circumstances  which  in  some 
way  prevented  them  from  exerting  themselves  as  they  other- 
wise would  have  done  ;  but  your  Lordships  have  no  state- 
ment upon  that  point,  and  have  no  evidence  upon  it  before 
you,  and,  indeed,  so  far  as  regards  the  assignees  in  insol- 
vency, I  have  the  greatest  difficulty  in  persuading  myself 
that  there  was,  on  their  part,  a  possibility  of  any  ignorance 
of  anything  that  was  material  for  them  to  know,  if  they  had 
been  inclined  to  use  the  means  of  information  which  were 
within  their  power. 

My  Lords,  that  being  the  case,  it  appears  to  me  that  it 
would  be  neglecting  the  most  elementary  doctrines  of  the 
19  Eng.  Rep.  9 
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Court  of  Equity,  if  your  Lordships,  without  any  evidence 
to  account  for  tnat  enormous  delay  to  which  I  have  referred, 
without  any  explanation  of  the  reason  why  proceedings 
were  not  earlier  taken,  with  the  knowledge  that  this  has 
been  an  estate  yielding  rents  which  have  been  consumed 
from  year  to  year  in  the  natural  mode  of  dealing  with  any 
such  estate — if  you  were,  after  that  great  lapse  of  time,  to 
travel  back  for  fifty-three  years,  and  throw  now  upon  the. 
corpus  of  the  estate  a  burden  which  ought  to  have  been 
borne  yearly  by  the  rents  of  the  estate  as  they  came  in. 

My  Lords,  I  said  there  was  one  exception  as  to  the  ab- 
sence of  any  evidence  how  this  long  intervening  period  had 
been  occupied  ;  that  exception  is  with  reference  to  the  years 
from  1865  to  1872.  It  appears  that  during  that  period  the 
next  of  kin,  the  daughter  of  James  Robert  Eastwood,  con- 
ceiving that  she  had  a  right  to  impeach  the  will  which  had 
been  made  by  the  testator  who  is  represented  by  the  appel- 
lants at  your  Lordships'  bar,  was  taking  proceedings  to  im- 
})each  that  will  and  to  claim  the  property  upon  which  this 
egacy  is  charged  as  the  heir-at-law ;  and  she  in  turn  was  met 
by  an  allegation  that  there  was  a  flaw  in  her  own  pedigree 
by  reason  of  the  illegitimacy  of  her  father,  to  which  I  have 
referred.  She  was  therefore  litigating  first  the  question  of 
legitimacy,  and  then  the  question  of  the  validity  of  the  will. 
It  appears  to  me  that  that  is  no  answer  whatever,  especially 
241]  when  it  does  not  appear  to  *have  been  accompanied 
with  any  notice^  or  any  reservation  of  her  other  rights — it  is 
no  answer  whatever  to  those  who  have  this  estate,  and  upon 
whom  this  legacy  is  now  sought  to  be  charged,  that  during 
that  number  of  years  this  lady,  the  next  of  kin,  was  taking 
her  chance  of  acquiring  a  larger  estate  under  a  different  title. 

Therefore,  my  Lords,  I  think  that  in  this  case  a  limitation 
ought  to  be  placed  to  the  amount  of  interest  which  ought  to 
be  recovered.  The  Court  of  Chancery  has  upon  matters  of 
this  kind  always  exercised  a  verv  wise  discretion.  The 
course  which  has  been  taken  by  the  court  in  many  cases 
is  referred  to  in  a  case  which  was  mentioned  in  the  course 
of  the  argument,  the  case  of  Hicks  v.  Sallitt  ('),  in  the  Court 
of  Appeal  in  Chancery  some  years  ago.  Sometimes  the 
Court  of  Chancery  has  limited,  the  extent  of  relief,  more 
especially  in  cases  of  charities,  to  the  time  of  the  filing  of 
the  bill.  It  appears  to  me  that  your  Lordships  would  act 
upon  an  intelligible  and  wholesome  principle  m  this  case  if 
you  limited  the  amount  of  interest  upon  this  legacy  to  that 
period  of  six  years,  which  is  the  ordinary  period  of  liinita* 

(>)  8  De  G.  M.  <b  G.,  782. 


VoL  IT.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  67 

H.L.(L)  Thomson  v.  Eastwood.  1877 

tion  laid  down  by  the  statute,  not  doing  so  by  way  of  sub- 
mitting to  a  bar  created  by  the  statute,  but  in  the  discretion 
of  the  court  itself  as  the  length  of  time  over  which  the  claim 
of  the  plaintiff  should  be  allowed  to  range,  and  preventing 
that  claim  going  back  so  far  as  would  create  actual  injus- 
tice towards  those  against  whom  it  would  be  enforced.  The 
result  of  that  would  be,  that  giving  the  plaintiff  six  years' 
interest  prior  to  the  year  1872,  that  would  bring  it  back  to 
the  year  1866,  a  period  at  which  he  certainly  ought,  if  he 
intended  to  file  a  bill  at  all,  to  have  instituted  his  suit. 

My  Lords,  I  believe  there  is  only  one  other  matter  to 
which  I  have  to  refer.  It  was  very  much  pressed  in  argu- 
ment upon  your  Lordships,  that  whatever  might  be  the 
title  of  the  plaintiff  to  relief  upon  the  facts  I  have  referred 
to,  he  had  lost  that  right  to  relief  by  reason  of  the  way  in 
which  he  had  shaped  his  bill.  There  is  no  doubt  that  there 
are  expressions  in  the  bill  which  charge  against  the  defen- 
dants, and  those  who  preceded  them,  a  case  of  positive 
coercion,  a  scheme  concocted  and  devised  with  regard  to  the 
appointment  of  an  assignee  in  insolvency,  and  with  regard 
to  *the  execution  of  the  indenture,  a  scheme  based  [242 
upon  wilful,  deliberate,  and  systematic  fraud  ;  and  there  is 
no  doubt  that,  upon  that  ground,  the  bill  claims  a  right  to 
relief. 

But,  my  Lords,  I  must  remind  your  Lordships  of  what 
the  bill  also  contains.  The  bill  sets  out  the  will  under 
which  this  legacy  was  given,  it  asserts  that  that  legacy  has 
not  been  paid,  and  it  asks  that  it  may  be  declared  that  the 
legacy  is  well  charged  upon  the  estate  as  a  good  charge,  and 
that  it  may  be  raised  with  interest.  My  Lords,  I  appre- 
hend that  that  alone  is  a  complete  case  for  the  interference 
of  a  court  of  equity.  The  introduction  of  the  other  elements 
into  the  bill  is  for  a  different  purpose ;  they  are  introduced 
by  way  of  suggesting  the  answer  which  might  be  made  by 
the  defendants,  and  of  meeting,  by  anticipation,  that  answer. 
The  bill  in  substance  says,  True  it  is,  although  this  is  the 
right  of  the  plaintiff,  and  although  the  legacv  has  not  been 
raised,  still  1  shall  be  met  by  the  allegation  that  in  the  year 
1833  a  particular  indenture  was  executed  for  releasing  the 
legacy — then  the  plaintiff  sets  out  that  indenture,  and  then 
he  endeavors  to  get  rid  of  that  indenture  among  other  rea- 
sons— ^and  as  the  principal  reason — upon  the  ground  that  it 
is  based  upon  and  is  the  fruit  of  a  fraudulent  scheme. 

My  Lords,  I  have  said  that  I  find  no  evidence  of  any  pur- 
posed or  wilful  coercion,  nor  of  any  fraudulent  scheme  in 
9  the  ordinary  sense  and  acceptation  of  the  term,  and  I  regret 
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that,  there  being  no  evidence  upon  the  point,  charges  of 
personal  fraud  have  been  so  largely  sustained  in  the  judg- 
ment of  the  court  below,  that  is  to  say,  in  the  observations 
of  the  Lord  Justice,  charges  of  personal  fraud  which  must 
always  press  with  great  severity  and  harshness  upon  those 
who  are  the  successors  of  the  persons  against  whom  those 
charges  were  made.  I  regret  that  charges  of  that  kind  are 
made  when  there  is  no  evidence  to  support  them,  and  I  think 
the  court  should  always  be  careful  as  to  making,  especially 
concerning  those  who  are  in  their  graves,  charges  which  are 
not  clearly  and  distinctly  sustained  by  the  evidence. 

But,  my  Lords,  having  said  that,  and  conceiving  that  the 
appellants  are  entitled  to  have  that  stated,  and  clearly  stated 
in  their  favor,  I  cannot  for  a  moment  accept  the  proposition 
that  the  respondent  has  lost  or  forfeited  his  title  to  relief  by 
243]  having  introduced  *those  charges  into  the  bill.  For 
having  introduced  those  charges  he  ought  to  suffer  in  the 
shape  of  costs,  but  he  ought  not  to  suffer  by  having  his  bill 
dismissed.  He  has  stated,  I  repeat,  an  ordinary  case  upon 
the  face  of  this  bill  for  the  interference  of  a  court  of  equitj — 
he  has  anticipated  the  case  which  would  be  made  against 
him — he  might  have  been  content  to  anticipate  that  case  by 
stating  upon  the  face  of  the  bill  the  nature  of  the  defence 
which  he  expected  to  be  set  up,  namely,  the  release,  and 
there  to  have  left  his  case.  He  has  gone  farther,  and  he 
has  made  those  charges  of  fraud,  which,  I  say,  using  the 
word  "fraud"  as  meaning  personal,  as  distinguished  from 
legal  fraud,  have  not  been  sustained. 

My  Lords,  it  was  said  that  according  to  some  cases  which 
have  been  decided,  the  bill  ought  under  these  circumstances 
to  be  dismissed.  In  my  opinion  no  such  decision  has  ever 
been  arrived  at.  I  need  not  go  over  those  cases  which  have 
been  so  often  cited,  but  what  I  understand  to  be  the  law  is 
this — where  there  is  upon  the  face  of  the  bill  that  which 
will  give  a  right  to  relief  in  the  Court  of  Equity,  that  right 
to  relief  is  not  destroyed  by  the  circumstance  that  there  are 
also  in  the  bill  allegations  of  personal  fmud  which  might 
.give  a  farther  or  a  different  right  to  relief  if  they  were 

{)roved.  The  course  which  has  been  taken,  especially  of 
ate  years,  as  to  such  charges,  has  been  to  dismiss  so  much 
of  the  bill  as  is  founded  upon  those  charges  of  personal 
fraud,  and  to  dismiss  it  with  costs. 

My  Lords,  I  therefore  submit  to  your  Lordships  that  the 
course  which  it  would  be  right  if  your  Lordships  agree  with 
what  I  have  said,  to  take,  in  the  present  instance,  would  be 
this,  to  affirm  the  decree  of  the  Court  of  Appeal  with  some  • 
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variations — to  affirm  it  in  so  far  as  it  directs  the  legacy  of 
£3,000  to  be  raised — but  to  declare  that,  in  taking  the  ac- 
count of  principal  and  interest,  the  account  of  interest  should 
not  be  carried  farther  back  than  for  a  period  of  six  years 
preceding  the  filing  of  the  bill,  upon  the  ground  that  under 
the  circumstances  of  this  case  the  court  does  not  think  it  fit 
that  the  account  of  interest  should  be  carried  farther  back. 
And  then  niy  Lords,  I  should  submit  to  your  Lordships 
that  it  would  be  right  to  declare  that  the  deed  of  1833  is, 
under  the  circumstances,  null  and  void  as  against  the  plain- 
tiff, and  *that  it  ought  to  be  delivered  up  to  be  can-  [244 
celled.  But  I  should  submit  to  your  Lordships  that  it  is 
better  to  omit  from  the  decree  the  word  ''fraudulent," 
because,  although  in  one  sense  every  person  in  the  position 
of  a  trustee  who  adopts  conduct  witn  regard  to  his  cestui 
que  trust  which  is  unjustifiable  and  unsupported,  and  who 
uses  his  position  as  a  trustee  and  the  advantage  it  gives  him, 
to  withhold  money  from  his  beneficiary  upon  unjustifiable 
grounds,  commits  what,  in  the  eye  of  a  court  of  equity,  is  a 
fraud,  still  the  term  "fraudulent"  in  the  decree  raises  the 
presumption  of  some  moral  fraud,  some  fraud  of  that  kind 
which  is  specifically  alleged  in  the  bill ;  and  inasmuch  as 
the  deed  is  in  my  judgment  null  and  void,  it  appears  to  be 
sufficient  that  tliat  should  be  declared  upon  the  face  of  the 
decree.  And  then,  my  Lords,  I  think  the  decree  should 
be  altered  by  declaring  that  so  much  of  the  bill  as  seeks 
relief  upon  the  allegations  of  personal  fraud  and  coercion 
ought  to  be  dismissed,  and  dismissed  with  costs.  With 
these  variations  the  rest  of  the  decree  would  be  affirmed, 
and  ther^  would  of  course  be  no  costs  of  the  appeal. 

Lord  Hatherley  :  My  Lords,  after  hearing  the  very  able 
arguments  in  this  somewhat  complicated  case,  I  have  come 
to  the  same  conclusions  as  those  which  have  been  pointed  out 
by  my  noble  and  learned  friend  on  the  woolsack.  I  shall 
not,  therefore,  detain  your  Lordships  very  long  by  any  ob- 
servations which  I  may  think  it  necessary  to  make  upon  the 
case.  At  the  same  time,  there  are  some  features  so  peculiar 
in  this  particular  case,  that  depending,  as  it  wholly  does, 
upon  those  peculiar  circumstances,  and  being  determined 
according  to  the  view  which  my  noble  and  learned  friend  has 
taken  of  it,  by  the  consequences  arising  from  those  very  pe- 
culiar circumstances,  rather  than  by  any  very  simple  general 
principle,  I  think  it  desirable  that  a  few  words  should  be  said 
by  me  upon  what  those  circumstances  are :  [His  Lordship 
stated  the  dates  of  the  will,  the  death  of  the  testator,  and 
the  filing  of  the  bill] 
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The  bill  evidently  was  framed  on  the  supposition  that  the 
plaintiff  would  be  exposed  to  considerable  difficulty  in  mak- 
ing out  such  a  case ;  and,  therefore,  it  was  thought  necessary 
by  those  who  framed  it,  no  doubt  from  instructions  which- 
245]  they  had  ^received,  to  introduce  into  the  bill  acts 
and  circumstances  by  which  fraud  would  be  charged  against 
those  who  were  concerned  in  the  non-payment  of  the  legacy,  . 
and  fraud  of  such  a  character  as  to  give  a  full  and  complete 
answer  to  the  alleged  delay  in  enforcing  the  rights  of  those 
who  now  come  at  so  late  a  period  to  enforce  them. 

The  charges  were  of  a  very  strong  character  indeed.  I 
need  not  go  through  them  in  detail ;  some  have  been  com- 
pletely disproved  or  failed  of  being  in  any  way  established 
m  proof.     These  charges  are:     [His  Lordship  stated  them.] 

Now  it  is  sufficient  to  say  that  nearlv  the  whole,  I  think 
I  should  not  err  if  I  said  the  whole,  of  tnose  statements  were 
displaced  either  by  the  circumstance  that  no  evidence  was 
given  to  establish  them,  or  by  their  being  met  with  proof  to 
the  contrary. 

My  Lords,  I  cannot  help  thinking  it  a  most  unfortunate 
circumstance  that  the  learned  Lord  Justice  who  decided  this 
case  in  the  court  below,  sitting  with  the  Lord  Chancellor, 
should  have  had  information  dehors  the  suit,  which  your 
Lordships  have  not,  and  cannot  have,  which  the  Lord  Chan- 
cellor pretermitted  as  being  beyond  his  cognizance,  he  not 
having  any  knowledge  of  the  facts  upon  some  of  which  the 
Lord  Justice  dilates,  and  the  knowledge  of  which  on  the 

f)art  of  the  Lord  Justice  appears  in  a  great  measure  to  have* 
ed  him  to  form  the  very  unfavorable  view  which  he  did 
form,  in  reference  to  what  he  considered  the  fraudulent  con- 
duct of  those  whose  duty  it  was  to  pay  the  legacy,  and  who 
left  it  unpaid.  I  do  not  read  the  passages. 
•  As  regards  the  non-payment  of  the  Jegacy,  the  first  point 
raised  by  the  plaintiffs  was  this:  Feeling  the  necessity  for 
escaping  from  the  effect  of  the  Statute  of  Limitations  Iheir 
first  effort,  in  which,  I  think,  they  have  succeeded,  was  to 
establish  upon  the  face  of  the  will  that  the  legacy  in  ques- 
tion is  not  a  legacy  affected  by  the  statute,  inasmuch  as  it 
falls  within  the  exception  of  devises  or  gifts  of  land  upon 
express  trust,  or  the  case  of  lands  subjected  to  express 
trust.  There  I  think  they  have  established  their  proposi- 
tion, because  the  mode  in  which  this  legacy  is  given  is  as 
follows:    [His  Lordship  read  the  words  of  tlie  will.] 

Upon  the  whole  of  that  will  it  appears  to  me  impossible 
to  doubt  that  a  distinct  and  express  trust  is  created  for  the 
246]     payment  *of  this  legacy.     Charles  is,   in  the  first 
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place,  made  a  trustee  for  the  legacy,  that  is  to  say,  the  per- 
son who  is  to  see  to  the  raising  of  it,  the  person  who  is  to 
take  all  the  necessary  steps  for  the  raising  of  it ;  and  then 
he  has  the  estates  in  Armagh  given  to  him  expressly  f6r  the 
pui-pose  of  enabling  him  to  pay  the  legacy;  so  that  it  does 
not  rest  upon  the  gift  being  merely  for  the  purpose  of  en- 
abling him  to  pay,  but  when  he  is  so  enabled  to  pay,  we 
find  this  same  person  appointed  trustee  for  all  the  legacies, 
including  this  legacy  of  £3,000,  is  the  person  whose  duty  it 
is  so  to  raise  them.  He  holds  the  estate  on  the  express 
trust  imposed  on  him  by  the  words  at  the  beginning  of  the 
will,  namely,  as  being  the  trustee  for  the  legacies ;  he  can 
hold  the  land  only  upon  that  express  trust  of  raising  the 
legacies,  including  the  legacy  of  £3,000,  given  by  the  will. 

My  Lords,  there  was  a  question  which  was  touched  upon 
very  lightly;  it  does  not  seem  to  have  been  argued,  or  at  all 
events  not  argued  m  extensp^  in  the  court  below,  namely, 
as  to  whether  the  estates  in  the  county  of  Louth  are  included 
in  this  charge.  Following  the  example,  in  this  respect,  of 
the  noble  and  learned  Lord  on  the  woolsack,  I  forbear  to  say 
more  than  this,  that  considering  that  the  decree  has  been  so 
framed,  and  considering  that  there  are  other  legacies  besides 
this  of  £3,000  charged  upon  those  estates,  as  to  the  position 
of  which  legacies  we  know  nothing,  I  should  think  it  wrong 
to  take  upon  myself,  and  I  cannot  advise  your  Lordships  to 
take  upon  yourselves  to  deal  with  that  question  so  as  in  any 
way  to  disturb  the  decision  already  come  to  about  it  in  each 
of  the  courts  below,  and  to  do  so  in  the  absence  of  persons 
who  may  be  interested  in  these  legacies,  and  who  may  have 
a  good  deal  to  say  on  the  subject.  I  think,  my  Lords,  it  is 
quite  sufficient  to  say  that,  at  least,  it  is  a  point  which  is 
open  to  contention  on  their  part,  and  with  which,  in  their 
absence,  I  do  not  think  we  ought  to  deal. 

As  to  the  deed  of  1833,  it  can  have  no  possible  effect  on 
behalf  of  those  who  represent  the  estate  now  sought  to  be 
charged.  It  is  a  deed  which  recites  distinctly  enough  that 
payment  of  the  legacy  w^as  refused  on  the  ground  that  James 
Kobert  was  not  the  person  properly  designated  as  the  in- 
tended legatee  of  the  £3,000.  The  transaction  is  undoubt- 
edly one  of  an  extremely  singular  nature. 

*My  Lords,  when  the  deed  comes  to  be  looked  at,  [247 
and  the  rights  of  all  the  parties  to  that  deed  considered,  it  is 
impossible  that  such  a  deed  can  stand.  There  is  not,  to 
any  legal  mind,  any  shadow  of  a  pretence  for  maintaining 
such  a  ground  of  exception  as  appears  to  have  been  taken 
to  the  right  of  James  Robert  Eastwood.    We  now  know  a 
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little  about  this  matter;  we  know  that  the  raain  ground  of 
contest  was  with  regard  to  the  legitimacy  of  James  Robert 
Eastwood.  Nobody  could  say  that  that  deed  could  be  al- 
lowed to  stand,  or  that  it  could  operate  in  any  other  way 
than  as  a  receipt  for  the  payment  of  £300,  treating  that 
sum  of  £300  as  actually  received  in  payment  of  £3,000! 
That  in  itself  would  be  enough  to  make  the  deed  void,  I 
apprehend,  in  any  court  of  law — certainly,  in  a  court  of 
equity. 

That  being  so,  what  is  the  result  of  this  deed  ?  It  has  one 
material  effect  with  reference  to  this  question  of  title.  It 
shows  that,  however  the  impression  arose,  there  was  a  wrong 
impression  on  the  minds  of  some  of  the  parties  to  that  deed. 
There  is  nothing  to  show  how  that  impression  was  pro- 
duced, but  there  was  the  impression  on  the  minds  of  some, 
at  least,  of  the  parties  to  the  deed,  that  there  was  a  ground 
of  resistance  afforded  by  some,  cause  or  other,  whether  it  is 
all  explained  by  the  deed  or  not,  which  opened  the  question 
to  doubt.  James  Robert  w^s  afterwards  proved  to  be  legit- 
imate ;  but  it  had  been  supposed  that  he  was  illegitimate, 
and  that  circumstance  appears  to  have  excited  a  doubt  in 
the  minds  of  those  who  were  not  acquainted  with  legal  sub- 
jects. The  only  result  the  deed  can  produce  is  this,  that  it 
explains  satisfactorily,  at  all  events  as  far  as  that  year 
goes — the  year  1833 — why,  at  that  time  there  being  an  un- 
certainty, whatever  might  be  the  cause  of  it,  as  to  the  rights 
of  the  parties,  those  rights  were  not  prosecuted. 

It  was  not  very  long  after  that  James  Robert  died,  leaving 
an  infant  child.  That  infant  child  did  not  attain  her  age 
until  1849.  That,  no  doubt,  leaves  a  very  considerable  time 
accounted  for,  but  after  1849  she  engaged  in  a  litigation  for 
the  purpose  of  establishing  her  title  to  the  very  estates  upon 
which  this  sum  of  £3,000  was  charged.  In  that  she  failed, 
but  that  accounts  for  part  of  the  interval  which  occurred. 
Besides  that,  when  we  come  to  the  year  1872,  we  have  this 
248]  fact,  that  there  are  the  estates,  the  *Armagh  estates, 
or  the  Armagh  and  Louth  estates,  in  existence,  and  the 
claim  for  the  £3,000  has  never  been  met  at  all.  Under 
these  circumstances,  I  apprehend,  it  is  not  too  late  for  a 

Eerson  situated,  as  in  this  very  singular  case  these  parties 
ave  been  situated,  to  come  forward  and  say  that  he  re- 
quires the  payment  of  that  £3,000  which  has  never  been 
paid  out  of  that  property  which  has  always  been  subiect  to 
the  charge,  and  which  has  Always  been  held,  first,  oy  the 
original  taker,  and  afterwards  by  James,  who  came  in  by 
the  devise,  and  afterwards  by  his  devisee,  with  the  obliga- 
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tion  upon  them  as  trustees  of  this  £3,000  to  make  the  pay- 
ment of  that  sum. 

Then  comes  the  really  grave  question  as  to  the  interest, 
and  that  is  the  only  question  wnich  from  the  beginning  to 
the  end  of  this  case  I  confess  has  created  in  my  mind  any 
considerable  doubt  or  anxiety.  It  is  clear,  my  Lords,  that 
if  this  had  been  a  case  of  simple  charge  and  no  trust,  there 
could  be  no  possible  question  but  that  the  interest  could  not 
Lave  been  charged  against  the  property.  Upon  that  the 
42d  section  of  the  act  3  &  4  Will.  4,  c.  27,  would  be  clear 
and  precise.  I  do  not  want  to  say  more  upon  the  42d  sec- 
tion at  present,  because  I  think,  deciding  this  case,  as  we 
do,  upon  the  very  peculiar  and  singular  circumstances 
which  attend  it,  it  is  not  necessary  to  enter  into  the  ques- 
tion how  far  the  42d  section  would  operate  as  a  bar  even  if 
the  case  might,  as  regards  the  principal,  be  within  the  25th 
section.  I  do  not  enter  into  that ;  but  in  this  particular 
case  I  think  we  ought  to  limit  the  demand  to  that  period  of 
six  years  which  according  to  the  analogy  of  the  statute 
would  operate  justice  to  all  parties. 

The  foundation  of  the  limitation  in  the  statute  I  appre- 
hend to  be  twofold.  «In  the  iirst  place  it  is  thought  right 
that  a  period  should  be  assigned  beyond  which  actions 
should  not  be  brought,  on  the  ground  of  probable  loss  of 
vouchers  and  probable  loss  of  evidence  on  the  part  of  the 
persons  who  might  be  attacked  by  others  by  the  act  of 
Dringing  stale  demands  against  them.  The  Legislature 
thought  it  right,  if  I  may  so  express  it,  by  enacting  the 
Statute  of  Limitations  to  presume  the  payment  of  that 
which  had  remained  so  long  unclaimed,  oecause  the  pay- 
ment might  have  taken  place,  and  the  evidence  of  it  might 
be  lost  by  reason  of  the  persons  not  pursuing  their  rights. 
But  there  is  also  another  *ground  which  may  be  re-  [249 
ferred  to  as  a  sound  reason  for  imposing  a  limit,  and  requir- 
ing that  parties  should  pursue  their  rights  with  diligence, 
namely,  the  change  of  position  between  the  parties  who  are 
sought  to  be  aflEected  by  any  such  stale  demands  as  this. 
Here  is  a  demand  set  up  for  a  payment  of  fifty-four  years 
of  interest  amounting  to  a  sum  largely  exceeding  the  prin- 
cipal sum.  This  is  set  up  after  the  parties  against  whom  it 
is  set  up  have  been  living  on  the  estates  and  spending  the 
income  of  those  estates,  and  applying  it  in  the  various 
ways  in  which  they  would  apply  it  in  ignorance,  or  with- 
out expectation,  of  any  such  demand  as  this  being  made 
against  them. 

The  question  is  whether  under  those  circumstances  this 

19  Eng.  Rep.  10 
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court,  sitting  as  a  court  of  equity,  has  not  full  and  ample 
power  to  impose  a  limit  upon  the  relief  which  should  be 
given.  My  noble  and  learned  friend  on  the  woolsack  has 
already  referred  to  the  cases  of  charities,  wliich  I  apprehend 
have  proceeded  upon  an  exactly  similar  principle.  In  the 
case  of  charities  the  relief  is  constantly  limited  to  the  time 
^f  filing  the  bill ;  and  upon  this  ground,  that  it  is  an  attempt 
to  recall  money  which  has  been  spent  by  others,  and  to  fix 
persons  with  a  liability  in  respect  of  money  spent  in  a  total 
absence  of  any  possible  conception,  on  their  part,  that  claims 
of  this  description  would  be  set  up  against  them.  That,  my 
Lords,  I  apprehend  to  be  a  very  sound  reason  for  imposing 
a  limit  upon  the  relief  which  should  be  given.  It  may  be 
that  the  court  has  thought  it  hard  to  impose  upon  trustees, 
as  in  most  of  these  cases  of  charities  has  been  the  case,  the 
obligation  of  refunding  moneys  which  they  have  spent  in 
consequence  of  the  laches  of  those  who  should  have  pro- 
ceeded more  rapidly  and  immediately  in  prosecuting  their 
rights.  But  I  think  in  cases  of  this  kind,  where  there  is 
really  no  ground  or  excuse  given  for  the  delay  beyond  what 
I  have  mentioned,  which  does  not  apply  to  the  interest  as  it 
applies  to  the  principal — I  say,  my  Lords,  that  no  ground 
being  given  for  this  delay,  I  apprehend  that  the  courts  have 
a  right  to  impose  upon  the  persons  seeking  relief  at  their 
hands  these  terms, — that  they  shall  onlv  have  the  same 
right  that  they  would  have  had  under  the  statute  (for  we 
may  act  by  analogy  to  the  statutory  law),  namely,  six  years' 
interest,  which  may  be  recovered  ;  but  that  the  persons  who 
250]  have  so  long  been  in  ^possession  of  the  estate  should 
not  be  charged  with  or  called  upon  to  pay  that  interest  be- 
yond six  years  back,  interest  which  should  have  been  kept 
down  de  anno  in  annum^  and  which,  if  relief  had  been  ap- 
plied for  in  time,  would  have  been  so  kept  down. 

I  think,  therefore,  my  Lords,  that  the  decision  suggested 
by  my  noble  and  learned  friend  on  the  woolsack  is  perfectly 
just  and  correct.  As  regards  the  dismissal  of  the  Dili  with 
costs  in  respect  of  those  parts  which  charge  fraud,  which  is 
wholly  unproved,  we  only  follow  in  that  respect  a  whole 
series  of  decisions  in  w4iich  that  scheme  was  devised  as  be- 
ing something  intermediate,  and  stopping  short  of  compel- 
ling parties  bringing  forward  such  a  charge  to  pay  the  whole 
costs  of  the  suit,  even  although  there  may  have  been  other 
matter  left  in  the  bill  which  might  enable  the  court  to  come 
to  a  decision  in  their  favor.  I  think  here,  if  the  passages 
relating  to  fraud  had  been  struck  out  of  the  bill,  there  would 
have  been  enough  stated  in  it  to  enable  the  court  to  come  to 
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the  decision  which  it  did.  There  would  remain  the  state- 
ment of  the  will,  the  statement  of  the  trust  thereby  created, 
the  statement  of  that  singular  deed  of  1833,  the  statement  of 
the  devolution  of  the  property  charged  with  the  legacy, 
and  the  statement  of  the  devolution  of  the  right  to  the 
legacy.  I  think,  therefore,  there  would  be  sufficient  in  the 
bill  to  enable  the  court  to  come  to  its  decision  ;  but  I  think 
that  the  part  cliarging  fraud  should  be  dismissed,  and  dis- 
missed with  costs. 

Lord  O'Hagan:  My  Lords,  I  cannot  say  that  during 
the  progress  of  the  argument  I  have  not  felt  difficulty  as  to 
some  portions  of  this  case,  or  that  tliat  difficulty  has  been 
altogether  removed.  But,  on  the  whole,  I  do  not  feel  at 
liberty  to  withhold  assent  to  the  opinions  which  have  been 

f' ven,  and  the  reasons  by  which  they  have  been  sustained, 
shall  not  repeat  those  reasons  or  again  detail  the  facts. 

A  lengthened  discussion  has  reduced  the  matter  in  con- 
troversy within  a  narrow  compass,  and  relieved  your  Lord- 
ships from  the  necessity  of  considering  a  mass  of  painful 
allegations,  as  to  fraud  and  coercion,  which  seem  to  have 
mainly  occupied  attention  in  the  Rolls*Court  and  the  Court 
of  Appeal  in  Ireland. 

*I  agree  with  mv  noble  and  learned  friend  on  the  [251 
woolsack,  that  tney  could  not  properly  have  been  the 
foundation  of  the  judgment,  as  they  have  either  failed  of 
proof  or  been  positively  disproved.  On  that  part  of  the 
case,  I  cannot  add  to  the  force  of  his  observations. 

The  questions  remain:  Did  the  will  of  the  Reverend 
James  Eastwood  create  an  express  trust  ?  And  if  it  did, 
is  that  trust  still  enforceable,  under  any,  and  what,  condi- 
tions i 

The  deed  of  February,  1833,  must  be  considered,  in  the 
circumstances  now  ascertained,  to  have  been  without  the 
color  oft  legality  or  justice.  Thfe  release  which  it  affected 
to  create  was  void.  The  right  of  James  Robert  Eastwood 
was  precisely  of  the  same  force  and  completeness  after  as 
before  the  execution  of  that  instrument.  The  property 
which  was  charged  with  the  legacy  of  £3,000  remains  in 
existence,  and  is  still  available,  in  the  hands  of  those  deriv- 
ing under  the  will,  to  answer  any  demand  which  may  still 
subsist,  at  law  or  in  equity,  on  the  footing  of  that  legacy. 
There  is  no  pretence  for  saying,  save  from  the  simple  non- 
enforcement  of  the  claim  for  such  a  length  of  time,  that  there 
has  been  acquiescence  or  waiver  of  any  kind  which  could  fur- 
nish an  answer  to  it.  And,  finally,  the  deed  of  1833,  how- 
ever ineffective  it  may  be  for  any  other  purpose,  negatives 
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the  presumption  of  payment  of  the  legacy  either  before  the 
execution  of  that  deed  or  after  it — from  the  death  *of  the 
testator  in  1808  until  the  present  time.  There  is  no  pretence 
for  saying  that,  save  by  a  confessedly  invalid  deed,  the 
cestui  que  trust  vt  the  legacy  ever  assented  to  the  breach  of 
trust  which  it  contemplated,  or  that  any  of  tliose  who  have 
taken  under  him  ever  received  the  money  due  in  discharge  of 
the  obligation  cast  upon  the  trustee  and  his  representatives. 
The  debt  remains  as  on  the  day  of  the  testator's  death,  unless 
the  mere  lapse  of  time  has  made  it  irrecoverable. 

Holding  these  things  in  mind,  I  do  not  think  that  the 
answers  to  the  questions  I  have  stated  are  very  doubtful. 
An  express  trust  was  created  by  the  will :  created  in  terms 
and  created  in  effect.  The  testator  appoints  his  youngest 
brother  ''to  be  trustee  for  the  following  legacies" — to  be 
trustee  "for"  them  and  not  ''of"  them — ^for  the  administra- 
tion of  them  and  the  payment  of  them,  as  he  afterwards 
252]  directs.  And  then  he  proceeds  to  ^specify  the 
legacies,  including  that  with  which  we  have  to  deal,  and 
to  provide  for  the  discharge  of  his  debts  by  his  nephew  and 
executor.  And,  having  done  so,  he  proceeds:  "And  to  en- 
able him"  (Charles  Eastwood)  "to  do  all  this,  I  bequeath 
unconditionally  to  him  all  my  estates  in  the  county  of  Ar- 
magh ;  I  also  bequeath  to  him,  the  said  Charles,  all  my  es- 
tates, leases,  and  landed  property,  with  all  their  emoluments, 
in  the  county  of  Louth,  or  elsewhere,  if  any." 

Now,  did  not  this  will  make  Charles  Eastwood  a  trustee, 
eo  nomine^  for  the  legacy  in  question  here  ?  Clearl j  it  did ; 
and  then  the  specification  of  the  legacies  comes  m,  as  b^ 
way  of  parenthetical  description,  and,  what  the  trustee  is 
to  do  "for"  and  about  them  having  been  set  forth,  the  will 
provides,  without  break  or  pause,  that  "to  enable  him  to 
do  all  this"  he  shall  have  the  Armagh  estates.  It  seems  to 
me  that  there  is  here,  in  terms,  a  clear  creation  of  an  express 
trust.  And  if  we  look  to  the  substance  of  the  thing,  we  find 
all  the  needful  elements  of  such  a  trust.  There  is  a  charge. 
No  one  has- denied  it  There  is  a  donee  of  an  estate  bur- 
thened  with  that  charge.  There  is  a  distinct  declaratioti 
that  he  gets  that  estate  expressly  for  the  purpose  of  working 
out  that  charge,  in  fulfilment  of  the  testator's  declared  in- 
tention. He  takes  it  subject  to  the  exigency  of  the  obliga- 
tion, and  he  is  therefore  emphatically  an  express  trustee.  On 
this  point  the  matter  seems  to  me  plain,  and  I  do  not  find 
that  there  has  been  any  judicial  difference  about  it. 

Assuming,  therefore,  that  we  are  dealing  not  with  a  mere 
charge,  but  with  an  express  trust,  enough  has  been  said  as. 


frtr 
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to  the  legal  consequences  in  the  present  case,  and  the  pecu- 
liar circumstances  distinguishing  it  from  those  on  which  the 
appellants  have  relied  to  avoid  the  operation  of  the  statute. 
We  have  here  a  trust  fund  still  in  the  hands  of  a  trustee,  or 
persons  claiming  under  him.  We  have  no  case  of  waiver, 
or  acquiescence,  or  possible  presumption  of  payment  or  dis- 
charge, and  I  am  content  to  adopt  the  observation  that, 
under  such  circumstances,  equity  forbids  the  consecration  of 
avowed  injustice  by  mere  lapse  of  time. 

I  do  not  think  it  necessary  to  refer  to  the  lengthened  dis- 
ability of  the  person  under  whom  the  plaintiffs  claim,  or 
the  protracted  litigation  by  which  she  established  her 
father's  legitimacy;  and  as  *to  the  forms  of  the  [253 
pleadings,  it  would  be  useless  to  do  more  than  remind  the 
House  of  the  passages  already  read  by  the  Lord  Chancellor 
as  warranting  your  Lordships  in  disposing  of  the  case  so 
as  to  prevent  the  injurious  postponement  of  ultimate  decision 
upon  it,  and  the  institution  of  another  unprofitable  suit. 
In  mercy  to  the  parties  the  litigation  should  be  brought,  if 
possible,  to  an  immediate  ending,  and  your  Lordships  will 
probably  discover  in  the  documents  and  evidence,  as  they 
stand,  sufficient  means  to  avoid  delay  in  doing  complete 
justice. 

As  to  the  amount  of  interest  to  be  allowed,  I  have  shared 
the  embarrassment  of  my  noble  and  learned  friend  who 
immediately  preceded  me.  The  allowance  of  it  for  more 
tlian  fifty  years  seems,  in  a  high  degree,  unreasonable. 
The  claim  might  have  been  pressed,  at  any  time,  during 
that  long  period.  It  cannot  be  said,  that  the  persons  suc- 
cessively entitled  to  make  that  claim  had  not  full  oppor- 
tunity of  understanding  their  rights.  Neither  can  it  be 
admitted  that  their  poverty,  in  the  circumstances  in  which 
they  stood,  satisfactorily  accounts  for  the  delay.  The  con- 
sequences of  that  delay  may  have  been  most  serious.  Par- 
ties may  have  changed  relations  with  each  other  in  reliance 
on  the  status  quo  so  long  undisturbed,  and,  on  the  faith  of 
it,  liabilities  may  have  been  contracted,  incumbrances  ac- 
cumulated, and  expenses  disbursed,  whilst,  year  by  year, 
the  funds  applicable  to  the  discharge  of  the  accruing  interest 
have  been  exhausted,  in  the  absence  of  any  demand  either 
for  it  or  for  the  corpus  of  the  legacy.  We  have  no  distinct 
evidence  as  to  these  things,  but  the  suggestion  of  such 
occurrences  is  natural  and  probable ;  and  although  it  may 
not  avail  to  bar  the  right  which  the  statute  saves,  it  must  be 
taken  into  account  when  your  Lordships  are  asked  to  fix, 
in  your  discretion,  the  period  from  which  the  interest  shall 
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run.  That  you  possess  such  a  discretion  is  demonstrated 
by  very  many  cases  which  have  fixed  that  period  variously, 
according  to  the  conduct  and  position  of  those  concerned. 
I  agree  that  it  is  not  necessary  to  discuss  the  effect  of  the 
25tn  section  on  the  42d,  and  that  we  can  dispose  of  this 
branch  of  the  case,  in  the  exercise  of  an  unquestionable 
jurisdiction,  dehors  the  statute.  I  agree,  also,  that,  in  the 
absence  of  any  precise  standard  of  action,  there  is  difficulty 
in  determining  the  way  and  the  extent  in  and  to  which  we 
254]  ought  *to  exercise  it;  but,  taking  into  account  the 
facts  to  which  I  have  adverted,  I  think  the  proposal  for 
limiting  the  interest  to  a  period  of  six  years  before  the  filing 
of  the  bill,  may  equitably  be  entertained.  Absolute  right 
or  wrong  there  is  not,  it  may  be,  in  the  fixing  of  that  precise 
period,  and  I  am  not  sure  that  a  farther  limitation  of  it 
might  be  unjust;  but,  on  the  whole,  it  seems  reasonably 
satisfactory,  and  I  advise  your  Lordships  to  adopt  it. 

With  reference  to  the  estates  charced  with  the  legacy,  I 
have  very  serious  doubt  whether  the  liouth  property  should 
have  been  affected  by  the  decree  of  the  court  below,  or  can 
properly  be  held  to  have  been  so,  without  disregard  of 
material  words  in  the  will.  But  the  question  was  not  raised 
in  any  way  on  the  pleadings.  It  does  not  appear  to  have 
been  mooted  either  in  the  fiolls  Court  or  the  Court  of  Ap- 
peal. It  was  scarcely  alluded  to  in  the  lengthened  argu- 
ment before  your  Lordships.  We  have  no  information  as 
to  facts  which  might  aid  us  in  reaching  a  right  decision 
upon  it;  and  I  therefore  concur  with  my  noble  and  learned 
friends  that  we  shall  do  most  wisely  in  leaving  it  untouched. 

As  to  the  costs  incurred  by  reason  of  tiie  gross  charges 
with  which  the  pleadings  have  been  unwarrantably  dis- 
figured, they  must  be  paid  by  the  plaintiff,  and,  the  decree 
or  the  court  below  having  been  so  materially  varied,  there 
should  be  no  costs  of  this  appeal. 

Lord  Blackburn:  My  Lords,  I  entirely  agree  in  the 
result  of  what  has  been  already  said  by  the  noble  and 
learned  Lords  who  have  addressed  the  House,  and  I  agree 
also  in  their  reasons;  therefore  it  is  not  necessary  for  me  to 
enter  at  much  length  into  the  matter. 

The  first  thing  that  I  think  is  clear  is  that  under  the  will 
of  the  Reverend  James  Eastwood,  Charles  Eastwood  took  a 
trust  estate  in  the  Armagh  estates  at  least  (it  is  not  neces- 
sary for  the  House  now  to  say  whether  he  took  a  trust 
estate  also  in  the  Louth  estates),  he  took  a  trust  estate  to 
pay,  amongst  other  things,  a  legacy  of  £3,000,  to  pay  the 
interest  on  it  to  liis  brother  Samuel  Eastwood  as  long  as  he 
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lived,  and  from  and  after  his  death  to  pay  the  interest  dur- 
ing the  minority,  and  afterwards  the  principal,  to  James 
Eastwood,  who  is  described  by  a  descriptio  personcB  as  com- 
pletely as  anybody  *could  be :  [His  Lordship  stated  [255 
the  w^ords  of  the  will.]  It  is  quite  clear  to  my  mind  that 
the  duty  of  Charles  Eastwood  m  performing  his  trust  was 
to  pay  to  James  Robert  Eastwood  those  £3,000 — Charles 
Eastwood  did  not  do  that.  I  do  not  think  there  is  any 
ground  for  saying  that  he  committed  a  fraud  in  the  sense 
of  deceit  in  not  doing  it.  He  does  not  seem  to  have  made  a 
pretence  to  the  others  about  anything  upon  which  they  did 
not  know  the  facts  as  well  as  himseli ;  he  told  them  no  un- 
truths as  far  as  I  can  see ;  but  he  acted  in  absolute  defiance 
of  his  duties  as  trustee.  He  refused  to  pay  the  money  to 
James  Robert  Eastwood  upon  two  grounds,  one  that  he 
asserted,  and  I  dare  say  sincerely  thought,  that  James 
Robert  was  illegitimate  ;  the  other  that  his  mother  had  not 
been  properly  and  legally  married  to  his  father,  and  there- 
fore the  legacy  was  void.  I  perfectly  agree  with  what  has 
been  said  that  no  lawyer  could  say  that  there  was  the  least 
color  for  the  supposition  that  that  was  any  answer  at  all  to 
the  claim  of  James  Robert  to  the  legacy,  but  I  do  not  agree 
in  saying  that  it  necessarily  followed  that  Charles,  and  his 
son  James  were,  either  of  them,  wilfully  and  intentionally 
defrauding,  in  the  sense  of  acting  against  their  own  con- 
sciences, in  refusing  to  pay  the  money.  I  think,  having 
regard  to  the  way  in  which  people,  especially  ignorant 
people,  are  apt  to  persuade  themseles  into  what  they  wish 
to  believe,  that  it  is  quite  possible  that  they  thought  the 
objection  was  valid,  though  there  was  no  legal  ground  for 
it  as  regards  the  payment  of  the  legacy ;  at  all  events  they 
acted  as  if  they  thought  so. 

That  was  clearly  a  breach  of  trust.  The  breach  of  trust 
commenced,  therefore,  in  1824 ;  and  had  it  not  been  that 
this  is  an  express  trust  it  is  quite  clear  that  long  ago  the 
Statute  of  Limitations  would  have  applied  and  would  have 
been  a  bar  against  the  recovery  of  either  the  principal  or 
the  interest  in  respect  of  it.  It  is,  however,  an  express 
trust,  and  that  being  so,  time  is  no  bar  against  an  action 
for  recovering  the  principal  or  the  interest.  There  are  two 
grounds  of  objection  connected  with  lapse  of  time,  namely, 
laches  and  acquiescence,  which  are  left  quite  untouched 
by  statute.  We  have  to  see  how  far  they  apply  to  the 
present  case. 

Thereis  another  ground  upon  which,  not  by  any  statute, 
not  *by  any  peculiar  doctrine  of  equity,  but  by  com-    [256 
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mon  sense,  lapse  of  time  must  always  have  great  effect,  that 
is,  as  to  proof.  If  there  was  any  disputable  point  open  as 
to  whether  this  was  a  legacy  in  the  year  1824  or  not,  the 
lapse  of  time  arising  from  the  circumstance  of  the  parties 
concerned  having  waited  and  not  commenced  proceedings 
until  the  year  1872,  would  have  affected  the  matter;  but  I 
think,  in  order  that  it  should  have  any  such  effect,  you 
must  have  some  point  that  is  in  dispute,  some  controverted 
point,  to  which  tlie  evidence  would  apply.  To  argue,  as  I 
think  it  was  argued  at  your  Lordships'  bar,  that  at  the  end 
of  forty-eight  years  you  were  justified  in  saying,  or  you 
were  bound  to  say,  that  something  must  have  occurred  of 
which  nobody  suggests  the  ground  at  all,  that  possibly  for 
some  reason  or  other  James  ilobert  Eastwood  was  not  enti- 
tled to  this  legacy  (it  is  not  suggested  why)  does  not  seem 
to  me  to  be  reason  or  sense.  Had  it  been  necessary  to  have 
proof  as  to  whether  James  Robert  was  illegitimate  or  not, 
there  would  have  been  great  force  in  saying  that  the  lapse 
of  time  would  have  thrown  a  great  additional  burden  upon 
him  in  proving  his  legitimacy  ;  but  when  there  is  nothing 
suggested  at  all,  it  seems  to  me  that  upon  that  ground  the 
lapse  of  time  has  nothing  whatever  to  do  with  the  question 
we  have  to  consider. 

Then  a  short  time  went  on,  and  James  Robert  became  in- 
solvent I  do  not  inquire  whether  it  was  a  concerted  insol- 
vency or  not.  On  his  becoming  insolvent,  owing,  as  he  did, 
£800,  as  far  as  that  went  his  interest  in  this  legacy  and  the 
accumulated  interest  of  several  years  would  be  the  property 
of  the  insolvent's  assignee  in  trust  for  the  creditors;  but 
the  surplus  of  that  would  be  the  property  of  James  Robert 
himself;  that  is  much  the  greater  part  of  the  sum  now  in 
dispute. 

That  state  of  things  went  on  down  to  1833.  In  that  year 
the  deed  was  executed  upon  which  so  much  has  been  said. 
I  think  it  would  have  been  a  waste  of  time  and  trouble  to 
contend  that  that  deed  of  release  could  have  stood  for  a  mo- 
ment. I  have  already  said  that  I  do  not  think  there  was  a 
fraud,  in  the  sense  of  any  deceit,  in  stating  to  the  parties  as 
facts  that  which  James  Eastwood  knew  to  be  lalse,  but 
which  they  did  not  know  to  be  so.  I  do  not  think  that 
there  w^s  anything  of  that  sort.  I  quite  agree  with  what 
has  been  said  by  the  noble  and  learned  Lords  who  have 
257]  *spoken  before  me,  that  there  is  no  pretence  upon 
the  evidence  for  what  is  suggested  in  the  bill,  and  what  the 
Lord  Justice  seems  to  have  assumed  to  some  exijent  and 
acted  upon,  namely,  that  there  was  any  pre-arranged  fraud 
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or  conspiracy  to  cause  James  Robert  to  be  brought  into 
diflSculties,  or  to  make  any  plan  of  that  sort.  I  can  only 
say  that  I  see  no  evidence  whatever  to  justify  the  conclu- 
sion that  that  took  place,  and  I  thoroughly  and  perfectly 
agree  with  what  has  been  already  said,  that  under  these 
circumstances  it  was  wrong  to  put  it  into  the  bill,  and  so  far 
as  that  is  concerned  the  parties  who  put  it  in  ought  to  pay 
the  costs. 

Let  us  now  go  on  to  see  what  happened  afterwards.  We 
have  to  see  wiiat  is  the  effect  of  acquiescence  and  laches.  I 
take  it  that  the  cases  sh&w  this,  that  where  there  has  been  a 
breach  of  trust,  and  you  come  to  a  court  of  equity  for  relief, 
acquiescence  during  a  period  short  of  twenty  years  would 
bar  it.  I  take  it  that  there  must  be  not  only  a  lapse  of  time, 
but  also  something  which  amounts  to  acquiescence.  I  do 
not  take  upon  myself  to  say  what  does  amount  to  acquies- 
cence, w  henever  it  appears  that  the  estate  was  required 
to  be  divested,  if  it  appears  that  the  person  who  was  enti- 
tled to  take  the  estate  encourged  the  other  to  spend  money 
npon  it  or  to  alter  his  position  in  any  way,  I  think  it  is  quite 
clear,  upon  grounds  of  justice  and  common  sense,  that  ho 
could  not  after  that  avoid  the  estate  so  as  to  take  it  himself. 
I  am  not  prepared  to  say  that  it  would  be  necessary  to  en- 
courage him  in  the  sense  of  actively  inducing  him  to  spend 
the  money.  I  avoid  going  farther  than  saying  that  I  am 
not  prepared  to  give  an  opinion  upon  that,  or  to  say  if  the 
one  j^ad  stood  by  seeing  that  the  other  was  altering  his  posi- 
tion and  spending  money  upon  it  without  warning  him 
against  it,  whether  that  would  not  be  a  sufficient  ground  for 
holding  that  there  was  acquiescence  in  a  court  of  equity  so 
as  to  prevent  his  afterwards  setting  up  his  claim. 

But  in  the  present  case  there  has  been  nothing  of  the  sort. 
This  is  a  case  in  which,  in  utter  disregard  of  the  rights  of 
the  cestui  que  trusty  the  trustee  keeps  back  the  payment. 
The  trustee  does  not  alter  his  position  farther  than  this,  that 
during  all  the  time  he  was  left  in  possession  of  the  money, 
he  would  have  £100  a  year,  or  whatever  the  interest  mignt 
be,  more  to  spend,  and  it  might  reasonably  be  supposed 
ttiat  he  would  spend  the  £100  a  year.  To  *that  ex-  [258 
tent  his  position  might  be  altered,  but  there  is  nothing  there 
which  seems  to  me  to  amount,  on  the  part  of  the  cestui  que 
trusty  to  acquiescence. 

And,  my  Lords,  I  find  nothing  amounting  to  acquiescence 

subsequently  to  that.     James  Robert  died  two  or  four  years 

after  the  release  had  been  executed.     There  could  be  nothing 

amounting  to  acquiescence  during  those  two  or  four  years. 

19  Enq.  Rep.  11 
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As  regards  the  great  bulk  of  the  property  in  which  he  was 
beneficially  interested,  he  left  it  vested  in  his  infant  daugh- 
ter, who  did  not  come  of  age  until  1849.  She  could  not  be 
acquiescing  while  she  was  an  infant  at  all  events ;  and  after 
•  1849  (certainly  the  parties  who  have  managed  the  case  on 
both  sides  have  given  us  very  meagre  information)  it  does 
not  appear  when  she  became  aware  that  her  father  had  exe- 
cuted that  deed — it  does  not  appear  whether  that  was  before 
1862  or  not.  In  1663  she  made  a  conveyance  of  her  interest 
to  the  plaintiflE  who  is  now  suing,  and  who  is  her  uncle. 
That  shows  that  in  1863  she  had  notice  that  there  was  a 
claim  with  respect  to  the  legacy.  Whether  she  should  have 
stirred  then  or  not,  it  does  not  appear  material  to  consider, 
for  it  is  clear  that  in  1864  the  assignee  was  changed,  and 
there  was  evidently  an  intention  then  to  contest  the  matter, 
which,  although  it  would  be  no  proof  of  acquiescence,  is 
very  material  as  bringing  in  the  question  of  laches.  After 
1866  no  step  whatever  was  taken  until  1872,  when  the  bill 
was  tiled. 

Upon  the  question  whether  there  was  any  acquiescence  or 
not,  I  think  there  was  none.  She,  or  the  respondent  as  rep- 
resenting her,  cannot  be  said  to  have  done  anything  to  show 
that  they  were  approving  what  was  done  at  that 'time.  I 
do  not  think  they  can  be  said  to  have  been  doing  anything 
to  show  that  they  were  inducing  the  other  parties  to  change 
their  position  at  that  time.  I  do  not  think,  therefore,  that 
there  is  any  proof  of  acquiescence  at  that  time;  but  of 
laches  I  think  there  is.  In  1865  she  was  aware  of  the  posi- 
tion of  things.  I  think  she  should  have  taken  steps  as  soon 
as  she  was  aware  of  it  to  make  a  claim  to  recover  the  money 
and  to  proceed  against  those  who  were  interested  in  the 

{)roperty,  and  it  was  laches  not  to  apply  until  1872.  The 
aches  from  1865  to  1872  is  all  that  it  seems  to  me  necessary 
to  consider  now,  without  inquiring  whether  there  was  prior 
laches  or  not. 

259]  *As  regards  the  principal,  I  see  no  reason  what- 
ever for  saying  that  the  respondent  may  not  recover  the 
whole. 

As  re^rds  the  interest,  it  was  argued  that  sect.  42  of  the 
statute  IS  a  statutable  limitation  saying  that  they  shall  not 
recover  more  than  six  years'  interest.  Whether  that  is  so 
or  not  depends  upon  the  question  whether  it  applies  to  the 
case  of  express  trusts  or  not.  Upon  that  point  1  desire  not 
to  give  any  opinion  at  all.  If  it  were  necessary  to  give  an 
opinion,  I  should  wish  for  more  time  to  consider  it,  for  there 
are  some  cases  bearing  upon  the  point;  but  as  far  as  I  am 
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concerned,  I  wish  to  leave  the  question  just  as  it  was  when 
this  bill  was  filed.     I  do  not  wish  to  add  to  or  diminish  any  * 
authority  there  is  for  dealing  with  it.     It  is  quite  unneces- 
sary to  decide  that,  when  you  come  to  the  conclusion  that 
thev  ought  not  to  be  allowed  more  than  six  years'  interest. 

Upon  the  other  grounds  1  most  thoroughly  concur  with 
what  has  been  said  by  the  noble  and  learned  Lords  who  have 
spoken  before  me.  In  this  particular:  case,  going  upon  the 
general  grounds  upon  whicn  the  courts  of  equity  admin- 
ister equity,  I  think  we  are  fully  justified  in  saying  that 
whether  there  has  or  has  not  been  laches  in  not  suing  at 
least  from  1865  downwards,  during  which  time  there  have  ' 
been  innocent  persons — volunteers,  it  is  true — finding  the 
money  in  their  hands,  and  imagining  that  they  had  more 
income  than  they  really  had,  the  interest  should  be  allowed 
by  analogy  with  what  the  statute  gives,  that  is,  for  six  years, 
and  not  more,  and  consequently  the  decree  should  be  so 
altered. 

I  thoroughly  and  completely  concur  with  all  the  alter- 
ations which  have  been  proposed  as  to  costs  and  everything 
else,  and  that  for  the  reasons  which  have  been  already  given. 

Lord  Gordon  :  My  Lords,  I  express  my  entire  concur- 
rence in  the  views  which  have  been  stated,  especially  by  the 
noble  and  learned  Lord  on  the  woolsack.  Upon  no  prin- 
ciple of  jurisprudence  which  exist*  in  any  civilized  country 
could  a  deed  such  as  this  be  defended. 

Mr.  Law  mentioned  the  fact  that  the  costs  which  were 
given  against  the  appellants  in  the  court  below  had  been 
already  paid. 

The  XiORD  Chancellor:  My  Lords,  any  payments  which 
*have  been  made  which  may  be  inconsistent  with  [260 
the  decree  your  Lordships  now  pronounce,  will  of  course  be 
refunded  by  the  court  below.  That  is  a  mere  matter  of 
course. 

Decree  appealed  from  affi/rTiied  with  variationSj 
and  direction  as  to  costs  in  the  court  below. 

The  Decree  as  varied  is  as  follows : — 

"This  court  doth  order  that  the  said  Decree  of  the 
Master  of  the  Rolls  bearing  date  the  5th  day  of 
December,  1874,  be  and  the  same  is  hereby  re- 
versed;  and  this  court  doth  declare  the  indenture 
of  release  bearing  date  the  1st  day  of  February, 
1833,  in  th^  pleadings  in  this  cause  mentioned,  is 
void  and  of  none  effect  as  against  James  Robert 
Eastwood,  a  party  thereto,  and  as  against  the 
said  plaintiff,  George  Joseph  Eastwood  his  ad- 
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ministrator,  and  as  against  the  creditors  of  the 
estate  of  James  Robert  Eastwood  in  insolvency. 
And  it  is  farther  ordered  that  the  defendants, 
Louisa  Catherine  Eastwood,  Jlenry  Thomson  and 
John  Murphy,  do  bring  in  and  deliver  up  to  the 
Registrar  of  this  court  the  said  indenture  to  be' 
cancelled.  And  this  court  doth  farther  declare 
that  the  will  of  the  Reverend  James  Eastwood, 
dated  the  22d  day  of  December,  1807,  created  an 
express  trust  for  raising  the  legacies,  thereby  giv- 
en, out  of  the  estates  by  the  said  will  devised, 
and  that  the  legacy  bequeathed  to  the  plaintiff's 
intestate,  James  Robert  Eastwood,  was  by  virtue 
of  said  trust  well  charged  on  such  estates,  and  is 
now  vested  in  the  plaintiff,,  George  Joseph  East- 
wood, as  his  administrator  and  as  his  assignee  of 
his  estates  in  insolvency,  and  it  is  ordered  that 
^  the  following  inquiry  be  had  at  the  Chambers  of 
the  Master  of  the  Rolls,  'What  sum  is  due  on 
foot  of  the  said  legacy  for  principal  and  interest ;' 
but  this  court,  having  regard  to  all  the  circum- 
261]  stances  of  the  case  and  to  the  delay  *which  has 

t&ken  place,  doth  order  that,  in  taking  the  account 
of  what  is  due  for  interest  on  the  said  legacy, 
interest  is  not  to  be  allowed  for  more  than  six 

J  ears  before  the  filing  of  the  bill.  And  this  court 
oth  order  that  so  much  of  the  bill  as  alleges 
that  James  Eastwood  formed  a  design  to  take 
advantage  of  the  distress  of  his  cousin,  and  that 
the  pretence  of  the  illegitimacy  of  the  said  James 
Robert  Eastwood  was  false  to  the  knowledge  of 
the  said  James  Eastwood  and  J.  J.  Bigger,  and 
that  J.  J.  Bigger  and  James  Eastwood  contrived 
to  have  Samuel  Scott  Eastwood  appointed  as- 
signee of  James  Robert  Eastwood,  and  that  the 
execution  of  the  indenture  of  the  1st  of  February, 
1833,  was  procured  by  unlawful  means  and  by 
fraudulent  and  false  representations,  and  as  prays 
relief  on  this  footing,  be  dismissed  with  costs. 
And  that  the  defendants,  John  James  Eastwood 
Bigger,  Louisa  Catherine  Eastwood,  and  Henry 
Thomson,  and  John  Murphy,  do  pay  to  the  plain- 
tiff, George  Joseph  Eastwood,  his  costs  incurred  in 
this  suit,  except  so  much  thereof  as  is  dismissed 
as  aforesaid,  up  to  and  including  the  hearing  in 
the  Court  of  the  Master  of  the  Rolls,  when  taxed 
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and  ascertained  ;  and  that  the  said  appellant  and 
the  said  Henry  Thomson  and  John  Murphy,  and 
Louisa  Catherine  Eastwood,  and  John  James 
*  Eastwood  Bigger,  do  respectively  abide  their  own 
costs  incurred  in  this  appeal  matter,  and  that 
the  deposit  of  ten  pounds  lodged  with  the  Regis- 
trar be  lianded  bacK  to  the  said  appellant,  George 
Joseph  Eastwood,  or  to  Mr.  Alexander  M' Cully, 
his  solicitor." 

Lords*  Journals.  20th  Feb.  1877. 

Solicitors  for  the  appellant :  Martin  &  Leslie. 
Solicitors  for  the  respondent :   Watney  &  TiUeard. 


[2  Appeal  Cases,  262.] 

H.L.(E.),  February  22,  1877. 

[HOUSE  OF  LORDS.] 


*RiCHARD  Cory  and  Others,  Appellants ;  and    [262 
William  Bristow,  Respondent  (*). 

TTiama  Conservancy — Derrick — Occupation — lAeerue — Poot^B  Hate. 

The  20  A  21  Vict,  c  cxlvii  (The  Thames  Conservancy  Act,  Private),  vests  in  cer- 
tain persons  thereby  created  Conservators  of  the  river  Thames,  all  the  Interest  of 
the  Crown  and  of  the  Lord  Mayor  and  Corporation  of  the  city  of  London  in  the  bed 
and  soil  of  the  river.  It  does  so  for  the  purposes  stated  in  that  act,  for  the  ezeca- 
cution  of  which  various  powers  are  conferred  upon  the  Conservators. 

In  execution  of  some  of  those  powers  the  Conservators  passed  a  resolution  giving 
permission  to  the  appellants  to  lay  down  mooringb,  attached  to  which  they  might 
place  a  derrick  hulk,  510  feet  from  the  river  wall;  the  work  of  laying  down  these 
moorings-  was  to  be  done  to  the  satisfaction  of  the  Conser.vator8,  and  was  to  remain 
"  on  condition  tliat  the  accommodation  be  assessed,  and  the  rent  paid  thereon ;  and 
that  the  hulk  be  not  used  for  storing  coals."  The  purpose  of  so  mooring  the  hulk 
was  that  of  fastening  and  holding  coal  vessels,  while  they  were  unloading  their  coals, 
and  transferring  their  cargoes  to  barges  and  lighters.  The  derrick  hulk  was  held  in 
its  petition  by  chains  and  anchors  set  in  large  stones,  and  ballast  placed  in  holes  dug 
in  the  bed  of  the  river,  and  the  work  of  so  placing  th^  stones  and  the  ballast  was 
performed  by  the  workmen  of  the  Conservators,  the  payment  for  the  work  being 
furnished  by  the  appellants.  The  Conservators  reserved  to  themselves,  under  the 
9lBt  clause  in  the  act,  power  to  remove  the  hulk  at  a  week's  notice.  The  derrick 
hulk  could  only  be  removed  from  the  moorings  by  being  itself  loosened  from  the 
chains  attached  to  the  stones  and  ballast  in  the  bed  of  the  river ;  these  holdings  in 
the  river  continuing  fixed  as  before : 

Held,  that  the  appellants  were  liable  to  be  rated  to  the  relief  of  the  poor  of  the 
parish  (within  which  lay  that  part  of  the  river  where  the  derrick  hulk  was  moored) 
in  respect  of  the  profit  derived  by  them  from  its  employment,  as  they  must  be 
treated  as  persons  in  occupation  of  a  part  of  the  soil  and  bed  of  the  river. 

Per  LoBD  O'Uaoan  :  They  were  as  much  occupiers  of  the  land  as  if  they  had  put  a 
Bta^  upon  piles  driven  into  the  bed  of  the  river,  or  had  erected  a  house  there. 

The  grant  of  the  right  to  lay  down  these  moorings,  and  then  to  occupy  them 

Q)  Affirming  15  Eng.  R.,  287. 
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through  the  instrumentality  of  this  hulk,  was  an  exercise  of  the  parliamentary  pow- 
ers given  to  the  Conservators  under  their  act  * , 

On  the  facts  of  this  case  the  moorings  must  be  taken  to  be  the  property  of  the 
appellants,  subject  only  to  the  power  of  removal  reserved  by  the  Conservators. 

This  was  an  appeal  against  a  decision  of  the  Court  of 
Appeal  (*),  which  had  reversed  a  previous  decision  of  the 
2d3]  Court  of  Common  *Pleas  (*),  and  had  thereby  con- 
tirmed  an  assessment  to  poor's  rate  imposed  on  the  plaintiflfs. 
A  case  was  stated. 

The  plaintiffs  were  the  owners  of  two  coal  "derricks," 
named  respectivelv,  "Atlas  No.  1,"  and  "Atlas  No.  2;" 
which  were  moored  in  the  Thames,  and  used  by  coal  ships 
as  the  means  of  transferring  cargoes  of  coals  from  the  ships 
to  barges  and  lighters.  The  derricks  were  not  used  to  store 
coals,  nor  were  they  in  any  way  occupied  by  the  persons 
who  were  employed  in  the  work  of  unloading  the  coal  ships, 
and  who  merely  went  on  board  to  perform  that  work.  The 
defendant  was  the  clerk  to  the  church- wardens,  &c.,  of  the 

Sarish  of  Greenwich,  within  the  limits  of  which  parish  the 
erricks  in  question  were  moored.     The  form  of  the  rate 
was  as  follows : — 


Name  of  Occupier. 

DeseriptloD  of  Property  rated. 

RaUble  Valae. 

WilUam  Cory  &  Sons    .    . 

Moorings  to  which  coal  derrick 
and  apparatus,  Atlas  No.  1,  are 
moored  to  bed  of  river. 

£    8.     d. 
434   0    0 

The  form  of  the  rate  as  to  Atlas  No.  2  was  precisely  th^ 
same,  and  the  whole  sum  assessed  was  £139. 

The  coal  derricks  were  floating  hulks  about  250  feet  long 
and  95  feet  wide,  and  they  were  titted  up  with  the  machinerv 
necessary  for  unloading  the  ships,  which  could  firmly  attach 
themselves  to  the  derricks  while  the  unloading  was  going 
on,  and  also  for  loading  the  barges  and  lighters,  which,  in 
like  manner,  were  fastened  to  the  derricks,  the  derricks 
thus  forming  a  kind  of  wharf,  though  situated  not  on  the 
banks,  but  in  the  stream  of  the  river.  They  slightly  vary 
their  position  at  e^ch  turn  of  the  tide. 

The  Conservators  of  the  Thames,  under  the  authority  of 
their  act  (20  &  21  Vict.  c.  cxlvii)  ('),  passed  a  resolution 

(»)  1  0.  p.  D.,  64 ;  16  Eng.  R.,  287v  of  the  City  of  London  in  the  soil  and  bed 

(•)  Law  Rep.,  10  C.  P.,  604,  where  the  of  the  river  are,  for  the  purposes  of  the' 

facts  are  fully  stated.  act,  vested  in  the  Conservators  of  the 

(')  See  Lyofi  v.  The  FUmonger^  Com-  river  appointed  under  that  act     See  also 

pany,  1  A  pp.  Cas.  662,  where  other  pro-  The  AUtumeif-Gefieral  v.  TJie  CorutervatorB 

visions  of  this  act  were  considered.     By  of  the  Thama  (1  H.  <&  M.,  1,  at  pp.  22, 

the  act  all  the  interests  of  the  Crown  and  26). 
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*'That  permission  be  given  to  Messrs.  Cory  &  Son  to  lay 
down  moorings  (at  *which  they  may.  place  derrick-  [264 
hulk)  immediately  opposite  the  sluice  next  eastward  oi  An- 
gerstein's  Wharf,  East  Greenwich,  and  610  feet  from  tbe 
river  wall  of  the  said  sluice,  as  per  plan ;  the  work  to  be 
done  to  the  satisfaction  of  the  Conservators  of  the  river 
Thames,  and  under  the  inspection  of  the  harbor  master,  and 
to  remain,  on  the  following  conditions  being  agreed  to  and 
observed  by  Messrs.  Cory,  namely,  that  the  accommodation 
be  assessed,  and  the  rent  paid  thereon ;  that  the  hulk  be  not 
used  for  the  purpose  of  storing  coals ;  that  it  be  for  the 
general  purposes  of  the  coal  trade;"  then  followed  arrange- 
ments as  to  the  towing  of  ships  and  barges  to  and  from  tne 
derrick,  all  to  be  done  to  the  satisfaction  of  the  Conserva- 
tors under  the  inspection  of  the  harbor  master,  "and  with 
the  full  understanding  on  the  part  of  Messrs.  Cory  that  if  at 
any  time  hereafter  it  shall  be  found  by  the  Conservators  in- 
expedient to  permit  the  moorings  for  the  derrick  hulk  to 
remain  in  that  or  any  other  part  of  the  river,  the  Conserva- 
tors will,  under  the  iy)wers  vested  in  them  by  the  9l8t  sec- 
tion of  the  Thames  Conservancy  Act,  cause  the  same  to  be 
removed."  This  resolution  related  to  derrick  Atlas  No.  1. 
A  similar  resolution  was  afterwards  passed  in  relation  to 
derrick  Atlas  No.  2,  and  the  compensation  or  rent  paid  to 
the  Conservators  was  assessed  at  £600  in  one  case  and  £650 
in  the  other. 

The  moorings  laid  down  for  Atlas  No.  1  consisted  of  four 
anchors  and  two  stones.  Two  of  the  anchors  were  small, 
the  other  two  were  large,  each  being  made^  not  like  ordinary 
anchors  on  board  ship,  but  with  one  fluke  only,  such  as  are 
used  for  permanent  moorings.  This  sort  of  anchor  could 
not  be  dropped  in  the  ordinary  way  of  ship  anchors.  A 
hole  in  the  bed  of  the  river  (to  the  depth  of  about  seven  or 
eight  feet)  was  therefore  dredged  out  large  enough  to  con- 
tain the  whole  of  the  anchor.  Into  this  hole  the  anchor 
was  carefully  laid  with  the  fluke  downwards,  and  the  hole 
was  filled  up,  to  tbe  level  of  the  bed  of  the  river,  with  bal- 
last, which  was  made  to  lie  all  round  and  over  the  anchor, 
and  a  chain  cable  from  the  anchor  to  the  derrick,  was  led  up 
through  the  ballast.  Each  of  the  two  stones  was  about 
seven  feet  long,  five'feet  wide,  and  three  feet  thick.  A  hole 
in  the  bed  of  the  river  was  dredged  out  large  enough  to  con- 
tain each  stone,  and  about  seven  feet  deep ;  a  chain  cable 
came  up  from  the  stone  to  the  ^derrick  and  the  hole  [265 
of  each  stone  was  filled  up  with  ballast ;  about  seventy  tons 
of  ballast  being  used  in  each.    Atlas  No.  2  was  moored  in  a 
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similar  wav.  The  work  was  actually  done  by  men  in  the 
usnal  employment  of  the  Conservators,  but  these  men  were 
paid  for  their  labor  by  the  plaintiffs. 

The  moorings  thus  formed  were  as  firm  as  it  was  possible 
to  place  in  the  bed  of  the  river,  and  each  derrick  was  at- 
tached to  these  moorings.  The  derricks  could. not  weigh 
the  moorings  as  ships  weigh  anchors,  but  could  only  move 
from  them  by  casting  oflE  the  cables  and  leaving  the  anchors 
and  stones  behind. 

Upon  these  facts  the  church- wardens  of  Greenwich,  treat- 
ing the  plaintiffs  as  occupiers  of  land  within  the  parish, 
rated  them  to  the  relief  of  the  poor.  A  warrant  of  distress 
was  issued,  the  rate  was  paid  under  protest;  and  this  action 
was  brought.  The  Court  of  Common  Pleas  held  that  the 
plaintiffs  were  not  liable  to  be  rated.  In  the  Appeal  Court 
the  judges  unanimously  reversed  the  judgment  of  the  court 
below,  and  ordered  judgment  to  be  entered  for  the  defen- 
dant.    This  appeal  was  then  brought. 

Mr.  Theslger,  Q.C.,  and  Mr.  Patchett^  Q.C.,  for  the  ap- 
pellants:. There  are  two  questions,  ficst,  whether  under  the 
terms  of  the  resolution  passed  by  the  Conservators,  the 
plaintiffs  had  become  occupiers  of  part  of  the  soil  and  bed 
»  of  the  river,  or  were  to  be  considered  as  mere  licensees,  a 
privilege  being  granted  them  to  use  the  moorings  while  tlie 
beneficial  occupation  of  the  bed  of  the  river  remained  in  the 
Conservators  themselves. 

The  act  here,  though  it  related  to  the  Thames,  was  a  pri- 
vate act.  In  the  44th  clause  power  was  given  to  the  Con- 
servators to  make  orders  and  by-laws,  and  till  they  had 
done  so,  the  existing  orders  and  by-laws  were  to  continue — 
the  object  of  the  act  being,  as  stated  in  the  preamble,  the 
improvement  of  the  river  and  the  navigation  thereof.  The 
Conservators  had  power  to  make  landing  places  and  lay 
down  mooring  chains,  and  to  maintain  them  or  to  remove 
them  as  should  be  required.  And  they  could  take  the  moor- 
ing chains  of  private  individuals,  and  they  could  grant 
licenses  for  the  use  of  mooring  chains,  and  no  place  as  to 
which  a  license  had  not  been  granted,  could  be  a  moorino^ 
place,  but  if  so  used  the  Conservators  could  require  its 
i266]  removal  or  might  treat  it  as  a  *nuisance.  All  these 
things  related  to  the  object  mentionM  in  the  preamble 
of  the  act,  the  improvement  of  the  river  and  the  navi- 
gation thereof.  But  nowhere  was  power  given  to  the 
Conservators  to  demise  any  part  of  the  bed  or  soil  of  the 
river.  Nor  had  they  done  so  in  ^this  instance.  They  had 
merely  granted  a  license  for  the  use  of  the  moorings  by  the 
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derricks,  and  in  that  way  had  been  providing  for  the  ordi- 
nary business  connected  with  the  navigation  of  the  river. 
The  moorings  remained  theirs.  Even  the  grant  of  the  use  of 
the  moorings  was  made  subject  to  the  power  of  the  Conser- 
vators to  terminate  it  at  a  week's  notice.  Such  a  reservation 
of  power  was  in  character  with  a  license,  but  not  with  a  de- 
mise. They  had  merely  conceded  an  easement  which  they 
could  terminate  at  'their  pleasure.  With  the  exception  of 
the  word  rent^  which  was  one  of  the  many  terms  describing 
a  money  payment  used  in  the  act,  there  was  not  a  single 
phrase  which  pointed  to  anything  but  a  mere  license  to  use 
the  mooring  chains  till  that  license,  should  be  recalled. 
There  was  no  permission  to  occupy  any  part  of  the  river, 
but  merely  to  lay  down  mooring  chains,  which  itself  was  a 
work  to  be  done  to  the  satisfaction  of  the  Conservators,  and 
was  in  fact  done  by  their  workmen.  Everything  showed  not 
a  demise  of  the  soil,  but  a  mere  permission  to  do  certain 
acts  upon  it.  The  appellants  had  no  more  re^l  occupation, 
in  the  legal  sense  of  the  phrase,  than  had  a  lodger  in  a 
house,  or  a  visitor  iti  an  hotel. 

Then  as  to  the  cases :  in  Reg,  v.  Morrison  (')  there  was  a 
ship-building  yard  on  the  bank  of  a  navigable  river ;  a  float- 
ing dock  was  in  the  river  attached  by  chains  to  the  yard. 
The  owner  of  the  yard  and  this  floating  dock  was  rated  to 
the  poor  for  his  ''river  frontage  with  floating  dock  at- 
tached ;"  but  the  court  held  that  no  rate  was  to  be  levied  in 
respect  of  the  floating  dock,  which  could  not  be  considered 
accessory  to  the  yard.  [Lord  Blackburn  :  That  was  no 
occnpation  of  part  of  the  soil.]  In  Forrest  v.  The  Overseers 
of  Oreenwich  (')  the  rate  was  upheld  because  the  barge  was 
permanently  attached  to  the  shore  and  grounded  at  low 
water  on  the  bed  of  the  river;  and  Lord  Campbell  (")  ex- 

Eressly  referred  to  these  matters  as  the  ground  of  liability, 
^nt  in  Watkirt^  v.  *  Inhabitants  of  Milton  (*),  a  grant  [267 
of  a  permission  to  use  the  moorings  of  the  Conservators  on 
condition  of  paying  an  annual  sum  of  £30  towards  the  ex- 

5>ense  of  maintaining  and  repairing  the  moorings — similar 
acts  not  existing — the  permission  was  held  not  to  amount 
to  a  demise,  so  as  to  render  the  person  who  liad  the  per- 
mission liable  to  be  rated.  Reg.  v.  Leith  (*)  appeared  at 
first  sight  to  be  favorable  to  this  rating,  but  there  all  the 
barges  which  formed  the  landing-pier  of  a  steamboat  com- 
pany, were  held  in  their  position  by  being  firmly  bolted  into 

(»)  1  El.  <fc  BL,  160.  (*)  Law  Rep.,  8  Q.  B.,  860. 

(*)  8  El.  <t  BI.,  890.  (*)  1  El.  <fc  JBl.,  121. 

(»)  At  p.  899. 

19  Eng.  Rep.  12 
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a  wharf  wall,  and  the  rate  was  made  on  the  land  and  prem- 
ises, which  were  undoubtedly  i-atable,  but  even  there,  Mr. 
Justice  Wightmain  said  (*):  ''Had  the  rate  been  laid  on  the 
barges  only,  as  distinct  from  the  land,  I  should  have  paused 
before!  affirmed  it ;"  but  they  were  reallv  made  to  form  an 
extension  of  the  land  by  being-solidly  and  firmly  connected 
with  it.  And  that  particular  reason  for  upholding  the  rate 
in  that  case  is  explained  by  the  case  of  JReg.  t.  Morrison  ('), 
which  almost  immediately  follows  it,  and  shows  that  where 
there  was  no  such  fixed  and  immovable  connection  with  the 
land,  the  floating  dock  was  not  ratable.  In  Allan  v.  Over- 
seers of  Lioerpool  (")  the  Mersey  Docks  Board  granted  the 
use  of  certain  warehouses  to  the  steamships  of  the  appel- 
lant ;  they  formed  part  of  the  land  of  the  Dock  Board,  out 
the  board  there,  like  the  Conservators  here,  reserved  the 
power  of  putting  an  end  at  pleasure  to  the  use  of  these 
warehouses  by  the  appellant,  and  so  he  was  held  not  to  be 
an  occupier,  the  Commissioners  of  the  Mersey  Docks  not 
having  parted  with  their  exclusive  possession  of  the  ware- 
houses. And  a  similar  decision  was  pronounced  in  Inman 
V.  Kirkdale  Q.  In  London  and  North  Western  Railway 
Company  v.  Buckmaster  (•)  the  directors  of  the  company, 
owners  of  some  stables  that  stood  within  the  gates  of  one  of 
their  stations,  granted  permission  to  certain  coalowners  to 
use  their  stables,  on  the  payment  of  a  monthly  rent,  witl)  an 
undertaking  to  deliver  up  the  stables  at  a  month's  notice, 
and  the  directors  were  treated  as  the  occupiers  of  the  stables, 
268]  and  were  held  to  be  properly  rated :  the  ^coalowners 
being  mere  licensees  permitted  to  use  the  stables.  When 
the  present  case  was  Defore  the  Court  of  Common  Pleas  Q, 
it  was  held  that  the  plaintiffs  were  not  liable  to  be  rated, 
for  that  they  had  not  an  exclusive  occupation  of  any  por- 
tion of  the  soil  of  the  river  but  merely  a  license  to  attach 
their  vessel  to  the  moorings  at  the  pleasure  of  the  Conserva- 
tors. It  is  submitted  that  that  was  the  true  construction  of 
the  resolution,  and  no  other  could  properly  be  given  to  it, 
since  the  Conservators  had  no  power  to  demise  any  part  of 
the  soil  or  bed  of  the  river.  Even  the  Crown  itself  nad  no 
power  any  more  than  a  subject  to  use  the  soil  or  bed  of  the 
river  to  any  purpose  amounting  to  a  nuisance:  Tfie  Attor- 
ney-Oeneral  v.  Johnson  (').  This  is  only  a  rehearing  of  the 
case  of  Cory  v.  Church-wardens  of  Oreenwich  ('),  where  it 

Q)  1  EL  A  Bl,  at  p.  189.  •      (•)  Law  Rep.,  10  Q.  B.,  70. 

(«)  I  El.  4&  Bl.,  160.  (•)  Law  Rep.,  10  C.  P.,  504. 

(«)  Law  Rep.,  9  Q.  B.,  180.  (')  Wils.  Ch.  Cas.,  87. 

(*)  Law  Rep.,  9  Q.  B.,  186.  (*)  Law  Rep.,  7  C.  P.,  499. 
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was  held  that  the  derrick  was  not  liable  to  be  rated,  and  it 
is  submitted  that  that  decision  was  correct. 

Mr.  Brown^  Q.C.,  and  Mr.  Oswald^  for  the  respondent, 
were  not  called  on  to  address  the  House. 

The  Lord  Chancellor  (Lord  Cairns) :  My  Lords,  the 
question  raised  by  this  appeal  is  whether  the  appellants  are 
ratable  to  the  relief  of  the*  poor  of  the  parish  of  Greenwich 
under  a  rate  or  assessment  which  has  been  made  against 
them.  In  the  assessment,  the  description  of  the  property 
rated  is  thus  given :  First,  ''Moorings  to  which  coal  derrick 
and  apparatus,  Atlas  No.  1,  are  moored  to  bed  of  river ;" 
Second,  '*  Moorings  to  which  coal  derrick  and  apparatus. 
No.  2,  are  moored  to  bed  of  river;"  so  that  the  subject- 
matter,  in  respect  of  which  the  appellants  are  said  to  be 
ratable,  is  certain  moorings  by  whicn  a  certain  coal  derrick 
is  moored  to  the  bed  of  the  river  Thames. 

Now,  my  Lords,  in  order  to  place  the  facts  of  the  case 
upon  a  distinct  footing,  and  to  distinguish  them  from  one 
or  two  authorities  which  have  been  very  much  pressed  upon 
your  Lordships,  I  will  direct  your  Lordships  attention  to 
the  statement  in  the  case  as  to  the  nature  of  these  moorings. 

With  regard  to  Atlas  No.  1,  the  case  states  that  it  is 
"  moored  *or  retained  at  the  spot  where  she  floats  [269 
in  the  following  waj',  viz.,  by  two  single  fluke  anchors  on 
the  side  nearest  the  shore,  by  two  stones  on  the  channel 
side,  and  by  two  stream  anchors,  one  at  her  head,  and  the 
other  at  her  stern."  It  is  also  stated  that  having  been  for- 
merly in  another  position  than  that  which  she  now  occupies, 
in  moving  her  from  the  .former  position,  the  four  anciiors 
and  the  chain  cables  by  which  she  had  then  been  attached 
to  the  mooring  were  removed  with  her,  and  two  of  them 
were  put  down  again  in  mooring  her  at  her  present  moor- 
ings, and  that  those  two  are  two  of  the  four  to  which  I 
have  already  referred.  It  is  stated  in  paragraph  12  that 
the  moorings  as  actually  laid  down  for  Atlas  No.  1,  con- 
sist of  ''four  anchors  and  two  stones"  and  that  of  those 
anchors  "the  two  named  in  paragraphs,"  that  is  to  say, 
the  two  which  had  followed  her  from  the  place  where  she 
previously  had  been  moored,  which  had  been  taken  on 
Doard  and  brought  with  her,  those  two  are  "small  and  of 
little  importance."  "And  it  is  not  contended  on  the  part 
of  the  defendant  that  any  liability  to  be  rated  in  respect 
of  the  soil  occupied  by  them  attaches  to  the  plaintiffs.  I 
ask  your  Lordships'  attention  to  that,  because  it  appears 
that  there  are  two  of  these  anchors,  which  are  part  of  the 
equipment  of  the  ship,  and  followed  her  from  her  previous 
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moorings,  and  are  dropped  at  her  present  moorings,  and  it 
is  not  said  that  they  constitute  any  moorings  in  respect  of 
which  ratability  will  arise. 

"But  the  other  two  anchors  are  made  with  only  one  fluke 
each,  and  are  such  as  are  never  used  as  anchors  on  board 
ship,  but  are  only  used  for  permanent  moorings.  Anchors 
with  one  fluke  could  not  be  trusted  to  take  the  ground  when 
dropped  in  the  ordinary  way.  In  laying  down  each  of 
these  anchors,  a  hole  was  dredged  out  large  enough  to  con- 
tain the  whole  of  the  anchor,  and  to  a  depth  between  seven 
and  eight  feet  below  the  bed  of  the  river.  The  anchor  was 
then  carefully  laid  on  with  the  flake  downwards,  and  the 
hole  was  afterwards  filled  up  to  the  level  of  the  bed  of  the 
river  with  ballast,  which  lies  all  around  and  over  the  anchor, 
through  which  ballast  the  chain  cable  is  led  up  to  the 
derrick." 

Then  the  13th  paragraph  states,  "The  two  stones  used  are 
each  of  them  about  seven  feet  long  by  five  wide  and  three 
thick.  In  order  to  put  each  of  these  in  theit  places  a  hole 
270]  was  dredged  out  *large  enough  to  contain  the  stone, 
and  about  seven  feet  deep.  The  stone  was  then  let  down 
into  the  hole,  and  the  hole  then  filled  up  to  the  level  of  the 
bed  of  the  river  with  ballast.  There  is  about  a  four  feeC 
thickness  of  ballast  on  each  stone,  and  about  seventy  tons 
of  ballast  are  used  in  each  hole,  a  chain  cable  is  led  up 
through  the  ballast  to  the  derrick.  The  moorings  formed 
by  these  two  anchors  and  stones  are  as  firm  moorings  as  it 
is  possible  to  place  in  the  river.  It  is  quite  impossible  that 
the  derrick  using  them  can  weigh  them  in  the  ordinary  way 
in  which  ships  weigh  anchor.  If  the  derrick  had  to  be 
moved,  it  could  only  be  by  casting  off  the  cables  and  leav- 
ing these  anchors  and  stones  behind." 

Now,  my  Lords,  by  whom  was  this  work  done  of  embed- 
ding these  moorings  in  the  soil  of  the  river?  That  is  stated 
in  the  11th  paragraph — ''Instead  of  themselves  laying  down 
the  moorings  contemplated  by  the  said  resolution"  (to  that 
I  shall  afterwards  have  to  refer — ^it  is  the  resolution  author- 
izing this  work),  ''the  plaintiffs  caused  and  procured  the 
necessary  work  to  be  done  by  the  workmen  of  the  said  Con- 
servators, and  paid  the  said  Conservators  the  whole  of  the 
costs  and  charges  of  the  materials  and  labor  expended  in 
and  about  the  same."  Therefore  your  Lordships  will  take 
it  that  it^is  just  as  if  the  present  appellants  had  themselves, 
by  their  own  servants,  purchased  the  materials  which  were 
necessary  for  these  moorings,  and  then  by  permission  of 
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those  who  could  authorize  them,  laid  the  moorings  down  in 
the  bed  of  the  river. 

With  regard  to  the  other  moorings,  there  is  some  differ- 
ence in  the  way  in  which  they  have  been  made.  As  to  them, 
your  Lordships  find  this  statement  in  the  16th  paragraph  : 
"The  material  position  of  the  moorings  of  'Atlas  No.  2' 
consists  of  two  anchors,  similar  to  the  anchors  mentioned  in 
paragraph  12,  but  having  iron  instead  of  wooden  stocks," 
"but  instead  of  the  stones  used  for  'Atlas  No.  1'  two  large 
fan-shaped  screws  have  been  used.  These  are  screwed  into 
the  bed  of  the  river  to  a  depth  of  ten  feet,  in  the  manner 
shown  upon  the  plan  marked  'A,'  annexed  hereto,  which  is 
to  be  taken  as  part  of  this  case.  These  screws,  together 
with  the  two  single  fluke  anchors,  form  moorings  as  perma- 
nent as  those  used  for  '  Atlas  No.  1,'  and  it  would  be  equally 
impossible  for  the  derrick  using  them  to  weigh  them  in  the 
ordinary  way." 

♦Those,  my  Lords,  being  the  facts  with  regard  to  [271 
these  moorings,  I  will  in  the  first  place  ask  your  Lordships 
to  observe  how  completely  they  differ  the  case  from  one 
which  was  referred  to  in  the  argument,  a  case  in  which  the 
present  appellants  appear  to  have  been  the  plaintiffs  on  a 
former  occasion  against  the  same  defendants,  the  overseers 
and  church-wardens  of  Greenwich.  That  case  is  reported ; 
it  is  Cory  v.  Church-wardens  of  Oreenwich  (*).  The  facts 
of  .that  case  were  these:  There  was  a  derrick  which,  as  re- 
gards that  which  was  above  water,  appears  to  have  been  of 
the  same  character  as  those  which  I  have  just  mentioned, 
and  it  was  moored  in  the  river,  but  it  was  moored  simply  in 
this  way :  "by  two  single  fluke  anchors  on  the  side  nearest 
the  shore,  and  by  two  stones  on  the  channel  side,  and  by 
two  stream  anchors,  one  at  the  head  and  the  other  at  the 
stem.  The  anchors  and  stones  were  merely  dropped  into 
the  river,  no  force  being  used  for  the  purpose  of  fastening 
either  anchors  or  stones.  Before  dropping  the  stones,  a 
small  quantity  of  ballast  was  removed  in  the  bed  of  the 
river,  so  that  the  stones  might  lie  flat."  My  Lords,  under 
these  circumstances,  it  was  held  that  the  moorings  were  not 
immovable  from  the  bed  of  the  river,  that  they  were  only, 
as  the  late  Mr.  Justice  Willes  expressed  it,  "part  of  the 
equipment  of  the  vessel  itself,"  and  that  therefore  there 
were  no  moorings  which  could  be  said  to  be  fixed  to  the 
soil  of  the  river  and  to  be  occupied  as  part  of  the  soil  by  the 
plaintiffs. 

That,  my  Lords,  I  think,  puts  aside  that  authority,  and 

(»)  Law  Rep.,  7  C.  P.,  499. 
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will  enable  your  Lordships,  having  regard  to  the  facts  which 
are  found  in  the  present  6ase,  to  arrive,  as  I  think  you  will, 
without  hesitation,  at  the  conclusion  that  you  have  here 
moorings  which  are  clearly  fixed  into  and  bedded  in  the  soil 
of  the  river  Thames,  just  as  much  as  if  piles  had  been  driven 
ten  or  twenty  feet  deep  into  the"  soil,  and  that  if  you  find 
any  person  in  occupation  of  those  moorings,  and  that  occu- 
pation is  a  beneficial  occupation,  the  person  so  occupying  is 
occupying  hereditaments  within  the  statutes  which  create 
chai^eability  to  the  assessment  to  the  poor. 

Well,  then,  my  Lords,  there  arises  the  other  question. 
Who  is  the  occupier  of  these  moorings?  In  the  first  place, 
to  whom  do  the  moorings  belong?  Unquestionably  they 
272]  belong  to  the  present  ^appellants.  They  do  not  be- 
long to  the  Conservators  of  the  river,  they  were  not  paid  for 
by  the  Conservators  of  the  river,  they  were  provided  by  the 
appellants  out  of  their  own  money,  and  put  down  at  their 
own  expense.  And  this  circumstance  differs  the  present 
case  most  materially  from  the  second  case,  which  was  very 
much  pressed  in  argument  upon  your  Lordships.  I  mean 
the  case  within  the  jurisdiction  of  the  Conservators  of  the 
river,  the  case  of  Watkins  v.  TJie  Overseers  of  MiUon-next- 
Oravesend  (*). 

In  that  case  there  was  a  coal  hulk  whigh  was  moored  in 
the  river  Thames  for  the  purpose  of  containing  about  1,600 
tons  of  coal  which  were  put  out  of  lighters  into  the  hulk  and 
then  again  distributed,  as  occasion  required,  in  other  light- 
ers, when  wanted  for  use.  This  hulk  was  moored  in  the 
river  Thames  within  the  parish  of  Milton,  near  Gravesend, 
and  it  was  moored  in  this  way :  There  were  two  screw  piles 
driven  into  the  bed  of  the  river,  driven  in  by  the  Conserva- 
tors, and  belonging  to  the  Conservators,  and  a  license  or 
permission  was  granted  by  the  Conservators  to  the  9wner  of 
this  hulk  to  moor  or  attach  his  hulk  to  these  piles  so  driven 
into  the  bed  of  the  river.  It  does  not  appear  from  the  agree- 
ment in  the  case  that  this  was  an  exclusive  permission  given 
to  the  owner  of  this  hulk  only ;  and  if  I  were  to  judge  by 
the  agreement  alone,  I  should  have  said  that  it  might  have 
been  in  the  power  of  the  Conservators  either  to  have  attached 
a  vessel  of  their  own,  if  they  had  one,  to  the  same  screw 
piles,  or  to  have  allowed  some  other  person  to  attach  a  ves- 
sel or  hulk  of  his.  However;  I  see  that  the  learned  judges 
assume  that  it  ought  to  be  looked  at,  and  therefore  I  prefer 
to  look  at  it,  as  if  exclusive  permission  had  been  given  to 

(^)  Law  Rep.,  3  Q.  B.,  SBO. 
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the  owner  of  the  hulk  to  attach,  as  in  point  of  fact  for  sev- 
eral years  he  had  attached,  his  hulk  to  the  piles. 

But,  my  Lords,  that  case  turns  entirely  upon  this,  that 
the  owner  of  the  hulk,  who  was  the  person  rated,  was  not  in 
occupation  of  these  moorings.  The  moorings  were  not  his — 
the  moorings  were  the  moorings  of  the  Conservators,  and 
the  Conservators,  having  these  moorings  belonging  to  them- 
selves, gave  him  the  permission  to  attach  his  hulk  to  these 
moorings.  The  court  held,  and  I  will  assume  rightly  held, 
because  it  does  not  bear  in  any  way  upon  the  facts  of  the 
present  case,  that  that  was  merely  a  ^permission  to  [273 
attach  the  hulk  to  the  moorings  of  the  Conservators,  and 
that  there  was  no  occupation  by  the  owner  of  the  hulk  of 
the  moorings  of  the  Conservators. 

My  Lords,  be  that  case  correctly  decided  or  not,  it  has 
no  bearing  upon  the  facts  of  the  present  case,  where  your 
Lordships  find  moorings  put  down  by  the  appellants,  paid 
for  by  tne  appellants,  belonging  to  the  appellants,  usea  bv 
the  appellants,  and  used  by  the  appellants  alone,  and  with 
regard  to  which  either  you  must  arrive,  as  it  seems  to  me, 
at  this  conclusion,  that  they  are  occupied  by  no  person 
whatever,  or  if  they  are  occupied  by  any  one,  that  they  are 
occupied  by  the  appellants. 

But,  my  Lords,  it  remains  to  look  more  accurately  at 
what  is  the  character  of  the  occupation  of  the  appellants, 
and  how  it  is  that  they  come  to  have  the  occupation  of  these 
moorings.  For  the  purpose  of  rating,  it  might  indeed  be 
sufficient  to  look  at  tne  mere  fact  of  occupation.  They  are 
found  in  occupation  of  that  which  is  to  them  a  valuable  oc- 
cupation of  this  fixed  property,  and  are  therefore  ratable 
to  the  relief  of  the  poor,  even  though  it  might  turn  out 
that  their  occupation  is  a  wrongful  one,  or  one  the  pro- 
priety of  which  they  cannot  justify.  But  when  your  Lord- 
ships look  at  the  circumstances  under  which  they  have 
come  into  that  occupation,  it  appears  to  me  that  their  pos- 
session of  the  moorings  is  a  rightful  one,  and  is  itself  to  be 
designated,  according  to  the  most  accurate  expression,  an 
"occupation"  of  the  moorings.  Their  occupation  arises  in 
this  way:  the  Conservators  of  the  Thames,  as  your  Lordships 
well  know,  have,  under  the  act  of  1857,  carried  over  to  them, 
and  brought  into  their  proprietorship,  all  the  rights  in  the 
.  bed  and  soil  of  the  river  Thames  which  belonged  to  the 
Crown,  or  which  were  claimed  by  the  Corporation  of  Lon- 
don. They  are  made  the  guardians,  as  it  were,  of  the  navi- 
gation of  the  Thames,  and  the  protectors  of  the  bed  and  soil 
of  the  Thames  for  the  purpose  of  the  navigation.    They  have 
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certain  powers — very  large  powers — given  to  them  for  the 
protection  of  the  navigation ;  they  have  certain  powers  for 
making  bv-laws  to  protect  the  navigation;  they  have  pow- 
ers to  make  piers  and  landing  places  for  the  accommodation 
of  the  public ;  and  they  have  gowers  to  authorize  riparian 
owners  to  make  landing  places,  and  wharves,  and  jetties, 
274]  and  to  put  down  mooring  chains  *and  moorings  for 
the  better  and  more  convenient  enjoyment  of,  and  access  to, 
their  lands. 

The  course  which  in  this  particular  case  appears  to  have 
been  taken  was  this :  An  application  being  made  by  the 
appellants  Messrs.  Cory  &  Son,  to  the  Conservators,  a  reso- 
lution was  passed  in  these  words:  "That  permission  be 
given  to  Messrs.  Cory  &  Son  to  lay  down  moorings  (at  which 
the^  may  place  derrick  hulk)  immediately  opposite  the 
sluice  next  eastwards  of  Angers tein's  Wharf,  East  Green- 
wich, and  510  feet  from  the  river  wall  at  the  sluice  as  per 
plan,  the  work  to  be  done  to  the  satisfaction  of  the  Con- 
servators of  the  river  Thames  and  tinder  the  inspection  of 
the  harbor  master,  and  to  remain  on  the  following  conditions 
being  agreed  to  and  observed  by  Messrs.  Cory,  viz.,  that  the 
accommodation  be  assessed,  and  the  rent  paid  thereon,"  that 
is  to  say,  that  the  clause  of  the  act  of  Parliament  should  be 
complied  with  which  provided  that  none  of  these  permis- 
sions should  be  given  to  any  riparian  proprietor  as  a  matter 
of  favor  or  of  indulgence,  but  merely  upon  the  proper  as- 
sessment by  the  proper  officer  as  to  the  value  of  the  permis- 
sion given  ;  ''  that  the  hulk  be  not  used  for  the  purpose  of 
storing  coals ;  that  it  be  for  the  general  use  of  the  coal  trade, 
but  the  barges  to  or  from  the  hulk  be  in  all  cases  towed  by 
a  steam  tug  to  or  from  the  Custom  House,  London ;  that  all 
vessels  leave  the  hulk  immediately  after  being  discharged, 
and  that  sailing  colliers  when  discharged  be  towed  away  .to 
such  part  of  the  river  as  the  harbor  master  may  direct,  and 
in  all  other  respects  to  be  worked  to  the  satisfaction  of  the 
Conservators  under  the  inspection  of  the  harbor  master ;  and 
with  the  full  understanding  on  the  part  of  Messrs.  Cory, 
that  if  at  any  time  hereafter  it  shall  De  found  by  the  Con- 
servators inexpedient  to  permit  the  moorings  for  the  derrick 
hulks  to  remain  in  that  or  any  other  part  of  the  river,  the 
Conservators  will,  under  the  powers  vested  in  them  by  the 
91st  section  of  the  Thames  Conservancy  Act,  cause  the  same 
to  be  removed,"  that  is  to  say,  Messrs.  Cory  are  warned 
at  the  end  of  this  agreement  that  the  Conservators  will  re- 
tain the  statutory  right  given  them  by  the  91st  section  of 
the  Thames  Conservancy  Act  of  causing  the  moorings  at  any 
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time  they  think  fit  to  be  removed  on  giving  a  week's  notice ; 
but,  subject  to  that  right  of  removing  them  by  their  statu- 
tory power  at  a  week's  *notice,  the  moorings  will  be  [275 
allowed  to  remain,  the  rent  assessed  upon  them  being  regu- 
larly paid. 

Now,  my  Lords,  as  I  read  that,  putting  aside  the  words 
and  looking  at  the  real  substance  of  the  transaction,  I  can- 
not look  upon  it  as  otherwise  than  an  exercise  on  the  part 
of  the  Conservators  of  their  parliamentary  powers,  by  giv- 
ing to  Messrs.  Cory  a  right  to  lay  down  these  moorings,  and 
also  a  right,  after  the  moorings  are  laid  down,  to  occupy 
them  through  the  instrumentality  of  this  derrick,  until,  iff. 
the  exercise  of  the  same  parliamentary  powers,  and  upoa 
a  week's  notice  being  given,  the  Conservators  shall  remove 
them-  from  their  occupation. 

Therefore  it  seems  to  me  that  your  Lordships  have  here  a 
fixed  property  found  in  the  occupation  of  the  Messrs.  Cory, 
to  an  occupation  of  which  fixed  property  no  person  else  can 
set  up  any  claim,  and  that  done  under  an  exercise  by  the 
Conservators  of  powers  which  appear  to  me  to  provide  for 
and  to  authorize,  if  it  were  necessary  to  find  authority  for 
it,  an  occupation  of  that  particular  kind. 

On  the  whole,  my  Lords,  I  must  say  I  am  entirely  satis- 
fied with  the  unanimous  judgment  of  the  learned  judges  of 
the  Court  of  Appeal,''  and  I  submit  therefore  to  your  Lord- 
ships that  this  being  a  case  of  error,  judgment  here  also 
should  pass  for  the  defendant  in  error. 

Lord  Hatherley:"  My  Lords,  I  take  the  same  view  of 
this  case  which  has  been  expressed  by  my  noble  and  learned 
friend  on  the  woolsack. 

The  two  questions  to  which,  as  it  appears  to  me,  we  have 
to  direct  our  attention,  and  to  which  indeed  our  attention 
has  been  most  ably  directed  by  Mr.  Thesiger  and  Mr.  Patch- 
ett  are  these:  First,  What  is  the  nature  of  the  interest 
conferred  by  the  agreement  or  permission  set  forth  in  the 
case  before  us ;  and  secondly,  when  we  have  ascertained  the 
character  of  that  interest,  what  is  the  nature  of  the  occupa- 
tion which  has  been  exercised  by  the  appellants  in  this  case  ? 

As  Lord  Campbell  expresses  it  in  one  of  the  cases  last 
cited  (*),  as  *regards  the  nature  of  the  occupation  [276 
the  question  is,  whether  it  be  "a  permanent  and  profitable 
occupation  of  land  within  the  parish"  which  seeks  to  assess 
the  person  in  respect  of  such  occupation.  As  regards  the 
interest  of  the  person  who  is  so  to  be  rated  it  must  be  an 
interest  in  himself  exclusively.     On  the  first  part  the  argu- 

Sl  Forrett  v.  The  Overseen  of  Oreenwich,  8  EL  A  Bl.,  at  p.  900. 
NQ.  Rep.  13 
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ment  turned  upon  the  latter  branch  of  the  case,  namely, 
whether  the  appellants  had  got  such  an  occupation  under 
this  instrument  as  would  make  them  liable  to  rating.  I  ap- 
prehend that  in  ascertaining  the  answer  to  that  question  the 
courts  have  not  meant  by  the  twm  "exclusively"  that  the 
interest  may  not  be  determined  on  certain  terms  and  con- 
ditions, but  merely  that  the  person  so  occupying  should 
have  the  right  unattended  by  a  simultaneous  right  of  any 
other  person  in  respect  of  the  same  subject-matter. 

An  illustration  has  been  given  in  the  course  of  the  argu- 
ment, wliiqh  is  commonly  given  in  oases  of  this  character, 
t]^at  of  a  landlord  of  an  hotel,  or  the  landlord  of  a  lodging 
house,  in  which  case  although  a  person  sleeping  at  the  hotel 
may  have  the  exclusive  use  of  his  bedroom  for  the  night,  or 
the  exclusive  use  of  a  sitting-room  during  the  day,  or  a  lodger 
the  exclusive  use  of  the  chambers  he  occupies,  still  there  is 
a  concurrent  right  reserved  by  the  landlord  of  the  hotel  or 
the  person  who  lets  the  lodgings,  of  using  the  hotel  or  lodg- 
ing house  for  whatever  purposes  he  may  think  fit  for  man- 
aging the  establishment  ana  all  purposes  connected  with  it. 
That  is  not  such  an  occupation  on  the  part  of  the  lodger  or 
the  guest  at  the  hotel  as  would  make  him  liable  to  be  rated. 

But  in  the  present  case  all  the  argument  has  turned  upon 
this,  that  independently  of  the  question  whether  or  not  this 
be  a  license  or  in  the  nature  of  a  demise,  inasmuch  as  there 
are  certain  by-laws  which  may  be  made  from  time  to  time 
by  the  Conservators,  who  have  given  this  permission,, and 
inasmuch  as  by  the  91st  section  of  the  act  the  power  of  any 
person  to  have  this  beneficial  occupation  may  be  determined 
on  a  week's  notice,  therefore,  there  is  not  conferred  on  the 
Messrs.  Cory  the  exclusive  possession  of  these  mooring 
chains  which  they  have  been  permitted  to  place  in  the  river 
as  is  described  in  the  case.  I  apprehend,  my  Lords,  that  it 
would  be  a  confusion  of  ideas  to  say  that  it  interferes  with 
the  exclusive  possession  any  more  than  a  right  of  re-entry 
277]  on  the  part  *of  a  landlord  in  certain  given  events 
could  be  said  to  interfere  in  any  way  with  the  right  of  the 
tenant  during  the  time  he  is  holding.  He  is  in  beneficial 
occupation  for  a  term,  though  that  term  is  limited  by  cer- 
tain contingencies  which  may  possibly  determine  his  interest 
at  an  earlier  period. 

Now,  my  Lords,  What  is  done  by  this  agreement?  A  per- 
mission is  granted  to  Mr.  Cory  to  lay  down  mooring  chains 
according  to  the  powers  vested  in  the  Conservators  pursuant 
to  the  58th  section  of  the  act;  and  when  laid  down  they  are 
to  remain.    He  is  to  do  that  at  his  own  expense,  and  he  i3 
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to  do  it  to  the  satisfaction  of  th^  officers  appointed  for  that 
purpose  by  the  Conservators,  a  phrase  which  wonld  not  be 
used  with  respect  to  any  work  they  were  to  do  themselves. 
That  approbation  is  to  be  obtained,  because  the  person  who 
is  to  do  this  work  is  a  person  who  is  to  make  his  mooring 
chains  in  snch  a  manner  as  would  be  satisfactory  to  the 
Conservators,  and  when  he  has  done  that  they  must  remain, 
unless  a  notice  be  given  pursuant  to  the  91st  section,  or  un- 
less a  change  is  made  by  the  by-laws,  he  being,  subject  pos- 
sibly to  the  by-laws  which  may  be  made  by  the  Conservators 
for  the  better  regulation  of  their  business.  But  indepen- 
dently of  these  by-laws,  independently  of  anything  arising 
upon  the  91st  section,  the  mooring  chains  are  to  remain,  ana 
during  the  whole  of  that  time  he  is  in  exclusive  possession 
and  in  permanent  possession  in  the  sense  in  which  that  word 
is  used  in  cases  of  this  description,-  and  in  profitable  posses- 
sion. I  cannot  find  anything  on  the  face  of  the  instrument 
that  can  intimate  any  doubt  at  all  upon  that  being  the  chlar- 
acter  of  his  possession,  the  remaining  of  these  mooring 
chains,  of  which  her  is  to  make  use,  being  secured  to  him 
subject  only  to  those  contingencies  which  he  has  agreed 
upon,  but  the  possession  being  full  and  complete  until  those 
contingencies  occur. 

It  was  observed  by  Mr.  P^tchett,  just  now,  that  in  TTcrf- 
MrCs  Casei^)  the  Conservators  did  the  work,  and  he  said, 
"So  thev  did  here ;"  but  that  really  is  a  fallacy,  and  a  trans- 

Earent  fallacy.  They  did  not  do  an^  portion  of  the  work 
ere ;  it  was  simply  that  instead  of  hiring  another  set  of  la- 
borers the  Messrs.  Cory  hired  the  laborers  of  the  Conserva- 
tors, which  I  apprehend  they  were  at  perfect  liberty  to  do,  if  • 
the  Conservators  were  willing  that  they  *should  be  so  [278 
employed ;  and  they  paid  the  Conservators  for  those  labor- 
ers whom  thev  so  employed  in  execution  of  the  work.  In 
other  words,  the  Messrs.  Cory  did  the  work  through  the  me- 
dium of  employing  a  particular  agency ;  that  agency  makes 
no  difference  in  their  position.  The  worK  was  entirelv  done  by 
the  Messrs.  Cory,  and  they  having  done  this  work,  all  the 
other  conditions  in  the  agreement  were  also  fulfilled,  one 
of  which  was  that  the  rent  was  to  be  assessed  in  the  course 
provided  by  the  act,  which  was  ddne,  and  it  was  assessed  at 
a  tolerably  high  figure.  All  that  hating  been  done,  it  seems 
to  me  that  Messrs.  Cory  became  the  owners,  and,  subject  to 
the  events  which  might  determine  the  ownership  under  the 
permission,  the  sole  and  complete  owners  of  this  profitable 
tenement. 

(1)  Law  Rep.,  8  Q.  B.,  850. 
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Then  the  question  arises,  are  the  Messrs.  Cory  the  owners 
in  the  sense  of  being  occupiers  of  land  situate  within  the' 
parish?  My  Lords,  I  can  have  no  doubt  upon  that  point 
when  I  look  at  the  nature  and  the  character  oi  these  mooring 
chains.  They  are  described  in  the  papers  before  us,  and  the 
case  is  thereby  at  once  differed  from  two  or  three  of  the  cases 
which  have  been  cited,  one  being  with  reference  to  a  floating 
dock,  and  another  being  with  reference  to  an  arrangement 
by  which  these  mooring  chains  were  sunk  as  they  were  sunk 
here,  but  fixed  so  far  less  than  here,  that  they  were  capable 
of  being  moved  like  other  anchors,  whereas  here  they  were 
sunk  and  fixed,  and  would  have  to  be  hauled  up  by  means 
of  machinery  in  a  derrick.  That  alters  the  present  case 
from  the  case  of  a  floating  dock  which  is,  as  it  were,  a  ves- 
sel floating  about  upon  the  water,  and  which  cannot  be  said 
to  have  any  immovability  whatever  in  any  given  parish,  and 
so  can  hardly  be  subject  to  rates.  The  circumstance  in  the 
other  case  that  the  derrick  itself,  by  its  own  instrumentalitv, 
could  haul  up  the  stones  and  mooring  chains  just  as  it  could 
any  anchor,  reduced  it  again  to  the  case  of  a  ship,  of  which 
it  could  not  be  predicated  that  it  occupied  land  situated 
within  a  parish.  But  here  we  are  told  by  the  case  itself  that 
the  derrick  cannot  be  removed  at  all  except  by  slipping  its 
chains  and  cables,  because  the  stones  and  the  rest  of  the 
apparatus  are  so  fixed  in  the  bed  of  the  river  a^  to  prevent 
their  being  hauled  up  or  got  up,  except  by  some  much 
more  energetic  mode  oi  removal.  It  is  not  a  nice  question 
279]  here,  as  was  *said  in  part  of  the  argument,  between 
the  possibility  of  moving  a  more  or  less  great  weight,  but 
these  circumstances  indicate  the  intention,  from  the  very 
first,  of  all  the  parties  to  the  agreement  that  it  should  be  a 
fixed  and  permanent  mooring  chain,  subject  only  'to  such 
contingencies  as  might  arise  in  the  execution  of  the  works 
of  the  Conservators,  if  anything  should  occur  to  require  its 
removal. 

My  Lords,  I  think  that  none  of  the  cases  has  been  in  the 
slightest  degree  brought  up  to  such  a  case  as  we  have  here 
before  us.  I  cannot  have  any  doubt  whatever  that  there  is 
a  permanent  beneficial  interest  liable  to  be  divested  in  cer- 
tain given  contingencies  as  I  have  described,  that  it  is  a  val- 
uable and  an  exclusive  interest,  and  that  it  is  an  interest 
situate  in  the  bed  of  the  river  within  the  parish  of  Green- 
wich ;  and  therefore  that  it  is  liable  to  be  rated. 

Lord  O' Hag  an  :  My  Lords,  in  this  case  there  is  no  real 
conflict  about  legal  principle.  All  the  judges  of  the  courts 
below  have  agreed  as  to  the  grounds  of  ratability. 
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The  occupation  to  whicli  it  is  attacKed-tnust  be  an  actual, 
an  exclusive,  and  a  profitable  occupation:../ The  only  ques- 
tion is,  whether  the  Messrs.  Cory  had  such/ an  occupa- 
tion? I  think  they  clearly  had,  and  were  therefore  liaole 
to  be  rated. 

It  is  not  necessary  to  consider  the  nature  of  the  ^pbV'ejra 
of  the  Conservators  lor  the  purpose  of  the  argument ;  bijf  if: 
it  were,  I  have  no  doubt  that  they  acted  within  those  powera*^ 
in  their  dealings  with  the  appellants.  Under  the  50th  sec-' 
tion  of  the  statute  they  had  vested  in  them  all  the  interests 
of  the  Corporation  of  London  and  the  Crown  in  "the  bed 
and  soil"  of  the  river  Thames,  with  authority  to  make  jet- 
ties, piers,  and  landing  places,  and  to  permit  the  construc- 
tion of  such  moorings  as  are  the  subject  of  our  inquiry. 

Exercising  their  statutable  powers,  they  entered  into  a 
bargain  that,  for  certain  considerations,  the. Messrs.  Cory 
should  have  liberty  to  plant  their  moorings  in  the  bed  and 
soil  of  the  river,  with  an  understanding  that  if  the  Conserva- 
tors should  at  any  time  find  it  inexpedient  to  permit  those 
moorinM  to  remain,  they  might  *cause  their  removal  [280 
under  the  91st  section  of  the  Thames  Conservancy  Act,  by 
giving  a  week's  notice.  The  Messrs.  Cory  proceeded  wit n 
their  work,  and  completed  a  large  .and  costly  erection,  dig- 
ging down  several  feet  in  the  bed  of  the  river,  filling  the  ex- 
cavation with  great  stones,  passing  heavy  chains  through 
them,  and  piling  on  the  whole  some  seventy  tons  of  ballast. 
All  this  was  done  with'  their  own  money  and  under  their 
own  control,  and  the  erection  so  completed  was  their  own 
property.  The  Conservators  did  not  spend  a  pennjr  or  do 
an  act  in  the  course  of  the  construction,  or  meddle  in  any 
way  with  it  when  it  was  completed.  It  remained  in  the 
hands  and  under  the  full  dominion  of  those  who  had  created 
it,  subject  fo  the  right  of  removal  of  the  Conservators,  when 
they  might  find  it  desirable  to  fulfil  the  statutable  conditions 
for  that  purpose. 

In  this  state  of  undisputed  facts,  it  appears  to  me  that  the 
Messrs.  Cory  had  an  occupation,  an  actual  occupation,  an 
occupation  of  a  very  real  and  substantial  kind,  and  an  occu- 
pation which  was  not  merely  actual  but  rightful,  fairly  pur- 
chased, and  warranted  by  law.  If  the  occupation  was  not 
in  them,  it  was  in  nobody ;  and  I  cannot,  in  my  view  of 
the  circumstances,  concur  with  some  of  the  learned  judges 
in  holding  that  the  occupation,  actual  or  constructive,  re- 
mained in. the  Conservators.  If,  by  their  permission,  a  great 
stage  had  been  put  upon  piles  driven  into  the  river's  bed  for 
twenty  or  thirty  feet,  to  which  the  Messrs.  Cpry  only  could 
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have  access  as  tWS.  ^^^Y  ^^  erected  it,  or  if  a  great  house 
had  been  buU£  WItfi  the  same  license  and  in  the  same  way, 
having  ^ts  fgd^jSations  in  the  river,  the  Conservators  might 
as  well  'bave^been  called  the  occupants  of  both,  though 
neither,  belonged  to  them,  and  upon  neither  could  they  have 
entCTsftfl'tor  a  moment. 
-^.^  ''rtiere  was,  therefore,  in  my  judgment,  an  actual  occupa- 
^  *\  *ifon  in  the  Messrs.  Cory,  and  if  their  occupation  was  actual, 
;'"•.*••  It  was  exclusive.     The  license  or  permission,  call  it  what 
*•.  '    you  will,  under  which  the  moorings  were  created,  was  not 
to  be  capriciously  determined  at  any  instant,  or  without  the 
formal  notice  prescribed  by  the  statute;  and  until  that  no- 
tice was  given,  the  Conservators,  if  they  had  ventured  to 
intrude  upon  them,  would  have  acted  illegally  and  been 
liable  to  answer  in  an  action.     For  the  time,  and  subject  to 
the  conditions,  the  Messrs.  Cory  were  exclusive  occupants 
281]    as  *completely  as  if  their  occupation  had  been  of 
their  own  fee  simple  estate. 

Then,  if  the  occupation  was  actual  and  exclusive  it  was 
confessedly  profitable,  and  so  had  all  the  qualities  needful 
to  render  the  occupants  subject  to  the  rate. 

I  need  add  nothing  to  the  observations  already  made  upon 
the  authorities — not  one  of  them  appears  to  me  to  sustain 
the  appellants'  contention. 

Mr.  Thesiger  ably  urged  the  public  importance  of  pre- 
serving to  the  Conservators  the  control  of  the  river,  and  the 
inconvenience  of  the  construction  wfiich  would  recognize  the 
exclusive  occupancy  of  the  appellants ;  and  he  pressed 
your  Lordships  to  regard  the  irregular  form  of  the  contract, 
spelt  out  from  a  resolution  and  a  letter,  as  diminishing  its 
force.  But  that  contract,  although  so  established,  is  clear 
and  specific,  and  th\3  effect  of  its  express  provisions  cannot 
be  destroy-ed  because  of  any  allegation  of  its  interference 
with  the  interests  of  commerce.  The  Conservators  had  per- 
fect legal  right  to  do  what  they  did  ;  their  bargain  equally 
bound  them  and'  those  with  whom  they  dealt,  and  we  must 
accept  its  terms  and  their  consequences.  Besides,  I  confess 
.  I  fail  to  see  the  superior  advantages  in  a  social  point  of  view 
of  the  view  of  the  appellants,  for  unless  the  provision  as  to 
this  statutable  notice  was  a  mere  nullity — and  this  has  nor. 
been  asserted — it  undoubtedly  limited  and  suspended,  the 
control  of  the  Conservators  over  the  bed  of  the  river,  and 
that  result,  if  an  evil  one,  could  not  be  avoided  on  either 
view  of  the  case. 

On  the  whole  I  am  of  opinion  that  the  judgment  of  the 
Court  of  Appeal  ought  to  be  sustained. 
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Lord  Blackburn  :    My  Lords,  I  am  of  the  same  opinion. 

Neither  the  Court  of  Common  Pleas  in  this  case,  nor  the 
Court  of  Appeal,  entertained  any  doubt  that  there  was  an 
occupation  of  land  liere,  so  that  the  parties  might  be  liable 
to  be  rated.  Upon  that  I  will  only  make  one  remark,  to 
show  that  the  case  of  Messrs.  Cory  against  the  church- 
wardens of  Greenwich,  in  which  the  Court  of  Common  Pleas 
liad,  upon  this  very  same  rate  and  very  same  derrick, 
decided  that  it  was  not  ratable,  is  really  not,  in  point  of 
*law,  in  conflict  with  the  decision  o{  the  present  case,  [282 
either  as  it  was  determined  by  the  court  below,  or  as  it  will 
now  be  aflBrmed  by  your  Lordships.  The  manner  in  which 
the  case  was  raisea  was  different,  and  that  made  a  difference 
in  the  result.  In  the  former  case,  Cory  v.  Church-wardens 
of  Greenwich  (*),  the  church- wardens  went  before  the  stipen- 
diary police  magistrate  and  asked  him  to  enforce  the  rate. 
Upon  hearing  the  case  he  thought  that  the  Messrs.  Cory 
were  ratable,  and  he  did  enforce  the  rate.  Then  he  was  re- 
quired to  state  a  case  for  the  Common  Pleas,  which  case  he 
stated,  giving  powers  (I  suppose  by  consent  of  the  parties) 
to  the  Court  of  Common  Pleas  to  draw  all  inferences  of  fact 
from  the  case  so  stated.  How  they  came  to  be  so  stated  as 
they  were  I  do  not  know ;  but,  on  the  facts  as  appearing 
upon  that  case,  the  Court  of  Common  Pleas,  as  tnen  in- 
formed, drew  the  inference  of  fact  that  this  derrick  was  no 
more  occupying  the  land  than  any  ship  whose  anchor  has 
been  dropped  upon  the  ground,  and  which  rides  at  anchor, 
can  be  said,  in  the  legal  sense  of  the  term,  to  have  an  occu- 
pation of  the  ground.  If  that  representation  of  fact  was 
right,  the  conclusion  of  law  would  follow,  that  the  Messrs. 
Cory  did  not  occupy  any  land  and  could  not  be  rated. 
That  much  was  clear.  W  hether  or  not  that  conclusion  was 
properly  drawn  from  the  evidence  as  stated  by  the  magis- 
trate is  not  a  question  now  before  your  Lordships,  and 
we  need  not  form  any  opinion  upon  it.  If  the  represen- 
tation of  fact  was  correctly  made,  the  conclusion  of  law 
that  the  Messrs.  Cory  were  not  ratable  would  be  perfectly 
irresistible. 

But  now,  my  Lords,  that  having  taken  place  upon  the 
very  same  rate,  the  parties  raised  the  question  in  a  diflferent 
way,  which  also  they  had  a  right  to  do.  ThQ  magistrate, 
after  the  decision  of  the  Court  of  Common  Pleas,  or  course 
refused  to  grant  his  warrant  of  distress ;  but  the  overseers 
had  a  right  under  the  act  which  is  commonly  called  Jervis's 
Act  to  come  and  get  a  mandamus,  or  rather  a  rule  in  lieu  of 

0)  Law  Rep.,  7  C.  P.,  499. 
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a  mandamus,  for  the  purpose  of  raising  the  question  before 
a  jury,  and  ultimately,  as  they  have  done  here,  before  this 
the  final  Court  of  Appeal.  That  course  having  been  taken, 
an  action  having  been  brought,  the  facts  were  more  accu- 
rately determined ;  and  what  your  Lordships  have  now  to 
283J  *do  is  to  see  what  is  the  effect  of  the  facts  as  found 
and  stated  at  the  trial,  not  as  found  and  stated  by  the  magis- 
trate previously.  Taking  the  facts  as  they  are  found  now, 
I  apprehend  that  no  one  of  your  Lordships  could  for  a  mo- 
ment doubt  that  here  there  wias  a  complete  occupation  of 
the  soil  (whoever  it  was  that  occupied  it),  by  the  derrick 
occupying  by  means  of  those  moorings  which  were  fixed  in 
the  soil,  1  think  I  may  say  quite  as  permanently  as  the 
foundations  of  an  orainary  house  would  be  fixed.  No 
doubt  they  were  capable  of  being  removed  and  taken  up, 
and  so  the  foundations  of  a  house  would  be,  still  it  is  clear 
that  they  were  fixed  and  occupying  the  soil. 

My  liords,  the  only  other  question  was.  Who  was  the 
occupier?  Were  the  plaintiffs  merely  persons  having  an 
easement  without  occupying,  or  were  thev  the  rightful  oc- 
cupiers ?  Upon  that,  my  Lords,  I  do  not  think  it  necessary, 
nor  would  it  be  becoming  in  me  as  I  was  one  of  the  judges 
in  the  court  below,  to  say  more  than  that  I  haviB  not  seen 
any  reason  to  change  the  opinion  which  I  then  formed,  as 
one  of  the  judges  of  the  Court  of  Appeal,  namely,  that  the 
plaintiffs  are  the  occupiers,  and  that  as  such  occupiers  they 
are  properly  ratable ;  and  that  I  understand  to  be  the 
opinion  of  all  your  Lordships. 

Lord  Gordon  concurred.  t 

Judgment  of  the  Court  of  Appeal  affirmed; 
and  appeal  dismissed^  with  costs. 

.  Lords*  Journals,  22d  Feb.,  1877. 

Solicitor  for  the  appellant :  Mark  Shephard. 
Solicitor  for  the  respondent :    William  Bristow. 

See  15  Eog.  Rep.,  242  note.  pier,  and  to  charge  wharfage  for  its  use, 

Under  the  definition  of  'Mand"  and  is  "land"  within  the  meaning  of  said 

"real  estate"  as  given  in  the  pruvi-  statutory  provisions,  and  liable  to  be 

sions  of  the  Revised  Statutes,  relating  assessed  to  the  owner  and  taxed  as 

to  assessment  and  taxation  (2  R.  S.,  such. 

887,  §§  1,  2),  one  person  may  be  taxed  It  is  immaterial  that  the  public  have 

as  owner  of  the  fee,  and  another  for  a  right  also  to  use  the  pier  as  a  street, 

the  structures  thereon,  or  the  minerals  It  seems  that  tlie  right  to  wharfage 

or  quarries  therein.  would  pass,  as  incident  to  the  pier,  to 

A  pier  constructed  in  the  harbor  of  the  purchaser  thereof  at  a  tax  sale : 

New  York,   upon  lands  belonging  to  Smith  v.  Mayor,  68  N.  Y^,  552,  distin- 

the  city,  under  a  grant  from  it  of  the  gqishing    and    questioning    Boreel  v. 

right  to  construct  and  maintain  the  Mayor,  2  Sand f.,  552. 
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[2  Appeal  Cases,  284.] 

H.L.  (E.),  Feb.  12,  18;  March  28,  1877. 

[HOUSE  OF  LORDS.] 

♦Alexander  John  Dudgeon,  Appellant;  and  E.     [284 

Pembroke,  Respondent  (*). 

THme  Policy —  Warranfy  of  Seaworthineu — Penh  intured  offainai. 

A  policy  of  insurance  was  effected  on  ship  from  the  22d  of  January,  1872,  to  the 
28d  of  January,  1878,  both  inclusive.    These  words  were  written  in  on  a  printed 
form,  which  also  contained,  in  print,  the  words,  cU  and  from,  and  for  thia  present 
wnfogey  and  other  similar  words  which  were  commonly  found  in  the  forms  of  a  voy-' 
agepoUcy,  and  which  had  not  been  erased  or  struck  through: 

add,  that  the  policy  was  really  a  time  policy,  and  its  character  was  not  affected 
by  the  printed  words  thus  negligently  left  in  the  form. 

In  a  time  policy  the  law,  in  the  absence  of  special  stipulations  in  the  contract,  does 
not  imply  any  warranty  that  the  vessel  should  be  seaworthy.  Oibwm  v.  Small  {*) 
supplemented  by  Tyiompaon  y.  Hopper  (')  and  Faweea  y.  Sarejiddif),  declared  to  have 
set  at  rest  all  controversies  on  this  subject 

If  a  shipowner  knowingly  and  wilfully  sends  his  ship  to  sea  in  an  unsea worthy 
condition,  the  knowledge  and  wilfulness  are  essential  elements  in  the  consideration 
of  his  claim  to  recover. 

A  time  policy  was  effected  on  an  iron  steamer,  the  Frances,  of  706  tons  burden, 
then  lying  in  tne  yard  of  its  owner,  a  shipwright  It  had  been  put  under  repair, 
and  It  was  stated  in  eyidence  that  there  had  not  been  any  stint  placed  upon  the 
repairs,  and  that  the  marine  engineer  who  superintended  the  repairs,  and  the 
workmen  who  executed  them,  believed  them  to  be  completely  satisfactory.  It  was 
expressly  found  that  if  the  ship  was  unsea  worthy  the  assured  was  ignorant  of  the 
bet  The  ship  went  with  nothing  but  a  deck  cargo  of  iron  macliinery  from  London 
to  Gothenburg — ^made  more  water  on  the  yoyage  than  could  have  been  expected 
from  the  state  of  the  weather— cea.sod  to  do  so  on  getting  into  harbor — was  exam- 
ined, and  its  condition  on  the  voyage  could  not  be  accounted  for ;  and  in  a  few  days 
afterwards  took  on  board  a  cargo  of  oats  and  380  tons  of  iron,  and  a  deck  loading  of 
timber ;  started  from  Gothenburg,  encountered  in  the  opqn  sea  very  bad  weatner 
which  put  out  the  fires,  ran  for  the  port  of.  Hull,  could  not  make  the  port,  ran  ashore, 
and  after  some  time  was  broken  up  and  became  a  total  wreck :  * 

Held^  that  these  facts  shewed  a  loss  by  perils  insured  against — ^the  perils  of  the 
sea — and  that  the  assured  was  entitled  to  recover  as  for  a  total  loss. 

A  loss  caused  immediately  by  perils  of  the  sea  is  within  the  policy  though  it 
might  not  have  occurred  but  for  the  concurrent  action  of  some  other  cause  which  is 
not  within  the  policy. 

In  this  case  an  action  had  been  brought  npon  a  policy  of 
insurance  on  the  iron  steamer  Frances.  The  policy  was 
effected  for  the  *8um  of  £5,800  on  ship  vklued  at  [285 
£8,000  and  machinery  at  £4,000.  The  policy  stated  that  the 
assured  '*  caused  themselves  to  be  insured,  lost  or  not  lost, 
at  and  from  ,  for  and  during  the  space  of  twelve 

calendar  months,  commencing  on  the  24frh  of  January,  1872, 
and  ending  on  the  23d  of  January,  1873,  both  days  inclu- 

(«)  Affirming  10  Eng.  R.,  192,  and  re-        (»)  6  El.  <Sc  Bl,  172. 
versing  16  Eng.  R.,  283.  («)  6  £1.  <fr  Bl,  192. 

(•)  4  H.  L.  C.,  868. 

19  Eno.  Rep.  14 
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sive,  in  port  and  at  sea,  in  dock  and  on  way,  at  all  times,  in 
all  places,  and  on  all  occasions  and  services,  ....  upon 
any  kind  of  goods  and  merchandises,  and  also  upon  the 
body,  tackle,  &c.,  of  and  in  the  good  ship  or  vessel  called 
the  Frances  (S.)  whereof  is  Tnaster  /or  this  present  voyage 
,  or  wliosoever  else  shall  go,  &c.,  beginning  the 
adventure  upon  the  said  goods  and  merchandises  from  the 
loading  thereof  aboard  the  said  ship  as  above^  &c.,  .... 
and  further  until  the  said  ship  shall  be  arrived  at  as 

above,  until  she  hath  moored  at  anchor  twenty-four  hours 
in  good  safety,  and  upon  the  goods  and  merchandises  until 
the  same  be  there  discharged  ....  Touching  the  adven- 
tures and  perils  which  we,  the  assurers,  are  contented  to 
bear,  and  do  take  upon  us  in  this  present  voyage,  they  are 
of  the  seas,  &c.,  ana  of  other  perils,  losses,  and  misformnes 
that  shall  come  to  the  hurt,  &c.,  of  the  goods  and  merchan- 
dises and  ship,  &c.,  or  any  part  thereof     ('). 

The  Frances  was  an  iron  screw  steamer  of  705  tons  bur- 
den, which  had  been  built  at  Amsterdam,  in  1858,  and 
launched  in  1859,  for  Spanish* owners  (under  the  name  of 
the  Paris),  and  was  stated  to  have  been  originally  con- 
structed of  good  iron.  It  was  proved  to  have  been  lying  in  . 
1867-1868,  in  the  harbor  of  Cadiz,  unemployed,  for  about 
eighteen  months.  The  plaintiff  was  a  snipwright  at  Mill- 
wall,  and  in  1871,  the  Paris,  then  lying  at  Birkinhead  and 
being  offered  for  sale,  he  contracted  with  the  Spanish  own- 
ers to  build  them  a  new  vessel  and  to  take  their  vessel  in 
part  payment.  The  vessel  was,  for  the  purpose  of  "tWs 
arrangement,  valued  at  £4,000.  It  was  then,  as  its  boilers 
were  not  in  good  condition,  towed  round  to  Millwall.  At 
the  time  when  this  transaction  took  place  the  plaintiff  was 
the  owner  of  two  steamers  plying  between  London  and 
Gothenburg  for  goods  and  passengers,  but  one  of  them 
286]  broke  down,,  and  the  appellant  *resolved  to  repair 
the  Paris,  and  run  it  on  the  Gothenburg  line.  Its  name 
was  then  changed  to  the  Frances.  He  accordingly  put  the 
vessel  into  a  dry  dock  at  Millwall,  where  it  underwent,  all 
the  repairs  that  were  deemed  to  be  required ;  and  in  ^the  evi- 
dence given  at  the  trial,  it  was  stated  that  there  was  no  stint 
whatever  as  to  the  amount  of  the  repairs,  and  that  the  work- 
men, and  the  marine  surveyor  and  engineer,  believed  that 
the  ship  was  made  seaworthy.  Before  the  Frances  left 
London,  a  surveyor  from  the  feoard  of  Trade  surveyed  the 

(')  The  words  printed  ia  italics  were    the  policy  bore  the  character  of  a  Toyage 
those  referred  to  in  the  Exchequer  Cham-    policy, 
ber  by  Lord  Coleridge,  as  showing  that 
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outside  of  the  ship,  but  for  want  of  time  did  not  survey  the 
inside  of  it,  and  tlierefore  it  did  not  obtain  a  passenger  cer- 
tificate. It  sailed  for  Go.thenbnrg  on  the  3d  of  February, 
1872,  without  one  passenger.  It  had  then  some  machinery 
on  deck,  but  no  other  cargo,  and  was  stated  to  be,  conse- 
quently, somewhat  crank.  On  its  voyage  more  water  was 
observed  in  it  than  could  be  accounted  for  by  the  state  of 
the  weather,  but  it  arrived  safely  at  Gothenburg  on  the  7th 
of  February,  and  on  getting  into  harbor  the  leakage  ceased. 
On  examination  there  by  carpenters,  no  cause  for  making 
Bo  much  water  during  the  voyage  could  be  discovered.  On 
the  11th  of  February  the  Frances,  having  taken  on  board 
a  cargo  of  oats  and  180  tons  of  iron,  together  with  a  deck 
cargo  of  deals,  left  Gothenburg  for  Loudon.  On  the  morn- 
ing of  the  12tb  of  February,  the  ship  being  then  in  the  open 
sea,  the  wind  became  very  strong  with  a  heavy  rolling  sea, 
and  the  ship  labored  much,  and  a  sail  was  put  over  the 
stokehole  to  prevent  the  sea  from  getting  into  the  fires. 
TJie  precaution  did  not  answer ;  and  in  sixteen  hours  the 
fires  were  put  out.  Some  of  the  wood  forming  the  deck 
cargo  was  used  for  relighting  the  fires,  and  some  was  thrown 
or  was  washed  overboard.  After  about  twelve  hours'  pump- 
ing, the  pumps  got  choked  with  the  oats,  and  all  hands 
were  employed  in  baling  the  ship.  Evidence  was  given, 
which  did  not  appear  to  be  denied,  to  show  that  the  screw 
tunnel  was  not  in  proper  order,  and  that  if  it  had  been,  the 
pumps  could  not  have  got  choked  as  they  did.  On  the 
night  of  the  14th  of  February,  endeavors  were  made  to  get 
the  ship  into  Hull,  but  being  waterlogged  it  did  not  readily 
answer  the  helm,  and  went  ashore  under  Didlington  Heights, 
upon  the  coast  of  Yorkshire,  and  finally  went  to  pieces. 

This  action  was  then  brought.  The  declaration  contained 
a  *count  on  the  policy  as  for  a  total  loss  and  tlie  [287 
common  monev  counts.  To  the  first  count  the  defendant 
pleaded :  1.  l5enial  of  the  insurance.  2.  Denial  of  the 
plaintiffs  interest.  *  3.  Denial  of  the  loss  by  perils  insured 
against.  4.  Misrepresentation.  5.  Concealment.  6.  That 
after  the  making  of  the  policy  the  plaintiff,  well  knowing 
that  the  ship  was  unseaworthy,  and  without  any  justifiable 
cause,  sent  it  to  sea  in  such  unseaworthy  condition,  and 
that  the  loss  was  occasioned  thereby.  7.  That  the  voyage 
was  illegal  by  reason  of  the  ship  having  sailed  with  passen- 
gers without  a  passengers'  certificate,  and  that  the  policy 
was  effected  to  cover  the  illegal  voyage.  As  to  the  money 
counts,  never  indebted.     Issue  on  all  the  pleas. 

The  cause  was  tried  before  Mr.  Justice  Blackburn  and  a 
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special  jurv  at  the  London  sittings  after  Trinity  Term,  1873, 
when  the  learned  judge  left  seven  questions  to  the  jury, 
which,  and  the  answers,  were  the  following:  1.  Was  tne 
broker's  representation  at  the  time  of  making  the  insurance 
correct  t — Yes.  2.  Was  it  represented  that  tlie  vessel  was  to 
cajry  passengers,  and  therefore  that  it  had  been  surveyed  by 
the  JBoard  of  Trade? — No.  3.  Was  there  concealment  of 
any  matter  materially  affecting  the  insurance  I — No.  4.  Was 
the  fact  that  the  ship  had  not  been  surveyed  for  carrying 
passengers  material? — No.  5.  Was  the  vessel  seaworthy 
when  it  started  ?— r-The  jurymen  could  not  agree.  6.  If  not, 
was  that  known  to  the  plaintiflf  ? — No.  7.  Was  that  unsea- 
worthiness the  cause  of  the  loss  ? — The  jurymen  could  not 
agree.  The  learned  iudge  directed  the  verdict  to  be  entered 
for  the  plaintiflf,  witn  leave  to  move.  A  rule  was  obtained 
to  set  aside  the  verdict  on  the  6th  plea,  on  the  ground  that 
the  findings  of  the  jury  did  not  warrant  the  entry  of  the 
verdict,  and  tliat  as  to  the  third  plea  there  was  no  finding  to 
warrant  the  entry  of  such  verdict.  The  rule  "also  called  on 
the  plaintiff  to  show  cause  why  a  verdict  should  not  be  en- 
tered for  the  defendant,  or  a  new  trial  be  gmnted,  on  the 
ground  that  the  findings  were  against  the  weight  of  evidence, 
and  were  inconsistent  and  incomplete.  On  tne  6th  of  July, 
1874,  the  Court  of  Queen's  Bench  gave  judgment  discharg- 
ing the  rule  ('). 

This  decision  was,  on  appeal,  reversed  in  the  Exchequer 
288]  Chamber,  *the  mj^jority  of  the  judges  there  being  of 
opinion  that  the  answers  given  upon  the  third  and  sixth 
issues  did  not  properly  dispose  of  the  case,  and  that  therefore 
there  ought  to  be  a  new  trial  (').  This  appeal  was  then 
brought.  ' 

Mr.  Milward^  Q.C.,  and  Mr.  A.  L,  Smithy  for  the  appel- 
lant :  When  the  principle  of  law  that  ought  to  govern  this 
case  is  properly  considered,  there  can  be  no  doubt  that  all 
the  issues  were  disposed  of,  and  that  the  verdict  was  rightly 
entered  for  the  plaintiff. 

There  is  no  warranty  of  seaworthiness  in  a  tinie  policy  on 
ship.     In  a  voyage  policy  it  is  otherwise.     This  was  a  time 
policy,  and  certain  expressions  used  in  it,  though  relied  on 
.  m  the  judgment  of  Lord  Coleridge  in  the  Exchequer  Cham- 
ber as  altering  its  character,  had  no  such  effect. 

The  question  has  really  been  decided  by  the  case  of 
ThompsoVf  V.  Hopper  ('),  which  followed  the  decision  of  this 

(0  Law  Rep.,  9  Q.  B.,  681;  10  Eng.  R.,  192.        («)  1  Q.  B.  D.,  96;  16  Eng.  R.,  288. 

(»)  6  El  <&  BI.,  172. 
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House  in  Oibson  v.  Small  (*).    Fawcus  v.  Sarsfleld  {*)  and 
Jenkins  v.  Heycock  (")  proceeded  on  the  same  principle. 

Bv  these  authorities  the  law  may  be  considered  as  defi- 
nitely settled.  The  only  difficulty  that  could  exist  arose 
from  the  applicability  to  the  particular  findings  here  of  the 
principle  involved  in  those  decisions.  The  jurors  could  not 
agree  whether  at  the  time  of  effecting  the  policy  the  ship 
was -or  w^as  not  seaworthy,  nor  could  they  agree  whether 
unseaworthiness  was  the  cause  of  the  loss.  But  this  was  a 
time  policy,  and  it  became  immaterial  to  consider  these  ques- 
tions, for  a  time  policy  involved  no  warranty  of  seaworthi- 
ness. Groing  out  of  the  policy,  and  referring  only  to  the 
general  question  whether  the  plaintiff  had  sent  the  ship  to 
sea  knowing  that  it  was  not  seaworthy,  so  that  he  might  be 
said  to  have  occasioned  his  own  loss,  the  jurymen  answered 
distinctly  that  if  the  vessel  was  unseaworthy,  which  they 
could  not  agree  to  find,  at  all  events  he  did  not  know  of  its 
being  so.  The  material  facts  were  therefore  found  in  favor 
of  the  plaintiff,  and  consequently  the  verdict  was  properly 
entered  in  his  favor. 

*Even  if,  independently  of  the  mle  of  law  as  to  a  [289 
time  policy,  the  owner  of  a  ship  was  bound  to  send  it  to  sea 
in  a  state  tit  to  encounter  the  ordinary  dangers  of  a  voyage, 
it  was  clear  that  he  had  done  so  here.     The  evidence  showed  j 

that  proper  repairs  had  been  ordered  and  executed,  and  the  ! 

vessel  made  the  voyage  to  Gothenburg  in  safety,  and  there  . ! 

could  be  no  doubt  that  it  was  stress  of  weather  and  the  perils  1 

of  the  sea  that  made  it  run  ashore  on  its  return  voyage. 

The  cases  relied  on  by  the  other  side  in  the  court  below  (*), 
where  the  obligation  of  sending  a  ship  to  sea  in  a  seaworthy 
conditioa  was  insisted  on,  were  those  of  voyage  policies, 
which  had  nothing  to  do  with  the  present  case.  JDouglas 
V.  ScougaZl  (*)  was  the  case  of  a  voyage  policy,  and  the  ob- 
servations there  made  by  Lord  Eldon  (*)  were  strictly  con- 
fined to  the  case  which  he  was  then  considering.  The  facts 
here  showed  that  the  loss  was  one  which  arose  immediately 
from  the  perils  of  the  sea,  and  would  have  been  sufficient  to 
fix  liability  on  the  defendant  even  if  this  had  been  a  voy- 
age policy :  Walker  v.  Maitland  (') ;  lonides  v.  Universal 
Murine  Assurance  (") ;  Bondrett  v.  Herdigg  (*)  ?  Montoya  i 

V.  The  London  Assurance  Company  ("). 

(»)  4  H.  L.  C,  853.  O  6  B.  A  Aid.,  171.  I 

(«)  6  EL  «k  BL,  192.  (»)  14  C.  B.  (N.S.),  269;  82  L.  J.  (C.P), 

(^  8  Moo.  P.  C,  331.  170. 

I*)  1  Q.  B.  D.,  96.  (»)  Holt.  N.  P.,  149. 

(»)  4  Dow.,  269.  (»o)  6  Ex.,  461. 

(•)  Ibid.,  at  p.  276. 


110  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [VoL  IL 

1877  Dudgeon  v.  Pembroke.  H.L.  (E.) 

Mr.  C.  P.  Butt,  Q.C.  (Mr.  Cohen,  Q.C.,  was  with  him),  for 
the  respondent :  Whatever  difficulty  exists  in  this  case  as  to 
the  entry  of  the  verdict,  has  arisen  from  the  answer  of  the 
jurors  to  the  latter  part  of  the  sixth  question.  But  that  really 
was  immaterial.  The  plea  on  which  it  was  founded  was  quite 
sufficient  to  defeat  the  claim  of  the  plaintiff,  without  refer- 
ence to  that  part  of  it  which  declared  his  knowledge  of  the 
unseaworthiness  of  the  vessel.  If  the  ship  was  unseaworthy 
and  the  plaintiff  sent  it  to  sea  in  that  condition,  and  the  loss 
"was  occasioned  thereby,  the  plea  was  a  good  answer  to  the 
action  ;  the  averment  of  the  scienter  was  unnecessary.  If 
the  ship  went  to  ^ea  without  being  fit  to  encounter  the  ordi- 
nary risks  of  going  to  sea,  not  the  extraordinarv  risks  of 
290]  storms,  for  the  *consequences  of  which  the  insurer 
alone  made  himself  answerable,  the  assured  could  not  re- 
cover. A  policy  of  insurance  was  only  a  contract  of  indem- 
nity against  risks  which  could  not  be  foreseen,  or  by  ordinary 
care  be  provided  against.  If  a  vessel  could  not  sail  over  a 
smooth  sea  without  making  water  at  such  a  rate  as  to 
threaten  danger,  such  a  vessel  was  not  fit  to  be  sent  to  sea, 
and  was  not  a  proper  subject  of  insurance.  It  was  not  neces- 
sary to  aver  that  the  vessel  was  wilfully  sent  to  sea  in  such 
a  condition.  Such  an  averment  might  be  necessary  to  bring 
a  man  within  the  penal  provisions  of  the  11th  section  of  the 
34  &  35  Vict.  c.  110,  but  it  was  not  necessary  for  the  pur- 
pose of  answering  a  claim  upon  a  policy  of  insurance.  It 
was  not,  therefore,  necessary  to  put  to  the  jury  the  ques- 
tion of  knowledge,  and  the  finding  that  if  the  vessel  was 
unseaworthy  the  plaintiff  was  ignorant  of  it,  did  not  affect 
the  case.  The  real  questions  for  the  jury  were — was  the  ves- 
sel unseaworthy,  and,  if  so,  was  that  unseaworthiness  the 
cause  of  the  loss?  On  those  questions,  which  were  fairly 
raised  by  the  third  and  the  sixth  pleas,  the  jurymen  had 
been  unable  to  agree.  .  No  verdict,  therefore,  was  given 
upon  them,  and  consequently  there  was  no  verdict  to  justify 
the  entry  of  judgment.  The  absence  of  any  finding  could 
not  justify  the  entry  of  a  judgment  as  on  a  finding  for 
the  plaintiff.  Upon  this  point  the  case  of  Thompsan  v. 
Hopper  C)  was  really  a  case  in  favor  of  the  defendant,  for 
it  showed  trhat  the  fact  of  sending  a  ship  to  sea  in  an  im- 
proper state,  in  other  >vords  in  a  condition  not  fit  to  en- 
counter ordinary  sea  risks,  was  a  good  answer  to  a  claim  by 
the  assured,  if  it  appeared  that  by  reason  of  the  premises 
the  ship  was  wrecked.  That  was  shown  here  by  tlie  plea, 
and  that  plea  was  really  made  out  by  the  evidence,  and 

(»)  6  El.  A  BL,  172. 


« 


Vol.  n.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  Ill 

H.L.  (E.)  Dudgeon  v.  Pembroke.  1877 

ought  SO  to  have  been  found  by  the  jury,  and  the  want  of  a 
finding  on  that  matter  was  good  ground  for  a  new  trial. 
And  the  case  of  Faweiis  v.  Sarsfield  (*)  established  even 
more  strongly  the  same  proposition.  That  was  a  time  policy, 
and  it  was  there  held  that  a  ship  sent  to  sea  not  fit  to  per- 
form the  particular  voyage,  and  which  was  therefore,  with- 
out encountering  any  but  the  ordinary  risks  of  navigation, 
compelled  to  put  into  port  for  repair,  was  not  to  be  treated 
as  a  vessel  the  repairs  of  which  were  to  be  thrown  on  the 
underwriter.  And  that  was  held  though  it  was  found 
*as  a  fact,  by  the  arbitrator,  that  the  owner  did  not  [291* 
know  that  such  was  the  state  of  the  vessel  when  he  sent 
it  to  sea.  The  principle  was  adopted  in  Merchants  Trad- 
ing Company  v.  Universal  Marine  Assurance  Company  (•). 
The  allegation  of  knowledge,  therefore,  in  the  sixth  plea  was 
immaterial,  and  ought  not  to  have  been  left  to  the  jury ;  but 
the  other  part  of  the  plea  was  most  material,  and  not  having 
been  answered  in  one  way  or  the  other  by  the  jury,  must  be 
made  the  subject  of  another  inquiry. 

Then  as  to  the  supposed  rule  that  there  was  not,  in  the 
case  of  a  time  policy,  an  implied  warranty  of  seaworthiness. 
No  case  had  yet  laid  down  any  such  rule.  The  case  of  Oih- 
son  V.  Small  (*)  did  not  decide  the  question  one  way  or  the 
other.  It  really  only.settled  that,  under  such  circumstances 
as  existed  there,  no  warranty  of  seaworthiness  could  be  im- 
plied. But  the  vessel  there  was  in  a  distant  part  of  the 
world  at  the  moment  the  policy  was  executed.  Here,  on 
the  contrary,  when  the  policy  was  entered  into,  the  ship  was 
in  the  shipyard  of  the  plaintiff  himself,  and  he  had' the  am- 
plest means  of  knowing  whether  the  vessel  was  seaworthy 
or  not.  The  exemption  from  warranty  of  seaworthiness  in 
a  time  policy  might  well  apply  to  a  policy  effected  in  Eng- 
land wnen  the  ship  was  in  a  distant  port,  but  could  not 
properly  be  applied  when  the  vessel  was  in  the  port  where 
the  owner  resided,  nay  more,  in  his  own  dockyard.  And  to 
hold  that,  under  such  circumstances,  a  warranty  of  sea- 
worthiness was  implied,  would-  not  entail  the  consequences 
adverted  to  in  some  of  the  judgments  in  the  court  below,  but 
would  be  of  advantage  in  preventing  negligence  and  even 
fraud  in  such  cases;  and  such  was  the  opinion  of  Lord 
Eldon  in  Douglas  v.  Scougall  (*)r,  and  his  observation  in 
Wilkie  V.  Oeddes  (*),  ^;hat  in  every  contract  of  insurance 
there  was  an  implied  warranty  of  seaworthiness  at  the  oom- 

Q)  6  El.  &  Bl.,  192.  (*)  4  Dow.,  at  p.  276. 
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iDenceraent  of  the  voyage,  though  made  in  the  case  of  a  voy- 
age policy,  was  not  intended  to  be  restricted  to  voyage 
policies  alone.  And  Lord  Redesdale,  there,  expressly 
adopted  thos^  observations.  It  is  plain  that  Lord  St.  Leon- 
ards while  admitting,  in  Gibson  v.  8mall{^\  that  a  war- 
ranty of  seaworthiness  was  not  implied  in  a  time  policy 
292]  *effected  while  the  vessel  was  at  sea,  thought  that  it 
ought  to  be  implied  while  the  vessel  was  in  a  place  where 
its  condition  was  known  to  the  assured.  And  Lord  Camp- 
bell himself  in  that  very  case  (')  showed  an  inclination  to- 
•wards  the  same  opinion. 

The  cases  of  Bondrett  v.  Hentigg  ('),  and  Montoya  v.  The 
London  Assurance  Company  {^\  showed  no  doubt  that 
when  the  sea  had  utterly  disabled  the  vessel,  the  injuries 
that  afterwards  happened  to  the  goods,  the  subject  of  insur- 
ance, might  be  treated  as  losses  occasioned  by  the  perils  of 
the  sea,  but  here  the  question  related  to  what  was  the  cause 
by  which  the  vessel  had  been  so  disabled.  TJiat  Question 
was,  whether  any  injury  would  have  occurred  to  the  Prances 
from  perils  of  the  sea,  if  the  vessel  had  been  in  a  state  fit  to 
encounter  ordinary  sea  risks. 

The  real  substantive  questions  for  the  jury  were  whether 
the  vessel  was  in  a  fit  state  to  be  sent  to  sea,  and  whether 
the  loss  had  not  arisen  from  its  unfitness,  and  these  questions 
not  being  answered,  the  court  below  had  done  rightly  in 
directing  a  new  trial. 

Mr.  A.  L.  Smithy  in  reply :  There  "was  no  warranty  of 
seaworthiness  in  a  time  policy,  and  the  question  of  unfit- 
ness to  go  to  sea  could  only  arise  where  there  existed  knowl- 
edge of  unfitness  or  fraud  was  imputed.  Here  the  existence 
of  knowledge  was  distinctly  negatived  by  the  finding. 

March  23.  Lord  Penzance  :  In  this  case,  my  Lords,  the 
action  was  brought  by  the  appellant  upon  a  policy  of  insur- 
ance by  which  the  steamship  Prances  was  insured  for  a  year 
for  the  sum  of  £5,800,  the  ship  being  valued  at  £8,000,  and  the 
machinery  at  £4,000.  Several  pleas  were  pleaded  by  the 
underwriter,  the  present  respondent.  The  cause  was  tried, 
and  several  questions  were  eventually  put  to  the  jury  by 
the  learned  judge,  who,  upon  the  answers  of  the  jury,  di- 
rected the  verdict  to  be  entered  for  the  plaintiff.  A  rule 
was  obtained  to  set  aside  this  verdict  for  a  new  trial,  or  to 
enter  the  verdict  for  the  defendant  on  the  third  plea.  This 
293]  rule  was  ^discharged  after  argument  by  the  Court  of 
Queen's  Bench,  and  an  appeal  was  then  had  to  the  Court  of 

(»)  4  a  L.  C,  at  p.  417.  («)  Holt's  N.  P.,  149. 

O  4  H,  L.  C,  at  p.  423.  (*)  6  Ex.,  451. 
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Exchequer  Chamber  upon  a  special  case  stated  by  the  par- 
ties. The  result  of  this  appeal  was,  that  the  judgment  of 
the  Queen's  Bench  was  reversed  and  a  new  trial  granted. 
It  is  against  this  reversal  that  the  appellant  has  appealed  to 
your  Lordships'  House ;  and  the  questions  raised  in  the 
case,  though  not  numerous,  are  of  extreme  importance  in  the 
administration  of  the  law  of'marine  insurance. 

My  Lords,  the  policy  in  this  case  is  a  time  and  not  a  voy- 
age policy,  and  not  only  so,  but  an  ordinary  time  policy. 
There  can,  I  apprehend,  be  no  doubt  upon  tnat  point.  It 
has  been  suggested  that  by  reason  of  the  policy  having  been 
drawn  up  on  a  printed  form,  the  printed  terms  of  which  are 
applicable  to  a  voyage  and  also  to  goods  as  well  as  to  the 
ship,  the  policy  is  something  less,  or  something  more,  than 
a  time  policy.  But  the  practice  of  mercantile  men  of  writing 
into  their  printed  forms  the  particular  terms  by  which  they 
desii-e  to  describe  and  limit  the  risk  intended  to  be  insured 
against,  without  striking  out  the  printed  words  which  may 
be  applicable  to  a  larger  or  different  contract,  is  too  well 
known,  and  has  been  too  constantly  recognized  in  courts  of 
law,  to  permit  of  any  such  conclusion. 

The  policy,  then,  being  a  time  policy,  the  first  question 
raised  for  your  Lordships'  determination  is,  whether  the  law 
implies  in  such  a  contract  any  warranty  that  the  vessel 
should  be  seaworthy  at  any  period  of  the  risk,  and  if  so,  at 
what  period  or  periods. 

My  Lords,  this  is^no  new  question.  It  was  raised  in  the 
case  of  Gibson  v.  Small  ('),  which  was  determined  by  vour 
Lordships'  House  in  the  year  1854,  and  has  been  the  subject 
of  more  than  one  subsequent  decision.  I  do  not  propose  to 
trouble  your  Lordships  by  reviewing  the  arguments  on  this 
question,  because  I  consider  that  the  case  of  Oibson  v. 
^malli")^  supplemented  as  it  was  by  the  two  cases  of 
Thompson  v.  Hopper  (")  and  Fawcxis  v.  Sarsfleld  (•),  must 
be  considered  to  have  set  at  rest  the  controversies  on  this 
subiect,  and  to  have  finally  decided  that  the  law  does  not, 
in  the  absence  of  special  stipulations  in  the  contract,  infer 
in  the  case  of  a  time  policy  any  warranty  that  the  vessel  at 
*any  particular  time  shall  have  been  seaworthy.  In  [294 
pronouncing  the  judgment  of  the  majority  of  the  court  in 
the  latter  case,  Lord  Campbell  said,  '*For  the  reasons 
which  1  gave  in  the  case  of  Oibson  v.  Small  {'\  and  which 
I  have  given  in  the  case  of  Thompson  v.  Hopper  ('),  I  think 
there  is  no  implied  warrant?/  of  seaworthiness  in  any  time 
policy. \^ 

(')  4  H.  L.  C.  8«8.  O  6  El.  A  Bl,  172.  (»)  6  El.  k  Bl.,  I«2. 

19  Eng.  Rep.  15 
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From  that  time,  upwards  of  twenty  years  ago,  to  the 
present,  these  decisions  have  been  acted  upon  and  submit- 
ted to,  and  thousands  of  time  policies  have  been  effected 
arid  millions  in  losses  adjusted  under  them  ;  and  whatever 
ma^  be  argued  as  to  the  soundness  of  the  conclusions  then 
arrived  at,  or  however  desirable  it  may  be,  as  a  matter  of 

Eublic  policy  and  concern,  that  some  such  obligation  of 
eeping  his  vessel,  as  far  as  it  is  within  his  power,  sea- 
'  worthy,  should  be  cast  on  a  shipowner,  the  law  must,  I 
submit  to  your  Lordships,  be  considered  as  settled  by  these 
decisions,  and  any  change  made  in  it  must  be  by  legislative 
authority  alone. . 

It  was  next  contended  that  the  vessel  in  this  case  was  not 
lost  by  "perils  of  the  sea,"  and  that  some  question  ought 
to  have  been  put  to  the  jury  by  the  learned  judge  upon  this 
subject.  The  circumstances  of  the  vessel's  loss  are  detailed 
in  the  special  case.  It  is  only  necessary  to  quote  a  few  sen- 
tences of  it:  "The  Frances  labored  heavily,  and  began  to 
make  water  to  such  an  extent  that  in  sixteen  hours  the  fires 
were  extinguished.  A  portion  of  the  deals  which  formed 
the  deck  cargo  was  used  for  relighting  the  fires,  and  the  rest 
was  thrown  or  washed  overboard.    Alter  about  twelve  hours 

gumping  the  pumps  got  choked  with  the  oats,  and  all  hands 
ad  to  be  emploved  in  baling  the  ship."  There  was  evi- 
dence given  by  the  defendants  that  had  the  screw  tunnel 
been  in  proper  order,  the  pumps  would  not  have  got  choked 
as  they  did.  "On  the  night  of  the  14ttt  of  February  those 
on  board  the  Frknces  having  sighted  the  Spurn  Lights,  en- 
deavored to  get  her  into  Hull;  the  ship  at  the  time  being 
waterlogged,  did  not  readily  answer  her  helm.  Partly  from 
jthis,  and  partly  from  the  thickness  of  the  weather,  which 
at  the  time  was  very  dense,  on  the  following  roorninj^,  at 
about  5  a.m.,  the  ship  having  been  in  a  state  of  distress  since 
295]  the  morning  of  the  12th  of  February,  went  *ashore 
under  Didlington  Heights,  upon  the  coast  of  Yorkshire. 
One  of  the  boats  was  swamped,  but  the  crew  were  all  saved 
by  a  smack.  Part  of  the  cargo  was  afterwards  saved,  but 
the  vessel  could  not  be  got  off,  and  subsequently  broke  in 
two,  and,  finally,  after  some  months,  went  completely  to 
pieces." 

These  facts  require  no  argument.  If  ever  a  vessel  was 
"  lost  by  perils  of  the  sea,"  understanding  those  words  in 
the  sense,  which  the  courts  of  this  country  have  uniformly 
ascribed  to  them,  this  vessel  undoubtedly  was  so ;  and  the 
real  question  intended  to  be  raised,  therefore,  is,  whether  a 
vessel  not  strong  enough  to  resist  tl]^  perils  of  the  sea  (in 
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another  word,  unseaworthy,)  can- be  properly  said  to  be 
"lost  by  perils  of  the  sea,"  when  it  is  clear  that  by  the 
force  of  the  winds  and  waves  it  went  ashore,  and  finally 
''broke  up  and  went  to  pieces."  The  question,  therefore, 
is  one  of  law,  and  not  of  fact,  and  the  learned  iadge  was 
quite  justified  in  entering  the  verdict  as  he  dia,  without 
asking  the  jury  any  farther  question  as  to  the  loss,  about 
which  there  was  no  fact  in  dispute,  subject  to  determination 
of  the  question  of  law  so  raided. 

In  discussing  such  a  question  it  must  be  assumed  (as  it 
was  admitted  bv  the  appellant  that  it  should  be,  for  the  sake 
of  argument),  that  the  vessel  was  not  seaworthy,  and  that  its 
want  of  seaworthiness  caused  it  to  be  unable  to  encounter 
successful Iv  the  perils  of  the  sea,  and  so  to  perish.  The 
question,  therefore,  is  in  substance  the  same  as  that  raised 
by  the  sixth  plea,  or  rather  so  much  of  it  as  the  jury  found 
to  be  proved,  namely,  that  the  vessel  ''sailed  from  London 
in  a  wholly  unseaworthy  condition  in  the  voyage  on  which 
she  was  lost,"  and  that  the  ship  "was  lost,  as  alleged,  by 
reason  of  such  unseaworthiness."  For  this  plea  must  be 
understood  to  mean,  not  that  the  vessel  did  not  perish  im- 
mediately by  the  action  of  the  winds  and  waves  (if  it  did  it 
was  certainly  not  sustained  by  the  facts),  but  that  the  loss 
by  these  penis  of  the  sea  was.brough  about  by  the  vessel's 
unseaworthiness. 

It  will  at  once  occur  to  your  Lordships,  upon  the  raising 
of  such  a  question, *that  it  applies  as  much  and  as  fully  to 
a  voyage  policy  as  to  a  time  policy.  If  a  loss  proximately 
caused  by  the  sea,  but  more  remotely  and  substantially 
brought  about  by  the  condition  of  the  ship,  is  a  loss  for 
which  the  underwriters  are  not  liable,  *then,  quite  [296 
independently  of  the  warranty  of  seaworthiness,  which  ap- 
plies only  to  the  commencement  of  the  risk  (in  its  several 
"gradations,"  as  Mr.  Justice  Erie  in  Thompson  v.  Hopper  {') 
called  them),  the  underwriters  would  be  at  liberty,  in  every 
case  of  a  vovage  policy  to  .raise  and  litigate  the  question 
whether,  at  tlie  time  the  loss  happened,  tne  vessel  was,  by 
reason  of  any  insufficiency  at  the  time  of  last  leaving  a  port 
where  it  mignt  have  been  repaired,  unable  to  meet  the  perils 
of  the  sea,  and  was  lost  by  reason  of  that  inability. 

If  such  be  the  law,  my  Lords,  the  underwriters  have  been 
signally  supine  in  availing  themselves  of  it.  For  there  is 
no  case  that  I  am  aware  of,  except  those  to  which  I  have 
referred,  in  which  anything  like  such  a  defence  as  this  has 
been  set  up.    The  materials  for  such  a  defence  must  have 

(>)  6  El.  A  Bl,  172,  at  p.  181. 


116  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [VoL  XL 

1877  Dudgeon  v.  Pembroke.  H,L.  (E.) 

existed  in  countless  instances,  and  yet  there  is  no  trace  of 
it  in  any  case  wliich  has  been  brought  to  your  Lordships' 
notice,  still  less  any  decision  upholding  such  a  doctrine. 

The  case  of  Fawcus  v.  Sarsfleld  (*)  was  relied  upon  at  the 
bar,  but  that  was  a  case  of  partial  loss,  in  which  the  ques- 
tion was  whether  the  underwriters  were  liable  for  certain 
repairs,  and  the  court  held  that  the  arbitrator  had  found 
"that  the  necessity  for  repairs  did  not  arise  from  any  peril 
insured  against,  but  from  the  vice  of  the  subject  of  in- 
surance." 

In  the  total  absence,  then,  of  all  authority,  and  in  the 
fact  that  this  defence  is  anew  one,  I  find  sufficient  reason 
for  advising  your  Lordships  not,  now  for  the  first  time,  to* 
sanction  a  doctrine  which  would  entirely  alter  the  hitherto 
accepted  obligations  between  underwriter  and  assured. 

It  was  said  by  one  of  the  learned  judges  in  the  Exchequer 
Chamber  that  '*  the  unseaworthiness  of  the  ship  at  the 
commencement  of  the  voyage,  which  really  causes  the  loss, 
is  a  fact,  the  consequences  of  which  are  imputable  to  the 
assured,  and  were  to  be- borne  by  him,  and  not  the  under- 
writers." But  the  question,  as  it  seems  to  me,  is  not  what 
losses  ought  in  the  abstract  to  be  borne  by  the  assured  as 
being  "imputable"  to  him  or  his  agents  on  the  one  hand, 
or  by  the  underwriters  as  being  caused  by  the  elements  on 
the  other  hand,  but  what  losses  they  have  mutually  agreed 
297]  *should  be  borne  by  the  underwriters  in  return  for 
the  premium  they  have  received.  These  losses  are  in  the 
contract  of  insurance,  amongst  others,  declared  to  be  all 
"losses  by  perils  of  the  sea.  '  A  long  course  of  decisions 
in  the  courts  of  this  country  has  established  that  ^^causa 
proxima  et  non  remota  speclatur^'^  is  the  maxim  by  which 
these  contracts  of  insurance  are  to  be  construed,  and  that 
any  loss  caused  immediately  by  the  perils  of  the  sea  is 
within  the  policy,  though  it  would  not  have  occurred  but 
for  the  concurrent  action  of  some  other  cause  which  is  not 
within  it.  . 

It  is,  I  conceive,  far  too  late  for  your  Lordships  now  to 
question  this  construction  of  the  underwriters'  obligations, 
if,  indeed,  you  were  disposed  to  do  so. 

The  only  exception  which  has  hitherto  been  established 
to  the  underwriters'  liability,  thus  construed,  is  to  be  found 
in  the  case  of  Thompson  v.  Hopper  ("),  where  it  was  alleged 
that  the  shipowner  himself  knowingly  and  wilfully  sent  the 
ship  to  sea  in  an  unseaworthy  state,  and  that  she  was  lost  in 
consequence. 

(•)  6  El.  <&  Bl.,  192.  O  6  El.  (b  Bl.,  172. 
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It  is  only  necessaiy  to  observe  upon  that  case  that  the 
knowledge  and  wilful  misconduct  of  the  assured  himself 
was  an  essential  element  in  the  decision  arrived  at — there  is 
no  case  that  warrants  your  Lordships  in  going  farther — and 
on  the  other  hand  it  is  easy  to  see  that  the  arguments  em- 
ployed in  this  case,  it  sanctioned  by  judicial  decision,  would 
result  in  relieving  the  underwriters  from  many  other  losses 
to  which  they  have  hitherto  always  been  held  liable.  For 
instance,  the  assured  has  hitherto  always  been  held  pro- 
tected from  loss  through  the  perils  insured  against,  though 
that  loss  was  brought  about  through  the  negligence  of  his 
captain  or  crew.  Now  the  captain  has  the  entire  control  of 
the  vessel  in  respect  of  repair  in  foreign  ports,  as  of  every- 
thing else,  and  if  the  6th  plea  in  this  case  were  held  to  be 
sufficient  without  proof  of  the  shipowner's  knowledge  and 
wilfulness,  the  result  would  be  that  whenever  the  captain 
failed  in  his  duty  in  fitly  repairing  the  vessel  in  a  foreign 

Kort,  and  tlie  loss,  though  caused  by  j)erils  of  the  sea,  could 
e  traced  to  the  ship's  defective  condition,  the  assured  would 
lose  the  benefit  of  nis  policy.  Such  a  doctrine,  once  estab- 
lished, would  extend  equally  to  the  negligent  conduct  of  the 
master  in  *the  course  sailed  by  the  ship,  or  the  care-  [298 
less  management  of  the  ship  in  an  emergency,  or  the  absence 
of  reasonable  and  proper  exertion  on  the  part  of  the  captain 
or  crew. 

For  these  reasons,  my  Lords,  I  submit  to  the  House  that 
the  judgment  of  the  Court  of  Exchequer  Chamber  ought  to 
be  reversed. 

My  Lords,  I  may  state  that  my  noble  and  learned  friend 
the  Lord  Chancellor  has  been  made  acquainted  with  the 
judgment  I  was  about  to  deliver  in  this  case,  and  tha:t  hie 
desires  me  to  say  that  he  entirely  agrees  with  it,  and  does 
not  wish  to  add  anything  to  it. 

Lord  O' Hag  an:  My  Lords,  having  had  the  advantage 
of  perusing  the  opinion  delivered  by  my  noble  and  learned 
friend  who  has  just  addressed  your  Lordships,  and  adopt- 
ing it,  after  sufficient  consideration,  without  any  reserve,  I 
do  not  propose  to  go  again  over  the  reasons  on  which  it  is 
grounded.  I  would  only  say  a  word  with  reference  to  one 
of  the  judgments  we  are  reviewing,  with  which  I  am  unable 
to  concur. 

Notwithstanding  the  suggestions  in  that  judgment,  I  think 
that  the  policy  in  this  case  was  a  time  policy,  and  nothing 
else;  ana  I  would  urge  upon  your  Lordships  the  import- 
ance of  abiding  by  the  well  considered  decision  of  this 
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House  in  Oibson  v.  Small  (*),  followed  by  subsequent  cases 
of  high  authority,  and  accepted  as  the  rule  of  mercantile 
action  for  so  many  vears,  which  determined  that  in  such  a 
policy,  framed  in  the  usual  terms,  there  is  no  implied  war- 
ranty of  seaworthiness.  That  decision  was  wise,  convenient 
and  safe.  It  was  in  accordance  with  the  sound  principle 
which  forbids  the  importation  into  a  written  contract,  save 
in  exceptional  cases  which  are  familiar  to  us  all,  of  material 
terms  which  the  parties  to  it  have  not  thought  fit  to  insert. 
It  was  convenient  as  furnishing  one  of  those  *'  'plain  rules,' 
without  qualification  or  exception,"  which  Lord  Campbell 
has  described  in  Oibson  v.  Small {'\  as  ''most  desirable  in 
commercial  transactions,"  avoiding  extreme  refinements  or 
299]  the  superfluous  raising  of  Mifficult  questions  from 
special  circumstances.  And  it  was  safe;  because  express 
stipulation  can  always  be  introduced  v(hen  needful.  The 
want  of  implied  warranty  does  not  protect  the  insured 
against  the  consequences  of  his  own  fraud,  or  wilful  con- 
cealment, in  nullifying  the  insurance,  nor  does  it  deprive 
the  insurer  of  his  protection  against  such  malversation,  or 
of  the  security  he  may  derive  from  the  inspection  which  he 
has  the  opportunity  of  making  for  himself,  in  the  only  case 
to  which  Lord  St.  Leonards  referred  (in  Oibson  v.  Small(^)\ 
as  possibly  justifying  the  implication  of  a  warmnty  in  a 
time  policy,  i.e.,  when  it  is  effected  on  a  vessel  about  to  sail 
on  a  particular  voyage.  In  the  case  before  the  House  the 
jurymen  have  expressly  negatived  all  knowledge  of  the 
alleged  unseaworthiness  on  the  part  of  the  insurers,  and 
there  is  no  evidence  of  fraud  of  any  kind. 

The  principle  so  long  established  cannot  be  disturbed 
merely  upon  the  suggestion  of  one  of  the  learned  judges 
that  it  is  desirable  to  put  difliculties  in  the  way  of  those 
who  either  criminally  or  negligently  send  unseaworthy  ships 
on  dangerous  voyages.  If  the  public  interest,  for  that  or 
any  other  reason,  requires  a  change  in  a  law  so  well  estab- 
lished, it  should  be  made  by  the  authority  of  the  Legis- 
lature. 

As  to  the  loss  of  the  vessel  by  the  perils  of  the  sea,  I  can 
add  nothing  to' the  observations  of  my  noble  and  learned 
friend. 

Lord  Blackburn  :  My  Lords,  I  also  have  had  an  oppor- 
tunity of  perusing  the  opinion  of  the  noble  and  learned  Lord 
who  moved  the  judgment  of  the  House  in  this  case,  and  I 
perfectly  and  thoroughly  concur  in  it.  I  will  say  no  more 
than  that  I  agree  both  in  the  reasoning  and  in  the  conclusion. 

Q)  4  H.  L.  C,  §58.  («)  4  H.  L,  C,  417. 
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Lord  Gordon  :  My  Lords,  I  am  of  the  same  opinion.  I 
think  the  case  of  Oibson  v.  Small  (*)  is  dectsive  of  the  ques- 
tion in  this  case.  There  may,  possibly,  be  questions  as  to 
tlie  proprietor  of  the  principle  thus  aflBlrmed,  but  if  a  change 
is  desirable,  it  can  only  be  made  *by  the  will  of  the  [300 
Legislature;  and  if  any  proposition  to  that  effect  were 
brought  forward,  it  would  probably  give  rise  to  considerable 
discussion. 

JudgToent  of  the  Court  of  Exchequer  Chamber 
reversed ;  the  judgment  of  the  Queen^  8  Bench 
f affirmed;  and  the  respondent  to  pay  to  the 
appellanjt  the  costs  of  the  appeal. 

Lords'*  Journals^  23d  March,  1877. 

Solicitors  for  the  appellant :  Cattarns^  Jehu  &  Hughes. 
Solicitors  for  the  respondeat :  Hollams^  Son  &  Coward. 

Q)  4  H.  L.  C  86S. 
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Charlotte  P.  Gisborne,  Louisa  Mann,  H.  A.  Trevel- 
YAN,  and  J.  H.  Trevelyan,  Appellants :  and  Walter 
Joseph  Gisborne,  Abraham  Bass  and  Others,  Respon- 
dents (*). 

WVl—TrutUei  DiMrdum^Tioo  Fund^—Form  of  Deeree. 

Where  there  are  two  funds,  both  of  them  applicable  to  the  maintenance  of  a 
lunatic,  under  the  management  of  the  Court  of  Chancery,  to  one  of  which  the  lunatic 
would  be  absolutely  entitled  as  her  own  property,  the  other  of  which,  bo  far  as  she 
might  not  benefit  by  it,  would  pass  away  to  different  persons^  the  court  might  direct 
her  maintenance  to  be  provided  for  out  of  the  latter  fund.  But  where  such  latter 
fund  is  provided  by  a  will  which  vests  the  fund  in  trustees,  and  gives  them  an  abso- 
lute discretion  and  "  uncontrollable  authoiity "  over  its  application,  the  court  will 
not  exercise  its  ordinary  power.  The  fund  so  speciaUy  provided  will  be  left  to  the 
exercise  (bona  fide)  of  the  discretion  of  the  trustees. 

A  testator  (whose  wife  had,  in  her  own  right,  property  which  was  not  referred  to 
in  his  will)  devised  his  real  and  personal  estates  to  trustees  upon  various  trusts,  one 
of  which  was  that  "  my  said  trustees  in  their  discretion,  and  of  their  uncontrollable 
authority,  pay  and  apply  the  whole,  or  such  portion  only,  of  the  annual  income,  of 
my  real  and  personal  estate  and  investments,  <&c.,  as  they  shall  think  expedient  to 
or  for  the  clothing,  board,  dbc,  for  the  ^personal  and  peculiar  benefit  and  [301 
comfort  of  my  dear  wife."  One  of  the  trustees  was  the  testator's  brother,  and  he 
was  made  the  residuary  legatee  : 

Htld^  that  the  trustees  were  entitled  to  exercise  an  absolute  discretion  in  the  appli- 
cation of  the  fund  thus  provided  by  the  will. 

The  absolute  discretion  and  "  uncontrollable  authority  **  of  the  trustees  being  thus 
recognized,  a  declaration  in  the  decree  that  "  their  Lordships  approve  that  the  trus- 

(»)  Modifying  31  L.  T.  Rep.  (N.S.),  4V2;  82  L.  T»  Rep:  (N.S.),  46. 
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tees  should  exercise  such  discretion  by  paying  and  applying  such  portion  only  of 
the  income  of  the  real  and  personal  estate  of  the  testator  as  with  the  income  from 
other  sources  will  make  up."  dbc,  was  ordered  to  be  struck  oat. 

But  this  varying  of  the  decree  of  the  court  below  was  not  to  affect  the  costs  of  the 
appeal. 

Directions  given  as  to  how  this  part  of  the  decree  was  to  be  framed. 

This  was  an  appeal  against  a  decision  of  the  Lords  Jus- 
tices, wliich  liad  reversed  a  previous  decision  of  ViceChan- 
celior  Hall  (*). 

Tlie  first  appellant  was  a  lady  who,  since  her  husband's 
death,  had  been  judicially  declared  a  lunatic,  and  the  other 
appellants  were  the  committees  of  her  persok  and  estate. 
The  respondents  were  the  executors  and  trustees  and  bene- 
ficiaries of  her  late  husband's  property  under  his  will.  The 
question  raised  depended  on  the  construction  of  certain 
•  parts  of  that  will,  and  was,  in  substance,  whether  the  cost 
of  the  maintenance  of  the  lunatic  was  a  primary  charge  on 
the  husband's  property,  or  upon  the  property  to  which  she 
was  entitled  in  her  own  right  under  the  settlement  made  on 
her  marriage  in  June,  1861,  and  which  was  said  to  be  of  the 
annual  value  of  £662. 

On  the  11th  of  October,  1860,  the  husband,  who  had  for 
sonie  time  previously  been  paying  for  the  maintenance  of 
his  wife  at  an  asylum  the  sum  of  £6  6s.  a  week,  made  his 
will.  By  that  will  he  gave  his  furniture,  books,  wines,  &c., 
to  his  executors  and  trustees,  "upon  trust  to  permit  my 
dear  wife  to  have  the  use  and  enjoyment  thereof  during  her 
life":  after  her  death  such  articles  as  were  unconsumed  to 
be  sold,  and  the  produce  thereof  to  sink  into  the  residue  of 
his  personal  estate.  He  devised  all  his  real  estate  and  be- 
queathed his  personal  estate  unto  his  brother,  Walter 
Joseph  Gisborne  and  Abraham  Bass,  their  heirs,  executors, 
&c.,  respectively,  upon  trust  to  deal  with  the  investments 
302]  as  might  in  their  ^discretion  be  found  necessary. 
"And  upon  farther  trust  that  my  said  trustees  in  their  dis- 
cretion, and  of  their  uncontrollable  authority,  pay  and 
apply  the  whole,  or  such  portion  only,  of  the  annual  income 
of  my  real  and  personal  estate,  and  of  the  investment  and 
securities  for  the  time  being,  as  they  shall  think  expedient, 
to  or  for  the  clothing,  board,  lodging,  maintenance,  ease, 
and  support,  or  otherwise  for  the  personal  and  peculiar 
benefit  and  comfort  of  my  dear  wife,  C.  P.  G.,  during  her 
life,  whether  competent  or  incompetent  to  give  an  acquit- 
tance or  discharge,  at  such  time  and  times,  and  in  such  pro- 
portions and  manner  in  all  respects  as  my  said  trustees  sliall 

(>)  We(>.kly  Kotex,  Nov.  21,  1874,  p.  198  (31  L.  T.  Pwep.  (N.S.),  472;  and  Feb.  13, 
1875,  p.  21  (32  L.  T.  Hep.  (N.S.),  4(i). 
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think  most  conducive  to  "her  comfort,  enjoyment,  and  con- 
venience, without  being  liable  to  account  for  such  payment 
or  application,  or  pay  the  same  income,  or  any  part  tliereof, 
to  any  other  person  or  persons  for  the  purposes  aforesaid, 
without  seeing  to  its  application."  There  were  then  directions 
as  to  investments  and  accumulations,  and  if  at  the  death  of 
the  wife  there  was  any  unapplied  income  it  was  to  sink  into 
the  residue  of  the  personal  estate.  And  after  her  death  ti)e 
real  and  personal  estate  to  be  converted  into  money  for  the 
benefit  of  certain  persons  specially  named ;  and  then  leg- 
acies were  giten,  the  sum  of  £100  a- piece  to  the  executors 
for  their  trouble,  and  some  small  legacies  to  servants.  And 
as  to  the  residue  to  divide  and  apportion  the  same  into  four 
equal  shares,  one  to  his  brother,  Walter  Joseph  Gisborne 
(one  of  the  executors  and  trustees),  and  the  rest  to  other 
persons  specially  named. 

There  was  not  in  the  will  any  allusion  to  the  marriage 
settlement,  or  to  the  property  to  which  it  applied.  The 
testator  was  not  at  the  time  of  his  death  entitled  to  any  real 
estate,  but  he  left  personal  estate  to  the  value  of  above 
£35,000. 

On  the  6th  of  June,  1872,  J.  H.  Trevelyan  (since  deceased) 
as  the  next  friend  of  Charlotte  Prances  Gisborne  (formerly 
Trevelyan),  a  person  of  unsound  mind,  though  not  then  so 
found  by  inquisition,  instituted  a  suit  against  the  two  ex- 
ecutors and  trustees  of  the  will  of  the  Rev.  James  Gisborne, 
praying  that  it  might  be  declared  that  C.  F.  Gisborne  was 
entitled  to  have  a  provision  made  for  her  in  the  words  of 
the  will  out  of  the  income  of  the  testator's  real  and  residu- 
ary personal  estate  during  her  life,  and  that  ,that  annual 
*income  was  the  primary  fund  for  that  purpose.  [303 
This  bill  was  afterwards  amended  by  making  the  persons  in- 
terested in  remainder  under  the  will  parties  to  the  suit. 
The  answer  of  the  executors  was  filed  on  the  15th  of  Novem^ 
ber,  1872.  An  inquisition  in  lunacy  was  taken  on  the  23d  of 
November,  and  the  lady  was  found  lunatic,  and  an  order  in 
lunacy  was  made  allowing  the  sum  of  £696  per  annum  for 
her  support,  but  without  prejudice  to  any  question  as  to  the 
fund  from  which  the  sum  was  lo  be  raised.  Committees 
were  appointed,  and  they  were  authorized,  pending  the  suit 
in  Chancery  upon  the  construction  of  the  will,  to  paj'^  the 
money  out  of  the  funds  of  the  settlement,  and  should  theiie 
be  any  deficiency,  the  executors  of  the  will  were  (also  with- 
out prejudice  to  any  question  as  to  primary  liability)  to 
make  it  up  out  of  the  testator's  assets. 

The  cause  cat'ne  on  for  hearing  before  Vice-Chancellor 
19  Eng.  Rep.  16 


122  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol  H. 

1877  GUborne  ▼.  Gisborne.  H.L.  (E.) 

Hall,  on  the  10th  of  November,  1874,  when  the  annual  in- 
come of  the  testator's  estate  was  declared  the  fund  pri- 
marily liable  for  the  total  amount  of  the  maintenance  of 
C.  F.  Gisborne.  On  appeal,  the  Lords  Justices,  by  an  order 
dated  the  15th  of  March,  1875,  reversed  this  decision,  and 
instead  thereof  declared  that  the  trustees  had  an  absolute 
discretion  to  apply  the  whole,  or  any  portion,  of  the  income 
of  the  testators  estate  for  the  maintenance  of  his  widow. 
The  present  appeal  was  then  brought. 

Mr.  Davey^  Q.C.,  and  Mr.  J,  M.  Brooke^  for  the  appel- 
lants: There  could  be  no  doubt  that  the  intention  of  the 
testator  was  to  employ  the  income  of  his  propertv  for  his 
wife's  maintenance.  He  never  even  alluded  to  tne  prop- 
erty to  which  she  was  entitled  under  the  settlement,  but  he 
provided  for  her  comfort  by  his  directions  to  his  trustees, 
and  he  showed  that  he  thought  thej  mi^^ht  exhaust  the  an- 
nual income  of  his  property  in  obeying  his  directions,  for  he 
spoke  doubtfully  aoout  the  surplus  tnat  might  then  remain 
to  sink  into  the  residue.  He  did  not  intend  that  his  residu- 
ary legatees  should  be  benefited  at  the  expense  of  his  wife, 
or  of  his  wife's  estate.  The  fact  that  he  did  not  mention 
the  income  to  be  derived  under  the  settlement,  favored  that 
construction  of  his  will,  and  the  decisions  of  the  courts  in 

Srevious  cases  were  in  support  of  it ;  for  they  all  proceeded 
04]  on  the  principle  that  *what  would  be  most  beneficial 
to  the  lunatic,  in  case  of  recovery,  ought  to  be  done :  Re 
Ashley  (*) ;  MeQiold  v.  Turner  (') ;  Rualand  v.  Crozier  (*). 
And  that  principle  became  not  the  less  but  the  more  appli- 
cable, where  the  trustee  of  one  of  the  funds  (the  one  not  the 
f property  of  the  lunatic)  was  also  residuary  legatee  of  that 
una,  and  would  be  personally  benefited  by  throwing  the 
primary  liability  on  the  other  fund.  In  Foljambe  v.  Wil- 
loughhyi^)  the  same  principle  was  applied  where  two  dis- 
tinct funds  were  given  for  the  maintenance  of  an  infant. 
Coventry  v.  Higgins  ('),  Winch  v.  Brutton  ("),  Ransome  v. 
Burgess  ('),  and  Nickisson  v.  Cockill  ('),  were  also  cited. 

Mr.  Ghittv^  Q.C.,  and  Mn  E,  Rod/well^  and  Mr.  Hemming^ 
Q.C.,  and  Mr.  Dundas  Oar  diner  ^  who  appeared  for  the 
various  respondents,  were  not  called  on  to  address  the 
House. 

The  Lord  Chancellor  (Lord  Cairns) :  My  Lords,  I  can- 
not, after  hearing  the  able  argument  for  the  appellants  in 

(»)  1  Ru88.  <&  My.,  871.  (»)  14  Sim.,  80. 

(*)  4  De  G.  A  Sm.,  249 ;  20  L.  J.  (Ch.),        (•)  14  Sim.,  879. 
201.  (')  Law  Rep.,  8  Eq.,  773. 

(»)  2  De  G.  A  J.,  143 ;  27  L.  J,  (Ch.),  261.        (8)  8  De  G.  J.  A  8.,  622 ;  2  N.  R.  (Ch.), 

O  2  S.  A  S.,  166.  557;  82  L.  J.  (Ch.),  753. 
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this  case,  entertain  any  doubt  as  to  the  correctness  of  the 
decision  of  the  Lords  Justices,  nor  do  I  think  that  an^  one 
of  your  Lordships  entertains  any  doubt  upon  the  subject. 
•  My  Lords,  the  question,  however  much  it  may  be  dis- 
cussed, must  really  come  back  to  and  turn  upon  the  construc- 
tion of  the  will  which  we  have  before  us.  TSo  doubt  various 
cases  have  occurred  in  the  Court  of  Chancery  (to  some  of 
which  reference  has  been  made)  in  which,  either  from  the 
trustees  submitting  to  the  court  the  question  of  how  they 
ought  to  exercise  a  power  or  &  trust  reposed  in  them,  or 
from  questions  having  been  raised  by  the  parties  interested 
as  to  whether  a  trust  lor  maintenance  or  a  similar  trust  had 
actually  arisen  and  ought  to  be  acted  upofl,  decisions  have 
been  arrived  at  by  the  court  which  I  should  be  very  unwill- 
ing to  throw  the  least  doubt  upon ;  but  those  decisions  ap- 
pear to  me  not  at  all  to  touch  the  present  case,  where,  as  I 
shall  *submit  to  your  Lordships,  vou  have  the  trus-  [305 
tees  made  the  absolute  masters  of  the  question,  where  you 
have  them  armed  with  a  complete  and  uncontrolled  discre- 
tion, and  where  they  come  before 'you  stating  that  they  are 
prepared  to  exercise  that  discretion  within  the  limits  within 
which  it  is  confided  to  them  by  the  will. 

Now,  my  Lords,  the  will  in  this  case  is  that  of  a  husband, 
the  state  of  health  of  whose  wife  was  perfectly  well  known 
to  him,  and  appears  to  have  been  before  his  mind  at  the 
time  he  was  making  his  will.  That  wife,  by  a  settlement 
made  upon  the  marriage,  was  entitled  to  property  producing 
an  income  of  a  considerable  or  substantial  amount.  AU 
those  facts  must  have  been  perfectly  well  known  to  the  tes- 
tator at  the  time  when  he  made  his  will,  and  in^that  state 
of  facts  he  gave  the  residue,  of  his  property  to  the  trustees 
of  his  will,  and  after  directing  its  conversion  and' invest- 
ment, he  continued  in  these  words :  [His  Lordship  read  the 
words  of  the  will,  see  ante,  p.  302.] 

Mv  Lords,  larger  words  than  those,  it  appears  to  me,  it 
would  be  impossible  to  introduce  into  a  will.  The  trustees 
are  not  merely  to  have  discretion,  but  they  are  to  have  *'un- 
.controUable,"  that  is,  uncontrolled,  "authority."  Their 
discretion  and  authority,  always  supposing  that  there  is  no 
TiicUa  fides  with,  regard  to  its  exercise,  is  to  be  without  any 
check  or  control  from  any  superior  tribunal.  What  is  the 
subject-matter  with  regard  to  which  they  are  to  exercise 
this  discretion  and  this  authority?  *  The  subject-matter  is 
the  payment,  or  the  application,  not  merely  of  the  whole 
of  the  income  of  his  real  and  personal  estate,  but  of  such 
portion  only  as  they  deem  it  proper  to  expend.    It  is  for 
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them  to  say  whether  they  will  apply  the  whole,  or  only  a 
part,  and  if  so  what  part.  And  how  are  they  to  decide,  if 
they  do  not  apply  the  whole ;  what  is  the  part  which  they 
are  to  apply?  They  are  to  decide  upon  this  principle, 
that  it  is  to  be  such  part  as  they  shall  think  expedient, 
not  such  part  as  shall  be  sufficient,  not  such  part  as  shall 
be  demanded  by  or  for  the  person  to  be  benefited,  but  such 
part  as  they  shall  think  expedient ;  and  upon  the  ^[uestion 
of  what  is  expendient  it  is  their  discretion  which  is  to  de- 
cide, and  that  discretion  according  to  which  they  are  to 
decide  is  to  be  uncontrolled. 

306]  *And,  my  Lords,  if  the  trustees  come  before  your 
Lordships  and  Say  to  you,  "We  have  considered  the  mat- 
ter, and  we  find  this  lady  is  in  receipt  of  an  income  of  her 
own  of  £500  a  year  (or  whatever  the  sum  may  be) ;  we  have 
taken  that  into  account — we  think  that,  under  those  circum- 
stances, it  is  expedient  that  she  should  have  in  addition  to 
that  £500  a  year  such  a  farther  sum  as  the  Master  in  Lunacy 
has  said  would  be  adequate  to  provide  for  every  comfort 
which,  according  to  her  state  of  health,  she  can  fairly  en- 
joy— that  is  the  additional  suni  which  we  think  it  expedient 
should  be  provided  out  of  the  income  of  which  we  are  the 
trustees ;  that  is  the  portion  only  of  the  annual  income  of 
our  residuary  estate  which  we  think  it  expedient  should  be 
applied  to  the  maintenance  of  this  lady."  If  they  came  be- 
fore you  and  said  this,  I  am  obliged  to  ask  myself,  and  I  am 
obliged  to  ask  your  Lordships,  what  right  have  I  or  what 
right  have  you  to  say  that  that  is  an  exercise  of  the  discre- 
tion of  the  trustees  which,  in  the  face  of  the  statement  that 
their  discwtion  and  authority  is  to  be  uncontrollable,  you 
are  entitled  to  control  ? 

My  Lords,  it  is  nothing  to  say  to  me  if  the  Court  of  Chan- 
cery had  under  its  management  two  funds,  to  one  of  which 
the  lunatic  was  absolutely  entitled,  and  which  represented 
her  own  absolute  property,  and  the  other  of  which  was,  if  I 
may  use  the  expression,  evanescent,  and  which,  so  far  as 
she  might  not  benefit  hy  it,  would  pass  away  and  would  not 
belong  to  her  estate,  that  in  that  state  of  things  the  Court  of 
Chancery  would  save  the  money  which  was  her  own  prop- 
erty and  maintain  her  out  of  the  other  fund.  I  answer,  that 
may  well  be  the  case,  that  maybe  the  principle  (and  I  make 
no  objection  to  the  principle,  I  highly  approve  of  it),  by 
which  the  Court  of  Chancery,  where  it  has  to  exercise  its 
discretion,  deems  it  expedient  to  proceed  in  the  exercise  of 
that  discretion.  But  am  I  entitled,  in  dealing  with  a  will 
such  as  is  now  before  your  Lordships,  to  set  up  against  the 
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discretion  of  the  trustees,  which  is  prouoanced  by  this  will 
to  be  uncontrolled  and  uncontrollable,  the  rule  which  the 
Court  of  Chancery  adopts  for  the  exercise  of  its  own  discre- 
tion in  :i  similar  or  in  an  analogous  case?  My  Lords,  to  do 
so  would  simply  be  to  reverse  the  words  used  by  the  testa- 
tor, and  to  say  that  the  discretion  which  is  given  to  the  trus- 
tees by  this  will,  and  which  is  stated  to  be  uncontrollable, 
shall  be  controlled  *and  be  subjected  to  that  rigid  [307 
and  unbending  rule  upon  which  the  Court  of  Chancery  acts 
(for  reasons  of  which  I  entirely  approve),  upon  those  occa- 
sions when  it  has  to  perform  the  functions  which,  in  this 
instance,  the  trustees,  and  not  the  court,  have  to  perform. 
•  Now,  my  Lords,  that  is  the  whole  of  this  case.  It  ap- 
pears to  me  that  the  Lords  Justices  have  been  correct  in 
their  exposition  of  the  construction  of  the  will ;  and  agree- 
ing with  them  in  the  construction,  I  must  agree  with  them 
also  in  the  conclusion  at  which  they  have  arrived. 

My  Lords,  I  cannot  but  think,  when  I  look  at  the  modi- 
fication which  the  Lords  Justices  have  made  of  the  decree 
of  the  ^ice-Chancellor,  that  some  words  have  crept  into  that 
part  of  their  decree  per  incuriam^  because  I  find  that  after 
declaring  that  the  defendants  Gisborne  and  Bass,  "the 
trustees  of  the  will  of  the  testator,  have  an  absolute  discre- 
tion to  pay  and  apply  the  whole  or  any  portion  of  the  income 
of  the  testator's  estate  for  the  maintenance  of  his  widow," 
the  modified  decree  proceeds  to  add,  ''and  the  defendants, 
the  trustees,  by  their  counsel,  concurring,  their  Lordships 
approve  that  the  trustees  should  exercise  such  discretion 
by  paying  and  applying  such  portion  only  of  the  income 
of  the  real  and  personal  estate  of  the  testator  as,  with  the 
income  from  other  sources  of  the  plaintiff,"  "will  make 
up  the  sura  of"  £400  odd,  or  £600  odd,  as  the  case  may  be. 
M}'  Lords,  in  a  case  like  this,  where  the  Court  of  Chancery 
recognizes  that  the  trustees  and  not  the  court  are  to  be  the 
judges  of  the  quantum  to  be  allowed,  where  the  trustees 
are  willing  to  exercise  the  discretion  which  they  claim  to 
exercise,  and  where  the  court  allows  and  declares  their 
right  to  exercise  that  discretion,  I  do  not  understand  it  to 
be  the  habit  of  the  court  to  go  on  and  express  any  opinion 
as  to  whether  the  exercise  of  the  discretion  by  the  trustees 
is  a  wise  or  an  unwise  exercise  of  that  discretion.  I  under- 
stand that  in  such  a  case  the  Court  of  Chancery  steps  aside 
and  recognizes  the  trustees  as  the  persons  to  exercise  the 
discretion,  and  in  its  decree  does  nothing  more  than,  with 
regard  to  payments  which  may  be  necessary,  act  upon  the 
exercise  of  the  discretion  of  the  trustees  so  made.     I  shall 
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submit  to  your  Lordships  that,  without  affecting  in  any 
308]  manner  the  costs  of  this  appeal,  the  decree  ought  *to 
be  varied  in  this  way :  After  declaring  that  the  defendants, 
the  trustees  of  the  will,  have  an  absolute  discretion  to  pay 
and  apply  the  whole  or  any  portion  of  the.  income  of  the 
testators  estate  for  the  maintenance  of  his  widow,  the  decree 
should  proceed  thus,  "and  the  defendants,  by  their  counsel, 
stating  that  they  are  prepared  to  exercise  such  discretion 
by  paying  and  applying  such  portion  of  the  income  of  the 
real  and  personal  estate  of  the  testator  as,  with  the  income 
from  other  sources  of  the  plaintiff  Charlotte  Prances  Gis- 
borne, will  make  up"  the  sums  specified  in  the  decree, 
"or  other  the  sum  from  time  to  time  to  be  allowed  in  the 
lunacy  for  the  clothing,"  &c.,  "or  otherwise  for  the  per- 
sonal and  peculiar  benefit;  and  comfort  of  the  plaintiff, 
Charlotte  Prances  Gisborne,  it  is  by  consent  of  the  defen- 
dants, the  trustees,  ordered  that  the  defendants,  the  trustees, 
pay  such  portions  to  the  ])laintiffs,  the  committees  of  the 
person  and  estate  of  the  plaintiff,  C.  P.  G." 

My  Lords,  with  that  variation  I  submit  to  vour  Lordships, 
and 'move  your  Lordships,  that  the  decree  be  affirmed,  and 
that  this  appeal  be  dismissed;  and,  unless  the  parties  are 

Srepared  to  submit  to  your  Lordships  any  consent  to  a 
ifferent  arrangement,  I  should  propose  to  your  Lordships 
that  the  ordinary  rule  be  followed,  and  the  appeal  dismissed 
with  costs. 

Lord  Penzance  :  My  Lords,  I  desire  to  add  but  very 
few  words  upon  the  meaning  of  this  trust  in  the  testator's 
will,  agreeing,  as  I  do,  with  all  that  has  fallen  from  my 
noble  and  learned  friend  upon  the  subiect 

The  controversy  really  resolves  itself  into  a  very  simple 
question.  It  is  the  choice  between  two  opposite  proposi- 
tions, which  I  will  shortly  state.  On  the  one  side  it  is  con- 
tended that  the  words  of  the  will  containing  this  trust  must 
be  so  read  as  that  your  Lordships  should  conclude  that 
the  testator's  intention  was  that  nis  wife  should  be  main- 
tained, and  her  personal  and  peculiar  benefit  and  comfort 
secured,  entirely  out  of  the  proceeds  of  his  estates.  It  is 
said  that  that  is  the  intention  of  the  trust ;  that  though  to 
the  trustees  every  discretion  is  left  as  to  the  amount  which 
would  be  required  for  that  purpose,  they  are  to  take  that 
^  amount  out  of  the  testator's  estate.  That,  my  Lords,  is  the 
view  which  is  presented  on  the  one  side.  On  the  other  side 
309]  the  view  presented  is  this  :  that  *the  testator  being 
minded,  above  all  things,  in  making  his  will,  to  provide  for 
the  maintenance  and  comfort  of  his  wife,  and  being  cog- 
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nizant  of  the  fact  that  she  had  an  income  of  her  own,  but 
probably  adverting  to  the  fact  that  all  incomes  are  preca- 
rious, and  not  knowing  what  that  income  might  be,  either 
by  way  of  increase  or  decrease  upon  the  amount  at  which 
it  stood  when  he  made  his  will,  he  determined  to  provide, 
placing  full  confidence  in  his  near  relations,  whom  he  ap- 
pointed trustees,  that  whatever  happened  they  should  taKe 
care  that  out  of  his  income,  together  with  all  other  sources, 
a  sufficient  amount  should  be  provided  to  secure  the  per- 
sonal and  peculiar  benefit  and  comfort  of  his  wife  which  it 
seems  to  have  been  his  main  object  to  ensure. 

It  seems  to  me,  my  Lords,  that  the  latter  is  the  natural 
and  reasonable  construction  of  this  trust ;  and  I  am  unable 
to  see  any  words  upon  which  the  former  construction  can 
be  properly  supported.  I  find  no  words  here  from  which 
you  can  conclude  that  the  testator  intended  that  any  other 
sources  of  maintenance  were  to  be  disregarded,  and  that 
absolutely  out  of  his  own  estate  his  wife  should  be  sup- 
ported ;  because  all  that  he  says  is  that  the  trustees  are,  m 
their  discretion  and  of  their  uncontrollable  authority,  to 
pay  and  apply  the  whole  or  such  portion  of  the  income  of 
the  estate  as  they  think  expedient  to  the  maintenance  and 
support,  or  otherwise  for  the  personal  and  peculiar  benefit 
and  comfort  of  his  wife.  Reading  these  words  in  their 
natural  sense,  I  cannot  conceive  that  any  sort  of  restraint 
or  any  sort  of  condition  is  imposed  upon  the  trustees.  The 
object  to  be  attained  is  the  support  or  the  wife  and  her  com- 
fort, but  the  means  of  obtaining  that  support  are  left  en- 
tirely to  the  discretion  of  the  trustees.  Tne  words  are  as 
strong  as  language  can  make  tbem.  If  the  testator  had 
desired  that  a  particular  fund  should  be  resorted  to,  he 
might  have  said  so.  If  he  had  desired  that  any  pa;rticular 
sum  should  be  applied,  he  might  have  said  so ;  but  he  seems 
to  have  desired  solely  the  attainment  of  his  object :  and, 
subject  to  that  object  being  attained,  he  seems  to  have  left 
it  absolutely  uncontrolled  in  the  discretion  of  the  trustees 
how  that  object  should  be  attained. 

My  Lords,  that  being  so,  it  seems  to  me  that  the  trustees 
exercised  a  reasonable  discretion  in  first  applying  the  lady's 
own  *income  and  in  supplementing  that  income  in  [310 
the  way  which  has  been  done,  and  which  has  been  approved 
of.  On  these  grounds,  my  Lords,  I  can  see  no  reason  for 
finding  fault  with  the  order  made  by  the  Lords  Justices. 
I  entirely  agree  with  my  noble  and  learned  friend  that  the 
latter  portion  of  the  order,  which  appears  to  introduce  into 
the  case  aome  exercise  of  authority  by  the  court,  had  far 
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better  b^omitted,  and  that  it  had  better  stand  in  the  way 
that  has  oeen  suggested. 

Lord  O' Hag  an  :  My  Lords,  all  the  learned  judges  who 
have  considered  this  case  seem  to  have  agreed  that  the 
authorities  cited  at  the  bar  give  little  aid  towards  the  deci- 
sion of  it.  I  quite  concur  witli  them.  The  diflFering  inten- 
tions of  testators  are  as  numerous  as  testators  themselves, 
and  their  modes  of  expressing  those  intentions  are  of  cor- 
responding variety.  We  can  very  rarely,  therefore,  find 
a  judgment  upon  the  terms  of  one  will  which  has  any 
governing  application  to  the  terms  of  another.  We  must 
look  to  the  frame  of  the  instrument  before  us,  and  gather 
from  it,  as  well  as  we  can,  the  purpose  of  the  testator,  wliich. 
must  strictly  regulate  our  decision. 

I  venture  to  differ  from  the  learned  Vice-Chancellor  in 
his  view  of  the  importance  of  the  contingent  beneficial  in- 
terest of  one  of  the  trustees,  as  bearing  on  the  argument. 
The  testator  knew  all  the  circumstances  of  the  parties  and 
the  character  of  the  brother,  whom  he  made  his  trustee, 
and  in  whom  he  vested  a  discretion  so  unlimited.  He 
manifestly  relied  upon  that  brother's  integrity  and  affection 
to  secure  the  comfort  of  his  wife,  without  any  corrupt 
regard  to  his  own  possible  advantage ;  and  his  interest, 
wliatever  it  was,  cannot  affect  our  decision.  I  think,  also, 
that  the  principle  which  decides  as  between  two  funds  in 
favor  of  a  lunatic,  according  to  his  greater  interest  in  one 
of  them,  has  no  relevancy  to  this  case.  It  must  be  ruled 
by  the  intention  imputable  to  the  testator — that  intention, 
if  clear,  must  prevail  against  such  a  principle,  however 
that  principle  may  be  applicable  in  other  circumstances. 
As  was  said  by  the  Lord  Chancellor  in  In  re  Ashley  {') 
311]  *the  ruling  must  be  in  favor  of  the  view  which  is  for 
the  benefit  of  the  lunatic,  if  it  be  not  opposed  to  the  will. 
The  real  question  is.  What  was  the  will?  what  the  extent 
of  the  discretion  thereby  vested  in  his  trustees  by  the  tes- 
tator ? 

On  that  question,  I  feel  constrained  to  hold  that  the  judg- 
ment of  the  Lords  Justices  ought  to  be  affirmed.  The  words 
"in  their  discretion  and  of  their  uncontrollable  authority" 
are  as  large  in  their  operation  as  words  well  can  be:  they 
govern  the  subsequent  portions  of  the  clause  which  they 
commence,  and  taken  in  connection  with  the  words  which 
follow — ''as  they  shall  deem  expedient" — they  appear  to 
nie  to  make  the  power  of  decision  absolute,  and  to  author- 
ize the  trustees  to  consider  and  judge,  conclusively,  as  to 

Q)  1  Russ.  AMy.,  371.. 


Vol  II,]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  129 

H.L.(E.)  Gisborne  V.  Gisborne.  1877 

expediencies  of  every  kind.  It  seems  to  me,  als^,  that  a 
reasonable  question  of  expediency  did  arise  with  reference 
to  the  possession  of  property  by  the  lunatic,  of  which  the 
testator  was  well  aware,  as  affecting  the  duty  of  the  trustees 
in  determining  on  the  amount  of  the  contribution  to  be 
made  from  the  estate  which  they  administer ;  and  on  that 
question  their  decision  has  not  been,  in  my  opinion,  at  all 
unreasonable.  I  see  no  reason  for  limiting  the  discretion  of 
the  trustees,  or  in  any  way  quarrelling  with  the  mode  in 
which  it  has  been  exercised. 

I  am  therefore  of  opinion  that  the  decree  appealed  from 
should,  with  the  modification  which  has  been  proposed  by 
the  noble  ^nd  learned  Lord  on  the  woolsack,  be  affirmed, 
and  the  appeal  dismissed  with  costs. 

Lord  Blackburn  :  My  Lords,  I  am  entirely  of  the  same 
opinion.  In  the  unfortunate  circumstances  in  which  the 
testator^ 8  wife  was  at  the  time  when  he  was  making  his  will, 
it  was  a  very  sensible  thing  of  his  adviser  to  say :  The  best 
thing  you  can  do  is  to  select  your  trustees  carefully  and 
prudently,  so  as  to  have  trustees  in  whom  you  can  place 
perfect  confidence,  and  then  give  them  uncontrolled  discre- 
tion as  to  how  the  income  shall  be  applied  for  the  benefit  of 
your  wife  and  for  her  personal  comfort.  If  that  was  the 
advice  that  was  given  to  him,  it  seems  to  me  that  the  words 
he  has  used  sufficiently  carry  out  that  intention.  I  do  not 
intend  to  go  into  any  *criticism  of  the  words,  except  [312 
to  say  that  they  seem  to  me  to  express  as  strongly  as  any 
words  I  could  myself  devise,  even  now,  when  I  have  under- 
stood that  there  is  a  difficulty  about  it,  that  there  was  to  be 
uncontrollable  authority  and  discretion  in  the  trustees  to 
apply  such  portion  of  the  income  as  they  might  think  expe- 
dient for  the  benefit  of  the  wife  and  her  personal  comfort. 
And,  my  Lords,  what  they  have  done  and  are  prepared  to 
do  is  certainly  within  the  scope  of  that  authority.  As  far 
as  my  opinion,  speaking  as  an  individual,  goes,  I  think  it  is 
a  very  discreet  arrangement  on  their  part,  and  a  very  proper 
one.  But  I  perfectly  agree  that  the  construction  of  tne  will 
is,  that  the  trustees  are  to  decide,  and  therefore  it  ought  not 
to  be  put,  as  by  inadvertence  it  has  been  put,  in  the  decree 
of  the  Lords  Justices,  that  the  court  approves  of  the  exer- 
cise of  the  discretion,  &c.  Therefore  I  think  there  should 
be  that  amendment  of  the  decree  which  has  been  already 
suggested. 

Krd  Gordon  :    My  Lords,  I  am  of  the  same  opinion. 

Mr.  Chilty :  My  Lords,  with  great  submission,  I  would 
venture  to  suggest  to  your  Lordships  a  mere  question  of 
19  Eng.  Rep.  17 
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form  with  a  view  to  give  effect  to  your  Lordships'  opinions 
as  they  have  been  expressed  already,  and  that  is,  tnat  the 
ordering  part  of  the  decree  should  state  that  the  trustees  are 
to  do  this  *' until  farther  order."  Unless  that  is  provided 
for,  the  allowance  will  be  stereotyped.  There  is  not  the 
least  ground  for  supposing  that  there  would  be  any  altera- 
tion of  circumstances,  or  any  reason  for  making  an  altera- 
tion in  the  amount  of  the  allowance,  but  I  would  humbly 
suggest  to  your  Lordships  that  after  the  words  which  the 
Lord  Chancellor  has  read,  '*  stating  that  the  trustees  are 
prepared  to  apply  such  portion,"  and  so  on,  you  would 
add,  ^' under  tne  existing  circumstances,"  and  make  it  an 
order  "until  farther  order,"  otherwise  it  would  be  an  ab- 
solute order  that  the  trustees  are  always  to  pay  the  sum 
specified. 

Mr.  Davey :  Is  that  at  all  necessary  ?  The  Vice-Chan- 
313]  cellof's  *order  does  contain  the  liberty  of  applying 
to  the  court ;  but  if  you  consider  it  necessary  to  insert  those 
words  I  do  not  object. 

The  Lord  Chancellor:  Mr.  Chitty's  object  would  be 
answered  by  putting  in  that  the  trustees  pay  **  until  farther 
order"  such  portions,  and  so  on. 

Mr.  Chitty :  That  would  exactly  be  what  I  suggest ;  else 
it  would  be  an  absolute  and  perpetual  order. 

The  Lord  Chancellor  :  I  suppose  the  parties  have  not 
agreed  about  costs. 

Mr.  Chitty :    No,  my  Lord. 

Decree  appealed  from  varied  as  proposed^  and 
with  that  variation  affirmed. 

The  Decree  as  varied  follows  the  decree  of  the  Lords 
Justices  to  the  words,  "declare  that  the  defen- 
dants, Walter  Joseph  Gisborne  and  Abraham 
Bass,  the  trustees  of  the  will  of  the  testator,  have 
an  absolute  discretion  to  pay  and  apply  the 
whole  or  any  portion  of  the  income  of  tlie  testa- 
tor's estate  for  the  maintenance  of  his  widow  and 
the  defendants,  the  trustees,  by  their  counsel," 
after  which  it  proceeds  thus,  "  stating  that  they 
are  prepared  to  exercise  such  discretion  by  pay- 
ing and  applying  such  portion"  [omitting  here 
the  word  only^  ''of  the  income  ot  the  real  and 
personal  estate  of  the  testator  as,  with  the  income 
from  other  sources  of  the  plaintiff  Charlotte 
Frances  Gisborne,  will  make  up  the  said  sum  of 
£432  16^.  1^.,  and  the  said  annual  sum  of  £696, 
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or  other  the  sum  from  time  to  time  to  be  allowed 
in  the  lunacy  for  the  clothing,  board,  lodging, 
maintenance,  ease,  and  support,  or  otherwise,  for 
the  personal  and  peculiar  benefit  and  comfort 
*of  the  plaintiflf  Charlotte  Frances  Gis-  [314 
borne,  it  is,  by  consent  of  the  defendants,  Walter 
Joseph  Gisborne  and  Abraham  Bass,  the  trus- 
tees, Ordered  that  the  defendants,  the  trustees, 
pay,  until  farther  order,  such   portions  to  the 

Elaintiflfs,  James  Harington  Trevelyan,  Louisa 
[ann,  and  Harington  Astley  Trevelyan,  as  com- 
mittees of  the  person  and  estate  of  the  plaintiff 
Charlotte  Prances  Gisborne^"  &c.;  and  with  this 
variation  their  Lordships  affirmed  the  decree,  and 
ordered  the  appellants  to  pay  to  the  respondents 
the  costs  incurred  in  respect  of  the  appeal,  and 
ordered  the  cause  to  be  remitted  to  tne  court  to 
do  therein  as  should  be  consistent  with  this  judg- 
ment. 

Lords*  Journals^  17th  April,  1877. 

Solicitors  for  the  appellants :  Rdbmson  &  Preston. 
Solicitor  for  the  respondent :  Reginald  Hay  Wilkins. 

See  Perry  on  Trusts,  titles  "  Discre-  N.   J.   Eq.,  44,  54,  (citing  Oliver  «. 

lion."  "Powers.**  Oliver,  2  N.  J.  Eg.,  368;  Jacobus  «. 

Where  a  father  and  his  family  are  Jacobus,  20  N.  J.  £q ,  49 ;  Hawley  «. 

all  beneficiaries  of  a  trust  fund  in-  Gilbert,  1  Jac.,  854;    Foley  v.  Parry,  5 

tended  for  their  common  support,  and  Sim.,  138;  Haddon  v.  Haddon,  9  Sim., 

the  father  grossly  fails  to  discharge  438;  Jubber  v.  Jubber,  Id.,  503;  War- 

his  duty  in  dispensing  the  income  for  die  «.  Clazton,  Id.,  524 ;  WethereU  v. 

the  purposes  for  which  it  was  given,  Wilson,   1   Keene,   80  ;    Lozigmore  o. 

though  made,  by  the  instrument  creat-  Elcum,   2  Y.   &  C,  863  ;    Kaikes  «. 

ing  the  trust,  the  sole  judge  of  the  Ward,  1  Hare,  445  ;  Joddrell  v.  Jod- 

necessities  of  his  family,   a  court  of  drell,  14  Beav.,  418;  Castle  v.  Castle, 

equity  will  assume  the  distribution  of  1  DeG.  &  J.,  852. 
the  income,  so  as  to  secure  to  the  benefi-        Otherwise  if  the  discretion  be  exer- 

ciaries  a  just  and  equitable  participa-  cised  in  good  faith  :    Rosevelt  «.  Rose- 

tion  therein  :    Babbitt  v.  Babbitt,  26  velt,  6  Hun,  81,  41,  64  N.  T.,  651. 
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[2  Appeal  Cases,  815.] 

H.L.  (E.),  Feb.  28,  27;  March  1, 1877. 

[HOUSE  OP  LORDS.] 

315]    *WiLLiAM  Clark,  Appellant;  and  Patrick  Adie, 

Respondent  (*). 

Patent — Combination  of  Old  and  New  Forma — Sjpeeification. 

A  patent  may  be  granted  not  only  in  respect  of  a  whole  and  complete  thing 
described,  but  in  respect,  also,  of  a  snoordinate  integer  of  that  whole. 

But  then  the  invention  must  be  so  described  as  to  make  it  clear  in  respect  of  what 
(the  whole,  or  the  integer,)  the  patent  has  been  asked  for  and  granted. 

Where  a  person  has  invented  an  improvement  in  the  form  of  a  particular  apparatus 
or  machine,  but  combines  that  individual  improvement  with  other  things  which  are 
not  his  inventions,  his  specification  must  claim  that  particular  individual  thing,  and 
not  leave  it  doubtful  whether  the  claim  is  made  for  the  whole  combination,  of  which 
that  thing  really  only  forms  a  part. 

In  a  drawing  of  a  machine  attached  to  a  specification,  there  was  shown  an  inter- 
vening space,  or  opening,  between  two  parts  of  the  machine,  the  object  of  the  patent; 
it  was  intended  as  the  arching  of  a  cutter-plate,  but  this  was  not  referred  to  and  ex- 
plained in  the  specification.  In  the  specification  there  was  the  statement  of  an  evil 
in  existing  machines,  and  upon  careful  examination,  by  a  skilful  person,  he  might 
suppose  that  the  space  exhibited  in  the  drawing  was  intended  to  obviate  this  evil, 
but  there  was  no  statement  to  that  effect,  nor  was  the  form  of  the  opening  describe, 
and  described  as  a  necessary  quality  of  improvement  in  the  machine.  This  form  was 
afterwards  relied  on  as  one  of  the  great  improvements  in  the  combination  of  the 
patented  apparatus : 

Hdd,  that  as  it  had  not  been  properly  explained,  described,  and  claimed,  the  speci- 
fication was  defective. 

There  were  three  other  things  which,  with  this  one,  constituted  a  combination  in- 
sisted upon  as  a  novelty.  Those  three  things  were  old, — and  the  mere  combination 
of  the  four  without  a  clear  and  sufficient  description  of  the  purpose  and  nse  of  that 
which  might  be  claimed  as  new  and  valuable,  and  without  a  distinct  claim  in  respect 
of  the  combination  itself  (even  if  snch  a  claim  would  have  been  valid)  was  held  not 
sufficient  to  support  the  patent 

This  was  an  appeal  against  an  order  of  the  Lords  Justices, 
by  which  a  previous  order  of  Vice-Chanoellor  Bacon  had  . 
been  reversed  ("). 

The  appellant  had  devoted  his  attention  to  the  construc- 
tion of  an  apparatus  for  clipping  horses  and  shearing  sheep, 
and  had  made  qertain  improvements  in  previously  existing 
316]  mechanical  contrivances  ^employed  for  the  same  pur- 
pose, when  he  found  that  some  of  these  improvements  al- 
ready existed  in  an  apparatus  made  by  one  Grayson,  and 
for  which  Grayson  had  obtained  a  patent.  He  became  the 
purchaser  of  Grayson's  patent,  in  order  to  be  able  to  use  a 
part  of  Grayson's  invention  in  what  he  believed  to  be  a  new 
and  much  better  clipper  invented  by  himself;  and  after- 
wards, conceiving  that  this  patent  had  been  infringed  by  the 

(')  Affirming  L.  R.,  10  Chy.  App.,  667. 
O  Law  Rep.,  10  Ch.  App.,  667,  where  the  facts  are  fully  set  out 
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present  respondent,  who  had  himself  taken  out  a  j)atent  in 
respect  of  an  apparatus  for  the  saifie  purpose,  he  instituted 

froceedings  in  Chancery  to  restrain  the  alleged  infringement, 
n  form  his  claim  for  an  injunction  was  founded  upon  Gray- 
son's patent.  The  chief  .points  of  discussion  in  the  court 
below  were,  whether  there  was  anything  new  in  the  forms 
and  arrangements  of  the  apparatus  there  described,  such  as 
would  be  sufBcient  to  sustain  the  patent,  and  then  whether 
what  Adie  had  done  really  amounted. to  an  infringement  of 
it.  It  was  also  contended  for  Clark  that  if  no  one  part  of 
the  apparatus  was  in  Itself  new,  the  combination  of  the  dif- 
ferent parts  was  new,  and  produced  a  new  and  beneficial 
result,  and  that  they  were  properly  described  in  the  speci- 
fication, and  therefore  mignt  properly  be  the  subject  of  a 
patent,  and  could  not  be  imitated  without  the  patent  being 
infringed.  Vice-Chancellor  Bacon  had  granted  an  injunc- 
tion ;  but  the  Lords  Justices,  on  appeal,  decided  that  a 
patent  for  a  combination  of  several  improvements  would  not 
be  infringed  by  using  a  combii^tion  of  some  only  of  those 
improvements,  and  ordered  the  bill  to  be  dismissed.  This 
appeal  was  then  brought. 

Mr.  Kay  J  Q.C.,  Mr.  Jf^ryj  Q.C.,  Mr.  AstoUj  Q.C.,  and  Mr. 
SoerUiy  for  the  appellant. 

The  Aitornej/'Oeneral  (Sir  J.  HoIJc€t\  Sir  H,  M.  Jack- 
son^  Q.C.,  and  Mr.  Lawson^  for  the  respondent. 

The  case  here  was  argued  on  the  questions  whether  there 
had  in  fact  been  any  improvement  on  old  forms,  or  any  new 
combination  of  old  or  old  and  new  forms,  so  as  to  sustain  a 
patent ;  whether,  if  so,  they  had  been  properly  described  in 
the  specification ;  and  whether,  supposing  the  patent  to  be 
good,  there  had  been  any  infringement  of  it. 

*The  following  cases  were  cited  :  Harrison  v.  An-  [317 
deraion  Company  (*) ;  Jones  v.  Pearce  (") ;  Lewis  v.  Marl- 
ing (*) ;  Lister  v.  Leather  (*) ;  Smith  v.  London  and'  North 
Vtestern  Railway  Company  (') ;  Wright  v.  Hitchcock  Q ; 
Curtis  V.  Piatt  (') ;  Electric  Telegraph  Company  v.  Brett  ( ); 
Cannington  v.  NattaM  Q  ;  Murray  v.  Clayton  (") ;  Parks 
v.  Stevens  (") ;  Crane  v.  Price  ('") ;  Arnold  v.  Bradbury  (") ; 


(1)  1  Add. 
H  I  Web. 


Cm..  674,  678,  683.  (»)  lOCom.  B.,  838;  20  L.  J.  (C.P.),  128. 

Pat  Cafl.,  122.  (»)  Law  Rep.,  6  H.  L.,  208. 

(*)  1  Web.  Pat.  Caa.,  491 ;    10  B.  A       ('»)  Law  Rep.,  7  Ch.  App.,  670. 

Cr-.  22.  (")  Law  Rep.,  8  Eq.,  »68 ;  affirmed.  Law 

(*)  8  El  A  Bl.,  1004.  Rep.,  6  Ch.  App.,  86. 

(»)  2  EL  A  BL.  69.  (")  1  Web.  Pat.  Caa..  877,  898 ;  4  Man. 

(•)  Law  Rep..  6  Ex.,  87.  A  Gr.,  880;  12  L.  J.  (C.P.),  81. 

O  11  L.  T.  (N.S.),  246;  86  L.  J.  (Ch.),       (»«)  Law  Rep.,  6  Ch.  App.,  706. 
862.                              . 
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Kay  V.  Marshall  (') ;   Russell  v.  Cowley  (") ;   FoanjoeU  v. 
Bostock  (") ;  Rex  v.  OiMer  (*) ;  Hill  v.  Thompson  (*). 

The  nature  of  the  alleged  invention,  and  the  description 
of  what  was  intended  to  be  protected,  are  so  fully  stated  in 
the  judgments,  that  it  has  been  deemed  unnecessary  to  set 
them  forth  in  this  statement  of  the  case. 

March  1.  Tue  Lord  Chancellor  (Lord  Cairns):  My 
Lords,  the  appellant  in  this  case  is  now  the  proprietor* 
of  a  patent  wnich  in  the  course  of  the  argument  has  been 
called  Grayson's  patent,  and  the  issue. between  him  and  the 
respondent  is,  whether  or  not  the.  respondent  has  infringed 
that  patent. 

In  order  to  try  that  issue  it  will  in  the  first  place  be  de- 
sirable, in  fact  it  will  be  necessary,  that  your  Lordships 
should  distinctly  determine  what  is  the  construction  of  the 
specification  which  was  given  in  the  case  of  Grayson's 
patent.  I  will  state  what,  in  my  judgment,  is  this  effect, 
and  what  the  operation  of  that  specification.  As  I  under- 
stand the  invention  which  Grayson  claims  to  have  discovered, 
it  is  this ;  it  is  styled  in  his  words,  **  Improvements  in  ap- 

§aratus  for  clipping  or  shearing  horses; '  in  popular  lan- 
18]  guage  I  *should  describe  it  as  a  horse-clipper,  or  a 
horse  clipping  machine.  It  is  not  ''an  apparatus  for  clip- 
ping or  shearing  horses;"  that  would  not  have  been  a  new 
thing,  for  horse-clippers  were  old,  but  it  is  ''improvements 
in  this  apparatus  for  clipping  or  shearing  horses." 

Starting  with  that  as  to  the  title,  when  you  approach  the 
description  you  find  that  this  improved  horse-clipper  is  de- 
scribed from  the  beginning  to  the  end.  The  specification 
tells  you  how  you  are  to  make  it  from  the  starting  point  to 
the  close ;  of  course,  using  the  language  known  in  the  trade, 
and  familiar  to  those  who  had  been  accustomed  to  instru- 
ments of  this  kind.  As  regards  the  advantages  of  this  im- 
proved horse-clipper  Grayson  states  them  in  this  way;  at 
the  outset  he  says:  "My  invention  relates  to  certain  im- 
provements in  the  construction  of  apparatus  for  clipping 
norses,  and  for  shearing  or  clipping  otlier  animals,  the  ad- 
vantages consisting  chiefly  in  the  facility  afforded  of  clip- 
ping the  hair  or  wool  at  a  short  distance  from  the  skin 
instead  of  shaving  the  animal  close"  (that  is  an  advantage 
which  would  be  common  to  all  horse-clippers  as  distinguish- 
ing their  use  from  the  process  of  shaving),  "in  the  applica- 
cation  of  the  cutting  blades  in  relation  to  the  comb"  (that 

(»)  6  Bing.  N.  C,  492 ;    1  MyL  A  Cr.,        (»)  12  W.  R..  723 ;  4  Be  G.  J.  A  S.,  298. 
878;  8  CI.  A  F.,  246.      •  {*)  1  SUrk.,  864. 

O  1  Cr.  M.  A  R.,  864.  (»)  8  Mer.,  at  p.  629. 
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is  merely  a  statement  by  anticipation  of  what  afterwards 
will  be  found  in  the  elaborated  description),  "and  especially 
in  the  means  of  adjusting  the  cutter  in  any  desired  variety 
of  potiition  in  regard  to  the  guiding  and  clipping-handles, 
whereby  all  parts  of  the  animal  may  be  operated  upon  with 
equal  facility." 

Before  adverting  to  the  intermediate  part,  I  will  ask  your 
Lordships  to  pass  on  to  the.  end  of  the  specification.  He 
continues  thus :  *'  What  I  claim  and  desire  to  be  secured  to- 
me by  the  herein  in  part  recited  letters  patent  is  the  general 
arrangement,  construction^  and  combination  of  parts"  (I  be- 
lieve that  that  is  the  only  place  where  the  word  '*  combina- 
tion" is  used),  "whereby  I  am  enabled  to  construct  an 
apparatus  for  clipping  or  shearing  horses  and  other  animals 
in  such  manner  that  the  apparatus  may  be  adjusted  to  nu- 
merous angles  or  positions  to  suit  the  varying  surface  of 
the  animal,  and  wnereby  the  shearing  or  clipping  may  be 
regulated  to  the  exact  extent  required,  without  shaving  the 
hair  or  wool  too  closely,  and  without  injuring  the  animal, 
leaving  a  smooth  surface  without  marks,  the  apparatus  be- 
ing capable  of  *being  taken  to  pieces  and  adjusted  [319 
for  sharpening  or  renewing  the  cutter-bar,  or  for  other  pur- 
poses, all  substantially  as  herein  specified  and  shown." 

Together  with  that,  I  will  ask  your  Lordships  to  observe 
also  a  statement  of  some  iniportance  made  by  this  patentee 
at  the  end  of  this  provisional  specification,  the  instrument 
in  which  in  the  fiirst  instance  he  described  the  general  nature 
of  his  invention.  He  states,  after  describing  the  instrument 
very  much  as  it  was  described  in  the  ultimate  si)ecification, 
"  It  may  be  made  of  various  sizes,  from  very  fine  teeth  for 
clipping  horses  to  coarse  teeth  for  shearing  sheep  or  other 
animals,  and  it  possesses,  as  stated,  the  advantage  over  all 
other  clipping  apparatus  of  being  varied  and  adjusted  as  to 
cut  just  above  the  hoof,  or  under  the  flank,  or  the  neck  of 
the  horse  without  difficulty  or  danger."  Therefore,  my^ 
Lords,  stoppiBg  here,  you  will  understand  by  this  specifi- 
cation that  it  IS,  as  I  said,  a  description  of  one  complete 
improved  horse-clipper,  the  distinguishing  advantange  of 
which  over  other  horse-cUppers  is  the  adjustability,  that  is, 
the  means  provided  by  which  it  might  be  adjusted  so  as  to 
follow  the  shape  of  the  animal  which  was  being  clipped. 

My  Lords,  in  harmonv  with  this,  you  have  then;  in  the 
central  part  of  the  specincation,  a  historical  mode,  an  ana- 
lytical mode,  of  describing  the  construction  of  the  instru- 
ment. I  will  not  go  through  the  whole  of  that,  but  your 
Lordships  will  obseiTe  that  it  commences  in  this  way : ' "  The 
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apparatas  consists  of  a  flat  guide- plate  on  which  the  moving 
parts  are  carried  ;"  then  it  describes  (he  combing- teeth  and 
tlie  cutting-teeth ;  then  it  describes  the  holder  or  guiding- 
handle  for  the  left  hand,  and  the  means  by  which  that  might 
be  varied  according  to  the  shape  of  the  animal ;  then  it  de- 
scribes the  clipping-handle.  And  thus  it  continues:  ''In 
this  apparatus  no  bearings  are  made  dependent  on  screws 
set  in  plates,  and  which  are  so  liable  to  become  loose  or 
broken  by  the  undue  pr^ssure  exerted  on  them.  In  place  of 
such  bearings  the  bearings  and  fulcrum  are  taken  from 
stems  of  great  strength  which  cannot  get  out  of  order,  or 
be  broken  by  any  work  to  which  the  apparatus  may  be 
subjected."  And  then  commences  a  reference  to  the  draw- 
ings, and  the  clipper  is  described  from  the  beginning  to 
320]  the  end  by  the  drawings,  and  the  specification  *con- 
cludes,  as  I  have  mentioned,  by  a  general  enumeration  of 
the  claims. 

My  Lords,  that  being  upon  the  face  of  it  a  specification 
claiming  this  improved  apparatus,  or  instrument,  as  a  whole, 
you  have  then  to  consider  in  what  way  would  a  patent  for 
an  apparatus  of  this  kind  be  infringed  1 

I  apprehend  that  I  am  correct  in  saying  that  such  an  ap- 
paratus as  I  have  referred  to  might  be  infringed  in  one  of 
three  diflPerent  ways,  and  with  reference  to  the  numerous 
authorities  referred  to  at  your  Lordships'  bar,  it  is  impor- 
tant to  bear  in  mind  the  different  modes  in  which,  in  cases 
of  this  kind,  questions  of  infringement  arise.  One  mode  of 
infringement  would  be  a  very  simple  and  clear  one ;  the  in- 
fringer would  take  the  whole  instrument  from  beginning  to 
end,  and  would  produce  a  clipper  made  in  everv  respect 
like  the  clipper  described  in  the  specification.  About  an 
infringement  of  that  kind  no  question  could  arise.  The 
second  mode  would  be  one  which  might  occasion  more  diffi- 
culty. The  infringer  might  not  take  the  whole  of  tlie 
instrument  here  described,  but  he  might  take  a  certain 
number  of  parts  of  the  instrument  described;  he  might 
make  an  instrument  which  in  many  respects  would  ivsetn- 
ble  the  patent  instrument,  but  would  not  resemble  it  in  all 
its  parts.  And  there  the  question  would  be,  either  for  a 
jury  or  for  any  tribunal  which  was  judging  of  the  facts  of 
the  case,  whether  that  which  was  done  by  the  alleged  in- 
fringer amounted  to  a  colorable  departure  from  the  instru- 
ment patented,  and  whether  in  what  he  had  done  he  had  not 
really  taken  and  adopted  the  substance  of  the  instrument 
patented.  And  it  might  well  be,  that  if  the  instrument 
patented  consisted  of  twelve  different  steps,  producing  in 
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the  result  the  improved  clipper,  an  infringer  who  took  eight 
or  nine  or  ten  of  those  steps  might  be  held  by  the  tribunal 
judging  of  the  patent  to  have  taken  in  substance  the  pith 
and  marrow  of  the  invention,  although  there  were  one,  two, 
three,  four  or  five  steps  which  he  might  not  actually  have 
taken  and  represented  upon  his  machine.  Many  of  the 
cases  which  were  referred  to  in  the  argument  were  cases 
where  a  question  of  that  kind  firose. 

But,  my  Lords,  there  is  a  third  way  in  which  it  is  possibly 
to  conceive  an  infringement  of  a  patent  of  the  kind  to  which 
I  have  *referred.  In  a  patent  claiming  an  entire  in-  [321 
Btrnroent  made  by  a  consecutive  number  of  steps,  there  may 
at  the  same  time  be  what  I  will  term,  as  perhaps  the  most 
convenient  phrase!  can  think  of,  an  invention  which  is  a 
subordinate  integer  in  the  larger  invention.  Inside  the 
whole  invention  there  maybe  that  which  itself  is  a  minor 
invention,  and  which  does  not  extend  to  the  whole,  but 
forms  only  a  l^ubordinate  part  or  integer  of  the  whole. 
Now,  again,  that  subordinate  integer  may  be  a  step,  or  a 
number  of  steps  in  the  whole,  which  is  or  are  perfectly  new, 
or  the  subordinate  integer  may  not  consist  of  new  steps,  but 
may  consist  of  a  certain  number  of  steps  so  arranged  as  to 
form  a  novel  combination  within  the  meaning  which  is  at- 
tached by  the  patent  law  to  the  term  *' combination."  In 
that  case  you  may  have  to  try  a  farther  question ;  you  may 
have  then  to  look  at  the  patent,  not  merely  as  a  patent  for 
the  whole  instrument  described,  but  as  a  patent  which,  in 
addition  to  claiming  protection  for  the  whole  instrument  so 
made,  claims  protection  also  for  the  subordinate  invention, 
the  subordinate  integer,  which  enters  into  the  combination 
of  the  whole.  Snppose,  my  Lords,  that  in  a  patent  jon 
have  a  patentee  claiming  protection  foran  invention  consist- 
ing of  parts  which  I  will  designate  as  Aj  B,  (7,  and  D;  he 
may  at  the  same  time  claim  that  as  to  one  of  those  parts, 
i>,  it -is  itself  a  new  thing,  and  that  as  to  another  of  those 
parts,  (7,  it  is  itself  a  combination  of  things  which  possibly 
were  old  in  themselves,  but  which,  put  together  and  used 
as  he  puts  them  together  and  uses  them,  produce  a  result 
so  new  that  he  is  entitled  to  protection  for  it  as  a  new  inven- 
tion. In  a  patent  of  that  kind  the  monopoly  would  or 
might  be  held  to  be  granted,  not  only  to  the  whole  and 
complete  thing  described,  but  to  those  subordinate  integers 
entering  into  the  whole  which  I  have  described.  But  then, 
my  Lords,  the  invention  must  be  described  in  that  way ;  it 
must  be  made  plain  to  ordinary  apprehension  upon  the  or- 
dinary rules  of  construction,  that  the  patentee  has  had  in 
19  Eng.  Rep.  18 
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his  Tiiind,  and  has  intended  to  claim,  protection  for  those 
subordinate  integers;  and  moreover  he  is,  as  was  said  hj 
the  Lords  Justices,  at  the  peril  of  justifying  those  subordi- 
nate integers  as  thenjselves  matters  wliicn  ought  properly  to 
form  the  subject  of  a  patent  of  invention. 

My  Lords,  let  me  apply  those  general  observations  to  the 
3221  case  *bef ore  you.  That  the  respondent  in  this  case 
has  adopted,  has  copied,  the  whole  machine  patented  by 
Grayson  is  not  contended.  That  he  has  adopted  so  much 
of  the  machine  that  what  is  not  adopted  is  merely  an  omis- 
sion to  give  color  to  what  he  has  adopted,  and  to  prevent 
his  being  charged  as  an  infringer,  is  not  contended,  because 
he  has  left  out  of  Grayson's  patent  that  which,  if  Grayson's 
patent  is  one  whole,  is  so  substantial  an  omission  that  it  was 
not  argued  at  the  bar  that  it  could  be  said  that  he  had  in 
substance  tkken  the  whole.  But  the  stress  of  the  argument 
at  your  Lordships'  bar  was  upon  the  third  branch  of  the 
case.  It  was  said  that,  although  he  has 'not  copied  the 
whole,  and  although  he  has  not  copied  so  much  that  sub- 
stantially what  he  has  taken  is  the  pith  and  marrow  of  the 
invention,  still  there  is,  in  this  invention  of  Grayson's,  a 
subordinate  integer  consisting  of  a  certain  combination  of 
parts  going  to  make  up  a  step  in  the  whole  of  the  apparatus 

5>atented,  and  that  subordinate  integer,  being  itself  matter 
or  protection,  has  been  taken  by  the  respondent,  and  in 
that  respect  he  has  infringed  upon  the  patent. 

Now,  my  Lords,  what  is  the  subordinate  integer  which  is 
said  to  be  protected  by  this  patent,  and  which  it  is  said  that 
the  respondent  has  taken  ?  It  is  described  by  the  learned 
counsel  for  the  appellant  at  your  Lordships'  bar,  as  consist- 
ing of  four  different  matters,  viz.,  in  the  first  place,  what 
have  been  called  the  fixed  stems,  springing  from  the  under 
or  comb-plate,  which  cannot  be  shaken  loose ;  in  the  second 
place,  the  nuts  and  washers  applied  to  the  top  of  these  fixed 
stems,  above  the  cutting-plate,  so  as  to  adjust  the  friction  ; 
in  the  third  p)lace,  the  shape  of  the  cutter-plate  made  in  an 
arch,  by  which  the  bearing  of  the  cutter-plate  upon  the 
comb-plate  is  better  adjusted ;  and,  fourthly,  the  mode  of 
communicating  the  motion  to  the  upper  or  cutting-plate  so 
as  to  bring  it  to  the  true  line  of  cutting. 

Before  1  refer  to  the  first,  second,  and  fourth  of  these 
items,  I  wish  to  observe  upon  the  third,  namely,  the  ques- 
tion of  the  arching  of  the  cutter-plate.  Whatever  conclu- 
sions may  be  arrived  at  upon  the  other  items,  to  which  I 
shall  advert  afterwards,  I  think  your  Lordships  will  agree 
with  me  that  this  question  of  the  arching  of  the  cutter- plate 
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must  be  put  entirely  out  of  the  case.  I  have  read  Vith 
great  care  the  specification  of  Q-rayson,  and  there  *is  [323 
iiot  a  word  in  the  letter- press  of  that  specification,  from  be- 
ginning to  end,  which  refers  in  any  snape  or  form  to  the 
arching  of  the  cutter-plate,  or  to  any  advantage  to  be  de- 
rived from  that  arching.  It  is  perfectly  true  that  when  you 
turn  to  that  drawing,  which  exhibits  a  part  of  this  instru- 
ment in  profile,  and  look  at  the  cutter- plate,  which  in  Gray- 
son's patent  lay  under  a  somewhat  thick  and  rigid  bolt, 
you  can  see  in  the  profile  of  that  cutter-plate  as  drawn  a 
certain  amount  of  arching,  or  rather,  I  should  say,  a  cer-* 
tain  space  intervening  between  the  back  portion  of  the  cut- 
ter-plate and  the  comb-plate  immediately  below  it;  but 
what  that  intervening  space  is  for,  or  why  that  particular 
form  is  given  to  the  cutter- plate,  is  nowhere  suggested  in 
the  specification.  I  mean  nowhere  suggested  directly  and 
categorically. 

A  suggestion  is,  indeed,  made  in  the  specification  which  I 
cannot  help  thinking  refers  to  this  conformation  of  the  cut- 
ter-plate, but  which  would  indicate  that  that  conformation 
is  given  for  a  purpose  entirely  different  from  that  which  is 
said  to  be  the  real  advantage  of  the  arching  of  the  cutter-  < 
plate.  It  is  pointed  out  in  the  specification  that  in  previous 
cutters  there  was  a  tendency  for  grit,  or  small  foreign  mat- 
ter of  some  kind,  to  come  in  between  the  cutter-plate  and 
the  comb-plate,  to  cause  friction,  and  to  cause  fraction  of 
the  combs ;  and  it  is  impossible  not  to  entertain  a  very , 
strong  suspicion,  on  reading  this  statenfent  in  the  specifica- 
tion  and  looking  at  the  drawing,  that  the  meaning  and  ob- 
ject of  the  patentee  was  to  make  this  recess  or  cavity  between 
the  cutter-plate  and  the  comb-plate  at  the  back,  in  order 
that  such  grit,  or  foreign  substance  as  I  have  described, 
might  in  the  course  of  the  movement  of  the  clipper  fall  back 
from  between  the  cutter  and  the  comb-teeth  into  this  cavity, 
and  thus  be  liberated  from  the  apparatus  altogether.  That 
may  have  been  the  object  of  the  cavity,  butithere  is  no  dis- 
tinct statement  made  of  why  the  arching  is  produced. 

And,  my  Lords,  an  observation  was  made  at  the  bar  on 
behalf  of  the  respondent,  which  I  cannot  help  thinking  has 
very  great  weight,  that  looking  at  this  drawing  it  is  impos- 
sible to  conceive,  whatever  might  be  the  object  of  this 
arching,  that  it  was  intended  to  bring  into  operation  any 
elasticity  of  the  cutter-plate  produced  by  the  arching,  be- 
cause in  this  verv  drawing  this  cutter-plate  in  *this  [324: 
arched  form  is  laid  upon,  and  is  adjusted  and  fitted  to,  a 
solid  and  rigid  bolt  above  it,  so  that  the  elasticity  of  the 
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catt&r-plate  is  jast  as  great  as,  and  nothing  more  than,  the 
elasticity  of  this  bolt,  and  inasmuch  as  the  bolt  is  solid  and 
rigid  and  non-elastic,  an  instrument  made  according  to  this 
drawing  would  not  have,  and  could  not  have,  any  elasticity 
whatever  in  the  cutter-plate. 

Therefore,  my  Lords,  I  am  compelled,  in  the  first  place, 
to  put  aside  altogether  this  idea  of  the  advantage  of  the 
elasticity  of  the  cutter-plate  as  an  after-thought,  which  was 
in  no  way  present  to  the  mind  of  this  patentee.  It  may  be 
an  advantage — I  say  nothing  as  to  that — but  if  it  is  an  ad- 
vantage, it  IS  an  advantage  which  subsequent  practice  and 
experiment  has  brought  to  light,  and  it  is  tiot  an  advantage 
which  appeared  to  suggest  itself  to  the  mind  of  this  patentee 
when  he  made  this  specification. 

Well,  my  Lords,  I  turn  to  the  three  remaining  items 
which,  if  any,  must  be  said  to  produce  the  combination ; 
and  in  the  first  place  with  regard  to  those  items,  as  I  view 
the  evidence,  it  appears  to  me  that  they  are  all  in  them- 
selves old — ho  one  of  them  has  in  itself  the  advantage  and 
property  of  novelty.  First  let  me  take  the  fixed  stems 
which  cannot  be  shaken  loose.  It  is  quite  true  that  in  the 
earlier  clippers  you  had  screws  passing  through  from  above 
— passing  tnrough  the  cutter-plate  and  into  the  comb-plate, 
but  they  were  naturally  found  to  shake  loose  and  to  oe  in- 
convenient. And  then  you  had  as  a  second  stage  an  im- 
provement, bolts  passed  through  from  below — from  under 
the  comb-plate  into  the  cutter-plate  above,  and  secured 
above  the  cutter-plate  by  nuts — that  was  an  ordinary  im- 
provement upon  a  screw  which  would  naturally  occur  to 
any  one.  Those  bolts  were  not  fixed  ;  they  were  put  in,  and 
they  could  be  taken  out  again,  and  there  may  have  been 
a  disadvantage  in  the  want  of  that  rigidity  which  would 
have  arisen  if  they  had  been  soldered  or  welded  into  the 
comb-plate.  But  before  this  patent  was  taken  out  that  incon- 
venience appears  to  have  been  felt  and  to  have  been  sur- 
mounted. Thia  is  shown  by  two  exhibits  ;  one  is  the  exhibit 
of  Clark  of  1869,  in  which  the  cutter-plate  is  worked  upon 
the  comb-plate  by  a  motion  which  is  somewhat  different 
from  the  present ;  you  have  there  the  fixed  stems  proceed- 
325]  ing  out  of  the  comb-plate  and  passing  through  *the 
cutter-plate,  and  secured  on  the  top  by  nuts  and  by  wash- 
ers, just  as  in  the  case  of  the  present  patent ;  the  other  is 
the  exhibit  of  Adie,  of  1868  ;  in  that  case,  although  in  other 
respects  the  clipper  is  different,  still  you  have  got  the 
fixed  stems  fastened  into  the  comb-plate,  and  passing 
through  the  cutter-plate  and  secured  by  nuts  at  tne  top. 
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You  therefore  have  the  fact  that  a  fixed  stem  was  not  a  new 
thing  in  a  clipper*  althoagh  it  may  not  have  been  combined 
witli  the  things  with  which  it  is  here  combined  before  Gray- 
son took  out  his  patent. 

With  regard  to  the  application  of  nuts  and  washers  to 
fixed  stems,  what  I  have  already  said  shows  that  that  also 
was  not  new.  In  the  exhibit  of  Clark  of  1869  you  have  nuts 
and  washers  as  completely  the  same  as  the  nuts  and  washers 
of  the  present  clipper  as  anything  can  be. 

Then  as  regards  the  mode  of  communicating  the  motion 
BO  as  to  be  in  the  true  line  of  cut,  I  cannot,  I  must  say,  see 
ajiy  tmbstantial  difference  between  the  mode  in  which  the 
motion  was  communicated  in  the  earlier  clippers  and  the 
present.  The  motion  in  the  earlier  clippers  proceeds,  as 
.  here,  from  a  pivot  which  attaches  the  two  handles ;  from 
that  pivot  is  worked  a  cam  which  is  applied  exactly  in 
many  cases  in  the  true  line  between  the  two  screws ;  and 
although  a  cam  so  applied  does  not  work  exactly  in  a  par- 
allel plane,  but  works  as  the  radius  of  a  circle  would  work 
in  an  arc,  the  same  may  be  said  of  Grayson's  patent,  where 
the  action  proceeds  in  the  same  way  from  the  point  of  con- 
nection between  the  handles,  and  where,  althoagh  it  does 
not  work  by  a  cam,  but  by  a  pivot  producing  exactly  the 
same  result,  the  motion  is  also  the  motion  of  a  radius  work- 
ing along  a  part  of  the  periphery  of  a  circle. 

Therefore,  my  Lords,  each  of  these  three  items  is  not,  in 
itself,  a  new  invention,  but  is  an  old  step  well  known  in  the 
making  of  a  clipper. 

But  then,  say  the'  learned  counsel  for  the  appellant,  that 
may  be  so — it  may  well  be  that  each  of  these  items  is  old, 
but  we  claim  a  combination  in  one  and  the  same  clipper  of 
these  items  which  never  were  combined  before,  and  that 
combination  we  claim  to  be  in  itself  an  invention  and  to  be 
protected. 

1  do  not  desire  to  ask  your  Lordships  to  decide  in  this 
case  *anything  more  than  is  necessary  for  the  dis-    [326 

Eosal  of  the  case  itself.  It  has  always  appeared  to  me  to 
e  a  matter  of  very  great  difficulty  to  say  as  regards  com- 
bination what  things  old  in  themselves  might  yet  be  com- 
bined in  such  a  way  as  to  form  the  proper  subject-matter 
for  a  patent  of  invention  ;  but  I  think  your  Lordships  will 
not  find  yourselves  embarrassed  with  any  question  of  that 
kind  here.  I  desire  to  leave,  entirely  without  observation 
from  me,  at  all  events,  what  ought  to  be  said  if  this  patentee 
had  claimed  as  a  new  invention,  as  a  thing  to  be  protected, 
the  combination  into  one  clipper  of  these  three  old  matters 


142  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol.  U. 

1877  Clark  v.  Adie.  H.L.  (E.) 

to  which  I  have  referred,  which  he  would  say  had  never 
been  combined  into  one  clipper  before — I  Vepeat  I  desire  to 
leave  untouched  what  ought  to  be  said  to  a  claim  of  that 
kind,  but  in  this  particular  case  no  such  claim  has  been 
made.  I  have  read  and  re-read  with  the  greatest  anxiety 
the  specification  in  the  present  case.  I  cannot  find,  from 
beginning  to  end  of  it  any  sentence,  or  any  number  of  sen- 
tences, as  to  which,  by  any  reasonable  interpretation,  you 
can  say  that  they  make  a  claim  to  a  subordinate  combina- 
tion of  these  particular  items  as  constituting  in  itself  a  nov- 
elty, a  new  manufacture,  a  thing  to  be  protected  hy  the 
patent.  It  appears  to  me  that  the  idea  of  this  subordinate 
combination  in  this  case  has  sprung  out  of  the  very  great 
ingenuity  of  the  professional  advisers  of  the  appellant — feel- 
ing themselves  considerably*  pressed  by  the  difficulty  of  . 
supporting  the  allegation  as  against  the  present  respondent 
on  any  other  ground.  Biit  putting  aside  the  ingenuity  with 
which  the  proposition  is  stated,  and  coming  to  a  calm  and 
deliberate  perusal  of  the  specification  itself,  the  idea  of  this 
combination  as  a  thing  claimed  or  protected  under  this 
patent  appears  to  me  entirely  to  vanish. 

My  Lords,  I  am  quite  satisfied,  so  far  as  I  am  concerned, 
with  the  judgment  of  the  learned  Lords  Justices,  and  I 
should  have  been  content  to  rest  the  decision  of  this  case 
upon  that,  but  that  the  importance  of  the  case  to  the  per- 
sons concerned  made  it  appear  to  me  to  be  right  that  I 
should  endeavor  to  express  at  some  length  the  grounds 
upon  which  I  arrive  at  the  conclusion  at  which  I  have 
arrived.  My  Lords,  I  cannot  do  otherwise  than  submit  to 
your  Lordships  the  motion  that  the  decree  now  appealed 
against  should  be  affirmed,  and  this  appeal  dismissed  with 
costs. 

327]  Lord  Hatherley  :  M!y  Lords,  it  is  very  much  to  be 
regretted  that  a  machine  which  is  described  by  the  Lords 
Justices  as  being  one  remarkably  successful  and  useful  in 
its  results,  and  which  in  its  present  state  was  intended  by 
the  plaintiff  to  be  protected  by  his  letters  patent,  is  by  those 
letters  patent  so  described  and  claimed  that  it  is  impossible, 
as  it  appears  to  me,  to  say  that  the  defendant  in  tliis  case, 
the  respondent  at  your  Lordsliips'  bar,  has  infringed,  by  the 
making  of  his  machine,  any  portion  of  the  patent  right  duly 
vested  in  Mr.  Clark  as  the  assignee  of  Grayson's  letters 
patent. 

Now,  my  Lords,  there  is  no  doubt  more  difficulty  in  all 
patent  cases  which  come  before  the  courts  where  the  patent 
is  claimed  for  an  improvement  than  in  the  ordinary  case  of 


Vol  n.]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIU  143 

H.L.  (R)  Clark  v.  Adie.  1877 

a  patent  claimed  for  any  new  invention,  in  which  you  have 
simply  to  try  the  question  of  whether  it  is  new  or  not. 
There  is  a  mixture  of  old  and  new  in  all  bases  of  patents 
for  improvements  which  has  occasioned  a  good  deal  of  diffi- 
culty to  the  court  which  has  to  decide  the  question.  One 
may  exemplify  the  two  sides  of  that  difficulty  by  the  case 
of  Lister  v.  Leather  (*)  on*  the  one  hand,  and  the  case  of 
FoocweU  V.  Bostock  (')  on  the  other. 

In  the  case  of  Lister  v.  Leather  (*)  it  was  decided  that  in 
an  improved  machine,  the  result  of  several  combinations, 
the  patent  might  be  so  claimed  that  the  several  combinations 
leading  up  to  the  one  combination  might  be  themselves 
divided  into  several  parts,  in  which  each  specific  combina- 
tioii,  say  A  and  B  ana  (7,  might  be  considered  as  a  separate 
,  integer,  to  use  the  expression  af  my  noble  and  learned  friend 
*  on  the  woolsack,  and  each  such  integer  might  in  itself  be  a 
subject  of  letters  patent,  and  also  in  their  combination,  the 
several  inventions,  A  and  B  and  (7,  might  produce  a  total 
which  should  also  be  a  subject  of  letters  patent.  My  Lords, 
I  have  not  the  case  of  Lister  v.  Leather  (*)  before  me  at  this 
moment,  But  I  can  so  far  state  what  was  intended  to  be  de- 
cided by  that  case  as  to  conceive  that  in  that,  as  in  other 
cases,  there  may  have  been  several  separate  portions  of  work 
to  be  done  by  the  different  portion^ of  the  combination  pro- 
ducing the  new  machine,  and  that,  as  in  the  case  of  the  feed- 
ing apparatus,  each  of  these  separate  totals  may  have  been 
the  result  either  of  a  *new  invention  in  itself,  or  of  a  [328 
combination  of  old  inventions,  and  when  you  had  so  framed 
your  patent  as  to  claim  the  combination  of  the  feeding  por- 
tion of  the  machine  you  might  go  on'to  describe  the  seyeral 
other  portions  of  the  machine  which  delivered  the  food  into 
it,  and  rendered  it  fit  for  use.  Calling  one  A  and  another 
J5,  you  might  say  that  both  A  and  B  were  not  new  inven- 
tions, but  that  the  combination  of  them  was  new  producing 
the  total  result ;  and  then  you  might  say  that  the  two  put 
together  formed  a  machine  which  was  new  in  its  result,  and 
at  the  same  time  useful. 

On  the  other  hand,  My  Lords,  the  case  of  Foxv)eU  v. 
Bostock  (')  which  has  some,  and  I  may  say  considerable,  ap- 
plication to  the  present  case,  decides  this,  that  where  you 
take  a  well-known  machine  (as  the  sewing  machine  was  in 
that  case,  and  as  the  horse-clipper  was  in  this  case),  an  in- 
strument which  was  well  known  before  the  date  of  the  patent, 
you  may,  if  you  think  fit,  improve  all  the  various  parts  of 
that  machine  by  introducing  into  two  or  three  of  its  definite 

(»)  8  El.  dk  BL,  1004.  («)  12  W.  R.,  723;  4  De  G.  J.  <&  S.,  298. 


144  .      HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.      *         [Vol.  XL 

1877  Clark  v.  Adie.  H.L.  (E.) 

parts,  if  there  are  so  many,  that  which  is  new  either  by  way 
of  combination,  or  by  way  of  discovery,  and  you  may  claim 
for  each  of  those  parts  into  which  you  liave  so  introduced 
something  new,  the  privilege  of  protection,  just  as  if  you 
had  taken  out  letters  patent  for  each  of  those  new  things 
separately — and  you  may  claim  for  those  parts  A,  B,  and 
(7,  which,  considered  as  separate  things,  are  in  themselves 
deserving  of  a  patent — you  may  claim  for  them,  when  united 
a  beneficial  result  which  may  entitle  you  to  a  patent  for  the 
whole  machine.  But  I  apprehend,  my  Lords  (and  I  do  not 
read  the  decision. in  the  case  of  Foccwell  v.  Bostock  {')  as 
deciding  more  than  I  am  stating),  yoir  must  in  some  way  or 
other  inform  those  whom  you  are  dealing  with,  by  which  I 
mean  the  general  public — whom  you  wish  to  exclude  fdr  a 
certain  limited  number  of  years  from  using  your  invention — 

J70M  must  inform  them,  in  some  mode  or  other,  whether  yoa 
lave  subdivided,  if  I  may  use  the  term,  your  machine  into 
those  separate  parts  and  claim  for  each  part  the  merit  of 
novelty,  or  whether  you  are  simply  making  a  cgmbination 
of  things  per  se  old,  but  which  have  never  been  used  before 
in  combination,  and  which  make  up,  as  you  say,*  your  ma- 
chine, for  which  you  claim  protection  as  a  novel  and  useful 
329]  machine,  and  which  machine -*mu8t  not  be  made  by 
anybody  but  yourself.  'If  you  claim  protection  also  for  a 
portion  of  the  machine  you  must  make  it  plain,  I  do  not  say 
necessarily  by  words,  or  by  any  particular  mode,  but,  in 
some  definite  mode^or  other,  you  must  point  out  what  is  the 
combination  of  parts  which  you  ask  to  have  protected,  and 
what  are  the  subordinate  parts,  which  also  you  ask  singly 
and  respectively  in  themselves  to  have  protected. 

My  Lords,  notwithstanding  the  able  argument  which  we 
have  heard  at  the  bar  upon  the  letters  patent  of  Grayson,  I 
have  looked  in  vain  at  that  patent  to  find  any  claim  of  that 
description.  I  find  a  claim  for  the  whole  combination,  in 
which  he  says  he  has  made  an  improved  horse-clipper,  but  I 
do  not  find  anything  which  can  lead  one  to  say  that  he 
makes  such  a  claim  as  this :  "Here  are  specific  novel  sub- 
ordinate combinations  which,  when  brought  together,  pro- 
duce the  whole,  and  which  also  per  se  possess  such  an 
amount  of  novelty,  either  in  respect  of  invention  or  of  com- 
bination (whichever  of  the  two  it  may  be)  that  I  am  entitled, 
if  I  thought  fit,  to  have  a  patent  for  each  of  them  as  a  sep- 
arate invention."  The  nearest  approximation  to  a  separate 
subdivision  of  the  claim  is  in  regard,  to  the  apparatus  for 
shifting  the  handle  in  order,  as  the  claimant  says,  to  enable 

Q)  12  W.  R.,  728;  4  De  G.  J.  A  S.,  298. 
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persons  to  clip  the  various  parts  of  a  horse  ia  whatever  posi- 
tion those  parts  may  be,  and  according  to  the  various  shifting 
positions.  There  seems  to  be  something  like  an  amount  of 
separation  in  that  part  of  the  apparatus  which  approaches 
more  nearly  to  a  separate  claim  in  that  respect,  inasmuch  as 
Grayson  has  told  you,  both  in  the  provisional  specification 
and  in  the  full  specification,  what  are  the  two  objects  which  he 
has  "  chiefly  "  fas  he  terms  it)  in  view.  The  one  object  is  that 
of  clipping,  and  not  shaving,  the  horse,  which  object  in  fact, 
as  has  been  observed  already,  is  common  to  every  clipping 
machine,  because  the  object  is  to  clip,  not  to  shave ;  and  the 
other  object  he  has  is  to  adapt  the  apparatus  to  the  clipping 
of  any  part  of  a  horse  with  safety.  As  regards  this  adapta- 
tion of  the  apparatus  to  the  clipping  of  any  part  of  a  horse 
with  safety,  the  respondent  has  not  dealt  with  that  in  anv 
way,  nor  does  it  appear,  in  fact,  that  the  appellant  himself 
in  this  case  is  so  satisfied  with  that  part  of  his  invention  as 
to  induce  him  to  continue  making  it  an  important  part  of  his 
clipper.  He  appears  now  to  mate  his  *clipper  with-  [330 
out  using  that  part  of  his  combination  or  discovery.  And 
certainly  whether  he  does  use  it  or  not,  it  has  not  been  in- 
fringed or  interfered  with  in  any  way  by  the  respondent. 

Then,  my  Lords,  we  come  to  the  other  part  of  it,  if  this  is 
to  be  taken  in  two  parts,  for  I  cannot  discover  the  semblance 
even  of  any  teriium  quid  put  before  us  as  to  which  there  is 
any  allegation  with  regard  to  infringement ;  and,  as  regards 
the  only  remaining  part  that  I  can  discover,  it  is  enough  to 
say  that  the  actual  clipping  work  is  done  by  the  clipper  in- 
dependently of  the  question  of  inverting  the  machine,  or 
changing  the  handles  in  order  to  apply  the  clipper  in  accord- 
ance with  the  shifting  positions  of  the  horse. 

My  Lords,  something  was  said  in  the  course  of  the  argu- 
ment upon  that  part  ot  the  letters  patent  which  speaks  of  it 
being  desirable  tnat  there  should  be  a  bevelling,  as  I  should 
call  it  (I  think  it  has  been  called  a  '^tapering"  here),  of  the 
teeth  of  the  comb,  so  that  the  comb  should  rest  for  its  base, 
or  that  which  supports  it,  upon  the  surface  of  the  animal, 
whilst  the  teeth  of  the  comb  should  be  a  little  raised  off  that 
surface.  If  that  was  meant  to  be  relied  upon  as  anything 
separate  and  distinct,  and  as  an  entirely  new  combination  or 
invention  for  the  purpose  of  clipping  and  not  shaving  the 
animal,  I  apprehend  that  the  plaintiff  would  be  placed  in 
Considerable  difficulty,  because  undoubtedly  it  appears, 
upon  looking  at  some  of  the  specimens  which  we  have  had 
put  before  us  here,  that  he  would  not  have  made  out  that 
that  part  of  his  invention  was  new — I  think,  my  Lords,  that 
19  Eng.  Rep.  19 
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that  is  clearly  proved  by  some  of  the  specimens  which  we 
have  had  put  before  us.  But  besides  that  we  really  do  not 
find  with  regard  to  that  part  of  the  case  that  the  appellant 
in  £iny  portion  of  his  bill,  or  in  the  affidavit  in  support  of 
his  bill,  makes  that  any  serious  part  of  the  charge  he  brings 
against  Mr.  Adie,  the  respondent,  in  respect  of  the  invasion 
or  his  (the  plaintiffs)  patent. 

The  gravamen  of  the  charge  throughout  has  been  the 
alleged  piracy  of  the  invention  of  the  plaintiff  in  the  use  of 
fixed  stems  instead  of  movable  screws  ;  and  then  there  is  the 
question  as  to  the  elasticity  of  the  arch  as  compared  with 
what  is  called  the  rigid  position  of  the  two  plates  as  put  to- 
gether in  Adie's  patent  of  1868 ;  and  the  third  ground  prin- 
cipally insisted  upon  here  has  been  the  production  of  the 
331]  movement  which  is  called  the  true  *motion,  that  is 
to  say,  the  motion  given  to  the  machine  itself  and  the  mo- 
tion given  to  the  screws  being  all  in  one  line  parallel  to  the 
comb  as  distinguished  from  having  the  centre  of  motion  be- 
tween the  two  studs  which  are  movable,  and  as  to  which  it 
is  said  that  as  defined  in  Adie's  original  machine  the  centre 
of  motion  was  below  them,  and  therefore  a  turning  or  twist- 
ing effect  was  produced  when  they  were  moved,  which  was 
supposed  to  be  objectionable  as  loosening  the  screws. 

Those  were  the  principal  matters  alleged  to  be  claimed  in 
this  patent,  but  i  cannot  find,  and  here  I  agree  with  the 
Lords  Justices,  any  distinct  portion  of  the  specification 
in  which  a  sub-combination  is  represented  as  being  some- 
thing independent  of  the  machine  called  a  horse- clipper, 
where  the  whole  is  produced,  of  which  it  is  claimed  as  a 
subordinate  part  newly  combined  with  others,  and  as  being 
such  a  novel  sub-combination  as  would  entitle  the  plaintiff 
to  say  :  "I  might  have  taken  out  my  patent  if  I  had  been 
so  minded  for  each  or  either  of  those  parts  which  I  employ 
in  order  to  produce  the  proper  operation  as  between  the 
cutting  apparatus  and  the  comb,  by  which  the  cutting  appa- 
ratus IS  guided."  I  find,  my  Lords,  that  what  is  described 
is  the  whole  machine,  and  that  it  is  not  described  at  all  as 
being  a  machine  composed  of  all  these  several  parts,  which 
parts  are  in  themselves  new  in  discovery  or  combination, 
and  accordingly  entitle  the  patentee  to  say,  "As  to  this  or 
that  part  alone  I  could  have  taken  out  a  patent."  Whether 
he  Alight,  or  might  not,  have  done  that,  if  he  had  been  so 
minded,  it  is  enough  to  say.  that  I  cannot  find  any  part  of 
the  specification  in  which  tie  has  made  such  a  claim.  I  am 
much  inclined  to  agree  with  the  Attorney-Greneral  in  that 
part  of  his  argument  in  which  he  said  that  this  gentleman  ad- 
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visedly  did  not  make  these  separate  claims,  because  if  he 
had  claimed  all  those  separate  combinations  he  would,  in  all 
probability,  have  found  it  very  difficult  to  show  that  he  had 
not  been  anticipated  in  those  parts  of  the  machine.  At  all 
events,  he  does  not  take  upon  himself  to  say  that  any  new 
apparatus  has  been  constructed  by  him  in  the  sense  of  nov- 
elty as  distinguished  from  new  combination.  What  he 
claims  is  only  a  combination  of  parts  which  are  old  and 
well-known,  and  which  have  been  used  before  by  many. 
He  says,  I  have  put  together  those  parts  in  a  *con^bi-  [332 
nation  which  in  itself  is  new;  and  he  says :  for  the  infringe- 
ment of  that  combination  I  now  seek  to  have  an  order  of 
the  court.  1  wish  to  restrain  the  defendant  from  further 
infringement. 

It  appears  to  me,  therefore,  my  Lords,  that  he  has  not 
made  out  that  claim  as  being  upon  the  face  of  his  letters 
patent,  inasmuch  as  all  he  has  claimed  there  has  been  for 
the  whole  machine,  such  as  it  is,  produced  in  its  total  result 
as  a  horse-clipper ;  and  having  done  that,  he  caijinot  now,  in 
suing  the  plaintiff,  claim,  in  the  manner  in  which  he  has 
attempted  to  do  in  this  case,  relief  in  respect  of  an  infringe- 
ment of  these  subordinate  parts  of  the  whole  combination. 

As  regards  the  arching,  the  question  has  been  so  fully 
dealt  with  by  my  noble  and  learned  friend  on  the  woolsack, 
that  I  have  nothing  to  add  upon  that  subject.  I  think  it  is 
only  an  instance  of  how  this  gentleman  has,  by  an  after- 
thought, sought  to  protect  himself,  as  it  appears  to  me,  by 
an  extension  of  his  letters  patent;  an  extension  which,  if 
it  had  appeared  upon  the  face  of  the  letters  patent  them- 
selves, would  probably  have  vitiated  the  whole  patent  ab 
initio. 

My  Lords,  the  case  of  Seed  v.  Higgins  (*)  is  one  which  I 
have  always  thought  exceedingly  illustrative  of  the  great 
difficulty  which  patentees  are  put  to ;  and  it  appears  to  me 
to  show  very  strongly  why  it  is  that  in  this  case  the  plain- 
tiff has  not  shaped  his  claim  in  a  manner  which  would 
answer  the  purpose  he  has  endeavored  to  support  by  argu- 
ment. The  decision  there  was  very  fully  considered  by 
Lord  Chancellor  Campbell,  Lord  Cranworth,  Lord  Wensley- 
dale  and  Lord  Chelmsford.  There  the  plaintiff  was  put  to 
this  extraordinary  difficulty :  he  lirst  claimed  an  improve- 
ment by  using  centrifugal  force  in  the  winding  of  bobbins ; 
he  then  found  that  having  been  anticipated  as  to  the  use  of 
centrifugal  force,  he  could  only  claim  in  respect  of  a  certain 
weight  which  was  moved  by  centrifugal  force  in  a  given  po- 

(»)  8  H;  L.  C,  660. 
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sition,  and  he  disclaimed  all  except  that  weight.  When 
another  person  sought  to  substitute  what  was  a  mechanical 
equivalent  for  the  weight  (it  was  not  applied  in  exactly  th^^ 
same  place,  or  the  same  position,  but  the  effects  were  almost 
the  same),  the  court  came  to  the  conclusion  that  the  very  dis- 
333]  claimer  itself  showed  that  the  plaintiff  was  only  *claim- 
ing  the  exact  thing  which  was  left  open  to  him  by  the 
numerous  other  patents  which  had  been  taken  out  for  the 
application  of  centrifugal  force ;  and  that  although  the  de- 
fendant had  come  as  near  as  could  be  conceived  to  an  in- 
fringement, yet  he  had  not  actually  violated  or  infringed  the 
patent,  because  the  patent  must  he  confined  very  strictly  to 
what  was  expressed  in  it — that  is  to  say,  very  strictly  to  the 
application  of  the  weight  there  mentioned.  It  is  upon  that 
ground,  no  doubt,  my  Lords^  that  the  patentees  have  been 
m  great  difficulty,  and  this  gentleman  (or  those  who  advised 
him)  appears  to  have  felt  that  difficulty  when  the  specifica- 
tion was  framed.  Without  saying  a  word  against  the  va- 
lidity of  the  patent  as  it  exists,  it  appears  to  me  that  in 
consequence  of  that  difficulty  he  has  not  (perhaps  wisely 
for  himself)  made  that  larger  claim  to  which  I  have  referred, 
and  he  has  not  included  in  his  claim  that  which  can  cause 
your  Lordships  to  consider  Mr.  Adie  as  an  infringer  of  the 
patent. 

Lord  Blackburn  :  My  Lords,  I  also  think  that  in  this 
case  the  appeal  should  be  dismissed  and  the  judgment  of 
the  court  below  affirmed. 

In  these  cases  of  patents  there  always  arise  three  principal 
matters  to  be  considered.  The  letters  patent  are  in  them- 
selves a  grant  of  a  property  in  an  invention,  and  one  ques- 
tion which  always  arises  is,  is  the  invention,  in  which  the 
property  has  been  granted,  such  an  invention  as  that,  under 
the  Statute  of  Monopolies,  the  Crown  can  grant  a  property 
in  it.  The  second  question  is  whether  or  no  the  patentee 
has  complied  with  the  condition  which  has  for  nearly  two 
centuries  been  always  inserted  in  letters  patent,  and  has 
'* described  and  ascertained  the  nature  of  the  invention" 
in  his  specification.  The  question  whether  he  has  done 
that  or  not  must  of  course  depend  upon  the  construction 
of  the  specification,  sach  as  we  see  it  is,  and  that  must  be 
a  reasonable  construction.  The  effect  of  the  specification 
necessarily  is  that  it  defines  and  limits  what  is  the  invention 
which  he  claims.  He  cannot  say  that  he  has  more  than  he 
has  described  in  his  specification  as  being  the  invention  in 
which  he  says  he  has  property.  Others  may  show,  perhaps, 
that  his  invention  is  not  fully  described,  but  7ie  cannot  say 
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more  than  that.  Consequently,  it  is  alwajs  a  question 
*upon  the  true  construction  of  the  specifacation,  [334 
what  is  the  invention  which  there  appears.  Then  comes 
another  question.  If  his  specification  is  such  as  I  have  said, 
and  if  he  has  complied  with  the  condition,  and  if  the  inven- 
tion is  one  in  which  he  can  have  a  property  conferred  upon 
him,  is  what  the  defendant  has  done  a  taking  and  usin^  a 
part  of  that  property  ?  The  letters  patent  grant  the  exclusive 
property,  or  rather  the  exclusive  right  of  using  the  property, 
to  the  jiatentee.  Has  what  the  defendant  has  done  been  a 
use  of  that  property  i 

Now,  my  Lords,  all  these  questions  are  such  that  no  man 
can  possibly  answer  them  in  a  satisfactory  manner  until  he 
has  understood  the  facts  of  the  particular  case.  It  is  fre- 
quently necessary  to  have  evidence  to  understand  what  is 
the  working  of  the  machine  or  what  is  the  invention  which 
the  patentee  says  is  his  property;  and  that  being  done,  the 
tribunal  which  has  to  decide  upon  the  case  is  in  a  position 
to  answer  the  question  whether  or  no  it  is  such  an  invention 
that  the  Crown  can  grant  a  property  in  it ;  whether  or  no 
it  has  been  so  properly  described  and  ascertained  in  the 
specification  that  the  condition  to  that  effect  has  been  com- 
plied with  ;  and,  lastly,  whether  or  no  what  has  been  done 
IS  an  infringement  of  the  property  of  the  patentee  by  a  use 
of  that  invention.  When  that  is  done,  in  most  cases  the 
law  is  sufficiently  clear  to  render  it  not  very  difficult  to 
decide  the  case. 

I  say  "in  most  cases,"  because  there  are  some  points, 
one  of  which  arises  in  the  present  case,  upon  which  there 
is  some,  indeed  I  may  say  considerable,  difficulty.  For 
instance,  taking  the  question  whether  or  no  the  invention 
described  is  the  subject-matter  of  a  patent  such  that  the 
Crown  can  grant  the  property  of  the  sole  use  of  it,  there 
arise  questions,  most  frequently  in  what  are  called  the  cases 
of  combination,  as  to  whether  the  alleged  invention  is  or  is 
not  a  subject  of  a  patent.  The  principal  point  there  is 
whether  there  have  been  novelty  of  invention  and  a  new 
and  beneficial  result,  and  the  application  of  that  to  par- 
ticular cases  is  sometimes  very  difficult.  Long  ago  Lord 
Abinger  used  the  expression  that  while  a  thing  might  be 
new  and  in  one  sense  beneficial,  it  was  not  necessarily  a 
subject  for  a  patent. 

Mv  Lords,  there  are  other  cases  in  which  the  principle 
has  been  acted  upon  which  Lord  Eldon  first  enunciated  in 
the  case  of  *Ilill  v.  Thompson  (*),  namely,  the  prin-     [335 

(»)  8  Mer.,  622. 
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ciple  that  old  things  used  in  a  combination  producing  differ- 
ent or  new  results  mav  be  the  subject  or  a  patent.  We 
have  not  before  us,  as  nas  been  alreadjr  said,  a  case  of  that 
sort.  I  may  just  mention,  as  illustmting  that,  the  case  of 
Crane  v.  Price  {').  That  was  a  case  where  a  hot  blast,  which 
had  been  applied  as  a  means  of  melting  iron  by  the  use  of 
ordinary  coal,  was  first  applied  to  melting  iron  in  Wales  by 
anthracite  coal,  and  thereby  produced  an  enormous  benefit, 
for  it  utilized  the  whole  oi  the  great  Welsh  coal  field.  In 
that  case  there  was  a  considerable  difficulty  in  saying 
whether  the  patent  was  good  or  not,  but  it  was  held  to  be 

food.  That  case  has  gone  as  near  the  extreme  end  as  any 
ecided  case  has  gone;  it  shows  that  an  old  combination, 
if  producing  a  new  and  beneficial  result,  may  be  the  sub- 
ject of  a  patent.  Whether  it  is  so  or  not  must  depend  upon 
the  facts  of  the  particular  case,  and  again  whether  it  is 
properljr  described  or  not  must  depend  upon  the  facts  of 
the  particular  case.  In  those  cases  there  is  great  difficulty 
in  saying  how  much  must  be  described  in  the  specification, 
and  to  what  extent  the  combination  must  be  described.  I 
incline  to  agree  with  what  was  said  by  the  Exchequer 
Chamber  in  the  case  of  Lister  v.  Leather  {*),  that  you  can- 
not decide  in  the  abstract  whether  the  using  of  two  parts, 
A  and  jff,  of  a  combination  of  A,  B,  and  (7,  is  or  is  not  using 
part  of  that  invention,  nor  can  you  decide  in  the  abstract 
the  other  question,  which  was  somewhat  discussed  in  the 
case  of  the  sewing  machine  ('),  whether  or  no  the  specifica- 
tion shows  that  A  or  5  is  sufficiently  claimed  as  a  part  of 
the  invention  or  not.  I  do  not  think  that  either  oi  those 
questions  can  be  decided  in  the  abstract.  I  would  wish, 
like  the  Exchequer  Chamber  in  Lister  v.  LeatJier,  before 
deciding  it,  to  have  before  me  the  nature  of  the  machine,  in 
order  that  I  might  see  what  A^  5,  and  Care,  and  what  is 
their  relation  to  each  other.  When  I  had  seen  that,  and 
when  I  had  seen  the  specification  in  which  it  was  described, 
I  might  perhaps  have  a  difficulty  in  answeritig  the  question 
whether  the  use  of  A  and  B  was  or  was  not  an  infringe- 
336]  ment,  or  I  might  have  a  difficulty  in  saying  *whether 
A  and  B  were  sufficiently  described  in  the  specification  to 
comply  with  the  condition  as  being  a  part  of  the  invention. 
I  might  have  a  difficulty,  I  say,  in  saying  that;  but  I 
should  be  in  a  position  to  be  able  to  answer  the  question. 
I  do  not  think,  my  Lords,  that  it  is  easy  to  lay  down  an 

0)  4  Man.  &  Gr.,  680;  12  L.  J.  (C.P.).        (»)  Foxwdi  v.  Boatock,  12  W.  R.  ^2S; 
81.  4  De  6.  J.  <fe  S.,  298. 

00  8  CI  <fc  Bl.,  1004. 
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abstract  rule ;  perhaps  it  might  be  done,  but  I  should  be 
very  unwilling  to  try  to  do  it,  and  certainly  in  the  present 
case  I  do  not  think  it  is  necessary,  for  I  quite  agree  with 
what  the  learned  Lord  Justices  say,  that  whether  or  not 
that  which  the  appellant  Clark  has  made  would  be  a  com- 
bination which  might  be  a  subject  of  a  patent  ^and,  like 
the  noble  and  learned  Lord  on  the  woolsack,  I  intend  to 
abstain  from  expressing  any  opinion  upon  that),  what  Gray- 
son has  described  in  his  specification  is  in  no  proper  sense 
of  the  wo)*d  what  I  should  call  a  con^bination  produciRg  a 
new  result. 

Now,  my  Lords,  I  come  to  the  facts  of  this  particular 
case.  It  is  very  plainly  stated  by  Mr.  Clark  in  his  own 
affidavit  how  the  case  arose.  Grayson  had  taken  out  his 
patent  in  1869  ;  Clark  had  never  seen  or  heard  of  that  patent 
at  all.  Clark  was  looking  after  his  own  machines  and  mak- 
ing them ;  he  made  and  invented  this  machine  which  Adie 
has  used,  and  which,  I  think,  the  evidence  shows  very 
strongly,  for  whatever  reason,  was  a  better  machine  than 
had  ever  been  used  before — s,  machine  which  works  lightly 
and  easily  without  getting  out  of  order.  He  invented  it  anc^ 
publicly  used  it  for  two  years,  I  think  from  1869  to  1871 ; 
and  at  some  period,  I  think  it  is  not  precisely  stated  at 
what  period,  of  this  public  user  of  it,  his  attention  was 
called  to  Grayson's  patent,  and  he  discovered  that  he  had 
been  unwittingly  infringing  Grayson's  property.  He  then 
bouglit  Grayson's  patent,  and  he  says  now  to  the  defendant, 
*'I  had  been  unwittingly  infringing  Grayson's  property, 
and  Grayson  might  have  sued  me  for  it ;  now  you  are  copy- 
ing me  ;  you  are  not  copying  Grayson ;  you  are  not  steal- 
ing from  him,  for  you  were  not  thinking  of  him ;  vou  are 
copying  me,  you  are  infringing  what  was  Grayson  s  prop- 
erty, and  is  now  mine  ;  I  will  therefore  stop  you."  If  he  is 
right  in  his  fact  that  he  (Clark)  was  forraerlv  infringing 
Grayson's  property,  he  has  a  right  to  say  that  he  will  stop 
the  responaent  from  doing  so  too. 

But  there  has  been  a  fallacy  running  through  a  great  part 
of  *the  argument  on  behalf  of  the  appellant  in  this  [537 
case,  which  I  cannot  help  observing  upon.  It  is  said  that 
inasmuch  as  this  machine  which  Clark  made,  thereby  un- 
wittingly and  unintentionally  infringing  Gray  son's  property, 
has  been  proved  to  be  a  very  useful  one,  therefore  Grayson's 
patent  is  proved  to  be  for  a  useful  invention.  I  thiuK  that 
that  is  a  fallacy — it  is  nothing  of  the  sort.  Then  again  it  is 
argued,  and  I  think  the  Vice-Chancellor  adopts  the  argu- 
ment in  his  judgment:  You  (Adie)  have  adopted  Clark*s 
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invention  literally,  completely,  and  totally,  and,  as  Clark's 
invention  was  unwittinglv  an  infringement  of  Grayson's 
patent,  yon  have  infringed  Grayson's  patent,  and  yon  liave 
so  made  evidence  against  yourself  that  yon  have  done  that. 
Now,  ray  Lords,  that  is  not  so  at  all.  Wherever  a  man, 
knowing  for  the  first  time  of  an  invention,  either  by  seeing 
a  machine  at  work  or  by  reading  a  specification,  proceeds 
to  do  what  he  never  did  before,  and  takes  a  part  of  the 
invention,  it  is  always  a  very  strong  argume7itum  ad  Tuym- 
inefn  to  say :  You  are  by  the  very  fact  of  taking  this  rank- 
ing evidence  against  yourself  that  it  was  a  new  invention  ; 
otherwise  why  did  you  take  it?  you  are  making  evidence 
against  yourself  that  at  all  events  the  part  you  took  was  new, 
or  why  did  yoil  take  it?  And  wherever  there  is  a  case  of 
theft  or  stealing  knowingly,  that  observation  ought  to  have 
some  weight,  although  I  think  in  practice  it  has  more 
weight  given  to  it  than  it  ought  to  have.  But  where  there 
is  a  case  of  an  innocent  infringement  of  property  by  an  un- 
witting use  of  this  sort,  that  observation  can  nave  no  weight 
against  the  party  in  the  slightest,  degree,  and  I  think  it 
•ought  not  to  have  any. 

Now,  my  Lords,  after  listening  carefully  to  the  arguments 
and  reading  all  the  evidence,  as  I  have  done,  for  the  pur- 
pose of  understanding  what  the  invention  is,  and  what  the 
machinery  is,  we  have  to  see— does  Graj'son  in  his  specifi- 
cation describe  the  nature  of  his  invention  and  the  manner 
in  which  it  is  to  be  carried  out  ?  Does  he  describe  it  so  as 
to  show  that  he  claimed  that  this  or  part  of  this  was  his 

Eroperty  under  the  patent?  And  if  he  does  that,  is  what 
as  Deen  done  an  infringement  of  his  patent  ?  Now,  in  order 
to  know  that  we  must  look  at  the  specification  itself  to  see 
what  is  done  there. 

In  the  first  place,  I  may  dispose  at  once  of  one  point. 
338]  Part  of  ^Grayson's  specification  says,  "the  points  of 
these  teeth"  (of  the'comb)  "are  so  tapered  as  to  be  slightly 
above  the  under  level  of  the  plate  whereby  the  skin  of  the 
animal  is  protected  from  injury."  In  the  argument  at  your 
Lordships^  bar,  that  was  reliea  upon.  It  was  said  that  the 
teeth  of  Adie's  comb  were  not  tapered  up  exactly  in  that 
way,  but  that  they  were  so  blunted  and  raised  that  they 
prevented  the  skin  of  the  animal  being  injured.  It  was 
urged,  I  think,  for  the  first  time  at  your  Lordships'  bar, 
that  that  was  an  infringement.  Now,  mv  Lords,  I  think 
the  answer  to  that  is  very  clear  and  short.  From  the 
Very  first  time  that  a  cutting  machine  was  used  on  a  horse, 
there  must  always  have  been  something  done  which  would 
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prervent  the  teeth  of  the  comb  from  running  into  and  prick- 
ing the  animal.  If  the  first  time  a  comb  was  used  upon  a 
horse  the  teeth  were  not  in  some  way  prevented  from  run- 
ning into  the  animal,  you  may  depend  upon  it  that  the  horse 
would  by  his  vehement  remonstrances  have  pointed  out  that 
fact,  and  it  would  have  been  remedied  in  some  way  or  other. 

My  Lords,  there  is  not  any  statement  either  in  the  plead- 
ings or  the  evidence  in  which  it  is  anywhere  said  that  the 
tapering  of  the  teeth  of  the  comb  which  is  mentioned  in  the 
specification  was  done  by  the  defendant,  by  the  now  re- 
spondent. Looking  at  the  models  of  the  machines,  we  see 
that  his  teeth  are  turned  up,  not  in  precisely  the  same  way, 
but  in  a  way  which  would  have  the  effect  of  protecting  the 
animal's  skin  from  injury.  Therefore,  if  there  had  been 
any  averment  made,  either  in  the  pleadings  or  in  the  evi- 
dence that  that  was  an  infringement,  I  have  no  doubt  that 
it  would  have  been  easy  to  show,  what  is  not  shown,  that 
that  was  old.  That  being  so,  my  Lords,  I  think  it  is  not 
open  now  to  the  appellant  to  say :  Here  is  something  which 
is  an  infringement,  although  I  have  never  said  that  it  was 
an  infringement  until  now.  And  I  also  agree  that  it  is  not 
open  to  the  respondent  now  to  say :  This  tapering  is  old, 
and  therefore  ii  you  have  claimed  it,  I  upset  the  patent  on 
that  ground.  Therefore,  my  Lords,  I  put  that  matter  of 
the  tapering  out  of  the  casa  altogether. 

The  next  thing  as  to  which  there  is  said  to  be  an  infringe- 
ment is  the  plate  being  made  with  a  curve  so  that  it  is  elas- 
tic. I  am  not  sure  that  I  understand  this,  for  it  is  a  part  of 
the  case  that  I  have  not  looked  at  so  attentively  as  the  rest, 
but,  as  I  understand  *it,  part  of  the  merit  of  the  [339 
machine  for  which  the  new  patent  was  taken  out  is,  that 
the  curved  plate  being  elastic,  the  pressure  upon  the  comb 
is  slight  and  is  regulated  by  that  elasticity,  if  anything 
happens  which  would  otherwise  occasion  a  jolt,  that  elastic 
plate  gives  way  a  little,  and  consequently  there  is  not  a 
jar,  and  regularity  is  maintained.  Kow  we  have  to  look  at 
Grayson's  patent  in  order  to  see  whether  that  merit  is 
claimed  in  any  part.  It  is  admitted  that  throughout  the 
whole  of  the  letter-press  there  is  never  an  allusion  to  any 
curved  or  elastic  plate  at  all,  but  in  one  of  the  figures, 
figure  No.  2,  in  profile,  there  does  appear  a  curved  plate, 
and  it  is  said  that  the  fact  that  there  appears  a  curved  plate 
upon  that  figure  is  enough  to  indicate  that  in  the  descrip- 
tion of  his  invention  Grayson  described  that  curved  plate, 
and  claimed  it  as  part  of  his  invention. 

Now,  my  Lords,  I  will  not  stop  to  inquire  how  far  a  mere 
19  Eng.  Rep.  20 
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{)icture  may  be  a  description  of  an  invention  and  help  the 
etter-press — it  may  be  so  to  some  extent — how  far  ,1  do  not 
stop  to  inquire.  But  upon  that  drawing  thereis  represented 
a  curved  plate  with  a  curved  bolt  attached  to^  it  in  a  way 
which  if  it  were  carried  out  according  to  the  drawing  would 
prevent  the  elasticity.  If  the  curved  plate  had  a  curved 
Dolt  attached  to  it  in  fact  as  it  has  in  the  picture,  there 
would  be  no  elasticity  at  all.  The  curved  plate  could  not 
give  way  so  as  to  bring  the  elasticity  into  play  with  that 
bolt  riveted  upon  it  in  the  way  shown  in  the  picture.  I  had 
not  noticed  that  until  the  Attorney- General  pointed  it  out 
in  the  course  of  his  argument,  but  then  it  seemed  to  me  to 
be  decisive ;  for  whatever  you  may  sav  about  the  picture 
being  |)art  of  the  description,  and  so  bringing  the  curved 
plate  within  your  invention,  when  the  only  drawing  which 
shows  a  curved  plate  shows  that  curved  plate  in  a  position 
in  which  it  would  not  give  elasticity,  it  seems  to  me  to  be 
(juite  plain  that  you  cannot  say  that  the  advantage  result- 
ing from  a  curved,  plate  was  contemplated  as  being  included 
in  the  invention  at  all.  Therefore  it  seems  to  me  that  the 
merit  of  the  curved  plate  must  be  thrown  out  of  the  question 
altogether,  and  that  that  is  no  part  of  Grayson's  irtvention. 
Then,  my  Lords,  it  is  farther  said,  and  this  is  true,  that 
Grayson  does  state  that  he  makes  his  machine  with  a  strong 
stem,  and  avoids  having  any  bearings  upon  screws,  which 
340]  were  apt  to  get  out  *of  order,  and  he  makes  that 
strong  stem  with  bolts  and  washers  which  are  not  liable  to 
get  out  of  order.  It  has  been  proved  to  us  quite  clearly  by 
the  models  and  instruments  which  have  been  produced  that 
a  great  part  of  that  was  old.  In  one  exhibit  in  particular 
we  find  that  there  had  been  nuts  and  washers  used  for  the 
very  purpose  of  giving  strength.  Those  were  (and  that  is 
the  only  thing  that  lias  been  pointed  out  as  a  difference) 
fixed  upon  screw^s  which  came  through  the  lower  plate  and 
not  upon  stems  which  came  to  the  lower  plate,  and  I  sup- 
pose it  may  be  conceded  that  a  stem  is  stronger  than  a  screw, 
consequently  if  this  part  had  been  claimed  by  Grayson  at 
all  he  would  have  said :  Part  of  my  invention  is  that  in  a 
clipping  machine  I  use  a  rigid  stem  of  considerable  strength 
for  the  purpose  of  producing  strength.  I  think  if  that  had 
never  been  used  in  a  cutting  machine  before,  it  would  not 
have  been  a  subject-matter  of  a  patent.  But  to  do  Grayson 
justice,  I  do  not  think  he  does  mean  to  claim  this.  I  think 
in  the  description  of  his  invention,  in  which  he  was  bound 
to  give  everybody  all  the  information  possible  as  to  how  it 
was  to  be  used,  he  does  not  mean  to  say :    It  is  part  of  my 
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invention  to  make  this  strong,  and  therefore  I  use  stems. 
He  says :  My  machine  is  apt  to  get  out  of  order  if  it  shakes, 
as  it  will  if  made  with  screws,  and  therefore  I  warn  you, 
not  as  being  part  of  my  invention,  but  as  a  means  of  using 
my  invention,  you  must  take  care  to  make  it  strong;  you 
may  make  it  strong  in  any  way  you  like ;  the  way  in  which 
I  prefer  to  make  it  strong  is  by  this  use  of  stems.  That,  my 
Lords,  is  what  I  think  he  meant  to  say;  and,  consequently 
the  use  of  stems  with  nuts  and  wasliers  would  nob  upset 
Grayson's  patent  upon  the  grpund  that  he  was  using  an  old 
thing.  In  describing  how  the  machine  is  to  be  worked  he 
says :  It  is  material  and  necessary  to  see  that  it  is  worked 
so  that  it  shall  not  shake  and  get  out  of  order,  and  this  mode 
of  effecting  that  is  the  best  I  know  of  for  that  purpose.  If 
that  is  so,  it  would  certainly  be  no  infringement  of  his  prop- 
erty to  take  that,  as  has  been  done  in  the  present  instance. 

iNor,  my  Lords,  would  it,  I  think,  be  an  infringement,  if 
in  fact  it  be  a  benefit,  which  I  am  not  so  clear  about,  that 
the  cutter  moves  in  a  straight  line  instead  of,  as  is  often  the 
case,  with  a  little  shaking  motion,  being  kept  in  position  by 
certain  slots.  I  ^cannot  find  anywhere  in  Gray-  [341 
son's  specification  that  he  asserts  that  he  has  invented  this 
with  regard  to  the  motion  in  a  straight  line ;  he  mentions 
that  sort  of  motion,  and  he  mentions  slots  as  being  probably 
the  most  desirable  way  of  doing  it ;  but  I  cannot  find  that 
he  anywhere  claims  that  as  part  of  his  invention. 

Then,  my  Lords,  the  final  result  is  that  I  come  very  much 
to  the  conclusion  which  the  Lords  Justices  have  expressed, 
namely,  that  what  Grayson  has  claimed  as  his  invention 
does  not  include  these  things  at  all,  and  therefore  there  is 
no  infringement.  Consequently  it  is  quite  unnecessary  to 
express  any  opinion  whatever  upon  the  doubtful  points, — 
the  points  upon  which  the  law  is  not  so  clear  that  there 
may  not  be  great  difiiculties  ^t  times  in  applying  it.  I  quite 
agree  with  what  my  noble  and  learned  friend  the  Lord 
Chancellor  has  said,  that  it  is  not  desirable  to  say,  and  I  do 
not  intend  to  say  (in  truth  I  have  not  made  up  my  mind 
upon  it),  whether  or  not  the  thing  which  Clark  claimed 
could  be  made  the  subject  of  a  patent  as  being  a  new  com- 
bination of  old  things  producing  beneficial  results.  I  mean 
to  express  no  opinion  upon  that.  Nor  do  I  express  any 
opinion  upon  the  abstract  question  of  how  much  description 
there  should  be  in  a  specincation  in  the  case  of  a  combina- 
tion, how  much  description  of  a  part  of  the  combination  to 
constitute  a  claim  for  it  as  part  of  the  invention,  so  that  a 
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user  of  the  subordinate  part  would  be  an  infringement.     It 
is  sufficient  to  sav  tliat  no  such  question  arises  here. 

My  Lords,  if  I  am  correct  in  the  view  I  have  taken  of  the 
construction  of  the  specification  and  the  working  of  the  two 
machines ;  if  I  have  rightly  understood  those  which  are  mat- 
ters of  fact,  it  would  seem  to  follow  that  what  has  been  done 
by  the  respondent  is  no  using  of  any  part  of  the  property 
given  to  Grayson  and  now  vested  in  Clark.  And  ir  that  be 
so,  it  follows  of  course  that  the  appeal  should  be  dismissed, 
and  the  judgment  of  the  court  below  affirmed. 

Lord  Gordon:  Mj  Lords,  this  case  has  received  such 
careful  consideration  m  the  court  below  and  by  your  Lord- 
ships who  have  already  spoken,  that  I  think  it  would  be 
superfluous  in  me  to  detain  your  Lordships  at  any  length. 
342]  The  question  is  one  which  of  course  involves  *a  great 
deal  of  difficulty,  as  in  all  these  patent  cases  there  are  diffi- 
culties to  be  found  with  regard  to  the  necessity  of  specify- 
ing what  is  the  intention  of  the  party  seeking  a  monopoly 
as  against  the  public,  and  the  burden  which  is  imposed  upon 
him  of  disclosing  clearly  and  distinctly  to  what  extent  he 
intends  his  patent  to  go.  There  is  no  doubt  whatever  that 
there  may  be  a  patent  right  in  a  combination,  and  there  may 
be  a  patent  granted  for  improvements  in  machinery,  but  in 
order  to  carry  out  the  patent  in  a  legal  and  proper  manner 
there  ought  to  be  distinct  intimation  given  to  the  public  of 
what  was  the  intention  of  the  party  proposing  to  take  out 
the  patent,  with  a  view  to  prevent  others  infringing  upon 
what  he  claims  as  his  invention.  There  may  possibly  be 
cases  of  subordinate  combinations  protected  by  a  patent,  as 
my  noble  and  learned  friend  on  the  woolsack  has  explained  ; 
but  in  the  present  case  it  does  not  appear,  looking  at  least 
to  the  terms  of  Grayson's  specification,  that  he  intended 
that  protection  should  be  given  to  him  in  reference  to  any 
such  subordinate  combinations  as  have  been  submitted  to 
your  Lordships  from  the  bar.     I  think  that  is  clear. 

It  is  unfortunate  for  Mr.  Clark,  who  certainly  has  brought 
this  machine  to  very  great  perfection,  that  he  is  obliged  to 
rely  upon  Grayson's  patent  as  justifying  him  in  suing  Adie 
for  an  infringement  of  his  alleged  rights  as  a  patentee  under 
Grayson's  patent,  for  he  is  obliged,  in  order  to  prevail  in 
the  suit  which  he  has  raised  against  Mr.  Adie,  to  show  that 
Grayson's  patent  did  protect  certain  of  those  alleged  sub- 
ordinate inventions  or  combinations,  and  I  venture  to  think 
that  he  has  failed  to  do  so. 

I  think  the  matters  which  were  placed  before  us  most 
strongly  were  the  alleged  improvements  arising  from  the 
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abandonment  of  the  use  of  screws,  which  produced  a  certain 
degree  of  looseness  in  the  machine,  ana  the  adoption  of 
stems  with  a  diflferent  kind  of  machinery  which  is  mentioned 
in  the  specification,  but  I  do  not  see  that  this  is  brought 
forward  on  the  face  of  the  specification  as  one  of  the  sub- 
ordinate improvements  which  Grayson  intended  to  claim 
the  benefit  of  the  patent  for. 

Then,  with  reference  to  the  arched  plate  I  must  say  that, 
while  it  is  quite  competent  to  a  patentee  to  make  a  specifi- 
cation by  reference  to  plans  which  are  attached  to  the 
specification,  it  is  his  *duty  to  give  some  idea  or  ex-  .  [343 
planation  of  the  use  of  some  parts  of  the  machinery  which  is 
not  quite  so  obvious  on  the  face  of  the  plan  itself.  Now  I  ven- 
ture to  say  that  there  is  not,  from  beginning  to  end,  anything 
to  show  that  the  elasticity  of  the  cutter-plate  was  one  of  the 
objects  sought  to  be  protected  by  the  patent.  I  think  that 
that  rather  appears  to  have  been  adopted  in  the  course  of 
the  discussion  of  the  case,  and  that  it  was  not  in  the  mind 
of  Grayson  when  he  originally  lodged  his  specification. 
Therefore  I  think  that  the  arched  cutter-plate  may  be  dis- 
missed altogether  as  not  being  an  invention  or  sub-combina- 
tion originally  claimed. 

Upon  the  whole,  my  Lords,  however  one  may  regret  the 
want  of  success  on  the  part  of  Mr.  Clark,  who  has  completed 
undoubtedly  a  very  excellent  machine,  yet  he  cannot  obtain 
the  protection  of  a  patent  except  by  claiming  through  Gray- 
son's patent ;  and  I  do  not  think  that  Grayson's  patent  does 
disclose,  upon  the  face  of  it,  those  sub-combinations  which 
are  now  submitted  in  argument  to  your  Lordships,  and  in 
respect  of  which  it  is  said  that  there  has  been  an  infringe- 
ment of  Clark's  claims  under  Grayson's  patent.  I  think 
therefore  that  your  Lordships  will  do  rightly  in  aflirming 
the  judgment  of  the  Lords  Justices  of  Appeal,  and  dis- 
missing the  present  appeal  with  costs. 

Decree  appealed  from  affirmed^  and  appeal  dis- 
missed with  costs. 

Lords^  Journals^  1st  March,  1877. 

Solicitor  for  the  appellant :  Alfred'  HendricJcs, 
Solicitor  for  the  respondent :  /.  Henry  Johnson. 
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[2  Appeal  Cases,  844.] 

H.L.  (Sc),  November  80,  1876. 

[HOUSE  OF  LORDS.] 

344]    *CowAN  et  al.,   Appellants;    and  The   Duke  op 

BuccLEUCH  €1  al.j  Respondents. 

In  matters  of  practice  where  the  judges  of  the  court  below  have  been  unanimous, 
the  House  never  varies  their  decision  imless  perfectly  satisfied  that  it  is  founded  on 
erroneous  principles. 

Held  by  the  House,  affirming  the  decision  of  the  court  below,  that  in  a  case  of  nui- 
sance the  several  sufferers  may  combine  and  bring  a  joint  action  against  the  several 
authors  of  the  nuisance; — asking  a  declarator  and  interdict  but  not  claiming 
damages. 

Per  The  Lord  Chancellor  (^):  There  may  be  an  inconvenience,  amounting 
almost  to  an  impossibility,  in  joining  a  number  of  pursuers  in  an  action  for  damages 
against  a  number  of  defenders.  But  where  the  action  is  one,  not  of  damages,  but  of 
declarator  and  interdict,  the  convenience  and  even  justice  of  the  case  is  best  met  by 
a  joint  proceeding. 

Fer  Lord  Penzance:  When  the  action  is  not  one  of  damages  but  of  declarator  and 
interdict,  the  convenience  and  even  justice  of  the  case  is  best  met  by  a  joint  pro- 
ceeding.    In  this  respect  the  Scotch  practice  differs  widely  fi*om  the  English. 

Fer  Lord  O'Uaoan  :  The  convenience  of  having  at  once  before  the  court  all  per- 
sons affected  by  a  process  of  this  kind  seems  very  manifest. 

Fer  Lord  Blackburn:  As  to  joining  parties,  the  law  of  Scotland  differs  from  the 
law  of  England ;  and  if  I  were  called  upon  to  deliver  an  opinion  I  sliould  be  inclined 
to  say  that  the  Scotch  law  was  better ;  but  if  two  pursuers  or  two  defenders  are  to 
be  united  in  one  action,  they  must  have  a  amtirK/enlia  connecting  them  with  each 
other. 

(1)  Lord  Cairns. 
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366]      *William:  Irvine,   Defendant;    and  The  Uniok 

Bank  of  Australia,  Plaintiff. 

ON  APPEAL  FROM  THE  COURT  OF  THE  RECORDER  OF  RANGOON. 

Potoers  of  Directors  to  borrow  and  mortgage — Ratification  by  Company  of  particular 
act  of  Directors  done  in  Exeeae  of  Authority — Suai  Ratification  not,  an  jSziennon  of 
future  Authority, 

By  Art.  60  of  the  articles  of  as.sociation  of  the  0.  R.  Company  (which  was  limited 
by  guarantee,  and  registerd  in  Victoria  under  a  local  act  corresponding  with  the 
English  Companies  Act,  1862),  it  was  provided  that  the  directors'  power  of  borrow- 
ing sums  on  the  credit  of  the  company  "  should  not  exceed  in  the  aggregate  as  an 
existing  debt  at  the  same  time  one  half  of  the  then  actually  paid-up  capital."  The 
articles  contained  no  restriction  upon  the  company's  power  of  borrowing :  and  the 
directors'  power  to  borrow  was  capable  of  being  extended  under  Art  81,  by  one  half 
of  the  votes  of  all  the  shareholders  given  at  a  general  meeting. 

(»)  Freeent:  Lord  Blackburx,  Sir  James  W.  Colvilk,  Sir  Barnes  Peacock, 
Sir  Montaque  £.  Smith,  and  Sir  Robert  P.  Coluer. 
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On  the  28d  of  December,  1867,  the  directors  obtained  a  letter  of  credit,  No.  160, 
for  £10,000,  and  on  the  11th  of  September,  1868,  a  letter.  No.  141,  for  £6,000,  and 
stated  to  that  effect  in  their  report  of  the  29th  of  October,  1868,  which  was  ratified 
at  the  half-yearly  meeting  of  that  date.  Letter  No.  160  expired  on  the  29th  of 
March,  1869,  but  was  renewed.  On  the  9th  of  September,  1869,  the  directors  ob- 
tained another  letter  of  credit.  No.  168,  for  £6,000,  but  this  act  was  never  assented 
to  or  ratified  by  the  shareholders. 

In  a  suit  by  the  respondent  bank  to  enforce  against  the  appellant,  as  the  assignee 
of  the  right,  title,  and  interest  of  the  O.  R.  Company,  an  equitable  mortgage  ^ich 
had  been  granted  by  the  company  to  secure  advances  made  by  the  bank,  which, 
with  interest,  amounted  to  £16,296,  it  appeared  that  half  of  the  actually  paid-up  cap- 
ital was  never  more  than  £8^660;  that  at  the  end  of  1870  the  balance  due  to  the 
bank  was  £8 ;  and  that  the  sums  claimed  in  this  suit  had  been  advanced  in  Febru- 
ary. 1871,  viz.,  £10,000  under  letter  No.  160,  and  £3,000  under  letter  No.  163  : 

Held^  that  the  limitation  of  the  power  of  borrowing  and  mortgaging  contained  in 
Art.  60  was  merely  a  limitation  of  the  authority  of  the  directors  conferred  by  the 
same  article ;  that  it  was  not  a  limitation  of  the  general  powers  of  the  company,  and 
that  the  acts  of  the  directors  in  excess  of  their  authority  might  be  ratified  by  the 
company  and  rendered  binding. 

The  ratification  of  the  report  of  the  29th  of  October.  1868,  did  not  authorize 
*the  directors  to  obtain  letter  of  credit  No.  163,  in  September,  1869,  or  to  [36T 
borrow  £6,000  thereon  in  February.  1871. 

The  ratification  of  letter  of  credit  No.  160,  for  £10,000,  did  not  authorize  the 
renewal  of  it,  or  the  acting  upon  it  after  the  time  originally  limited  had  expired. 

Although  it  might  be  competent  for  a  majority  of  shareholders  present  (though 
not  a  majority  of  the  shareholders  of  the  company)  at  an  extraordinary  meeting  con- 
vened for  that  object,  and  of  which  object  due  notice  had  been  given,  to  ratify  an 
act  previously  done  by  the  directors  in  excess  of  their  authority ;  yet  if  the  object 
was  to  give  the  directors  in  future  an  extended  authority  beyond  what  is  given  by 
Art.  60,  that  could  only  be  effected  by  a  vote  of  one  half  of  all  the  shareholders  of  the 
company. 

The  ratification  at  a  half-yearly  meeting  of  a  particular  act  of  the  directors  in  ex- 
cess of  authority  would  not  extend  the  authority  of  the  directors  so  as  to  authorize 
them  to  do  similar  acts  in  future. 

Boyal  Britith  Bank  t.  Turquand(^)  distinguished. 

This  was  an  appeal  from  a  decree  of  the  Court  of  the 
Recorder  of  Rangoon  (Oct.  8,  1875),  declaring  in  effect 
that  certain  property  situate  at  Poozoondoung,  Rangoon, 
and  consisting  of  two  plots  of  ground  with  a  rice  mill  and 
other  buildings  thereon,  was  charged  with  the  sum  of 
£14,984  16^.  63.  in  favor  of  the  Union  Bank  of  Australia, 
and  directing  a  sale  in  default  of  payment  of  that  sum  and 
interest. 

The  property  in  question  lately  belonged  to  the  Oriental 
Rice  Company,  Limited.  On  the  31st  of  May,  1872,  the  ap- 
pellant William  Irvine  purchased  the  right,  title,  and  inter- 
est of  the  Oriental  Rice  Company  at  a  sale  by  auction  in 
execution  of  three  decrees  obtained  by  the  Bank  of  Bengal 
and  two  other  creditors  against  the  company  in  the  Court 
of  the  Recorder  of  Rangoon. 

At  the  date  of  the  auction  sale,  the  title  deeds  of  the  prop- 
erty were  held  by  the  Union  Bank  of  Australia  as  equitable 
morgagees  by  deposit. 

0)  5  EL  <b  BL,  248  ;  6  EL  &  BL,  827. 
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The  question  raised  by  this  appeal  was,  What  is  the  sum 
for  which  the  Union  Bank  is  entitled  to  a  charge  upon  the 
property?  On  the  part  of  the  bank  it  was  contended  that 
it  was  entitled  to  a  charge  for  the  whole  amount  owing  to 
it  by  the  Oriental  Rice  Company.  On  the  part  of  the  ap- 
pellant it  was  contended  that  the  charge  was  limited  to 
the  amount  of  one  half  of  the  actually  paid-up  capital  of 
the  company. 

The  Oriental  Rice  Compan^y,  Limited,  was  incorporated 
under  the  statutes  in  force  in  the  colony  of  Victoria,  by 
368]  deed  of  ^settlement  dated  the  25th  of  April,  1861, 
and  on  the  18th  of  August,  1864,  it  was  duly  registered  as 
a  company,  limited  by  guarantee  under  an  act  of  the  Legis- 
lature of  Victoria,  known  as  the  Companies  Statute,  1864, 
which  followed  and  adopted  the  provisions  of  the  Companies 
Act,  1862. 

The  articles  of  association  material  to  the  issues  raised  in 
this  appeal  and  the  facts  of  the  case  are  sufficiently  set  forth 
in  the  judgment  of  their  Lordships. 

On  the  8th  of  January,  1873,  the  respondent  bank  filed 
its  plaint  in  the  Court  of  the  Recorder  of  Rangoon  against 
the  Oriental  Rice  Company,  Limited,  and  the  appellant, 
praying,  first,  that  the  defendants  might  be  ordered  to  pay- 
to  the  bank,  within  a  short  day,  the  sum  of  £15,296  17^.  6cZ., 
or  such  other  sum  as  the  court  should  find  to  be  due  ; 
secondly,  a  declaration  that  the  bank  was  entitled  to  an 
equitable  mortgage  upon  the  premises  for  securing  the 
repayment  of  £16,296  17^.  6^.;  thirdly,  foreclosure  on  non- 
payment ;  fourthly,  or  sale ;  fifthly,  for  costs  and  gen- 
eral relief. 

On  the  3d  of  February,  1873,  the  appellant  filed  his  written 
statement,  relying  among  other  things  on  the  provisions  of 
the  articles  of  association,  which  limited  the  borrowing 
powers  of  the  directors. 

On  the  10th  of  February,  1873,  issues  were  settled  by  the 
Recorder  of  Rangoon,  including  an  issue  whether  the  bank 
had  any  lien  on  the  land  mentioned  in  the  plaint  for  any, 
and,  if  any,  what  sum. 

The  Oriental  Rice  Company  did  not  enter  an  appearance 
in  the  suit. 

On  the  8th  of  October,  1875,  the  Recorder  (C.  J.  Wilkin- 
son,  Esq.)  pronounced  judgment,  and  made  the  following 
decree :  — 

"It  is  ordered  and  declared  that  the  plaintiffs  have  an 
equitkble  mortgage  on  the  property  mentioned  in  the  plaint, 
and  it  is  ordered  that  the  first  defendants  do  pay  within 
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six  months  from  this  date  to  the  plaintiffs  the  sum  of 
£14,984  165.  6d.,  with  int^jrest  thereon  at  8  per  cent,  per  an- 
num from  6th  October,  1872,  to  the  date  of  decree,  8th  Octo- 
ber, 1875,  equivalent  to  Rs.l. 97,755  2a.  Op.,  @  1^.  lOiV^., 
the  current  rate  of  exchange  at  the  time  of  the  filing  of  the 
suit,  and  the  interest  thereon  at  *6  per  cent,  per  an-  [369 
num,  from  the  date  of  decree  to  date  of  realization  ;  and  in 
default  of  the  said  first  defendants  paying  to  the  plaintiffs 
*such  principal  and  interest  as  aforesaid  within  the  time 
aforesaid,  then  it  is  ordered  that  the  said  mortgaged  prem- 
ises be  sold.  And  it  is  further  ordered  that  the  costs  of  all 
parties  as  taxed  by  the  court  be  first  paid  out  of  the  pro- 
ceeds of  the  property,  and  that  the  balance  be  then  applied 
towards  payment  of  what  shall  be  found  due  to  the  plain- 
tiffs for  principal  and  interest  thereon  as  aforesaid." 

The  Recorder  determined  that  the  directors  of  the  com- 
pany had  no  power  to  mortgage  the  company's  property  for 
an  amount  exceeding  one  half  of  the  capital  actually  paid 
"up,  but  he  considered  that  the  directors  intended  to  create 
a  security  without  regard  to  the  restrictions  imposed  by 
clause  50  of  the  company's  deed  of  settlement,  and  he  was 
of  opinion  that  the  shareholders  had  ratified  the  action  of 
the  directors  in  that  respect. 

Mr.  Cowi€y  Q.C.,  and  Mr.  E.  Macnaghten,  for  the  appel- 
lant, submitted  that  there  was  no  evidence  of  ratification  on 
the  part  of  the  shareholders  of  a  charge  or  lien  in  favor  of 
the  Dank  on  the  company's  property  in  excess  of  the  bor- 
rowing powers  of  the  directors.  The  directors  were  prohib- 
ited by  the  company's  deed  of  settlement  from  mortgaging 
the  company's  property  for  an  amount  exceeding  one  naif 
of  the  actually  paid-up  capital  of  the  company,  and  conse- 
quently the  security  created  by  the  deposit  of  the  title 
deeds  of  the  company's  property  at  Rangoon  with  the  Union 
Bank  must  be  taken  to  have  been  intended  to  be,  and  must 
be  limited  accordingly.  They  distinguished  between  the 
pledge  and  the  borrowing  by  the  directors,  and  submitted 
that  there  was  no  ratification  of  either  the  one  or  the  other 
by  the  shareholders.  Moreover,  any  ratification,  except  in 
the  manner  described  in  the  act  of  1862,  could  be  of  no 
avail.  If  it  were  shown  that  all  the  shareholders  individu- 
ally had  assented  to  the  acts  of  the  directors  in  this  case,  it 
could  not  avail  as  a  ratification,  for  they  could  not  by  any 
assent,  or  by  any  act  not  authorized  by  law  or  by  the  con- 
stitution of  the  company,  prejudice  the  position  of  future 
shareholders,  nor  that  of  simple  contract  creditors.  Having 
regard  *to  the  constitution  and  Objects  of  the  com-  [370 
19  Eng.  Rep.  21 
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pany,  it  was  most  essential  to  limit  at  least  the  mortgaging 
powers  of  the  directors.  They  referred  to  Hutton  v.  Scar- 
ooTough  Hotel  Company  (*).  The  position  of  directors  is 
that  of  agents  of  the  company,  with  special  and  limited 
powers.  They  are  also  trustees,  and  if  they  show  that  they 
have  expended  moneys  for  the  benefit  of  the  company,  they 
are  entitled,  as  between  the  company  and  themselves,  to  be 
repaid.  They  referred  to  T?te  Electric  Telegraph  Compa-^ 
ny  of  Ireland^  Troup's  Case  (') ;  and  Hoards  Uase  (•) ;  Lind-' 
ley  on  Partnership  [last  ed.],  pp.  780,  782  ;  Re  PooUy  HaZl 
Colliery  Company  ( ).  They  submitted  that  the  decree  ap- 
pealed from  was  erroneous,  and  ought  to  be  varied  by  declar- 
ing that  the  charge  or  lien  in  fivor  of  the  Union  Bank  is 
valid  only  to  the  amount  of  one  half  of  the  actually  paid-up 
capital  of  the  company. 

Mr.  Benjamin^  Q.C.,  and  Mr.  Murray^  for  the  respon- 
dent^ contended  that  the  decree  of  the  court  below  was  right ; 
that  the  bank  had  a  valid  equitable  mortgage  on  the  prop- 
erty for  the  full  amount  found  to  be  due  in  respect  thereof. 
The  limitation  in  Art.  60  on  the  power  of  the  directors, 
whether  of  borrowing  or  of  mortgaging,  was  not  a  limitation 
of  the  powers  of  the  company  or  of  the  whole  body  of  the 
shareholders.  It  did  not  affect  tlie  constitution  of  the  com- 
pany; it  simply  restricted  the  agency  of  the  directors.  Con- 
sequently any  act  of  the  directors,  whether  of  borrowing 
or  of  mortgaging,  in  excess  of  their  powers  could  be  ratified 
by  the  company;  and  such  ratification  was  effected  in  ac- 
cordance with  the  rules  of  the  company,  so  as  to  render 
the  acts  of  the  directors  binding  upon  the  company.  More- 
over the  excess  of  authority  was  a  matter  between  the  share- 
holders and  the  directors,  and  did  not  affect  the  respondent. 
The  bank  had  notice  under  Art.  60  that  the  directors  had 
power  to  borrow  or  mortgage  under  certain  conditions,  and 
It  would  be  unnecessary  for  it  to  inquire  further.  It  might 
assume  that  the  conditions  had  been  duly  observed,  and 
treat  their  performance  or  breach  as  a  matter  which  affected 
the  shareholders  only.  They  referred  to  Phosphate  of 
371]  *Lime  Company  v.  Green  {*) ;  Story  on  Agency  [4th 
ed.],  pi.  260;  Royal  British  Bank  v.  Turquandi^). 

Mr.  Macnaghten  replied. 

March  10.  The  judgment  of  their  Lordships  was  deliv- 
ered by 

(»)  2  Drew.  &  Sm.,  621 ;  affirmed  4  De  (*)  18  W.  R.,  201. 

G.  J.  &  S.,  672.  (»)  Law  Rep.,  7  C.  P.,  43. 

(«)  29  Beav.,  853.  (•)  6  E.  <fe  B.,  5^48 ;  6  E.  A  R,  827. 
(»)  80  Bei^y.,  225. 
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Sir  Barnes  Peacock  :  This  is  an  appeal  from  a  decree 
of  the  Recorder  of  Rangoon  in  a  suit  in  which  the  respon- 
dents, suing  in  the  name  of  their  inspector,  were  plaintiffs, 
and  tlie  appellant  was  one  of  the  defendants. 

The  suit  was  brought  to  recover  the  sum  of  £16,296  17^. 
6df.,  for  money  advanced  by  the  bank  to  the  Oriental  Rice 
Company,  Limited,  and  to  enforce  an  equitable  mortgage  as 
a  security  for  the  advances. 

The  plaintiffs  prayed,  amongst  other  things,  that  it  might 
be  declared  that,  by  virtue  of  the  deposit  by  the  company 
of  certain  title  deeds  and  the  agreements  accompanying  the 
same,  they  were  entitled  to  an  e(juitable  lien  or  mortgage 
upon  certain  messuages  and  premises  situate  in  the  town  of 
Rangoon  for  securing  the  repayment  of  the  said  sum  of 
£15,296  lis.  6rf.,  and  that  upon  non-payment  of  that  amount 
the  defendant  might  be  foreclosed  from  his  equity  of  re- 
demption in  the  said  premises,  or  that  the  said  premises 
might  be  sold,  and  the  proceeds  applied  in  payment  of  the 
said  sum,  or  such  other  sum  as  the  court  might  find  to  be 
due  to  the  plaintiffs,  with  interest  and  costs. 

The  company  were  made  co-defendants  in  the  suit,  but 
they  did  not  appear  or  defend. 

The  defendant  (appellant)  claimed  the  proi)erty  under  a 
purchase  at  a  sale  in  execution  of  a  decree  against  the  com- 
pany, by  which  he  acquired  the  right,  title,  and  interest  of 
the  company,  and  nothing  more.  That  purchase  was  made 
on  the  31st  of  May,  1872. 

The  principal  question  to  be  decided  is  what  is  the  sum 
for  which  the  Union  Bank  is  entitled  to  a  charge  upon  the 
property.  On  the  part  of  the  bank  it  was  contended  that 
they  are  entitled  to  *a  charge  for  the  full  amount  [372 
claimed,  and  on  the  part  of  the  defendant  (appellant),  that 
the  charge  is  limited  to  the  amount  of  one  halt  of  the  actu- 
ally paid-up  capital  of  the  company,  which  paid-up  capital 
the  appellant  in  his  written  statement  alleged  was  never 
more  than  £17,100. 

There  was  some  discussion  at  the  hearing  as  to  what  really 
was  the  actual  amount  of  the  paid-up  capital. 

Their  Lordships  then  expressed  their  opinion  upon  the 
point,  and  stopped  the  learned  counsel  for  the  respondent. 
They  were  of  opinion  that  it  should  be  taken  at  £17,100, 
the  amount  found  by  the  learned  Recorder. 

The  company  was  originally  formed  in  the  colony  of  Vic- 
toria by  articles  of  association,  dated  the  25th  of  April,  1861, 
and  on  the  18th  of  August,  1864,  it  was  duly  registered  as  a 
company  limited  by  guarantee  under  an  act  of  the  I^egisla- 
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tare  of  Victoria,  which  followed  and  adopted  the  provisions 
of  the  Companies  Act,  1862. 

Bv  that  registration  the  company,  by  virtue  of  the  section 
of  the  Colonial  Act  corresponding  with  sect.  196  of  the  Com- 
panies Act  of  1862,  became  subject,  to  all  the  provisions,  so 
far  as  they  are  applicable  to  the  present  case,  of  the  Colonial 
Companies  Act,  in  the  same  manner  in  all  respects  as  if  it 
had  been  formed  under  that  act. 

The  articles  of  association  contained  no  restriction  or  lim- 
itation on  the  company's  power  of  borrowing. 

As  regards  the  directors,  however,  their  authority  to  bor- 
row was  limited ;  for  it  was  expressly  stipulated  by  Art.  60 
of  the  articles  of  association,  which  were  registered  under 
the  Companies  Act,  and  of  which  the  bank  was  bound  to 
take  notice,  ''that  subject  and  without  prejudice  to  the 
power  therein  given  to  the  meetings  of  shareholders  and  the 
conditions  and  restrictions  therein  contained,  the  directors 
for  the  time  being  should  have,  amongst  others,  the  follow- 
ing powers,  that  is  to  say,  the  power  of  borrowing  and  tak- 
ing up  on  the  credit  of  the  said  company  or  of  its  property 
any  sum  or  sums  of  money  from  time  to  time,  but  so,  never- 
theless, that  the  total  amount  to  be  so  taken  up  should  not 
exceed  in  the  aggregate,  as  an  eansting  debt  at  the  same 
iimey  one  half  of  the  then  actually  paid-up  capital  of  the 
said  company,  and  that  for  the  purpose  of  securing  any 
373]  sum  or  sums  which  might  be  so  borrowed  *Dy  the 
directors,  they  should  be  at  liberty  to  mortgage,  with  or 
without  power  of  sale,  and  otherwise  to  charge  and  incum- 
ber, all  or  any  part  of  the  property,  estate,  and  effects,  real 
and  personal,  of  the  said  company,  and  to  accept,  make,  or 
indorse,  any  bill  of  exchange  or  promissory  note  on  behalf 
of  the  said  company,  or  to  overdraw  the  account  of  the  said 
company  at  their  bankers,  or  to  execute  and  give  any  bond, 
covenant,  or  other  obligation  binding  the  said  company,  and 
the  affairs  and  concerns  of  the. said  company,  both  in  India 
and  Victoria  and  elsewhere,  and  that  the  entire  and  sole 
management,  conduct,  and  regulation  of  the  business  and 
affairs  of  the  said  company,  both  in  India  and  Victoria  and 
elsewhere,  according  to  the  provisions  and  subject  to  the 
restrictions  of  the  said  articles  of  association,  should  be  con- 
fided to  and  be  under  the  direction  of  the  said  directors  for 
the  time  being,  who  should  have  and  might  exercise  all  the 
powers  which  might  be  exercised  by  the  whole  of  the  share- 
holders." 

It  was,  therefore,  clearly  beyond  the  authority  of  the  direc- 
tors to  borrow  or  take  up  upon  the  credit  of  the  company  as 
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an  existing  debt  at  the  same  time  an  amount  or  amounts 
excetxiing  one  half  of  the  actually  paid-up  capital  of  the 
company.  There  is  no  doubt  that  the  authority  of  the  direc- 
tors, limited  as  it  was  by  the  articles  of  association,  was 
capable  of  being  extended  under  the  provisions  of  Art.- 31. 
But  by  that  article  one^  half  of  the  votes  of  all  the  share- 
holders given  at  a  general  meeting  called  for  the  purpose 
was  necessary. 

The  article  is  in  the  following  words : — 

*'One  half  of  the  votes  of  all  the  shareholders  given  at  a 
general  meeting  called  for  the  purpose  shall  be  competent 
and  necessary  to  make,  to  enlarge,  extend,  rescind,  alter,  or 
repeal,  wholly  or  in  part,  all  or  any  of  the  provisions  or 
powers  herein  contained,  or  to  remove 'any  director  or  trus- 
tee, or  to  increase  or  diminish  the  number  of  directors,  but 
that  upon  all  other  questions  or  business  to  be  transacted  at 
any  meetings  (except  as  herein  specially  mentioned)  a  ma- 

i'ority  of  the  votes  of  the  shareholders  present  in  person  or 
>y  proxy  and  not  declining  to  vote  shall  decide." 

It  was  not  contended  that  the  authority  of  the  directors 
either  to  borrow  or  to  mortgage  was  ever  extended  at  a  gen- 
eral meeting  *of  the  shareholders  called  for  the  pur-  [§74 
pose,  but  it  was  contended  by  the  learned  counsel  for  the 
respondent,  that  the  limitation  of  the  power  of  borrowing 
and  of  mortgaging,  contained  in  Art.  60,  was  merely  a  limi- 
tation of  the  autnority  of  the  directors  conferred  by  the 
same  article ;  that  it  was  not  part  of  the  constitution  of  the 
company,  which,  if  the  company  had  been  originally  formed 
under  the  Companies  Act  of  1862,  must  have  been  contained 
in  the  memorandum ;  and,  consequently,  that  it  was  not  a 
limitation  of  the  general  powers  of  the  company,  or  of  the 
whole  body  of  shareholders ;  and  that  the  acts  of  the  direc- 
tors in  excess  of  their  authority  might  be  ratified  by  the 
company  and  rendered  binding. 

Their  Lordships  are  of  opinion  that  the  above  contention 
is  correct,  and  they  will  proceed  to  consider  whether  the 
acts  of  the  directors  in  borrowing  in  excess  of  their  authority 
were  ever  duly  ratified  by  the  company. 

The  learned  Recorder  considered  that  there  was  suflicient 
evidence  to  show  that  the  shareholders  acquiesced  in  and 
approved  of  the  acts  of  the  directors  in  borrowing  and  mort- 
gaging, and  he  relied  upon  what  took  place  at  the  half- 
yearly  meetings  held  in  1868  and  1869. 

A  ratification  is  in  law  treated  as  equivalent  to  a  previous 
authority,  and  it  follows  that,  as  a  general  rule,  a  person, 
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or  body  of  persons,  not  competent  to  authorize  an  act,  can- 
not give  it  validity  by  ratifying  it. 

By  the  21st  of  the  articles  it  is  provided  that  an  ordinary 
half-yearly  meeting  shall  be  held  during  the  months  of 
October  and  April  in  each  year. 

By  the  22d,  that  an  extraordinary  general  meeting  may 
be  called  at  any  time  for  a  special  object. 

By  the  25th,  that  a  notice Nshall  be  sent  to  each  share- 
holder, stating  the  day  and  place  of  the  meeting,  and  ''also 
the  business  proposed  to  be  transacted  thereat." 

By  the  26t,  that  at  every  general  half-yearly  meeting  the 
accounts  and  a  stjltement  of  the  company's  aflPairs,  &c., 
shall  be  laid  before  the  shareholders,  ana  such  meeting 
*' may  examine,  allow,  and  confirm,  or  reject  the  accounts 
and  report  of  the  directors  or  auditors,  so  as  to  bind  all  the 
members  for  the  time  being  of  the  company,  and  all  persons 
claiming  under  them." 

375]  *The  notice  that  a  hklf-yearly  meeting  was  to  be 
held  would  sufficiently  indicate  that  it  was  for  the  purposes 
mentioned  in  Art.  26,  but  would  not  indicate  that  it  was  for 
any  other  purpose. 

The  report  of  the  directors  referred  to  in  Art.  26  seems 
to  their  Lordships  the  same  thing  as  the  statement  of  the 
company's  affairs  previously  mentioned  in  the  same  article. 
There  is  nothing  in  the  articles  requiring  the  directors  to 
circulate  the  reports  among  the  shareholders  before  the 
meetings.  There  is  no  evidence  in  the  case  that  the  reports 
were  in  fact  circulated  before  the  half-yearly  meetings,  and 
the  form  of  th.e  reports  bearing  dates  on  the  days  of  the 
half-yearly  meetings  looks  as  if  they  were  produced  for  the 
first  time  when  laid  before  those  meetings. 

Their  Lordships  think  that  it  would  be  competent  for  a 
majority  of  the  shareholders  present  (though  not  a  majority 
of  the  shareholders  of  the  company),  at  an  extraordinary 
meeting  convened  for  that  obje»ct,  and  of  which  object  due 
notice  had  been  given,  to  ratify  an  act  previously  aone  by 
the  directors  in  excess  of  their  authority  ;  and  they  are  not 
prepared  to  say  that  if  a  report  had  been  circulated  before 
a  half-yearly  meeting  distinctly  giving  notice  that  the  direc- 
tors had  done  an  act  in  excess  of  their  authority,  and  that 
the  meeting  would  be  asked  by  confirming  the  report  to 
ratify  the  act,  this  might  not  be  sufficient  notice  to  bring  the 
ratification  within  the  competency  of  the  majority  or  the 
shareholders  present  at  the  half-yearly  meeting. 

But  if  the  object  was  to  give  the  directors  in  future  an  ex- 
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tended  authority  beyond  what  is  given  by  Art.  60,  their 
Lordships  think  tliat  it  would  be  an  alteration  of  the  pro- 
visions (*/Ontained  in  the  articles  which,  under  clause  31, 
could  only  be  made  by  a  vote  of  one-half  of  aU  the  share- 
holders of  the  company. 

There  is  a  wide  distinction  between  ratifying  a  particular 
act  which  has  been  done  in  excess  of  authority,  and  confer- 
ring a  general  j)ower  to  do  similar  acts  in  future. 

This  distinction  must  be  borne  in  mind  in  considering 
whether  the  ratifications  at  the  half-yearly  meetings  of  par- 
ticular acts  done  previously  to  those  meetings,  gave  validity 
to  acts  of  a  similar  character  done  subsequently. 

For  instance,  it  is  important  in  considering  whether  the 
ratification  *at  tlie  half-yearly  meeting' held  on  the  [376 
30th  of  Aprilj  1868,  of  the  act  of  the  directors  in  borrowing 
£13,000  when  £10,oioO  previously  borrowed  remained  unpaid, 
if  made  out,  so  far  extended  the  powers  of  the  directors  as 
to  authorize  them  to  take  up  as  an  existing  debt  at  the  same 
time  a  further  sum  of  £23,000  when  the  sums  of  £13,000 
and  £10,000  should  have  been  paid  off,  notwithstanding  the 
provisions  of  Art.  31,  which  rendered  the  votes  of  one  half 
of  all  the  shareholders  to  be  given  at  a  general  meeting 
necessary  to  enlarge  or  extend  any  of  the  powers  contained 
in  the  articles. 

Their  Lordships  are  of  opinion  that  the  ratification  at  a 
half-yearly  ineetmg  of  a  particular  act  in  excess  of  author- 
ity would  not  extend  the  authority  of  the  directors  so  as  to 
authorize  them  to  do  similar  acts  in  future. 

Their  Lordships  have  now  to  apply  the  above  principles 
to  the  facts  of  the  case. 

The  moneys  claimed  in  the  present  suit  were  advanced  in 
February,  1871,  £10,000  under  the  letter  of  credit  No.  160, 
and  £6,000  under  the  letter  of  credit  No.  163.  The  balance 
remaining  due  of  all  sums  previously  advanced  by  the  bank 
had  been  reduced  at  the  end  of  1870  to  £8  8^.  9d. 

The  last  general  half-yearly  meeting  of  the  company  was 
held  on  the  13th  of  October,  1869.  At  that  meeting  the 
directors  submitted  their  report  for  the  period  ending  the 
30th  of  June,  1869,  and  that  report  was  adoptjed. 

According  to  the  evidence  of  Mr.  Curtayne  the  letter  of 
credit  No.  163  was  issued  on  the  9th  of  September,  1869. 
The  fact  of  the  directors  havinjj  obtained  that  letter  of  credit 
could  not  and  did  not  appear  in  the  report  of  the  directors 
for  the  period  ending  June,  18B9,  and  the  act  of  obtaining 
that  letter  of  credit  or  of  borrowing  money  thereon  does  not 
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appear  to>  have  been  ever  reported  or  made  known  to  the 
shareholders  or  ratified  by  them.  Tlie  claim  therefore  as  to 
that  £5,000  must  be  rejected  unless  the  ratification  of  the 
act  of  the  directors  in  obtaining  previous  letters  of  credit  for 
£10,000  and  £5,000,  Nos.  150  and  141,  as  stated  in  the  re- 

1)ort  of  the  29th  of  October,  1868,  which  was  ratified  at  the 
lalf- yearly  meeting  held  on  that  date,  authorized  the  direct- 
ors to  obtain  the  letter  of  credit  No.  163  after  the  letter  of 
377]  credit  No,  141  *of  the  11th  of  September,  1868,  for 
£5,000  referred  to  in  that  report  had  been  paid  off. 

Their  Lordships  are  of  opinion  that  the  ratification  of  the 
report  of  the  29th  of  October,  1868,  did  not  authorize  the 
directors  to  obtain  th6  letter  of  credit  No.  153,  or  to  borrow 
the  £5,000  now  claimed  as  having  been  advanced  thereon 
on  the  nth  of  February,  1871.  The  sum  of  £5,000  advanced 
on  the  17th  of  February,  1871,  on  letter  of  credit  No.  153 
must  therefore  be  disallowed. 

The  only  item  remaining  to  be  considered  is  the  £10,000 
advanced  on  the  11th  of  February,  1871,  on  the  letter  of 
credit  No.  150. 

That  letter  of  credit,  according  to  the  evidence  of  Mr. 
Curtayne,  was  obtained  on  the  23d  of  Decembt^,  1867.  It 
authorized  the  Chartered  Baiik  of  India,  Australia,  and 
China,  in  Rangoon,  they  then  being  the  agents  there  of  the 
Union  Bank,  to  honor  the  rice  company's  drafts  through 
their  manger,  Mr.  Jamieson,  on  the  Union  Bank  of  Australia, 
in  London  to  the  extent  of  £10,000,  at  any  time  until  the 
29th  of  March,  1869. 

The  obtaining  of  that  letter  of  credit  was  mentioned  in  the 
report  of  the  directors,  presented  at  the  meeting  of  the  29th 
of  October,  1868. 

The  following  is  the  statement  contained  in  the  report : — 

*'In  addition  to  the  bank  credit  for  £10,000  with  which 
Mr.  Jamieson  had  been  hitherto  furnished  to  enable  him  to 
conduct  the  financial  wants  at  Rangoon,  another  credit  for 
£6,000  has  been  forwarded,  which  Mr.  Jamieson  advises  will 
be  of  great  assistance  in  his  operations." 

That  report  was  read  and  adopted  at  the  said  meeting. 

It  did  not  necessarily  follow  because  a  letter  of  credit  for 
£10,000  was  obtained  that  the  directors  wpuld  act  upon  it, 
in  violation  of  Art.  50,  by  taking  up  upon  it  an  amount 
exceeding  in  the  aggregate  as  an  existing  debt  at  the  same 
time  more  than  one  half  of  the  paid-up  capital  of  tlie  com- 
pany. The  directors  did  not  exceed  the  autliority  conferred 
upon  them  by  the  articles  of  association  by  obtaining  the 
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letter  of  credit ;  the  excess  of  authority  was  in  taking  up 
upon  it  a  sum  in  excess  of  the  amoant  which  they  were 
autliorized  to  borrow. 

Under  the  letter  of  credit  a  sum  of  £5,000  might  have  been 
♦taken  up  and  paid  oflf,  and  then  another  sura  of  [378 
£6,000  taken  up  under  it  without  an  excess  of  authority. 

At  the  time  of  the  adoption  of  the  report,  on  the  29th  of 
October,  1868,  the  letter  of  credit  then  existing  was  to  expire 
on  the  29th  of  March,  1869.  It  was  not  mentioned  in  the 
report  that  the  credit  obtained  was  to  expire  on  that  day, 
but  every  shareholder  must  have  known  that  letters  of 
credit,  in  practice,  are  for  a  limited  time.  It  is  not  at^  all 
unusual,  but  it  is  not  a  niatter  of  course  to  extend  the  time 
if  the  original  credit  has  not  been  acted  upon. 

Even  if  the  adoption  of  the  report  mentioning  the  credit 
lor  £10,000  authorized  the  borrowing  at  one  time  of  the 
whole  amount  (which  their  Lordships  are  disposed  to  think 
it  did  not),  it  by  no  means  follows  that  it  authorized  the 
renewal  of  the  letter  of  credit  and  the  acting  upon  it  after 
the  time  originally  limited  had  expired. 

There  was  nothing  in  the  report  to  lead  to  the  supposition 
that  the  directors  nad  any  intention  to  renew  the  letter  of 
credit  or  to  borrow  money  upon  it  after  the  29th  of  March, 
1869.  The  shareholders  present  at  the  half-yearly  meeting 
might  have  had  very  good  reasons  for  considering  that  it 
was  expedient  to  obtain  a  letter  of  credit  for  £10,000,  or 
even  to  borrow  upon  it  £10,000  at  one  time  during  the  cur- 
rency of  the  letter  of  credit,  without  considering  whether  it 
would  be  prudent  or  advisable  to  borrow  £10,000  at  one 
time  on  the  11th  of  February,  1871,  more  than  two  years 
after  the  date  of  the  meeting  of  October,  1868,  and  when 
the  company  might  possibly  consist  of  an  entirely  different 
body  of  shareholders.  * 

But  however  this  may  be  their  Lordships  are  of  opinion 
that  there  was  no  evidence  to  show  that  any  sufficient  notice 
of  the  substance  or  effect  of  the  reports  which  were  intended 
to  be  presented  at  the  half-yearly  meetings  above  referred 
to,  was  given  to  the  shareholders  of  the  company  in  pur- 
suance oi  the  25th  clause  of  the  articles  of  association  so  as 
to  lead  the  absent  shareholders  to  know  or  even  to  imagine 
that  the  directors  intended  to  report  that  they  had  exceeded 
their  authority,  or  that,  by  the  adoption  oi  the  report  of 
the  directors,  to  be  laid  before  the  meeting,  an  act  of  the 
directors  in  excess  of  their  authority  could  be  rendered 
binding  upon  the  whole  body  of  shareholders. 

.19  Eng.  Rep.  22 
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379]  *Their  Lordships  being  of  opinion  that  the  act  of 
borrowing  in  excess  of  authority  was  never  ratified,  it  is 
not  necessary  to  consider  whether,  if  it  had  been  duly 
ratified,  the  property  of  the  company  would  have  become 
charged  as  a  security  for  the  repayment  of  the  amount. 

The  case  of  Royal  British  Bank  v.  Turquand  ('),  and  the 
same  case  in  error  (*),  were  cited  in  the  course  of  argument 
to  show  that  the  excess  of  authority  was  a  matter  only 
between  the  shareholders  and  the  directors,  and  that  it  does 
hot  affect  the  rights  of  the  bank.  In  that  case  it  wad  said 
by  Chief  Justice  Jervis :  "  W§  may  now  take  it  for  granted 
that  the  dealings  with  these  companies  are  not  like  dealings 
with  other  partnerships,  and  that  parties  dealing  with  them 
are  bound  to  read  the  statute  and  the  deed  of  settlement ; 
but  they  are  not  bound  to  do  more.  The  partv  here  (that 
is  in  Turquand' s  Case)  on  reading  the  deed  of  settlement 
would  find  not  a  prohibition  from  borrowing,  but  a  permis- 
sion to  do  so  on  certain  conditions."  In  the  present  case, 
if  the  bank  had  referred  to  clause  50  of  the  articles  of  asso- 
ciation they  would  have  found  that  the  directors  were  ex- 
pressly prohibited  from  borrowing  beyond  a  certain  amount. 

The  case  of  Royal  British  Bank  v.  Turquandi^)  was 
decided  with  reference  to  a  company  registered  under  7  & 
8  Vict.  c.  110,  and  Chief  Justice  Jervis  remarked  that  the 
lender  finding  that  the  authority  might  have  been  made 
complete  by  a  resolution  would  have  had  a  right  to  infer 
the  fact  of  a  resolution  authorizing  that  which  on  the  face 
of  the  document  appeared  to  be  legitimately  done.  In  the 
present  case,  however,  the  bank  would  have  found  that,  by 
the  articles  of  association,  the  directors  were  expressly 
restricted  from  borrowing  beyond  a  certain  amount,  and 
they  must  have  known  that  if  the  general  powers  vested  in 
the  directors  by  Art.  50  had  been  extended  or  enlarged  by 
a  resolution  of  a  general  meeting  of  the  shareholders  under 
the  provisions  of  sect.  31,  a  copy  of  that  resolution  ought, 
in  regular  course,  to  have  been  forwarded  to  the  Registrar 
of  Joint  Stock  Companies,  in  pursuance  of  sect.  53  of  the 
Companies  Act,  and  would  have  been  found  amongst  his 
records. 

Their  Lordships  are  of  opinion  that  the  learned  Recorder 
380]  was  *correct  in  holding  that  this  case  is  different 
from  that  of  Royal  British  Bank  v.  Turquand  {'). 

It  is  unnecessary  to  consider  what  would  have  been  the 
rights  of  the  bank  if  the  amount  which  they  advanced  had 

(1)  5  £L  <&  Bl,  248.  O  6  EL  <&  BL,  827. 
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not  been  more  than  one  half  of  the  actual  paid-up  capital, 
but  had  been  advanced  at  a  time  when  an  unpaid  debt  on 
account  of  moneys  previously  borrowed  from  other  persons, 
together  with  the  money  lent  by  tha  bankj  would  have 
exceeded  the  amount  which  the  directors  were  authorized 
to  boiTow.  In  the  present  case,  the  £10,000  and  £5,000  were 
both  lent  by  the  bank  itself. 

It  was  argued  that  the  advances  made  by  the  bank  under 
the  letter  of  credit  did  not  amount  to  a  lending  by  the  bank 
or  a  borrowing  by  the  directors.  There  is  nothing  in  that 
objection.  If,  however,  it  wa^  not  a  borrowing,  the  direct- 
ors had  no  power  to  pledge  the  property  sought  to  be 
affected  by  the  equitable  mortgage  as  a  security  for  the  re- 
payment of  it.  It  was  only  for  securing  moneys  borrowed 
that  the  directors  were  authorized  to  mortgage  or  charge  the 
property  of  the  company. 

For  the  above  reasons  their  Lordships  are  of  opinion  that 
the  plaintiffs  are  not  entitled  as  against  the  defendant  to  a 
charge  on  the  property  beyond  the  amount  of  one  half  of 
£17,100,  the  paid-up  capital  of  the  company. 

The  amount  therefore  allowed  to  the  plaintiffs  bv  the 
decree  of  the  lower  court  must  be  reduced,  and  their  tjord- 
ships  will  humbly  advise  Her  Majesty  that  the  decree  be 
reversed,  and  that  it  be  declared  that  the  plaintiffs  h^d  a 
valid  equitable  mortgage  on  the  property  mentioned  in  the 
plaint  for  the  principal  sura  of  £8,550  only. 

It  was  objected  at  the  hearing  on  the  part  of  the  appellant, 
that  the  decree  ought  to  have  been  for  a  foreclosure,  and 
not  for  a  sale,  but  at  the  close  of  the  case  their  Lordships 
were  informed  that  the  property  had  been  sold  under  the 
decree,  and  that  the  money  had  been  deposited  in  court ; 
and  that  the  appellant  does  not  object  to  the  sale. 

Their  Lordships  will  therefore  further  advise  Her  Majesty 
that  it  be  ordered  that  the  costs  of  the  suit  in  the  lower 
court,  both  of  the  plaintiffs  and  of  the  defendant  respect- 
ively, as  taxed  by  the  *lower  court,  be  paid  to  the  [381 
said  parties  respectively  out  of  the  proceeds  of  the  sale  of 
the  property  which  are  now  in  court,  and  that  out  of  the 
balance  of  such  proceeds  there  be  paid  to  the  plaintiffs  a 
sum  of  rupees  equivalent,  at  the  rate  of  exchange  current 
between  Rangoon  and  England  at  the  time  of  the  filing  of 
the  suit,  to  the  principal  sum  of  £8,560,  with  interest  thereon, 
at  the  rate  of  8  per  cent.,  from  the  5th  of  October,  1872,  to 
the  date  of  the  sale  of  the  property,  together  with  a  pro- 
portionate part  of  the  accumulations,  if  any,  of  the  proceeds 
of  the  sale,  and  that  the  residue  of  the  said  proceeds  and  of 
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the  accamulatioas  thereon,  if  any,  be  paid  to  the  defendant 
appellant. 
The  respondent  mnst  pay  the  costs  of  this  appeal. 

Solicitors  for  the  appellant:  Lawford  &  WaterJiouse. 
Solicitors  for  the  respondent:  Murray^  HrUchins  &  Co. 


1 

[2  Appeal  Cases,  381.} 

J.C.  (>),  Feb.  9;  March  10, 1877. 

[PRIVY  COUNCIL.] 

The  Royal  Mail  Steam  Packet  Company,  Defendant; 
and  Robert  Butler  Braham,  Plaintiff. 

ON  APPEAL  FBOM  THE  SUPREME  COUBT  OF  JAMAICA. 

Jamaica  Act,  No,  41,  of  1872,  t.  19 — Service  of  Summont  on  a  Company  domieiled 

abroad — "Penon  retuUng  out  of  Jamaica." 

In  an  action  against  the  appellant  company  (incorporated  by  letters  patent  of  the 
Queen,  and  domiciled  in  England)  a  writ  uf  summons  was  serred,  in  pursuance  of  a 
judge's  order  to  that  effect  previously  obtained,  on  its  duly  appointed  superintendent 
carrying  on  its  business  in  Jamaica  : 

Hdd,  that  this  was  good  service  on  the  company  under  sect  19  of  "the  Supreme 
Court  Procedure  Law,  No.  41,  of  1872."  The  section  applies  to  corporationa  as  well 
as  to  natural  persons. 

IngaU  y.  lioyd  Atutriaeo  (*)  commented  upon, 

(^)  PretefU:   Sn  Barnbs  Pxaoock,  Sik  Montaoux  E.  Smith,  and  Sni  Robbbt  P. 

COLUEB. 

O  4  C.  B.  (N.S.),  704;  27  L.  J.  (C.P.).  823. 

-  — 

See  OibbB  v.  Queens  Itie.  Co,,  68  N.  Y.,  114,  and  cases  cited. 


[2  Appeal  Cases,  889.] 

J.C.  0).  Feb.  13,  14,  1877. 

[PRIVY  COUNCIL.] 

389]  *  Joseph  Wilson,  Owner  of  the  Ship  "Under- 
writer," Appellant ;  and  The  Canada  Shipping  Com- 
pany, Owner  of  the  Ship  "Lake  St.  Clair,"  Respondent. 

ON   APPEAL   FROM   THE   ADMIRALTT   COURT    OF   QUEREO. 
CoUigion — Ship  in  Staye — Rule  of  Navigation, 

When  a  port>taclced  vessel  has  thrown  herself  into  stays  and  becomes  helpless,  she 
ought  nevertheless  to  execute  any  practicable  manceuvre  in  order  to  get  oat  of  the 
way  of  a  starboard  tacked  vessel 

A  starboard-tacked  vessel,  when  apprised  of  the  helpless  condition  of  a  vessel 
which  by  the  ordinary  rule  of  navigation  ought  to  get  out  of  her  way,  is  bound  to 
execute  any  practicable  manoeuvre  which  would  tend  to  avoid  a  collision. 

Both  vessels  were  held  to  blame  for  the  coUiaion. 

(1)  Pr»ent:  Sia  Jamks  W.  Colvils,  Sm  Bobeat  J.  Pbilldiou  Si&  Montagus  E. 
Smith,  and  SiE  Robert  |^.  Collzbb. 
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This  was  an  appeal  from  the  decree  of  the  Vice- Admiralty 
Court  of  Quebec,  iu  a  cause  of  damage  brought  by  the  ap- 
pellant as  owner  of  the  ship  Underwriter,  against  the  Lake 
St.  Clair,  owned  by  the  respondent  company,  for  the  re- 
covery of  damage  caused  by  loss  arising  from  a  collision 
which  happened  between  the  two  ships. 

.  *The  action  was  commenced  on  the  10th  of  August,  [390 
1875,  and  the  libel  in  effect  alleged  that  the  Underwriter, 
while  close  hauled  on  the  starboard  tack,  came  into  colli- 
sion with  the  Lake  St.  Clair,  which  was  close  hauled  on  the 
port  tack,  and  that  the  Lake  St.  Clair,  though  hailed,  did 
not  give  way,  and  that  the  collision  was  entirely  due  to  the 
negligence  of  the  Lake  St.  Clair. 

The  respondents,  by  their  responsive  allegation  filed  the 
14th  of  August,  1876,  in  effect  alleged  that  the  Lake  St. 
Clair  was  at  the  time  of  the  collision  in  stays  and  unman- 
ageable, and  that  the  Underwriter,  though  aware  of  this, 
recklessly  ran  into  her. 

A  cross  action  was  brought  by  the  respondents,  as  owners 
of  the  Lake'  St.  Clair,  on  the  16th  of  August,  1875,  and  on 
the  10th  of  September  an  order  was  made  by  consent  con- 
solidating the  two  actions. 

Evidence  having  been  taken,  the  effect  of  which  is  suffi- 
ciently stated  in  the  judgment  of  their  Lordships,  questions 
were  submitted  to  the  nautical  assessors,  and  answered  by 
them  as  follows : — 

1.  Was  the  Lake  St.  Clair  in  stays  helpless  and  unman- 
ageable at  and  before  the  time  of  collision,  and  how  long  ? — 
A.  She  was,  and  according  to  the  evidence,  from  ten  to 
fifteen  minutes  before  the  collision. 

2.  Was  the  Underwriter  notified  in  sufficient  time  of  the 
Lake  St.  Clair  being  in  stays  helpless  and  unmanageable, 
and,  if  so,  could  she  have  taken  any  and  what  steps  whereby 
the  collision  complained  of  in  this  case  could  and  would 
have  been  prevented  ? — A.  Yes ;  and  there  were  two  things 
that  she  could  have  done,  she  could  have  put  her  helm 
a-starboard  or  hove  everything  aback ;  either  of  these  courses 
would  have  prevented  a  collision. 

3.  Was  either  and  which  of  the  above-named  vessels  to 
blame  for  this  collision  i — A.  We  entertain  no  doubt  of  its 
being  owing  solely  to  the  negligence  and  unseamanlike  con- 
duct of  the  officers  in  charge  of  the  Underwriter  immediately 
previous  to  the  collision  that  it  occurred,  and  that  the  per- 
sons in  charge  of  the  Lake  St.  Clair  were  in  no  way  to  blame 
for  it. 

On  the  12th  of  November,  1875,  the  court  gave  judgment, 
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approving  the  answers  of  the  nautical  assessors,  and  dis- 
missing the  action  of  the  appellant  with  costs,  and  decree- 
ing damages  and  costs  to  the  respondent  company  in  the 
cross  action. 

391]  *Mr.  Milward,  Q.C.,  and  Mr.  E.  O.  Clarkson,  for 
the  appellant. 

Mr.  Butty  Q.C.,  and  Mx.  BompaSy  Q.C.,  for  the  respon- 
dents. 

Reference  was  made  during  the  argument  to  the  Canadian 
Act,  31  Vict.  c.  58,  s.  2,  and  the  rules  thereunder  for  tlie 
prevention  of  collisions  numbered  12,  17, 18, 19,  and  20 ;  and 
to  The  Agra  and  JSlizdbeth  Jenkins  {') ;  The  Franconia  (") ; 
R,  V.  Keyn  ('). 

The  judgment  of  their  Lordships  was  delivered  by 

Sib  Robert  J.  Phillimore  :  This  is  an  appeal  from  the 
Vice- Admiralty  Court  of  Quebec  in  a  case  of  collision  which 
took  place  between  twelve  and  one  o'clock  in  the  morning 
of  the  26th  of  July  in  the  year  1875.  The  place  of  the  col- 
lision seems  to  have  been  off  Cape  Rosier,  in  the  Gulf  of 
St.  Lawrence.  The  ships  that  collided  were  two  large  ves- 
sels, the  Lake  St.  Clair,  an  iron  ship  of  1,061  tons,  with  a 
general  cargo  and  a  crew  of  thirty-one  hands,  bound  for 
Montreal,  and  the  Underwriter,  a  full-rigged  ship  of  1,481 
tons,  in  ballast,  with  a  crew  of  twenty-three  hands,  bound  for 
Quebec.  The  nature  of  the  damage  inflicted  was  this, — the 
Lake  St.  Clair  was  struck  at  about  right  angles,  sixty  feet 
from  the  stern  on  the  starboard  side  abaft  the  main-rigging, 
the  bow  of  the  Underwriter  passing  between  her  main  top- 
mast backstays  and  mainmast  stays.  Both  these  vessels 
were  on  tacks  beating  up  the  river  St.  Lawrence,  and  the 
learned  judge  of  the  court  below,  after  consulting  his  nauti- 
cal assessor,  in  a  judgment  which  bears  the  marks  of  great 
pains  and  care,  came  to  the  conclusion  that  the  Underwriter 
was  alone  to  blame  for  this  collision.  With  that  judgment 
their  Lordships  are  unable  wholly  to  concur. 

In  the  judgment  which  their  Lordships  are  about  to  de- 
liver, they  are  disposed  to  assume  generally  the  facts  stated 
on  behalf  of  the  Lake  St.  Clair  as  the  foundation  for  that 
judgment ;  that  is  to  say,  they  are  of  opinion  that  she  had 
not  any  way  upon  her  at  the  time  of  the  collision,  though 
they  are  also  of  opinion  that  the  Underwriter  could  not  see 
the  state  of  her  canvas,  or  so  discover  that  she  was  in  that 
392]  condition.  It  is  unnecessary  to  go  into  an  *earlier 
part  of  the  history  of  this  case,  upon  which,  though  much 

O  Law  Rep.,  1  P.  C,  601 ;    16  L.  T.         («)  85  L.  T.  (N.S.).  721. 
(N.S.),  765.  («)  2  Q.  B.  D.,  90 ;   2  Ex.  D.,  68. 
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discussed  in  the  court  below,  the  determination  of  this  ap- 
peal, it  is  now  admitted,  does  not  depend.  The  vessels  had 
tacked  shortly  before  the  occurrence  which  led  to  the  col- 
lision. At  that  time  the  Lake  St.  Clair  had  come  round 
upon  the  port  tack,  and  the  other  vessel,  the  Underwriter, 
was  npon  the  starboard  tack,  seeing  the  green  light  of  the 
St.  Clair.  Now  there  is  no  doubt  that,  according  to  the 
general  rule  of  navigation,  it  is  the  duty  of  the  port- tacked 
ship  to  get  out  of  the  way  of  the  starboard-tacked  ship  ;  but 
her  defence  in  this  case  was  that  she  had  thrown  herself  into 
stays,  and  that  she  was  helpless  and  unmanageable  at  the 
time  of  the  collision  ;  and,  therefore,  that  the  other  vessel, 
though  according  to  the  general  law  it  was  her  dutv  to  keep 
her  course,  seeing,  as  she  ought  to  have  seen,  and  knowing, 
as  she  ought  to  have  known,  the  helpless  state  of  the  Lake 
St.  Clair,  ought  to  have  executed  some  manoeuvre  herself, — 
the  nature  of  which  will  presently  be  adverted  to, — which 
would  have  prevented  the  collision. 

In  this  case  some  nautical  questions  of  considerable  diffi- 
culty and  nicety  are  raised,  and  their  Lordships  have 
thought  it  proper  to  consult  very  carefully  with  their  nauti- 
cal assessors  and  to  put  to  them  certain  questions,  the  re- 
sults of  which  I  am  about' to  state,  so  far  as  they  have  been 
adopted  by  their  Lordships. 

The  first  question  which  requires  to  be  decided  appears 
to  be  the  following :  Was  the  Lake  St.  Clair,  in  the  cir- 
cumstances of  the  case,  and  having  regard  to  her  position 
relatively  to  the  Underwriter,  justified  in  tacking  at  all  in 
the  face  of  that  vessel?  After  consultation  with  the  nauti- 
cal assessors,  this  question  must  be  answered,  their  Lord- 
ships think,  in  the  affirmative.  They  think  there  was  then 
no  reason  to  apprehend  that  anything  would  prevent  her 
safely  executing  that  manoeuvre  at  that  time. 

The  next  question  is,  whether  if  the  Lake  St.  Clair  had 
come  round  so  as  to  be  fairly  on  the  port  tack,  and  had  seen 
the  red  light  of  the  Underwriter,  which  is  admitted  to  have 
been  the  proper  light,  and  which,  according  to  her  own 
statement,  was  seen  by  her  at  the  distance  of  half  to  three 
quarters  of  a  mile,  she  was  right  in  the  manoeuvre  which 
'she  adopted,  or  whether  she  might  not  have  taken  steps 
which  would  have  enabled  her  to  get  out  of  the  way  of  the 
starboard-tacked  vessel.  Their  Lordships,  after  consulta- 
tion with  their  nautical  assessors,  are  of  opinion  *that  [393 
the  Lake  St.  Clair  ought  to  have  braced  her  head-yards 
abox,  and  not  to  have  hauled  her  fore-yard,  as  it  is  admit- 
ted she  did,  and  thus  she  would  have  been  enabled  to  give 
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herself  stern-way ;  and,  moreover,  would  have  allowed  the 
Underwriter  to  go  safely  ahead. 

For  these  reasons  their  Lordships  think  that  the  Lake  St. 
Clair  is  to  blame. 

In  these  circumstances  their  Lordships  have  had  to  con- 
sider whether  the  Underwriter  was  not  fairly  apprized  of 
the  condition  in  which  the  Lake  St.  Clair  was,  and  whether, 
on  being  so  fairly  apprized,  there  were  not  manoeuvres 
which  she  could  have  executed  which  would  have,  on  her 
part,  prevented  the  collision  ;  it  being  perfectly  clear  that 
though  the  port-tacked  vessel  is  to  get  out  of  the  way  of  the 
starboard-tacked  vessel,  and  the  starboard-tacked  vessel  is 
to  keep  her  course,  that  rule  of  navigation  does  not  mean, 
and  never  has  been  construed  to  mean,  that  the  starboard- 
tacked  vessel  is  to  obstinately  continue  on  her  course  when 
she  sees  that,  in  the  particular  circumstances,  by  a  variation 
from  It  she  can  avoid  a  collision.  It  has  been  already  men- 
tioned that  their  Lordships  are  of  opinion  that  the  I^ke  St. 
Clair  did  not  apprize  the  Underwriter  of  her  incapacity  to 
take  the  proper  manoeuvres  incident  to  a  port- tacked  ship 
by  the  state  of  her  canvas ;  for  the  fair  result  of  the  evi- 
dence appears  to  be,  that  the  state  of  her  canvas  was  not 
visible  on  board  the  Underwriter.  But  it  seems  to  be  a  fact 
in  the  case,  which  is  well  established,  that  those  on  board 
the  Lake  St.  Clair  did  hail  to  those  on  board  the  Under- 
writer at  a  sufficient  distance  to  apprize  them  of  the  condi- 
tion which  they  were  in  ;  this  hailing  took  place  when  the 
vessels  were,  in  their  Lordships'  judgment,  so  far  apart  as 
to  allow  a  sufficient  interval  of  time  to  warn  the  Under- 
writer, if  she  had  attended  to  the  hailing  which  reached  her. 
It  has  been  suggested  that  the  Underwriter  ought  to  have 
starboarded  her  helm,  and  could  so  have  avoided  the  col- 
lision. Their  Lordships,  after  consultation  with  their  nau- 
tical assessors,  are  of  opinion  that  that  would  not  have  been 
a  proper  manoeuvre,  but  that  the  Underwriter  ought  to  have 
executed  another  manoeuvre,  namely,  to  have  put  her  helm 
down  at  an  earlier  period  than  she  did,  that  is,  at  the 
moment  when  the  hailing  first  reached  her,  which  it  is 
clear  she  did  not  do,  and  which  if  she  had  done  would 
394]  have  avoided  the  collision, — she  *would  have  brought 
her  head  to  the  wind,  and  there  would  have  been  no  col- 
lision. 

Their  Lordships  are  therefore  compelled  to  find  that  the 
Underwriter  was  also  to 'blame  for  this  collision;  and  the 
decree  which  they  will  humbly  advise  Her  Majesty  to  make 
will  be  as  follows :    To  reverse  both  the  decrees  of  the  court 
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below,  there  being  cross  suits  in  this  case,  and  to  declare  in 
both  saits  that  both  ships  are  to  blame ;  that  the  damages 
be  assessed  according  to  the  Admiralty  rule  ;  and  that  each 
party  must  bear  their  own  costs  in  the  court  below  and  of 
this  appeal. 

Solicitor  for  the  appellant :  T.  Cooper. 
Solicitors  for  the  respondents :   Bischoff^  Bompas  &  Bis- 
choff. 


[2  Appeal  Cases,  894.] 
J.C.  P),  Jan.  18,  19,  20;  Feb.  U,  1877. 

[privy  council.] 

The  Direct  United  States  Cable  Company,  Limited, 
Defendants;  and  The  Anolo-American  Telegraph 
Company,  Limited,  and  The  New  York,  Newfound- 
land AND  London  Telegraph  Company,  consolidated 
with  and  merged  into  the  said  Anglo-American  Tele- 
graph Company,  Limited,  Plaintiffs. 

ON  APPEAL  FBOH  TfiE  SUPREME  COURT  OF  NEWFOUNDLAND. 

Ijegidaiurt  of  Niew/owuHand — 85  db  86  Vict  e.  46 — Territorial  Dominion — Baya^ 
JnjuneUon — JEkdusive  Um  of  Territorkf  for  Telegraphic  Communication — Newfound" 
Umd  Ad,  17  Vid.  c.  2. 

Injunction  (Bunted  by  the  Supreme  Court  of  Newfoundland  to  prevent  appellauts 
from  infringing  certain  exclusive  rights  granted  to  the  respondent  company  under 
17  Vict  c.  2. 

It  appeared  that  the  appellants  had  brought  and  laid  a  telegraph  cable  to  a 
buoy  more  than  thirty  miles  within  Conception  Bay,  which  lies  on  the  *east  [dOS 
of  Newfoundland,  between  two  promontories  distant  rather  more  than  twenty  miles, 
the  average  width  of  the  bay  being  fifteen  miles,  the  distance  of  the  head  of  the  bay 
from  the  two  promontories  being  respectively  forty  and  fifty  miles.  The  said  buoy 
and  cable  were  more  than  three  miles  from  the  shore  of  the  bay. 

Held^  (I),  that  according  to  the  true  construction  of  17  Vict  c.  2,  the  intention  of 
the  Legislature  of  Newfoundland  was  to  prohibit  for  the  benefit  of  the  respondent 
company  the  use  of  any  part  of  the  territory  of  Newfoundland  by  any  other  person 
for  telegraphic  communication,  whether  within  the  island  or  as  a  mere  means  of 
transit  between  places  outside  the  territory. 

(2.)  That  by  59  Geo.  8,  c.  38,  the  Imperial  Legislature  asserted  exclusive  dominion 
(never  since  questioned)  over  the  said  bay,  and  by  35  &  36  Vict.  c.  45,  conferred 
upon  the  Legislature  of  Newfoundland,  the  right  to  legislate  with  regard  to  it 

Quart,  as  to  the  territorial  dominion  over  a  bay  of  configuration  and  dimensions 
such  as  that  of  Conceptloa  Bay,  either  under  the  English  common  law  or  under  the 
general  law  of  nations. 

(This  case  occupies  some  thirty  pages  of  the  original  re- 
port.    The  greater  portion  thereof  is  omitted.) 

Connsel  for  the  parties  as  to  the  jurisdiction  of  a  nation 
over  arms  of  tlie  sea,  bays,  etc.,  cited  Fitzherbert's  Abr., 

0)  Pre^^nl:  Loan  Blackbuhn,  Sik  Jaxks  W.  Colvile,  Si&  Barnes  Pxaoock,  Sir 
MoMTAecB  £.  Smith,  and  Sui  Robert  P.  Collier. 

19  Eng.  Rep.  23 
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1565;  Staundford's  PL  Cr.,  bk.  1,  p.  51 ;  Hale's  De  Jure 
Maris,  ch.  4;  Cunningham^ s  Case^  feell's  Cr.  Cas.,  72;  The 
Franconia,  2  Exch.  Div.,  63,  159,  187;  Coke  Litt.,  1st 
Inst.,  260  a ;  5  Coke  Rep.,  107  a ;  2  Bl.  Com.,  64 ;  2  Hale's 
PI.  Cr:,-  54;  12  Coke,  79;  4  Coke  Inst.,  ch.  22,  p.  140; 
Grotins  de  Jure  Belli  et  Pacis,  bk.  1,  ch.  23,  §  291 ;  Orto- 
lan's Internationale,  etc.,  2d  ed.,  bk.  2,  ch.  8,  p.  157;  2 
Phillimore's  Int.  Law  (2d  ed.),  238;  1  Kent's  Com.,  29; 
Wheat.  Int.  Law  (8th  Am.  ed.),  255;  Rex  v.  Forty-nine 
Casks  Brandy^  3  Hagg.  Adm.,  290. 

That  portion  of  the  opinion  of  the  court  bearing  upon  the 
question  is  as  follows : — 

415]  *LoRD  Blackburn:  Before  proceeding  to  discuss 
the  second  question,  it  is  desirable  to  state  the  facts  which 
raise  it. 

Conception  Bay  lies  on  the  eastern  side  of  Newfoundland, 
between  two  promontories,  the  southern  ending  at  Cape  St. 
Francis,  and  the  northern  promontory  at  Split  Point.  No 
evidence  has  been  given,  nor  was  any  required,  as  to  the 
configuration  and  dimensions  of  the  bay,  as  that  was  a  mat- 
ter of  which  the  court  could  take  judicial  notice. 
416]  *0n  inspection  of  the  Admiralty  chart,  the  following 
statement,  though  not  precisely  accurate,  seems  to  their  Lord- 
ships sufficiently  so  to  enable  them  to  decide  the  question : — 

The  bay  is  a  well-marked  bay,  the  distance  from  the  head 
of  the  bay  to  Cape  St.  Francis  being  about  forty  miles,  and 
the  distance  from  the  head  of  the  bay  to  Split  Point  being 
about  fifty  miles.  The  average  width  of  the  bay  is  about 
fifteen  miles,  but  the  distance  from  Cape  St.  Francis  to  Split 
Point  is  rather  more  than  twenty  miles. 

The  appellants  have  brought  and  laid  a  telegraph  cable  to 
a  buoy  more  than  thirty  miles  within  this  bay.  The  buoy  is 
more  than  three  miles  from  the  shore  of  the  bay,  and  in  lay- 
ing the  cable,  care  has  been  taken  not  at  any  point  to  come 
within  three  miles  of  the  shore,  so  as  to  avoid  raising  any 
question  as  to  the  territorial  dominion  over  the  ocean  within 
three  miles  of  the  shore.  Their  Lordships  therefore  are  not 
called  upon  to  express  any  opinion  on  the  questions  which 
were  recently  so  miich  discussed  in  the  case  of  Reg.  v.  Keyn 
(the  Franconia  case). 

The  question  raised  in  this  case,  and  to  which  their  Lord- 
ships confine  their  judgment,  is  as  to  the  territorial  dominion 
over  a  bay  of  configuration  and  dimensions  such  as  those  of 
Conception  Bay  above  described. 

The  few  English  common  law  authorities  on  this  point 
relq^te  to  the  question  as  to  where  the  boundary  of  counties 
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ends,  and  the  exclusive  jarisdiction  at  ^common  law  of  the 
Court  of  Admiralty  begins,  which  is  not  precisely  the  same 
question  as  that  under  consideration  ;  but  this  much  is  ob- 
vious, that  when  it  is  decided  that  any  bay  or  estuary  of 
any  particular  dimensions  is  or  may  be  a  part  of  an  English 
county,  and  so  completely  within  the  realm  of  England,  it 
is  decided  that  a  similar  bay  or  estuary  is  or  may  be  part  of 
the  territorial  dominions  of  the  country  possessing  t]^e  ad- 
jacent shore. 

The  earliest  authority  on  the  subject  is  to  be  found  in  the 
grand  abridgment  of  Fitzherbert  '*Corone,"  399,  whence  it 
appears  that  in  the  8  Edw.  2,  in  a  case  in  Chancery  (the  na- 
ture and  subject-matter  of  which  does  not  appear),  Staun- 
ton, J.,  expressed  an  opinion  on  the  subject.  There  are 
one  or  two  words  in  the  common  printed  edition  of  Fitzher- 
bert which  it  is  not  easy  to  Mecipher  or  translate,  [417 
but  subject  to  that  remark  this  is  a  translation  of  the  passage : 
^^ Nota  per  Staunton,  J.,  that  that  is  not  [sance  which  Lord 
Coke  translates  ^  part']  of  the  sea  where  a  man  can  see  what 
is  done  from  one  part  of  the  water  and  the  other,  so  as  to 
see  from  one  land  to  the  other ;  that  the  coroner  shall  come 
in  such  case  and  perform  his  office,  as  well  as  coming  and 
going  in  an  arm  of  the  sea,  there  where  a  man  can  see  from 
one  part  to  the  other  of  the  [a  word  not  deciphered],  that  in 
such  a  place  the  country  can  have  conusance,  &c." 

That  is  by  no  means  definite,  but  it  is  clear  Staunton 
thought  some  portions  of  the  sea  might  be  in  a  county,  and 
within  the  jurisdiction  of  the  jury  of  that  county,  and  at 
that  early  time,  before  cannon  were  in  use,  he  can  have  had 
in  his  mind  no  reference  to  cannon  shot. 

Lord  Coke  recognizes  this  authority,  4th  Institute,  140, 
and  so  does  Lord  Hale.  The  latter,  in  his  treatise,  De  Jure 
Maris,  p.  1,  c.  4,  uses  this  language:  '^That  arm  or  branch 
of  the  sea  which  lies  within  the  fauces  terrce^  where  a  man 
may  reasonably  discerne  between  shore,  is,  or  at  least  may 
be,  within  the  body  of  a  county,  and  therefore  within  the  juris- 
diction of  the  sheriff  or  coroner.     Edward  II,  Corone,  399." 

Neither  of  these  great  authorities  had  occasion  to  apply 
this  doctrine  to  any  particular  place,  nor  to  define  what  was 
meant  by  seeing  or  discerning.  If  it  means  to  see  wliat 
men  are  doing,  so,  for  instance,  that  eye-witnesses  on  shore 
could  say  who  was  to  blame  in  a  fi-ay  on  the  waters  result- 
ing in  death,  the  distance  would  be  very  limited  ;  if  to  dis- 
cern what  great  ships  were  about,  so  as  to  be  able  to  see 
their  manoeuvres,  it  would  be  very  much  more  e^^tenaive; 
in  either  sense  it  is  indefinite.     But  in  Reg.  v.  Cunning' 
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Tiaffi  (*)  it  did  become  necessarv  to  determine  whether  a 
particular  spot  in  the  Bristol  Channel,  on  which  three  for- 
eigners on  board  a  foreign  ship  had  committed  a  crime,  was 
within  the  counter  of  Glamorgan,  the  indictment  having, 
whether  necessarily  or  not,  charged  the  offence  as  having 
been  committed  in  that  county. 

The  Bristol  Channel,  it  is  to  be  remembered,  is  an  arm  of 
the  sea  dividing  England  from  Wales.  Into  the  upper  end 
418]  of  this  arm  *of  the  sea  the  river  Severn  flows.  Then 
the  arm  of  the  sea  lies  between  Somersetshire  and  Glamor- 
ganshire, and  afterwards  betweeti  Devonshire  and  the  coun- 
ties of  Glamorgan,  Carmarthen,  and  Pembroke.  It  widens 
as  it  descends,  and  between  Port  Eynon  Head,  the  lowest 
point  of  Glamorganshire,  and  the  opposite  shore  of  Devon 
it  is  wider  than  Conception  Bay;  between  Hartland  Point, 
in  Devonshire,  and  Pembrokeshire  it  is  much  wider.  The 
case  reserved  was  carefully  prepared.  It  describes  the  spot 
where  the  crime  was  committed  as  being  in  the  Bristol 
Channel,  between  the  Glamorganshire  and  Somersetshire 
coasts,  and  about  ten  miles  or  more  from  that  of  Somerset. 
It  negatived  the  spot  being  in  the  river  Severn,  the  mouth 
of  which,  it  is  stated,  was  proved  to  be  at  King's  Road, 
higher  up  the  channel,  and  was  to  be  taken  as  the  finding 
of  the  jury.  It  also  showed  that  the  spot  in  question  was 
outside  Penarth  Head,  and  could  not  therefore  be  treated 
as  within  the  smaller  bay  formed  by  Penarth  Head  and 
Lavernock  Point.  And  it  set  out  what  evidence  was  given 
to  prove  that  the  spot  had  been  treated  as  part  of  the  county 
of  Glamorgan,  ana  the  question  was  stated  to  be  whether 
the  prisoners  were  properly  convicted  of  an  offence  within 
the  county  of  Glamorgan.  The  case  was  much  considered, 
being  twice  argued,  and  Chief  Justice  Cockburn  delivered 
judgment,  saying:  ''The  only  cjuestii^n  with  which  it  be- 
comes necessary  for  us  to  deal  is  whether  the  part  of  the 
sea  on  which  the  vessel  was  at  the  time  when  the  oflfence  was 
committed,  forms  part  of  the  body  of  the  county  of  Glamor- 
gan, and  we  are  of  opinion  that  it  does.  The  sea  in  ques- 
tion is  part  of  the  Bristol  Channel,  both  shores  of  which  form 
part  of  England  and  Wales,  of  the  county  of  Somerset  on  the 
one  side  and  the  county  of  Glamorgan  on  the  other.  We  are 
of  opinion  that  looking  at  the  local  situation  of  this  sea  it 
must  be  taken  to  belong  to  the  counties  respectively,  by  the 
shores  of  which  it  is  bounded ;  and  the  fact  of  the  Holms 
between  which  and  the  shore  of  the  county  of  Glamorgan 
the  place  in  question  is  situated,  having  ^.Iways  been  treated 

(0  Bell's  Cr.  C,  86, 
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as  part  of  the  parish  of  Cardiff,  and  as  part  of  the  county  of 
Glamorgan,  is  a  strong  illustration  of  the  principle  on  which 
•we  proceed,  namely,  that  the  whole  of,  this  inland  sea  be- 
tween the  counties  of  Somerset  and  Glamorgan,  is  to  be 
considered  as  within  the  counties  by  the  shores  of  which  its 
several  parts  are  respectively  ^bounded.  We  are  [419 
therefore  of  opinion  that  the  place  in  question  is  within  the 
body  of  the  county  of  Glamorgan."  The  case  reserved  in 
Cuuningkam's  Case,  incidentally  states  that  it  was  about 
ninety  miles  from  Fenarth  Roads  (where  the  crime  was 
committed)  to  the  mouth  of  the  channel,  which  points  to 
the  headlands  in  Pembroke  and  Hartland  Point  in  Devon- 
shire, as  being  the  fauces  of  that  arm  of  the  sea.  It  was  not, 
however,  necessary  for  the  decision  of  Cwnningharnll s  Case 
to  determine  what  was  the  entrance  of  the  Bristol  Channel, 
further  than  that  it  was  below  the  place  where  the  crime 
was  committed,,  and  though  the  language  used  in  the  judg- 
ment is  such  as  to  show  that  the  impression  of  the  court  was 
that  at  least  the  whole  of  that  part  of  the  channel  between 
the  counties  of  Somerset  and  Glamorgan  was  within  those 
counties  perhaps  that  was  not  determined.  But  this  muoh 
was  determined,  that  a  place  in  the  sea,  out  of  any  river, 
and  where  the  sea  was  more  than  ten  miles  wide,  was  within 
the  county  of  Glamorgan,  and  consequently,  in  every  sense 
of  the  words  within  the  territory  of  Great  Britain.  It  also 
shows  that  usage  and  the  manner  in  which  that  portion  of  the 
sea  had  been  treated  as  being  part  of  the  county  was  mate- 
rial, and  this  was  clearly  Lord  Hale's  opinion,  as  he  says  not 
that  a  bay  is  part  of  the  county,  but  only  that  it  may  be. 

Passing  from  the  common  law  of  England  to  the  general 
law  of  nations,  as  indicated  by  the  text  writers  on  interna- 
tional^ jurisprudence,  we  find  an  universal  agreement  that 
harbors,  estuaries  and  bays  landlocked  belong  to  the  terri- 
tory of  the  nation  which  possesses  the  shores  round  them, 
but  no  agreement  as  to  what  is  the  rule  to  determine  what  is 
*'bay"  for  this  purpose. 

It  seems  generally  agreed  that  where  the  configuration 
and  dimensions  of  the  bay  are  such  as  to  show  that  the 
nation  occupying  the  adjoining  coasts  also  occupies  the  bay 
it  is  part  of  the  territory;  and  with  this  idea  most  of  the 
writers  on  the  subject  refer  to  defensibility  from  the  shore 
as  the  test  of  occupation ;  some  suggesting  therefore  a  width 
of  one  cannon  shot  from  shore  to  shore,  or  three  miles ;  some 
a  cannon  shot  from  each  shore,  or  six  miles ;  some  an  arbi- 
trary distance  of  ten  miles.  All  of  these  are  rules  which,  if 
adopted,  would  exclude  Conception  Bay  from  the  territory 
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of  Newfoundland,,  but  also  would  have  excluded  from 
420]  *thLe  territory  of  Great  Britain  that  part"Df  the  Bris- 
tol Channel  which  in  Reg,  v.  Cunningham  (')  was  decided 
to  be  in  the  county  of  Glamorgan.  On  the'^ other  hand,  the 
diplomatists  of  the  United  States  in  1793  claimed  a  territorial 
jurisdiction  over  much  more  extensive  bays,  and  Ciiancellor 
kent,  in  his  Commentaries,  though  by  no  means  giving  the 
weight  of  his  authority  to  this  claim,  gives  some  reasons 
for  not  considering  it  altogether  unreasonable. 

It  does  not  appear  to  their  Lordships  that  jurists  and  text 
writers  are  agreed  what  are  the  rules  as  to  dimensions  and 
configuration,  which,  apart  from  other  considerations,  would 
lead  to  the  conclusion  that  a  bay  is  or  is  not  a  part  of  the 
territory  of  the  state  possessing  the  adjoining  coasts;  and  it 
has  never,  that  they  can  find,  been  made  the  ground  of  any, 

1'udicial  determination.  If  it  were  necessary  in  this  case  to 
ay  down  a  rule  the  difficulty  of  the  task  would  not  deter 
their  Lordships  from  attempting  to  fulfil  it.  But  in  their 
opinion  it  is  not  necessary  so  to  do.  It  seems  to  them  that, 
in  point  of  fact,  the  British  Government  has  for  a  long 
period  exercised  dominion  over  this  bay,  and  that  their 
claim  has  been  acquiesced  in  by  other  nations,  so  as  to  show 
that  the  bay  has  been  for  a  long  time  occupied  exclusively 
by  Great  Britain,  a  circumstance  which  in  the  tribunals  of 
any  country  would  be  very  important.  And  moreover 
(which  in  a  British  tribunal  is  conclusive)  the  British  Legis- 
lature has  by  acts  of  Parliament  declared  it  to  be  part  of  the 
British  territory,  and  part  of  the  country  made  subject  to 
the  Legislature  of  Newfoundland. 

To  establish  this  proposition  it  is  not  necessary  to  ^o  fur- 
ther back  than  to  the  59  Geo.  3,  c.  38,  passed  in  1819,  now 
nearly  sixty  years  ago. 

There  was  a  convention  made  in  1818  between  the  United 
States  and  Great  Britain  relating  to  the  fisheries  of  Labra- 
dor, Newfoundland,  and  His  Majesty's  other  possessions  in 
North  America,  by  which  it  was  agreed  that  the  fishermen 
of  the  United  States  should  have  the  right  to  fish  on  part  of 
the  coasts  (not  including  the  part  of  the  island  of  Newfound- 
land on  which  Conception  Bay  lies),  and  should  not  enter 
any  '*bays"  in  any  part  of  the  coast  except  for  the  pur- 
poses of  shelter  and  repairing  damages,  and  purchasing 
wood,  and  obtaining  water,  and  no  other  purposes  whatever. 
421]  It  *Beems  impossible  to  doubt  that  this  convention 
applied  to  all  bays,  whether  large  or  small,  on  that  coast, 
and  consequently  to  Conception  Bay.     It  is  true  that  the 

0)  Beirs  Ot.  C,  72. 
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convention  would  only  bind  the  two  nations  who  were  par- 
ties to  it,  and  consequently  that,  though  a  strong  assertion 
of  ownership  on  the  part  of  Great  Britain,  acquiesced  in  by 
60  powerful  a  state  as  the  United  States,  the  convention, 
though  weighty,  is  not  decisive.  But  the  act  already  re- 
ferred to,  59  Geo.  3,  c.  38,  though  passed  chiefly  for  the 
purpose  of  giving  effect  to  the  convention  of  1818,  goes 
further. 

It  enacts  not  merely  that  subjects  of  the  United  States 
shall  observe  the  restrictions  agreed  on  by  the  convention, 
but  that  all  persons,  not  being  natural  born  subjects  of  the 
King  of  Great  Britain  shall  observe  them  under  penalties. 
And  in  particular,  by  sect.  4,  it  enacts  that  if  *'any  person '* 
upon  being  required  by  the  governor,  or  any  officer  acting 
under  such  governor,  in  the  execution  of  any  order  or  in- 
structions from  His  Majesty  in  Council,  shall  inter  alia 
refuse  to  depart  from  such  bays,  he  shall  be  subject  to  a 
penalty  of  £200. 

No  stronger  assertion  of  exclusive  dominion  over  these 
bays  could  well  be  framed.  As  has  been  already  observed, 
Conception  Bay  is  in  every  sense  of  the  words  a  bay  within 
Newfoundland,  though  of  considerable  width  ;  and  as  there 
is  nothing  to  justify  a  construction  of  the  act  limiting  it  to 
bays  not  exceeding  any  particular  width,  this  is  an  unequiv- 
ocal assertion  of  the  British  Legislature  of  exclusive  domin- 
ion over  this  bay  as  part  of  the  British  territory.  And  as 
this  assertion  of  dominion  has  not  been  questioned  by  any 
nation  from  1819  down  to  1872,  when  a  fresli  convention  was 
made,  this  would  be  very  strong  in  tne  tribunals  of  any  na- 
tion to  show  that  this  bay  is  by  prescription  part  of  the 
exclusive  territory  of  Great  Britain.  As  already  observed, 
in  a  British  tribunal  it  is  decisive. 

By  the  treaty  of  Washington  it  was  -agreed  by  the  32d 
article  that  certain  provisions  should  extend  to  ^'  the  colony 
of  Newfoundland  so  far  as  they  are  applicable.  But  if  the 
Imperial  Parliament,  the  Legislature  of  Newfoundland,  or 
the  Congress  of  the  United  States  should  not  embrace  New- 
foundland in  their  laws  for  carrying  the  foregoing  articles 
into  effect,  then  this  article  shall  be  of  no  effect." 

The  Act  35  &  36  Vict.  c.  45,  of  the  Imperial  Legislature, 
*8uspended  all  acts  of  Parliament  which  operated  [422 
to  prevent  the  carrying  the  articles  into  effect,  and  by  sect. 
2  enacted  that  so  soon  as  the  necessary  laws  had  been  passed 
by  the  Legislature  of  Newfoundland  that  act  should  ex- 
tend to  Newfoundland. 

The  Act  69  Geo.  3,  c.  38,  is  one  of  the  acts  which  would 
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operate  to  prevent  the  carrying  of  articles  into  eflfect.  In 
the  opinion  of  their  Lordships  the  above  treaty  and  act 
are  sufficient  to  show  that,  in  the  opinion  both  of  the  ex- 
ecutive and  of  the  Legislature,  the  right  to  legislate,  over 
the  bays  of  Newfoundland,  to  which  that  act  applied,  of 
which  Conception  Bay  is  one,  had  been  conferred  on  the 
Legislature  of  Newfoundland. 

There  remain  two  minor  points  to  be  disposed  of. 

It  was  argued  that  the  terms  of  the  act  of  the  Legislature 
of  Newfoundland  might  enable  the  Attorney-Greneral  to 
obtain  such  an  injunction  as  this,  but  that  the  respondents, 
private  persons,  could  not.  To  this  it  is  a  sufficient  answer 
that,  in  the  opinion  of  their  Lordships  already  expressed, 
the  Legislature,  tliough  they  might  have  expressed  their 
meaning  more  artificially,  have  sufficiently  shown  that  their 
intention  was  to  impose  the  restrictions  in  order  to  protect 
the  rights  granted  to  the  Newfoundland  Company,  which 
the  respondents  represent. 

The  other  was  that,  so  far  as  the  use  of  the  cable  in  the 
bay  was  concerned,  it  was  not  shown  that  the  respondents 
would  sustain  any  damage,  or,  at  least,  any  damage  of 
sufficient  extent  to  justify  the  interference  of  a  court  of 
equity.  The  injunction,  however,  is  only  till  the  hearing, 
and  as  no  explanation  has  been  given  as  to  any  other  object 
for  which  the  cable  is  brought  into  the  bay,  unless  it  be  for 
the  purpose  of  competing  with  the  respondents  by  the  use 
of  this  portion  of  the  territory  of  Newfoundland,  this  is 
enough  to  justify  the  interim  injunction. 

Nothing  now  said  is  intended  to  prejnde,  either  one  way 
or  the  other,  any  defence  on  this  last  point  which  may  be 
raised  on  evidence  or  at  the  hearing. 

Their  Lordships,  therefore,  will  humbly  recommend  to 
Her  Majesty  that  the  order  of  the  Supreme  Court  of  New- 
foundland be  affirmed,  and  that  this  appeal  be  dismissed 
with  costs. 

Solicitors  for  appellants :  Jolmson^  Upton  &  Budd. 

Solicitors  for  respondents :  Bircham  &  Co. 

As  to  jurisdiction  over  and  boandary  Orr  «.  Brooklyn,  86  N.  Y.,  661 ;  Mahler 

lines  of  bajs,  etc.,  see  14  Eng.  R.,  640  «.  Trans.  Ck>.,  85  N.  Y..  852 ;  Atlantic, 

note  ;  Angell  on  Tide  Waters  (2d  ed.),  etc.,  «.  Brooklyn,  1  Abb.  Ct.  App.  Dec., 

1-16  ;  Stryker  «.  New  York.  19  Johns.,  24;  People  «.  Cent.  R.R.  of  New  Jersey, 

79 ;  Beach  «.  N.  Y.,  45  How.  Pr.,  357 ;  42  N.  Y.,  283,  reversing  48  Barb.  478. 
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♦HiRSCHFIELB  V.  ThE  LoNDON,  BRIGHTON  AND  SOUTH      [1 

Coast  Railway  Company. 

Deed — F^auduleni  Bepresentation  as  to  Effect  of  JieleoM. 

Claim,  stating  that  the  defendants  were  carriers  of  passengers  by  railway,  and  the 
plidntiff  was  received  by  them  as  a  passenger  in  /in  express  train  which  by  their 
negligence  came  into  collision  with  an  engine  and  lie  was  injured.  Defence,  that 
after  the  collision  the  plaintiff  accepted  money  from  the  defendants'  officer  in  satis- 
faction of  his  cause  of  action,  and  executed  a  release.  Reply,  that  the  defendants' 
officer  procured  the  plaintiff  to  execute  the  release  by  fraudulently  representing 
to  him  for  that  purpose  that  his  injuries  were  of  a  trivial  and  temporary  nature, 
and  that  if  they  should  afterwards  turn  out  to  be  more  serious  than  he  then  antici- 
pated, he  would  still,  though  he  had  executed  the  deed,  be  in  a  position  to  obtain 
further  compensation  from  the  defendants,  and  that  the  plaintiff  was  thereby  induced 
to  execute  the  deed,  and  that  after  he  had  executed  it  his  injuries  turned  out  to  be 
of  a  more  serious  nature  than  he  had  anticipated : 

Heid,  that  the  reply  was  good,  as  it  contained  a  separate  and  independent  state- 
ment that  the  plaintiff  was  induced  to  execute  the  deed  in  consequence  of  a  fraudu- 
lent representation  that  his  injuries  were  of  a  trivial  and  temporary  character. 

SemoU,  that  a  fraudulent  representation  as  to  the  effect  of  a  deed  may  be  relied 
npon  as  a  defence  to  an  acUon  upon  the  deed. 

19  Eng.  Rkp.  24 
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Claim.  The  defendants  are  carriers  of  passengers  upon  a 
railway  from  Victoria  Station,  London,  to  Balham. 
2]  *ln  J^anuary,  1876,  the  plaintiflf  was  received  by  the 
defendants  as  a  second-class  passenger  holding  a  season 
ticket,  to  be  by  them  safely  and  securely  carried  in  an  ex- 
press train  which  started  from  Victoria  Station  for  Balham. 

Owing  to  the  negligence  of  the  defendants  in  the  manage- 
ment of  their  railway  line,  and  of  the  trains  and  engines 
running  thereon,  the  express  train  in  which  the  plaintiff  was 
travelling  from  Victoria  Station  to  Balham  aforesaid  ran 
into  or  otherwise  came  into  collision  with  an  engine  at  a 
short  distance  from  Victoria  Station.  The  plaintiff  was 
thrown  from  his  seat  by  the  collision,  and  was  injured. 

Defence.  Shortly  after  the  happening  of  the  collision, 
on  the  3d  of  February,  1876,  one  of  the  officers  of  the  defen- 
dants who  was  then  duly  authorized  by  them,  called  upon 
the  plaintiff,  for  the  purpose  of  ascertaining  from  him 
whether  he  intended  to  malie  any  claim  against  the  defen- 
dants, arising  out  of  the  collision,  and  to  pay  to  him  any 
reasonable  sum  which  might  be  agreed  upon  between  them 
in  accord  and  satisfaction  of  such  claim.  At  such  interview 
the  plaintiff  informed  the  officer  that  he  intended  to  make  a 
claim  against  the  defendants  arising  out  of  the  collision,  and 
after  some  discussion  upon  the  subject  between  the  plaintiff 
and  the  officer,  it  was  ultimately  agreed  between  the  plain- 
tiff and  the  officer,  for  and  on  behalf  of  the  defendants,  that 
in  consideration  that  the  defendants  would  pay  to  the  plain- 
tiff (as  they  then  accordingly  did  through  their  said  officer) 
a  sum  of  £3  3^.  in  full  satisfaction  and  discharge  of  all  cause 
of  action  which  he  then  had,  or  at  any  time  or  times  there- 
after might  have,  against  the  defendants,  on  account  of  or  in 
any  way  incidental  to  or  connected  with  the  said  collision, 
he,  the  plaintiff,  would  (as  he  then  accordingly  did)  accept 
such  sum  from  the  defendants  in  full  satisfaction  and  dis- 
charge of  such  cause  of  action,  and  would  then  and  there 
make  and  execute  (as  he  then  and  there  in  fact  did)  a  deed 
of  release  to  the  defendants  from  such  causes  of  action  (set- 
ting out  the  release,  which  was  in  very  general  terms). 

Keply.  That  the  officer  procured  the  plaintiff  to  execute 
the  deed  of  release  by  fraudulently  representing  to  him  for 
that  purpose  that  his  injuries  were  of  a  trivial  and  a  tempo- 
rary nature,  and  that  if  they  should  afterwards  turn  out  to 
3J  be  more  serious  *than  he  then  anticipated  he  would  still, 
even  though  he  had  executed  the  deed,  be  in  a  position  to 
obtain  and  would  obtain  further  compensation  from  the 
defendants  in  respect  thereof,  and  that  the  plaintiff,  fully 
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believing  in  the  representations  and  acting  upon  the  faith 
thereof,  was  induced  thereby  to  execute  the  deed,  and  then 
executed  the  same  upon  and  subject  to  the  express  condition 
that  he  should  not  thereby  exclude  himself  from  further 
compensation  from  the  defendants,  if  his  injuries  should 
turn  out  to  be  more  serious  than  he  then  anticipated.  After 
the  execution  of  the  deed  the  injuries  suffered  by  the  plain- 
tiff in  the  collision  turned  out  to  be  of  a  more  serious  nature 
than  was  anticipated  by  the  plaintiff  at  the  time  of  his 
executing  the  deed,  &c. 

Demurrer  and  joinder. 

Jeune^  in  support  of  the  demurrer :  The  law  is,  no  doubt, 
clear  that  if  a  man  is  induced  to  execute  a  deed  by  having 
its  terms  fraudulently  misstated  to  him,  he  has  a  good  de- 
fence to  an  action  upon  the  deed.  This  rule  would  apply 
if  a  blind  or  illiterate  man  before  signing  the  deed  was  in- 
duced to  believe  that  its  contents  were  altogether  different 
from  what  they  actually  were.  In  such  a  case  he  cannot  be 
said  to  have  executed  the  real  instrument.  The  decisions 
are  collected  in  Foster  v.  Mackinnon  ('),  where  the  defen- 
dant was  induced  to  put  his  name  on  the  back  of  a  bill  by  a 
fraudulent  representation  that  he  was  signing  a  guarantee. 
But  in  the  present  case  it  is  merely  suggested  that  the  mean- 
ing, not  the  words,  of  the  release  was  misrepresented,  and 
the  rule  does  not  apply.  In  Lewis  v.  Jones  (')  it  appeared 
that  the  defendant  bad  become  a  party  to  a  promissory  note 
for  the  accommodation  of  the  maker,  and  that  the  plaintiff, 
the  indorsee,  afterwards  signed  an  agreement  to  accept  a 
composition  from  the  maker,  on  a  representation  that  the 
defendant  would  continue  liable.  It  was  held  that  the 
representation,  being  as  to  the  legal  effect  of  the  agreement, 
was  immaterial.  In  delivering  judgment,  Bayley,  J.,  says 
(referring  to  the  representation  that  the  surety  would  con- 
tinue liable),  ''That  however  was  a  misrepresentation  merely 
of  the  legal  effect  of  the  agreement.  Now  every  man  is 
supposed  to  know  the  *legal  effect  of  an  instrument  [4 
which  he  signs,  and  therefore  this  must  be  taken  to  be  a 
representation  as  to  a  fact  within  the  knowledge  of  the 
creditor."  Here  there  was  no  misunderstanding  as  to  the 
words  of  the  release,  or  as  to  its  immediate  effect. 

[Lusii,  J.:  The  decision  in  Lewis  v.  Jones  (*)  seems  to 
have  proceeded  on  the  ground  that  there  was  no  proof  of 
fraud.  Surely,  if  a  solicitor  persuaded  a  man  to  convey 
away  his  property  under  a  fraudulent  misstatement  as  to 

(»)  Law  Rep.,  4  C.  P.,  704.  («)  4  B.  <k  C,  506. 
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the  effect  of  the  conveyance,  it  could  not  be  said  that  the 
client  must  be  taken  to  know  the  law.] 

In  Beaitie  v.  Lord  JE bury {')  Mellish,  L.J.,  says,  "Though 
I  have  found  no  case  at  law,  there  is  a  case  in  equity  which 
clearly  shows  that  the  rule  in  this  court  is  that  a  person 
cannot  be  made  liable  for  making  a  misrepresentation,  un- 
less it  is  a  misrepresentation  in  point  of  fact  and  not  merelv 
in  point  of  law.''  The  Lord  Justice  then  refers  to  Rashdall 
v.  Ford  C),  where  it  was  decided  that  the  principle  of  relief 
on  the  ground  of  misrepresentation  by  third  persons  did  not 
extend  to  an  incorrect  statement  of  matters  of  law. 

[Lush,  J.:  That  does  not  seem  to  have  been  ^  case  of 
fraud  like  the  present] 

In  the  modern  text-books  upon  the  law  of  contract,  Chitty 
on  Contracts,  10th  ed.,  pp.  626,  631 ;  Leake  on  Contracts, 
p.  182,  the  law  is  stated  to  be  that  a  fraudulent  misrepresen- 
tation as  to  the  effect  of  a  document  affords  no  ground  for 
relief  in  law,  though  it  may  in  equity. 

[Lush,  J.:  By  the  Supreme  Court  of  Judicature  Act, 
1873,  s.  24,  subs.  1,  this  court  may  give  equitable  relief 
against  any  deed.] 

The  plaintiff  has  not  in  form  applied  for  such  relief. 

Wood  Hilly  for  the  plaintiff :  In  the  passage  cited  from 
Lewis  V.  Jones  (^\  Bayley,  J.,  could  only  have  meant  that 
a  man  mvL^t  prima  facie  be  taken  to  understand  the  mean- 
ing of  a  paper  which  he  signs.  Upon  the  main  question 
there  is  not  much  authority,  but  there  can  be  no  difference 
in  principle  between  a  misrepresentation  as  to  the  contents 
6]  of  a  document  and  as  to  its  meaning.  Moreover,  *the 
introductory  part  of  the  reply  alleges  a  misrepresentation  as 
to  the  extent  of  the  plaintiff's  injury. 

Jeune^  in  reply:  It  must  be  admitted  that  in  Edwards 
V.  Brown  (*),  a  later  case  than  Lewis  v.  Jones  ("),  Bayley,  J., 
says  (p.  312),  "I  agi-ee  that  whatever  shows  that  the  bond 
never  was  the  deed  of  the  defendant  may  be  given  in  evi- 
dence upon  non  est  factum.  But  if  the  party  actually  ex- 
ecutes if,  and  was  competent  at  the  time  to  execute  it,  and 
was  not  deceived  as  to  the  actual  contents  of  the  bond, 
though  it  might  be  misled  as  to  the  legal  effect,  and  though 
he  might  have  been  entitled  to  avoid  the  bond  by  staiing  tnat 
he  was  so  misled^  it  nevertheless  became,  by  the  execution, 
the  deed  of  the  defendant."  But  it  will  be  observed  that 
all  the  legal  authors  of  later  date  join  in  recognizing  the  dis- 
tinction between  the  two  classes  of  representations. 

0)  Law  Rep.,  7  Ch.,  at  p.  802.  (»)  4  B.  A  C.  506. 

(«)  Law  Rep.,  2  Eq.,  760.  (*)  1  C.  A  J.,  807. 
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Mellob,  J.:  This  case  has  been  extremely  well  argued, 
and  the  counsel  for  the  defendants  has  very  properl  v  brought 
before  us  the  case  of  Edwards  v.  Brown  (*).  I  think  that 
there  is  nothing  to  prevent  us  from  giving  full  effect  to  the 
misrepresentation  mentioned  in  the  early  part  of  the  reply, 
and  though  it  might  have  been  more  clearlv  described,  I 
think  it  must  be  understood  to  mean  that  there  were  two 
representations:  one  that  the  injuries  from  which  the  plain- 
tiff was  suffering  were  of  a  trivial  and  temporary  character, 
and  the  other  as.  to  the  effect  of  the  release.  It  is  alleged, 
in  fact,  that  there  was  a  misstatement  as  to  the  circum- 
stances, and  farther,  as  to  the  operation  of  the  deed.  I 
confess  that  I  am  very  glad  that  we  can  give  our  decision 
upon  the  ground  that  there  is  enough  in  the  early  part  of 
the  reply  to  make  it  ^ood,  though  I  think  that  there  is  noth- 
ing in  law,  and  certainly  nothing  in  equity,  which  says  that 
a  man  who  has  been  induced  to  execute  a  deed  in  conse- 
quence of  a  misrepresentation  as  to  its  effect  has  no  defence. 

Lush,  J.:  I  do  not  think  that  we  need  determine  the 
question  which  has  mainly  been  argued,  whether  a  fraudu- 
lent representation  as  to  the  effect  qf  a  deed  can  be  relied 
upon  as  a  defence  to  an  action  upon  the  deed,  but  I  should 
not  have  the  least  hesitation  in  ^holding  that  it  does  con-  [6 
stitute  a  defence ;  and  I  think  that  we  have  been  referred  to 
no  authority  which  should  induce  us  to  decide  otherwise. 

Judgment  for  the  plavrdiff. 

Solicitors  for  plaintiff :  Neat  &  Philpot 
Solicitors  for  defendants :  Norton^  Bose  <fe  Co. 

(»)  1  C.  <fe  J.,  807. 

See  13  Eng.  Rep. ,  247  note.  diets  the  written  instrument.  A.  con- 
So  far  as  a  receipt  goes  only  to  ac-  tracted  in  writing  to  sell  B.  pine  lands 
knowledge  payment,  it  is  merely  prima  but  prohibited  a  removal  of  the  timber. 
facie  evidence  of  the  fact  of  payment,  C.  guaranteed,  in  writing,  to  A.  the 
and  may  be  contradicted  by  oral  test!-  payments  stipulated  in  the  contract, 
mony  ;  but  so  far  as  it  contains  a  con-  *'  upon  which  guaranty,"  says  the  con- 
tract, it  stands  on  the  footing  of  other  tract  of  C.  to  A.,  "  permission  is  given 
writings  containing  contracts,  and  can-  to  enter  upon,  cut  and  remove  the  tim- 
not  be  contradicted  or  varied  by  parol :  ber,"  etc.  Held,  that  the  license  to  re- 
Morris  V,  St.  Paul,  etc.,  21  Minn.,  91 ;  move  the  timber  was  the  consideration 
Bliss  V.  Sh warts.  65  N.  Y.,  444  ;  Ryan  of  the  guaranty;  and  that  to  permit  a 
v.  Ward,  48  N.  Y.,  204;  Perrine  v.  parol  warranty  of  the  amount  of  timber 
Cooley,  d9  N.  J.  Law,  449  ;  Churchill  to  be  shown  as  the  consideration,  would 
«.  Bradley,  43  N.  Y.  Superior  Ct.  R.,  be  to  admit  evidence  contradicting  the 
170.  contract.  A  breach  of  warranty  cannot 
A  parol  warranty  contemporaneous  be  shown  in  defence  to  an  action  on  a 
with  a  written  contract  of  sale,  cannot  contract  of  sale,  as  establishing  a  par- 
be  shown  in  the  absence  of  fraud  or  tial  failure  of  consideration,  unless  the 
mistake,  if  it  adds  to,  varies,  or  contra-  defendant* could  maintain  a  cross  action 
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on  account  of  the  alleged  breach :  Bach-  has  been  so  obtained,  bat,  also,  that  the 

tel  9.  The  Mason  Lamber  Co. ,  9  Chicago  amoant    paid  is    inadequate  oompen- 

Legal  News,  225,  U.  S.  Circuit  Court,  sation  for  such  injuries ;  and  where 

Withej,  J.,  distinguishing  cases  where  there  was  an  entire  failure  of  evidence 

party  being  told  certain  things  would  on  this  latter  point  a  new  trial  was 

be  done,   was  a  fraud  inducing  the  granted  on  payment  of  costs  :    Rowe  «. 

execution.  The  Grand  Trunk  Railwaj,  16  Upper 

It  is  error  to  submit  a  question  of  Can.  Com.  PI.,  600. 
fraud  to  a  jury  to  oV^ertum  a  written        At  the  trial  of  an  action  for  a  per- 

instrument  upon  slight  parol  evidence,  sonal  injury,  the  defendant  put  in  evi- 

The  evidence  of  fraud  in  such  cases  dence  the  plaintiff's  receipt  for  a  sum 

must  be  clear,  precise  and  indubitable,  of  money  in  full  satisfaction,  and  proved 

otherwise  the  case  should  be  withdrawn  the  payment  by  him  of  such  a  sum. 

from  the  jury.     A  mere  scintilla  of  evi-  The  plaintiff  testified  that  the  receipt 

dence  is  not  sufficient  to  take  the  case  was  obtained  by  fraud  ;  that  she  did 

to  the  jury.     Since  parties  are  allowed  not  not  know  its  contents  until  it  was 

to  testify  in  their  own  behalf,  it  has  be-  read  in  evidence,  and  that  she  thought 

come  still  more  necessary  that  this  im-  the  money  was  given  her  upon  another 

portant  rale  should  be  strictly  adhered  to  account;  and  during  the  defendant's 

and  enforced.     The  son  of  the  plaintiff  argument  to  the  jury  she  offered  to  re- 

belo^  was  killed  by  the  defendant's  tarn  it,  and  made  a  tender  of  it  with 

train  whUe  walking  on  a  railroad  track,  interest ;  held,  that  the  offer  to  return,  if 

In  consideration  of  the  defendant's  pay-  such  an  offer  was  necessary,  was  sea- 

ing  the  funeral  expenses,  the  plaintiff  sonably  made  :   Smith  v.  Hoi  joke,  112 

signed  a  release,  under  seal,  of  all  dam-  Mass.,  517. 

ages  for  hisson's  death.  He  afterwards  Where  a  party  executed  a  paper,  pur- 
brought  suit  for  damages,  and  endeav-  porting  to  be  a  written  release,  dis- 
ored  to  invalidate  the  release  on  the  charging  his  right  of  action  against  a 
ground  of  fraud.  The  court  below  railroad  company  for  injuries  corn- 
charged  that  the  evidence  was  too  slight  plained  of,  and  at  the  time  of  executing 
to  justify  the  jury  in  setting  aside  the  the  same  he  was  so  much  under  the  in- 
release,  but  left  the  question  of  fraud  fluence  of  drugs  and  opiates  taken  to 
to  them  upon  the  evidence  :  Held,  that  alleviate  his  pains,  caused  by  a  broken 
this  was  error  and  that  the  case  should  thigh,  that  he  was  mentally  incapaci- 
have  been  withdrawn  from  the  jury:  tated  to  contract ;  held  that  such  a  re- 
Pennsylvania  R.  R.  Co.  V.  Shay,  82  lease  is  voidable,  and  not  a  defence  to 
Penn.  St.,  198.  his  cause  of  action.     And  also  held  that 

The  relationship  of  a  medical  man  to  it  was  not  necessary  for  him  to  pay 

his  patient  is  one  of  trust  and  confi-  back,  nor  offer  to  pay  back,  the  money 

dence,  and  he  must  act  &07ia  .^(ftf  in  ad-  received  at  the  time  of  signing  said 

vising  him,   or  any  settlement  made  paper  as  a  condition  precedent  to  his 

through  him,  in  consequence  of  advice  right  to  sue  on  his  claim  for  damages, 

given  fnala  fide,  will  l^  set  aside.  On  the  trial,  the  jury  had  the  right  to 

It  is  the  duty  of  a  party  setting  up  give  the  company  credit  for  the  money 

that  a  settlement  of  a  claim  for  injuries  paid  at  the  time  the  so-called  release 

has  been  obtained  by  misrepresentation  was  signed :  Chicago,  etc.,  «.  Doyle,  18 

to  establish  not  only  that  the  settlement  Kans. ,  58. 


[2  Queen's  Bench  Division,  6.] 
Nov.  10,  1876. 

Glegg  v.  Gilbey. 

Bankrupicy — GompoMon  Deed — Liability  of  Surety — Constrttetion, 

B.  having  presented  a  petition  for  the  liquidation  of  his  affairs,  the  statutory  ma- 
jority of  his  creditors  passed  a  resolution  accepting  a  composition  payable  in  three 
mstaiments,  the  last  instalment  to  be  guaranteed  by  the  defendant.     The  defendant 
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signed  a  guarantee  accordingly,  and  a  deed  vi&a  made  between  B.,  the  defendant, 
and  certain  persons  called  "the  inspectors."  The  creditors  of  B.  were  also  made 
parties  to  the  deed,  but  some  of  them  did  not  execate  it  By  the  deed,  after  reciting 
that  it  had  been  agreed  that  until  payment  of  the  composition  B.  should  carry  on  his 
business  under  the  inspectors,  it  was  provided  that  if  B.  should  make  default  in  the 
payment  of  it,  or  if  it  should  appear  to  the  inspectors,  from  the  state  of  his  business, 
or  otherwise,  that  the  instalments  would  not  be  duly  met,  it  should  be  lawful  for 
them  to  apply  to  the  Court  of  Bankruptcy  to  adjudges  him  a  bankrupt,  and  without 
prejudice  to  this  right  it  should  be  lawful  for  them  in  any  such  event  to  require  him 
to  assign  all  his  property  to  them,  as  if  they  were  trustees  under  liquidation  proceed- 
ings, and  further,  tnat  "  in  the  event  of  B.  being  adjudicated  bankrupt,  or  of  a  con- 
veyance or  assignment  of  his  property  being  made  or  required  under  the  provisions 
of  the  deed  before  full  payment  of  the  composition,  the  defendant  should  be  released 
from  his  guarantee."  B.  having  made  default  in  payment  of  the  second  instalment, 
was  made  bankrupt  on  the  petition  of  a  creditor  who  was  not  bound  by  the  resolu- 
tion, and  had  not  executed  the  dead.  After  the  bankruptcy  he  made  default  in  pay- 
ment of  the  third  instalment : 

Held,  that  the  defendant  was  liable,  as  he  could  only  be  released  from  his  guar- 
antee by  a  bankruptcy  procured  by  the  inspectors  under  the  provisions  of  the  deed. 


[2  Queen's  Bench  Division,  18.] 
Nov.  21,  1876. 

*Leadbeater  V.  Cross  and  Others.  [18 

Devise —  Vetted  or  Contingent  Etiate — ConUrucdon, 

A  testator  devised  his  real  estate  to  liis  grandsons  for  life,  with  remainders  to  their 
sons  in  tail  successively,  and  upon  the  death  of  the  grandsons  without  issue  he  de- 
vised the  estate  to  his  three  irranddaughters  in  tail  with  benefit  of  survivorship,  and 
in  case  the  granddaughters  should  die  without  issue,  leaving  their  father  and  mother, 
or  either  of  them,  surviving,  then  he  devised  the  estate  to  the  father  and  mother, 
and  the  snrvivor  of  them.  Tot  life,  and  after  their  death  to  T.  M.,  J.  A.,  and  T.  G.  in 
fee.  The  grandsons  survived  the  testator,  but  died  without  issue.  One  of  them  also 
survived  the  granddaughters,  and  one  of  the  granddaughters  survived  both  her 
father  and  mother : 

Hdd,  that  the  devise  of  the  estate  for  life  to  the  father  and  mother  of  the 
^granddaughters  was  not  a  contingent  remainder,  and  that  the  ulterior  limita-  [19 
tions  took  effect,  notwithstanding  the  death  of  both  father  and  mother,  in  the  life- 
time of  the  tenants  in  tail. 

Claim.  John  Ashmore  died  on  the  28th  of  February, 
1821,  seised  in  fee  of  .a  freehold  farm  at  Sharnford,  Leices- 
tershire. 

By  his  will,  dated  April,  1819,  he  devised  all  his  heredita- 
ments and  real  estate  whatsoever  situate  at  Sharnford, 
subject  to  certain  annuities  and  charges,  unto  his  two  grand- 
sons William  Smith  and  John  Ashmore  Smith  for  their 
lives  as  tenants  in  common,  and  after  their  decease  to  the 
use  and  behoof  of  the  first  son  of  the  body  of  the  said  Wil- 
liam Smith  and  of  the  body  of  the  said  John  Ashmore 
Smith  lawfully  to  be  begotten,  and  the  heirs  male  of  his 
body  of  such  first  son  lawfully  issuing,  and  for  default  of 
such  issue  then  to  the  said  second,  third,  fourth,  fifth,  and 
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every  other  son  and  sons  of  the  body  of  the  said  William 
Smith  and  of  the  said  John  Ashmore  Smith  in  remainder 
one  after  another,  &c.  But  in  case  either  of  his  said  grand- 
sons William  Smith  or  John  Ashmore  Smith  should  depart 
this  life  without  leaving  such  lawful  issue  of  his  body,  then 
he  (testator)  devised  all  the  part  or  share  of  his  said  real 
estate,  hereditaments,  and  premises  intended  for  him  unto 
the  survivor  of  them.  And  in  case  both  his  said  grandsons 
should  depart  this  life  without  leaving  such  lawful  issue  as 
aforesaid,  then  he  (testator)  devised  all  the  said  heredita- 
ments unto  his  three  granddaughters  Elizabeth  Murcott, 
Ann  Murcott,  and  Caroline  Dorothy  Ashmore  Murcott,  and 
to  the  heirs  of  their  respective  bodies  lawfully  issuing,  to, 
take  as  tenants  in  common.  But  in  case  either  or  any  of 
his  said  granddaughters  should  depart  this  life  without 
leaving  lawful  issue  of  her  or  their  body  or  bodies,  then  he 
(testator)  gave  the  part  or  share  intended  for  her  or  them  so 
dying  unto  the  survivors  or  survivor  of  them,  and  to  the 
heirs  of  her  body  lawfully  issuing.  And  in  case  all  his  said 
three  granddaughters  should  depart  this  life  without  leav- 
ing lawful  issue  as  aforesaid,  leaving  their  said  father  and 
mother,  or  either  of  them,  her  surviving,  then  he  (testator) 
gave  and  devised  the  said  real  estate  and  premises  unto 
William  Murcott  and  Ann  his  wife,  and  to  the  survivor  of 
them,  for  and  during  the  terms  of  their  respective  natural 
lives  and  the  life  oi  the  longer  liver  of  them.  And  from 
and  after  their  several  deceases,  and  the  decease  of  the 
20]  *survivor  of  them,  he  gave  and  devised  the  said  real 
estate  and  premises  unto  Thomas  Murcott  (brother  of  the 
said  William  Murcott)  and  to  John  Ashmore  (son  of  his 
(testator's)  nephew  Thomas  Ashmore)  and  to  Thomas 
Gilbert,  the  younger,  and  to  their  respective  heirs  and  as- 
signs forever,  to  take  as  tenants  in  common,  and  not  as 
joint  tenants. 

The  said  William  Smith  and  John  Ashmore  Smith  sur- 
vived the  testator,  and  upon  his  death  entered  into  posses- 
sion of  and  took  the  rents  and  proiits  of  the  farm. 

the  said  William  Smith  died  on  the  12th  of  March,  1837, 
having  had  lawful  issue  a  son  (still-born)  in  the  lifetime  of 
the  said  William  Smith,  and  a  daughter,  the  defendant,  So- 
phia Pridmore. 

The  said  John  Ashmore  Smith,  after  the  death  of  the  said 
William  Smith,  entered  into  the  possession  of  and  took  the 
rents  and  profits  of  the  whole  of  the  farm,  and  died  unmar- 
ried on  the  4th  of  April,  1874. 
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Elizabeth  Murcottdied  on  the  25th  of  November,  1821,  un- 
married, and  Ann  Marcott  died  unmarried  on  the  24th  of 
November,  1823. 

Ann  Murcott,  the  mother  of  the  above  Elizabeth  and  Ann, 
died  on  the  6th  of  May,  1821,  and  William  Murcott,  the 
father  of  the  same,  died  on  the  21st  of  May,  1827. 

Caroline  Dorothy  Ashmore  Murcott  married  one  George 
Townsend,  by  whom  she  had  issue  one  child  onlyi  George 
Henry  Townsend.  She  died  on  the  8th  of  June,  1861,  and 
the  said  George  Henry  died  unmarried  some  time  in  the 
year  1870. 

John  Ashmore  died  intestate  in  May,  1869,  and  his  eldest 
son  and  heir,  Thomas  Charles  Ashmore,  by  deed  dated  the 
8th  of  January,  1872,  sold  and  conveyed  his  residuary  in- 
terest in  one-third  of  the  said  farm  to  the  plaintiff. 

The  defendant  Joseph  Cross  was  let  into  possession  of  the 
said  farm  by  the  said  John  Ashmore  Smith,  and  the  other 
defendants  allege  that  the  said  Joseph  Cross  has,  since  the 
death  of  the  said  John  Ashmore  Smith,  become  their  tenant 
of  the  same. 

The  plaintiff  seeks  to  recover  possession  of  one  undivided 
third  part  of  the  farm,  and  also  mesne  profits. 

Defence.  That  defendant  G.  A.  Pridmore,  in  right  of  his 
wife  *Sophia  Pridmore,  was  in  possession  by  the  de-  [21 
fendant  J.  Cross,  his  tenant,  of  the  land  claimed  by  the 
plaintiff. 

Reply.     Joining  issue. 

By  a  judge's  order  under  Order  xxxiv,  Rule  2,  the  ques- 
tions of  law  as  to  the  construction  of  the  will,  as  far  as  rele- 
vant, on  the  facts  stated  on  the  pleadings,  were  set  down  for 
argument  as  if  they  were  stated  in  a  special  case. 

Nov.  14.  A.  Wills^  Q.C.  ( Willis  with  him),  for  the  plain- 
tiff :  The  tenancy  for  life  in  William  Murcott  and  his  wife 
was  not  intended  to  operate  as  a  contingent  remainder,  but 
was  a  devise  immediately  vested.  The  ulterior  limitations 
were  therefore  not  destroyed  by  the  death  of  the  tenants  for 
life  in  the  lifetime  of  the  granddaughters :  Jarman  on  Wills, 
3d  ed.,  vol.  i,  p.  764. 

Joshua  Williams^  Q.C.  {J.  E.  Woodroffe  with  him),  for 
the  defendants :  It  was  the  intention  of  the  will  to  create  a 
contingent  remainder  in  William  Murcott  and  his  wife,  and 
this  remainder  failing  by  their  death  during  the  lifetime  of 
the  tenants  in  tail,  the  ulterior  limitations  failed  also.  [He 
cited  Jarman  on  Wills,  3d  ed.,  vol.  i,  p.  788 ;  Fearne  on 
Contingent  Remainders,  10th  ed.,  vol.  i,  p.  236;  Doe  v. 
19  Eng.  Rep.  26 
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Shipphard  (*) ;    Maddison   v.    ChapToan  (") ;    Egerton  v. 
MasseyOi  Gray  v.  Oolding{^)\  CaUleyy.  Vincent  i^).] 

Cut.  adv,  vidt 

Nov.  21.  The  judgment  of  the  court  (Cockburn,  C.J., 
Mellor  and  Lush,  JJ.)  was  delivered  by 

Lush,  J.,  who,  after  reading  the  facts  from  the  statement 
of  claim,  proceeded :  The  contention  on  the  part  of  the  de- 
fendants was  that  the  devise  of  the  estate  for  life  to  William 
Murcott  and  his  wife  was  a  contingent  remainder,  and  that 
as  that  estate  failed  by  their  death  in  the  lifetime  of  the 
tenants  in  tail,  the  ulterior  limitations,  being  made  depen- 
dent on  the  same  contingency,  failed  also,  and  consequently 
the  reversion  passed  to  the  heir-at-law  of  the  testator  as 
22]  upon  an  intestacy.  No  doubt  the  life  *estate  in  ques- 
tion is  limited  in  terms  of  contingency;  terms  which,  liter- 
ally construed,  make  the  happening  of  the  event,  namely, 
the  survivorship  of  the  tenants  for  life,  a  condition  prece- 
dent to  the  girt.  But  we  are  to  look  not  at  the  form,  but 
the  substance  of  the  devise,  and  we  are  of  opinion  that  the 
testator  intended  the  ultimate  devisees  to  take,  whether 
William  Murcott  and  his  wife  outlived  their  daughters  and 
their  issue  or  not,  and  that  there  is  nothing  in  the  language 
he  has  used  which  obliges  us  to  hold  that  that  intention 
cannot  be  carried  into  effect. 

One  of  the  rules  of  construction  laid  down  in  Powell  on 
Devises  (3d  ed.  by  Jarman,  vol.  ii,  p.  217)  is,  "where  an 
estate  in  remainder  is  limited  in  terms  of  contingency  on  the 
happening  of  certain  events,  and  the  events  described  are 

Srecisely  those  on  which  (the  preceding  estates  having 
etermined)  it  will  fall  into  possession,  it  is  construed  to 
be  not  a  contingent  gift  conditioned  to  take  effect  on 
these  events,  but  a  devise  immediately  vested,  the  posses- 
sion of  which  is  necessarily  dependent  on  the  events  in 
question." 

This  rule,  which  is  deduced  by  the  learned  author  from 
the  f  ases  which  he  quotes,  could  not  have  been  more  accu- 
rately framed  to  meet  this  case,  if  it  had  been  framed  for 
the  purpose,  and  it  is  one  which  commends  itself  to  common 
sense.  The  testator  gives  an  estate  for  life  to  the  father  and 
mother  of  his  granddaughters  if  they  should  survive  the 
granddaughters  and  their  issue,  to  whom  he  had  previously 
given  an  estate  tail.     The  event  described  as  the  one  on  the 

(»)  1  Doug.,  75.  (*)  6  Jur.  (N.S.).  474. 

(«)  4  K.  «k  J.,  709;  28  L.  J.  (Ch.),  460.  (»)  15  Beav.,  198. 

(»)  8    C.    B.    (N.S.),    838;     27   L.   J. 
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happening  of  which  the  gift  is  to  take  effect,  is  precisely 
that  on  which  they  are  to  enter  into  possession.  The  gilt 
being  of  a  life  estate  only,  what  is  expressed  as  a  contin- 
gency is  only  that  which  would  be  necessarily  implied  if  the 
devise  were  in  the  most  absolute  form.  To  hold  that  the 
ultimate  remainder  failed  because  the  tenants  for  life  did 
not  outlive  the  estate  tail,  and  therefore  did  not  enter  into 

Sossession  of  their  life  estate,  would,  as  it  appears  to  us, 
efeat  the^plain  intent  of  the  testator. 
It  is  unnecessary  to  comment  on  the  authorities  cited  by 
the  learned  author  in  support  of  his  proposition.  Cases  of 
this  description  are  only  useful  as  aflFording  so  man^  illus- 
trations of  the  principle,  and  as  guides  to  its  application. 
Variations  of  *expre8sion  are  not  to  be  regarded  as  [23 
substantial  distinctions,  and  where  the  intention  of  the  will 
is  plain,  and  no  rigid  rule  of  law  prevents  effect  being  given 
to  it,  our  duty  is  so  to  construe  it  as  to  carry  out  that  intent. 
We  are  therefore  of  opinion  that  the  estate  for  life  was  a 
vested  and  not  a  contingent  interest,  and  that  our  judgment 
must  be  for  the  plaintin. 

Judgment  for  the  plaintiff. 

Solicitors  for  plaintiff :  Roger  son  &  Ford. 
Solicitors  for  defendants :  Bohinson  <fe  Preston. 


[2  Qaeen*8  Bench  Diylsion,  28.] 

Nov.  13,  1876. 

[IN  THE  COURT  OF  APPEAL.] 

Turner  v.  Samson  and  Others. 

Aeeommodation  BiU — Notice  of  Difhonor. 

Where  the  intention  of  all  parties  to  an  accommodation  bill  was  that  it  should  be 
met  by  the  last  indorser,  the  previoas  Indorsers  cannot  be  sued  unless  they  have  had 
notice  of  dishonor. 

Action  by  C.  Turner  against  M.  Samson,  M.  Crichton, 
W.  Home  and  P.  Martinez.  The  plaintiff  claimed  £250  and 
interest  due  to  him  as  the  holder  of  a  bill  of  exchange  for 
£260  at  four  months  drawn  bv  Home  on,  and  accepted  by, 
Samson,  and  indorsed  by  ELorne,  Martinez,  and  R.  Sher- 
wood. 

The  defendant  Martinez  by  his  statement  of  defence 
pleaded  to  the  effect  that  the  bill  as  between  all  the  parties 
was  an  accommodation  bill,  drawn,  accepted  and  indorsed, 
for  the  purpose  of  enabling  Sherwood  to  raise  money  on  it ; 
that  Sherwood  had  promised  to  meet  the  bill,  but  haid  failed 
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to  do  80 ;  and  that  the  defendant  Martinez  had  not  received 
at  any  time  any  notice  of  the  dishonor  of  the  bill. 

Demurrer.  On  the  ground  that,  as  it  appeared  by  the 
statement  of  defence  that  the  bill  of  exchange  was  an  accom- 
modation bill  between  all  the  parties,  none  of  them  were 
entitled  to  notice  of  dishonor. 

On  the  demurrer  coming  on  for  argument  before  the 
24]  Queen's  *Bench  Division,  the  defendant  did  not  ap- 
pear, and  judgment  was  entered  for  the  plaintiff. 

The  defendant  Martinez  appealed. 

Cooper  Wyld  (with  him  E,  C.  Willis),  for  the  defendant : 
Martinez,  as  indorser,  is  entitled  to  notice  of  dishonor,  and 
the  fact  that  it  is  an  accommodation  bill  is  no  excuse: 
Chitty  on  Bills,  p.  305,  lOth  ed. 

PTiilhrick,  Q.C.,  and  Petheram,  for  the  plaintiff:  The 
acceptor  of  a  bill  is  not  entitled  to  notice :  tne  drawer  is ; 
but  if  the  bill  is  an  accommodation  bill,  the  drawer  is  not 
entitled  to  notice,  as  he  has  no  right  to  expect  the  acceptor 
to  meet  the  bill ;  and  all  parties  to  an  accommodation  bill  are 
in  the  position  of  drawers.  The  reason  for  requiring  notice 
is  that  the  drawer  may  have  effects  in  the  hands  of  the  ac- 
ceptor which  he  may  wish  to  withdraw,  also  that  he  may 
have  a  remedy  over :  Bickerdike  v.  Bolivian  (').  But  these 
reasons  do  not  apply  to  an  accommodation  bill.  None  of  the 
parties  had  any  right  to  expect  that  any  one  but  Sherwood 
would  meet  the  bill,  and  he  was  not  the  acceptor.  In  Carter 
V.  Flower  (^\  if  there  had  been  a  sufficient  allegation  of  no 
consideration,  the  demurrer  would  have  been  overruled. 

Mellish,  L.  J.:  The  question  in  this  case  is  whether  there 
was  a  valid  excuse  for  not  giving  notice  of  dishonor  of  a  bill. 
It  appears  beyond  doubt  that  the  bill  was  an  accommodation 
bill,  and  that  the  drawer  and  the  other  defendants  as  indors- 
ers  all  signed  the  bill  for  the  accommodation  of  Sherwood. 
The  question  is  in  substance  whether  the  defendant,  the 
appellant,  was  entitled  to  notice.  He  was  plainly  not  the 
person  who  was  to  take  up  the  bill,  and  he  had  a  right  to 
suppose  that  another  person  would  see  that  it  was  taken  up. 
It  appears  to  me  that  the  defendant  was  in  the  same  posi- 
tion as  if  the  acceptor  had  been  the  person  who  was  ulti- 
mately liable  to  pay. 

Brett,  J. A.:  This  is  an  action  against  an  indorser  of  a 
bill  of  exchange,  and  it  is  stated  that  no  notice  of  dishonor 
was  given  to  the  defendant.  Under  such  circumstances  an 
25]    action  cannot  be  *maintained,  unless  there  is  a  suffl- 

(0  1  T.  R.,  405;  2  Sm.  L.  C,  Tth  ed.,  60,  (•)  16  M.  A  W.,  748. 
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cient  excuse  for  not  giving  the  notice,  and  the  question  is 
whether  there  is  here  a  sufficient  excuse.  I  think  not, 
because  it  is  not  shown  that  the  defendant  is  an  indorser 
who,  if  made  to  pay,  would  have  no  remedy  against  the 
acceptor  or  any  otner  person.  I  take  the  rule  to  be  that  an 
indorser  cannot  be  sued  without  notice  of  dishonor,  unless 
it  is  shown  that,  if  made  liable,  he  would  have  no  remedy 
against  any  other  person:  Bickerdike  v.  BoUman{^)  was 
held  to  be  within  the  rule,  and  Carter  v.  Flower  {^)  was  held 
not  within  the  rule.  In  one  case  the  excuse  was  sufficient, 
in  the  other  it  was  not.  In  Esdaile  v.  Sowerby  (*),  Lord 
Ellenborough  said  that  knowledge  was  not  to  be  considered 
equivalent  to  notice ;  and  in  Carter  v.  Flower {)  Parke,  B., 
says  that  the  court  ought  not  to  go  beyond  the  decided  cases. 
Amphlett,  J. a.:  1  am  of  the  same  opinion.  Looking 
at  the  facts  most  favorably  to  the  plaintiff,  Sherwood  was 
the  principal  debtor,  and  the  others  were  all  in  the  position 
of  sureties  for  the  payment  of  the  debt.  On  another  view 
of  the  case  it  might  be  held  upon  the  form  of  the  bill  that  the 
acceptor  was  primarily  liable ;  but  I  think  upon  the  whole  the 
others  must  be  taken  to  be  co-sureties  for  Sherwood.  Then 
what  had  Martinez  a  right  to  conclude  would  be  done  ?  It 
was  the  duty  of  Sherwood  to  provide  funds  to  meet  the  bill 
when  it  became  due  ;  and  the  nolder  accordingly  applied  to 
Sherwood,  The  bill  was  dishonored,  and  it  was  important 
for  Martinez  to  know  that  the  bill  had  been  dishonored,  be- 
cause then  he  had  a  right  to  sue  Sherwood  and  the  other 
parties  for  contribution.  I  think,  therefore,  that  this  does 
not  bring  Martinez  under  the  rule  which  says  that,  if  the 
drawer  is  primarily  liable  to  pay,  then  notice  need  not  be 
given. 

Judgmefrd  for  the  defendant  ('). 

Solicitor  for  plaintiff :  (7.  E.  Philbrick. 
Solicitors  for  defendant :  Smith  <fe  Howard. 

(>)  1  T.  R.,  405 ;  2  Sm,  L.  C,  7th  ed,  60.        (*)  16  M.  <fr  W.,  at  p.  748. 

P)  16  M.  <fr  W.,  743.  (»)  See  Fo^er  v.  Parker,  2  C,  P.  D„  18. 

O  11  East,  «tp.  117. 
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[2  Qaeen's  Bench  Diyision,  48.] 

Dec.  21,  1876. 

[IN  THE  COURT  OF  APPEAL.] 

[48         *The  Queen  v.  Aspinall  and  Others  ('). 

(Jon^raey  to  defrmid — Stifficteney  of  Indictment — Obtaining  Quotation  for  Shares  of 
new  Company  by  false  FrHences — Official  List  of  Stock  Mxcftange. 

In  ED  indictment  for  conspiracy,  the  first  count  stated  that  "  The  Stock  Exchan^^e  ** 
was  managed  by  a  committee  for  general  purposes,  who  had  adopted  rules  and  regu- 
lations for  the  conduct  of  business  on  the  Stock  Exchange ;  and  tnat  defendants  were 
promoters  of  the  E.  Company,  Limited,  a  new  company  which  had  proposed  to  raise 
a  capital  of  £85,000  by  subscriptions  of  shares  of  £1  each  in  addition  to  £l&,0<X)  rep- 
resented by  1 5,000  fully  paid-up  shares.  That  by  the  rules  and  regulations  of  the  Stock 
Exchange  all  persons  dealing  in  the  shares  of  a  new  company  required,  for  Uie  purpose 
of  making  their  contracts  enforceable  according  to  these  rules  and  regulations,  that 
a  special  settling  day  should  be  fixed  by  the  committee  for  general  purposes,  upon 
which  day  all  share.<«  which  had  been  theretofore  bought  and  sold  should  be  delivered 
and  paid  for,  dc.  That  application  had  been  made  on  behalf  of  the  defendants  to 
the  committee  to  appoint  a  settling  day  for  transactions  in  the  shares  of  the  company, 
and  that  it  became  necessary  that  the  company  should  comply  with  certain  rules 
duly  issued  by  the  committee,  to  the  effect,  127,  that  a  settling  day  would  be  ap- 
pointed, provided  that  no  allegations  of  fraud  be  substantiated,  that  there  had  been 
no  misrepresentation  or  suppression  of  material  facts,  Ac;  128,  that,  previous  to 
such  application  being  submitted  to  the  committee,  production  of  the  following  doc- 
uments should  be  required,  the  original  applications  for  shares,  together  with  the 
allotment-book  signed  by  the  chairman  and  secretary  to  the  company,  and  a  certifi- 
cate si^ed  in  like  manner  stating  the  number  of  shares  applied  for  and  uncondition- 
ally allotted,  and  the  amount  of  deposits  pa\d  thereon.  The  count  then  alleged  that 
the  plaintiffs  conspired  to  injure  and  deceive  the  committee  by  false  pretences  (set- 
ting them  out),  and  to  induce  them  to  appoint  a  settling  day  for  the  company. 

Second  count :  That  defendants  were  promoters  of  the  K.  Company,  Limited,  and 
that  application  had  been  made  on  behalr  of  the  company  to  the  committee  for  general 
purposes  of  the  Stock  Exchange  to  order  the  quotation  of  the  company  in  the  ofii- 
cial  list  of  the  Stock  Exchange  under  a  rule,  129,  duly  issued  by  the  committee,  to 
the  effect  that  the  committee  would  order  the  quotation  of  a  new  company  in  the 
ofiicial  list,  provided  that  the  company  was  of  bona  fide  character,  ibc,  that  the  re- 
quirements of  rule  128  had  been  complied  with,  that  two-thirds  of  the  whole  nom- 
inal capital  proposed  to  be  issued  had  been  applied  for  and  unconditionally  allotted 
to  the  public,  and  that  a  member  of  the  Stock  Exchange  is  authorized  by  the  com- 
pany to  give  full  information  as  to  the  formation  of  the  undertaking,  and  able  to 
satisfy  the  committee  as  to  all  particulars  they  may  require.  Averment,  that  defen- 
dants requested  a  firm  of  stockbrokers  to  give  the  information  before  mentioned, 
and  to  apply  to  the  committee  to  order  the  quotation  of  the  shares  of  the  company 
in  the  official  list,  and  employed  the  brokers  to  sell  6,000  shares  of  the  company  on 
behidf  of  alleged  vendors  of  patents,  and  that  defendants  unlawfully  conspired  and 
49]  agreed  by  divers  false  pretences  to  *injure  and  deceive  the  committee,  and  to 
induce  uiem,  contrary  to  the  true  intent  and  meaning  of  the  rules  mentioned  in  this 
and  the  first  count,  to  order  a  quotation  of  the  shares  of  the  company  in  the  official 
list  of  the  Stock  Exchange,  and  thereby  to  induce  and  persuade  divers  of  the 
Queen's  liege  subjects,  who  should  thereafter  buy  and  sell  the  shares  of  the  company, 
to  believe  that  the  company  was  duly  formed  and  constituted,  and  had  in  all  respects 
complied  with  the  rules  of  the  Stock  Exchange,  so  as  to  entitle  the  company  to  have 
their  shares  quoted  in  the  official  list.     And  that  defendants,  in  pursuance  of  the 

(»)  Affirming  18  Eng.  R.,  152. 
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conspirncy,  falsely  pretended  to  Z.  and  others,  members  of  the  committee,  that  the 
number  of  shares  applied  for  by  the  public  was  84,865,  and  that  the  amount  re- 
ceived thereon,  at  \()».  per  share,  was  £17,282,  that  16,000  had  been  allotted  to  the 
patentee,  and  that  no  shares  had  been  conditionally  allotted ;  and  thereby  induced 
the  committee  to  order  the  shares  to  be  quoted  in  the  official  list. 

A  verdict  of  guilty  having  been  returned,  and  judgment  entered  thereon,  on  error: 
Ileid,  affirming  the  judgment  of  the  Queen's  Bench  Division,  that  the  second  count 
was  good  after  verdict,  and  sufficiently  alleged  a  criminal  conspiracy;  for  that  it  con- 
tained allegations,  some  accurately  and  some  inaccurately  stated,  which,  assuming 
them  to  have  been  found  proved  in  a  sense  adverse  to  the  defendants,  showed  that 
there  was  an  agreement  by  them  to  cheat  and  defraud,  by  means  of  false  pretences, 
those  liege  subjects  who  might  buy  shares  in  the  company. 

A  VERDICT  of  giiilty  having  been  returned  on  the  first  and 
second  counts  of  the  indictment,  the  defendants  moved,  in- 
ter  alia^  in  arrest  of  judgment,  and  the  Queen's  Bench 
Division  discharged  the  rule(*),  after  which  sentence  was 
pronounced  and  judgment  entered  up,  upon  which  two  of 
the  defendants,  Aspinall  and  C.  Knocker,  Drought  error. 

First  count  against  Joseph  Aspinall,  William  Wlijrte,  Charles  Knocker,  John 
8aanders  Muir,  and  two  others :  That  by  a  deed  made  and  dated  the  27th  of 
March,  1802,  an  undertaking  was  proposed  to  be  carried  on  thenceforth  in  a 
building  then  erected  near  Tnrogmorton  Street,  City,  for  the  transacting  of  buy- 
ing and  selling  the  public  stocKs  or  funds  of  this  kingdom,  and  a  capital  sum 
of  £20,000  had  then  been  subscribed  for  setting  on  foot  and  carrying  on  the  said 
nndertaking, under  the  name  of  "  The  Stock  Exchange,"  and  was  then  divided 
into  400  shares  of  £50  each,  and  nine  persons  were  then  appointed  trustees  and 
managers  of  the  undertaking,  and  due  provision  was  then  made  for  election  of 
trustees  and  managers  from  among  the  proprietors  of  the  undertaking,  to  fill 
up  vacancies  so  that  there  should  be  nine  such  trustees  and  managers.  And  for 
the  management  and  transacting  the  concerns  of  the  undertaking,  thirty  per- 
sons had,  previous  to  March  27,  1802,  been  chosen  by  ballot  at  a  general  meet- 
ing of  the  proprietors,  a  committee  for  general  purposes,  and  due  provision  was 
then  made  for  an  annual  election  by  ballot  of  thirty  proprietors  of  "  The  Stock 
Exchange."  to  act  for  the  tenn  of  one  year  as  aforesaid,  and  the  committee  for 
general  purposes  ♦were  thenceforth  emp<)w^ered  to  have  the  sole  manage-  [50 
ment,  regulation,  and  direction  of  all  the  concerns  of  the  undertaking,  except 
the  treasurership  thereof  and  the  direction  and  management  of  the  buildings  ; 
and  were  empowered  to  admit  such  persons,  whether  proprietors  or  not,  as  they 
should  think  proper.,  to  attend  and  frequent  the  building  called  the  Stock  Ex- 
change, for  the  transacting  therein  the  business  of  a  stockbroker  or  jobber  for 
one  year,  to  be  computed  from  the  25th  of  March  in  each  year,  and  at  a  price  of 
admission  fixed  by  the  trustees  and  managers  aforesaid.  And  that  from  and 
after  the  date  of  the  deed  and  at  the  time  of  the  taking  the  inquisition,  the 
management,  &c.,  of  the  concerns  of  the  undertaking,  except  as  aforesaid,  had 
been  and  were  carried  on  by  the  committee  for  general  purposes  of  the  Stock 
Exchange,  and  who  had  from  time  to  time  adopted  rules  and  regulations  for  the 
conduct  of  business  on  the  Stock  Exchange,  which  were  in  full  force  and  effect 
in  respect  of  the  members  of  the  Stock  Exchange  and  Stock  Exchange  transac- 
tions, and  the  committee  for  general  purposes  had  full  power  and  authority  to 
expel  any  member  of  the  Stock  Exchange  who  violated  any  of  the  regulations 
so  adopted,  or  failed  to  comply  with  any  of  the  decisions  of  the  committee. 
Averment,  that  heretofore  J.  Aspinall  and  W.  Whyte  had  been  directors  of  a 
public  company  called  the  Eupion  Fuel  and  Gas  Company,  Limited,  and  one  G. 
P.  Knocker  had  been  the  secretary  and  public  officer  of  the  company,  and  S.  G. 
Fry,  J.  S.  Muir,  and  C.  Knocker  had  been  persons  aiding  and  assisting  in  the 

0)  1  Q.  B.  D.,  780 ;  18  Eng.  R.,  162. 
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establishment  of  the  company,  and  that  the  company  had  proposed  to  raise  a 
capital  of  £35,000  by  subscriptions  of  shares  of  £1  each  in  addition  to  £15,000 
represented  by  15,000  fully  paid-op  shares,  for  the  purpose  of  carrying  oat  the 
objects  of  the  company,  and  that  the  company  was  in  all  respects  a  new  com- 
pany. And  that  all  persons  dealing  in  the  shares  of  a  new  company,  according 
to  the  rules,  regulations,  and  usages  of  the  Stock  Exchange,  when  such  new 
company  had  not  yet  received  the  appointment  of  a  special  settling  day  in  n*spect 
of  the  transactions  in  the  shares  of  such  new  company,  required,  for  the  purpose 
of  making  their  contracts  and  bargains  in  respect  of  the  shares  enforceable  ac- 
cording to  the  rules  and  regulations  of  the  Stock  Exchange,  that  a  special  set- 
tling day  should  be  fixed  l)y  the  committee  for  general  purposes  of  the  Stock 
Excliange,  upon  which  settling  day  all  shares  which  had  been  theretofore 
bought  and  sold  should  be  delivered  and  paid  for  according  to  the  rules,  regula- 
tions, and  usages  of  the  Stock  Exchange.  And  that  on  April  1,  1874,  an  appli- 
cation had  b<^n  made  by  and  on  behalf  of  Aspinall,  Whyte,  G.  P.  Knocker, 
Fry,  Muir,  and  C.  Knocker,  to  the  committee  for  general  purposes  of  the  Stock 
Exchange,  to  appoint  a  special  settling  day  for  transactions  in  the  shares  of  the 
company,  and  thereupon  it  became  and  was  necessary  that  the  company  should 
comply  with  the  terms  of  certain  rules  duly  issued  and  published  by  the  com- 
mittee, and  which  rules  were  and  are  as  follows  :  '*  127.  The  committee  will 
appoint  a  special  settling  day  for  transactions  in  the  shares  of  a  company, 
provided  that  no  allegation  of  fraud  be  substantiated  ;  that  there  has  been  no 
misrepresentation  or  suppression  of  material  facts  ;  that  sufficient  scrip  or  shares 
are  ready  for  delivery;  and  that  no  impediment  exists  to  the  settlement  of  the 
account.  128.  The  secretary  to  the  share  and  loan  department  shall  give  one 
week's  notice  to  the  Stock  Exchange  of  any  application  for  a  special  settling  day 
for  transactions  in  the  shares  of  a  new  company  previous  to  such  application 
being  submitted  to  the  committee,  and  shall  require  the  production  of  the  fol- 
61]  lowing  documents,  viz.,  the  prospectus,  the  act  of  Pnrliament,  *the  arti- 
cles of  association,  or  a  certificate  that  the  company  is  constituted  upon  the 
cost-book  system,  under  the  Stannary  laws ;  the  original  applications  for 
shares,  together  with  the  allotment- book  signed  by  the  chairman  and  secretary 
to  the  company,  and  a  certificate  signed  in  like  manner,  stating  the  number  of 
shares  applied  for  and  unconditionally  allotted,  and  the  amount  of  deposits  paid 
thereon  ;  the  banker's  pass-book  and  a  certificate  from  the  bankers,  stating  the 
amount  of  deposits  received."  And  that  A8pii)all,  Whyte.  Knocker,  Muir,  C. 
Knocker,  and  Fry,  knowing  the  premises,  and  contriving  and  intending  to  cheat 
and  defraud,  had,  on  the  8d  of  February,  1874,  unlawfully  conspired,  combined, 
confederated,  and  agrecsd  together,  and  with  divers  other  persons,  to  the  jurors 
unknown,  by  divers  false  pretences,  &c.,  to  injure,  deceive,  prejudice,  and  de- 
fraud S.  De  Zoete,  T.  Fenn,  and  others,  then  being  members  of  the  committee 
for  general  purposes  of  the  Stock  Exchange,  and  to  induce  them,  contrary  to 
the  true  intent  and  meaning  of  the  rule  hereinbefore  recited,  to  appoint  a  special 
settling  day  of  the  Stock  Exchange  for  transactions  in  the  shares  of  the  com- 
pany. And  that  Aspinall,  Whyte,  G.  P.  Knocker,  Muir,  ('.  Knocker,  and  Fry, 
in  pursuance  of  the  unlawful  conspiracy,  &c.,  unlawfully  and  knowingly  did 
falsely  pretend  to  S.  H.  De  Zoete,  T.  Fenn,  and  others,  then  being  menilx»rs  of 
the  committee  for  general  purposes  of  the  Stock  Exchange,  that  the  number  of 
shares  of  the  company  applied  for  by  the  public  was  then  34,805,  that  the  num- 
ber of  shares  of  the  company  allotted  unconditionally  was  then  34,365.  and  that 
the  amount  received  by  the  company  thereon  was,  on  application,  10s.  per  share, 
amounting  to  the  sum  of  £17,182  lOV,  that  15,000  of  the  shares  of  the  company 
had  then  been  allotted  to  the  patentee,  and  that  no  shart*s  of  the  company  had 
been  conditionally  allotted  ;  whereas  in  truth  and  in  fact,  the  number  of  shares 
of  the  company  applied  for  by  the  public  wad  not  then  34,365,  nor  any  number, 
and  whereas  the  number  of  sfiares  allotted  unconditionally  was  not  then  34,365, 
but  the  greater  part  of  the  shares  had  been  allotted  to  the  applicants  for  the 
same  upon  the  condition  that  they,  the  applicants,  should  not  be  called  upon  to 
pay  for  the  same,  and  whereas  the  amount  received  by  the  company  upon  the 
application  for  the  shares  was  klot  £17,182  lOir.,  nor  was  any  amount  whatever 


Vol  IT.]  QUEEN'S  BENCH  DIVISION.  201 

The  Queen  v.  AspinalL  1876 

received  by  the  company  from  applicants  for  shares,  and  whereas  15,000  fully 
paid-up  shares  of  the  company  had  not  been  taken  by  the  patentee,  &c. 
.  Second  count :  That  at  the  time  of  committing  the  offence  hereinafter  men- 
tioned, Aspinall  and  Whyte  were  directors  and  G.  P.  Knocker  secretary  of  the 
Eupion  Fuel  and  Gas  Company  (Limited),  and  Fry,  Muir,  and  C.  Knocker  were 
persons  aiding  and  assisting  in  the  establishment  of  the  company,  and  applica- 
tions bad  been  made  on  behalf  of  the  company  to  the  committee  for  general  pur- 
poses of  the  Stock  Exchange  to  order  the  quotation  of  the  new  company  in  the 
official  list  of  the  Stock  Exchange,  under  and  in  pursuance  of  a  rule  duly  issued 
and  published  by  the  committee  as  follows  :  "  129.  The  committee  wUl  order 
the  quotation  of  a  new  company  in  the  official  list,  provided  that  the  company  is 
of  bona  fide  character  and  of  sufficient  magnitude  and  importance ;  that  the 
requirements  of  rule  128  have  been  complied  with,  and  that  the  prospectus  has 
been  publicly  advertised,  and  agrees  substantially  with  the  act  of  Parliament 
or  the  articles  of  association,  and,  in  the  case  of  limited  companies,  contains 
the  memorandum  of  association  ;  that  it  provides  for  the  issue  of  not  less  than 
one  half  of  the  nominal  capital,  and  for  the  payment  of  ten  *per  cent.  [52 
apon  the  amount  subscribed ;  and  sets  forth  the  arrangements  for  raising  the 
capital,  whether  by  shares  fully  or  partly  paid  up.  with  the  amounts  of  each 
respectively,  and  also  states  the  amount  paid  or  to  be  paid  in  money  or  other- 
wise to  concessionaires,  owners  of  property,  or  others,  on  the  formation  of  the 
company,  or  to  contractors  for  works  to  be  executed,  and  the  number  of  shares, 
if  any,  proposed  to  be  conditionally  allotted  ;  that  two-thirds  of  the  whole  nom- 
inal capital  proposed  to  be  issued  (shares  reserved  or  granted  in  lieu  of  money 
payments  to  concessionaires,  owners  of  property,  or  others,  not  being  CQunt^ 
in  such  two- thirds)  have  been  applied  for  and  unconditionally  allotted  to  the 
public;  that  the  articles  of  association  restrain  the  directors' from  employing 
the  funds  of  the  company  in  the  purchase  of  its  own  shares,  and  that  a  member 
of  the  Stock  Exchange  is  authorized  by  the  company  to  give  full  information  as 
to  the  formation  of  the  undertaking,  and  able  to  satisfy  the  committee  as  to  all 
particulars  they  may  r^quire.  In  cases  where  fully  paid-up  shares  have  been 
granted  in  lieu  of  money  payments,  an  official  certificate  will  be  required  that 
the  contract  providing  for  the  issue  of  such  shares  has  been  filed  with  the  regis- 
trar of  joint  stock  companies,  as  prescribed  by  the  25th  section  of  the  Companies 
Amendment  Act,  1867."  Averment:  That  the  defendants  had  applied  to  and 
requested  one  Sir  R.  W.  Garden  and  others,  a  firm  of  stockbrokers  and  members 
of  the  Stock  Exchange,  and  authorized  them  to  give  the  information  hereinbe- 
fore mentioned,  and  to  apply  to  the  committee  to  order  the  quotation  of  the 
shares  of  the  company  in  the  official  list  of  the  Stock  Exchange,  and  G.  P. 
Knocker  had  employed  them  to  sell  5,000  shares  of  the  company  on  behalf  of 
certain  alleged  vendors  of  patents,  and  they  had  bargained  for  the  sale  of  300  of 
the  shares.  And  that  Aspinall,  Whyte,  G.  P.  Knocker,  Muir,  C.  Knocker,  and 
Fry,  did,  on  the  3d  of  February,  1874,  unlawfully  conspire,  combine,  confeder- 
ate, and  agree  together,  and  with  divers  other  persons  whose  names  were  to  the 
jurors  unknown,  by  divers  false  pretences,  and  artful  and  subtle  means,  devices, 
and  stratagems,  to  injure  and  deceive  the  said  members  of  the  committee,  and 
to  induce  them,  contrary  to  the  true  intent  and  meaning  of  the  rules  in  this 
count  and  in  the  first  count  of  the  indictment  mentioned,  to  order  a  quotation  of 
the  shares  of  the  company  in  the  official  list  of  the  Stock  Exchange,  and  thereby 
to  induce  and  persuade  divers  of  the  liege  subjects  of  our  Lady  uie  Queen,  who 
should  thereafter  buy  and  sell  the  shares  of  the  company,  to  believe  that  the 
company  was  duly  formed  and  constituted,  and  had  in  all  respects  complied 
with  the  rules  and  regulations  of  the  said  undertaking  in  the  first  count  of  this 
indictment  described  and  mentioned,  to  wit,  the  said  Stock  Exchange,  so  as  to 
entitle  the  company  to  have  their  shares  quoted  in  the  official  list  of  the  said 
Stock  Exchange.  And  that  Aspinall,  Whyte,  G.  P.  Knocker,  Muir,  C.  Knocker, 
and  Fry,  and  the  other  persons,  &c.,  in  pursuance  of  the  unlawful  conspiracy, 
combination,  confederacy,  and  agreement,  unlawfully  and  knowingly  did  falsely 
pretend  to  De  Zoete,  Fenn,  and  others,  members  of  the  committee,  &c.,  that  the 
number  of  shares  of  the  company  applied  for  by  the  public  was  then  34,865, 

19  Eng.  Rep.  26 
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and  that  the  amount  received  by  the  company  thereon  was  on  application  lOf. 
per  share,  amounting  to  the  sum  of  £17,182  10«. ;  that  15,000  of  the  shares  had 
then  been  allotted  to  the  patentee  ;  that  no  shares  had  been  conditionally  allot- 
ted ;  and  did  thereby  induce  the  committee  for  general  purposes  of  the  Stock 
Exchange  to  order  the  shares  to  be  quoted  in  the  official  list  of  the  Stock  Ex- 
change on  and  after  the  28th  of  May,  1874. 

53]  *The  record  having  been  formally  made  up,  the  defen- 
dants, Aspinall  and  C.  Knocker,  assigned  as  error: — 

1.  That  neither  the  first  nor  the  second  count  of  the  indictment  discloses  any 
criminal  offence. 

2.  That  the  first  count  charges  merely  a  conspiracy  to  deceive  and  defraud 
the  committee  of  the  Stock  Exchange,  and  to  induce  them  to  appoint  a  settling 
day,  and  does  not  go  on  to  aver  an  intent  to  defraud  them  or  any  one  of  goods, 
money,  or  otherwise,  or  that  any  fraud  was  intended  to  result  or  would  probably 
result  from  such  appointment. 

3.  That  the  second  count  charges  only  a  conspiracy  to  injure  and  deceive  the 
committee,  and  to  induce  them  to  order  a  quotation  of  the  shares  of  the  com- 
pany, and  thereby  induce  persons  who  should  thereafter  buy  and  sell  such 
shares  to  believe  that  the  company  was  duly  formed,  and  had  complied  with  the 
rules  of  the  Stock  Exchange  so  as  to  be  entitled  to  have  the  shares  quoted.  That 
it  contains  no  averment  that  it  was  to  defraud  the  committee  of  money,  goods, 
chattels,  or  otherwise,  or  that  it  was  intended  thus  to  defraud  such  prospective 
buyers  or  sellers,  or  that  any  fraud  would  probably  result  therefrom. 

4.  That  fraudulently  and  deceitfully  to  induce  the  committee  to  appoint  a 
settling  day  or  to  order  a  quotation  of  shares  is  not  necessarily  unlawful  in  a 
criminal  sense,  and  it  is  not  shown  in  either  count  to  be  so  unlawful  by  an 
averment  that  criminal  fraud  was  intended  or  would  probably  result  therefrom. 

5.  That  to  render  a  conspiracy  indictable,  either  the  means  use4  or  the  object 
of  the  conspiracy  must  be  unlawful,  that  neither  of  the  counts  shows  either 
the  means  or  the  object  to  be  criminally  unlawful. 

6.  That  it  is  quite  consistent  with  the  averment  in  both  the  counts  that  the 
company  was  good  financially,  and  that  the  defendants  Aspinall,  Whyte,  Muir, 
and  filnocker,  only  induced  by  irregular,  but  not  by  criminal  or  unlawful,  mejins, 
the  committee  to  appoint  a  settling  day  and  to  order  a  quotation  of  shares,  with- 
out intending  ultimate  fraud  being  a  necessary  or  a  probable  result ;  and  that 
an  inference  of  such  fraud  ought  not  to  be  drawn,  especially  as  it  is  negatived 
by  the  fact  that  the  said  defendants  were  acquitted  and  found  not  guilty  upon 
the  last  count  which  avers  an  intent  thus  to  defraud  the  public  of  money. 

7.  That  the  only  objects  of  the  conspiracy  averred  in  the  first  and  second 
counts  are  to  induce  the  committee  to  appoint  a  settling  day  and  to  order  a 
quotation  of  shares,  and  to  induce  probable  buyers  and  sellers  to  believe  that 
that  the  rules  of  the  Stock  Exchange  had  been  complied  with  and  that  the  quo- 
tation  of  shares  was  properly  made,  but  no  inference  of  an  intended  fraud  upon 
the  public  ought  to  be  drawn  therefrom,  because  it  is  too  remote,  and  because 
the  jury  negatived  all  the  suggestions  of  intended  fraud  made  in  the  other 
counts  by  finding  the  said  defendants  not  guilty  thereon. 

Nov.  27.  Benjamin]  Q.C.,  and  Metcalfe^  Q.C.,  for  the 
defendant  Aspinall,  insisted  upon  all  the  assignments  of 
error :  The  first  count  is  clearly  bad,  the  only  intent  alleged 
is  to  deceive  the  committee  of  the  Stock  Exchange.  As  to  the 
54]  second  count,  *Rex  v.  De  Berenger{')  was  and  will  be 
relied  on  by  the  prosecution  :  but  there  are  allegations  there 
to  which  there  are  no  corresponding  allegations  in  the  sec- 

(')  8  M.  &  S.,  67. 
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ODd  count.  In  that  case  the  false  pretences  were  specified. 
The  mere  telling  of  lies,  which  is  all  the  second  count  alleges, 
is  not  indictable.  In  Jieg.  v.  Warburton  (*)  Cockburn,  C.  J., 
says:  "It  has  been  doubted  sometimes  whether  the  law  of 
England  does  not  go  too  far  in  treating  as  conspiracies  agree- 
ments to  do  acts  which,  if  done,  would  not  be  criminal 
offences."  In  Rex  v.  Dixon  (")  the  natuml  consequence  of 
the  act  charged  was  injury  to  the  health  of  the  persons  eat- 
ing the  breaa ;  but  here  the  injury  to  the  prospective  dealers 
in  the  oJinres  is  too  remote  to  be  inferred.  Moreover,  the 
names  of  the  buyers  ought  to  have  been  alleged,  as  was  held 
in  Kinff  v.  Jieg.  Q  in  error. 

[Brett,  J. A.:  In  that  case  it  was  said  that,  if  the  con- 
Bpiracy  bad  been  alleged  to  be  to  cheat  any  indefinite  indi- 
viduals who  might*  deal  with  the  defendants,  that  would 
have  been  sufScient.     That  is  the  mode  of  allegation  here.] 

In  the  present  case  there  is  no  averment  of  any  intention 
to  injure  anybody  beyond  the  intent  to  deceive  the  Stock 
Exchange  committee,  and  to  induce  the  dealers  to  believe 
certain  facts.  There  is  no  allegation  that  it  was  with  intent 
to  defraud  these  persons,  nor  is  there  any  allegation  that  the 
belief  would  have  been  unfounded.  If  the  second  count  of 
this  indictment  be  held  good,  it  will  be  going  much  further 
than  any  case  has  yet  gone.  Nothing  is  distinctly  alleged, 
neither  the  false  pretences,  nor  the  intention  to  defraud,  nor, 
where  the  overt  acts  are  set  out,  is  it  alleged  in  what  way 
the  statements  made  by  the  defendants  were  false.  All  the 
statements  might  be  false,  and  yet  the  company  might  have 
been  entitled  to  a  quotation  on  the  StocK  Exchange.  In 
order  to  support  this  count  it  is  necessary  to  assume  every- 
thing against  the  defendants,  but  this  cannot  be  done  even 
after  verdict. 

Nov.  29.  C.  Bowen^  for  the  defendant  C.  Knocker,  in- 
sisted chiefly  on  the  want  of  any  allegation  that  the  belief 
which  was  *induced  by  the  defendants  in  the  purchas-  [55 
ers  was  unfounded :  If  it  were  said  to  be  a  belief  that  the 
company  had  complied  with  rules  which  they  had  not  really 
complied  with,  nan  constat  that  the  rules  not  complied  with 
had  any  relation  to  the. value  of  the  shares,  so  as  to  affect 
the  price,  and  if  so  there  would  be  no  fraud  on  the  i)urchas- 
ers.  [He  cited,  in  addition  to  cases  already  referred  to, 
Spiers  v.  Parker  {*) ;  Bishop  v.  Hay  ward  (') ;  Hex  v.  Ful- 
ler (■) ;  Beg.  v.  Peck  (') ;  Rex  v.  Fowle  (').] 

(>)  Law  Rep..  1  C.  C,  at  p.  276.  *  (»)  4  T.  R..  470,  472. 

(»)  3  M.  4  S.,  11.  (•)  1  Ld.  Raym.,  609. 

(•)  7  Q.  B..  795.  (')  9  A.  &  E.,  686. 

(*)  1  T.  R.,  141.  (8)  4  C.  «t  P.,  692. 
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Sir  H.  S.  Giffard^  S.G.  (with  him  Poland  and  Be8ley\  for 
the  Crown:  [The  court  directed  him  to  confine  his  argu- 
ments to  the  second  count]  The  second  count  is  good  after 
verdict.  There  is  no  distinction,  as  to  what  insuflScient  aver- 
ments are  cured  by  verdict,  between  civil  and  criminal  plead- 
ings :  Heyman  v.  Meg.  (*).  So  in  Reg.  v.  Ooldsmith  {\  on 
an  indictment  for  receiving  goods  knowing  them  to  have 
been  obtained  by  false  pretences,  it  was  held  no  objection 
after  verdict  that  the  false  pretences  were  not  alleged  nor 
negatived.  Tbat  is  a  stronger  case  than  the  present,,  because 
the  nature  of  the  false  pretences  was  material  in  order  to 
show  that  they  were  criminal  within  the  statute;  but  the 
court  held  that  it  must  be  assumed  after  verdict  that  false 
pretences  within  the  statute  had  been  proved.  This  is  not  an 
indictment  for  false  pretences,  but  for  conspiracy.  In  the 
one,  .the  false  pretences  must  be  set  out  and  negatived,  and 
those  allegations  must  be  proved,  and  it  must  also  be  proved 
that  the  pretences  were  false  to  the  knowledge  of  the  defen- 
dants, and  that  the  goods  were  obtained  by  the  false  pre- 
tences. Whereas,  in  the  case  of  a  conspiracy,  the  conspiring 
is  the  essence  of  the  crime,  and  the  pretences  need  not  be 
set  out,  non  constat  that  they  had  been  agreed  upon.  It 
may  be  that  defendants  only  agreed  to  make  such  false  state- 
ments as  should  turn  out  to  be  necessary  when  the  time 
came  to  deceive  the  committee.  Unless  the  court  is  prepared, 
to  overrule  Sidserf^s  Case  (*)  and  OilVs  Case  (*),  it  cannot 
be  contended  that  the  false  pretences  need  be  alleged; 
66]  cL  fortiori^  if  any  are  *alleged  it  is  unnecessary  to 
negative  them,  and  after  verdict  it  must  be  taken  that  they 
were  false. 

[Mellish,  L.  J.:  The  only  diflSculty,  as  it  seems  to  me,  is 
that  there  is  no  intent  to  defraud  alleged.] 

A  person  must  be  taken  to  intend  the  ordinary  and  nat- 
ural consequences  of  his  acts ;  and  if  there  is  an  allegation 
of  acts  of  which  the  ordinary  and  natural  consequence  is  to 
defraud,  then  after  verdict  it  must  be  taken  that  the  defen- 
dants did  the  acts  with  intent  to  defraud.  Moreover,  this 
intention  is  in  effect  alleged  by  the  statement  that  the  de- 
fendants "unlawfully"  conspired.  And  the  nature  of  the 
overt  acts  alleged  may  also  be  used  to  interpret  the  meaning 
of  previous  allegations. 

henjamin^  Q.C.,  in  reply:    Rex  v.  Perrott  (')  is  a  direct 

% 
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authority  that  it  is  not  enough  to  allege  the  false  pretences, 
and  the  truth  must  be  negatived. 

[Brett,  J.  A. :  That  was  an  indictment  for  obtaining  money 
by  false  pretences.  Meg,  v.  Oompertz  (*)  is  a  direct  authority 
to  the  contrary  as  to  an  indictment  for  conspiracy.] 

In  that  case  there  was  an  allegation  of  intent  to  defraud 
of  money.     There  is  no  such  allegation  here. 

Cut.  ddv.  ^ult. 

Dec.  21.  The  following  judgments  were  delivered : 
Brett,  J.  A.:  Every  pleading,  civil  or  criminal,  must  con- 
tain allegations  of  the  existence  of  all  the  facts  necessary  to 
support  the  charge  or  defence  set  up  by  such  pleading.  An 
indictment  must,  therefore,  contain  an  allegation  of  every 
fact  necessary  to  constitute  the  criminal  charge  preferred 
by  it.  As  in  order  to  make  acts  criminal  they  must  always 
be  done  with  a  criminal  mind,  the  existence  of  that  crimi- 
nality of  mind  must  always  be  alleged.  If,  in  order  to  sup- 
0  port  the  charge,  it  is  necessary  to  show  that  certain  acts 
have  been  committed,  it  is  necessary  to  allege  that  those 
acts  were  in  fact  committed.  If  it  is  necessary  to  show  that 
those  acts,  when  they  were  committed,  were  done  with  a 
particular  intent,  it  is  necessary  to  aver  that  intention.  If 
It  is  necessary,  in  order  to  support  the  charge,  that  the  ex- 
istence of  a  certain  fact  should  be  negatived,  that  negative 
must  be  alleged.  *The  first  allegation  thus  mentioned  [57 
is  always  contained  in  the  preliminary  assertion  that  the 
accused  did  the  thing  or  things  complained  of  "fraudu- 
lently," *' falsely,  ''unlawfully,"  or  "feloniously,"  &c. 
And  that  is  the  whole  effect  of  this  preliminary  allegation. 

The  necessity  and  the  form  of  the  allegations  may  be  ex- 
emplified in  an  indictment  for  false  pretences  or  perjury. 
To  support  a  charge  of  obtaining  money,  &c.,  by  false  pre- 
tences, it  is  necessary  to  show,  and,  therefore,  to  allege,  that 
the  prisoner,  with  a  wicked  or  criminal  mind,  stated  some- 
thing which,  if  true,  would  be  an  existing  fact ;  that  he  did 
so  with  intent  to  procure  the  possession  of  money,  &c. ;  that 
he  knew  his  statement  was — that  is  to  say,  that  so  far  as  his 
mind  was  concerned  he  intended  that  his  statement  should 
be — false  ;  that  by  the  statement  he  did  so  act  on  the  mind 
of  the  prosecutor  as  that  he  did  thereby  obtain  monev,  &c.; 
that  the  statement  was  in  fact  untrue,  in  the  sense  oi  being 
incorrect.  And  both  the  last  allegations  are  necessary  facts 
of  the  charge ;  for  although  the  accused  had  a  criminal  in- 
tent, and  believed  that  his  statement  was  false,  yet  if  in  fact 

0)  9  Q.  B.,  824. 
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either  the  prosecutor  was  not  thereby  persuaded,  or  by 
chance  the  statement  was  not  incorrect,  the  charge  is  not 
supported,  the  crime  is  not  committed.  And  it  was  for 
want  of  the  allegation,  that  the  pretences  relied  on  by  the 
prosecutor  as  the  material  false  ones  were  in  fact  untrue, 
that  the  indictment  was  held  bad  in  Hex  v.  Perrott  (*).  So 
in  perjury  it  is  a  necessary  allegation  tliat  the  statement  on 
oath  relied  upon  as  perjury  was  false  in  fact,  in  the  sense  of 
being  incorrect  in  fact.  Though  the  accused  believed  he  was 
swearing  a  falsehood,  and  was  thereby  morally  periured, 
yet  if  by  chance  his  statement  were  true  in  fact,  he  could  not 
be  convicted  of  perjury. 

Thefe  is  another  rule  with  regard  to  pleading  which  must 
be  enunciated,  the  rule  with  regard  to  the  effect  to  be  given 
to  pleadings  after  verdict.  It  is  thus  stated  in  Hey  man  v. 
•Reg.  ('):  '*  Where  an  averment,  which  is  necessary  for  the 
support  of  the  pleading,  is  imperfectly  stated,  and  tlie  ver- 
dict on  an  issue  involving  that  averment  is  found,  if  it  ap- 
pears to  the  court  after  verdict  that  the  verdict  could  not 
08}  have  been  found  on  this  issue  *without  proof  of  this 
averment,  then,  after  verdict,  the  defective  averment,  which 
might  have  been  bad  on  demurrer,  is  cured  by  the  verdict." 
Upon  this  it  should  be  observed  that  the  averment  spoken 
of  is  **an  averment  imperfectly  stated,"  i.e.,  an  averment 
which  is  stated  but  which  is  imperfectly  stated.  The  rule 
is  not  applicable  to  the  case  of  the  total  omission  of  an  essen- 
tial averment.  If  there  be  such  a  total  omission,  the  verdict 
is  no  cure.  And  when  it  is  said  that  the  verdict  could  not 
have  been  found  without  proof  of  the  averment,  the  mean- 
ing is,  the  verdict  could  not  have  been  found  without  find- 
ing this  imperfect  averment  to  have  been  proved  in  a  sense 
adverse  to  the  accused. 

Another  rule  is,  that  in  considering  an  indictment  on  a 
writ  of  error,  and,  therefore,  after  verdict,  it  is  not  necessary 
for,  and  it  is  not  open  to,  the  court  to  inquire  what  facts 
were  proved  at  the  trial.  The  question  is,  whether  assuming 
the  facts  which  are  accurately  alleged  in  the  indictment  to 
have  been  proved  as  alleged,  and  the  facts  which  are  imper- 
fectly alleged  to  have  been  proved  in  a  sense  adverse  to  the 
accused,  the  charge  would  be  supported.  If  it  could,  the 
indictment,  on  error  after  verdict,  is  sufficient.  But  if, 
assuming  both  the  above-mentioned  allegations  of  facts,  the 
perfect  and  imperfect  allegations,  to  be  proved  respectively 
as  before  stated,  the  charge  would  not  be  supported  for 
want  of  the  existence  of  some  other  allegation,  affirmative 

(»)  2  M.  «fe  S.,  879.  (»)  Law  Rep.,  8  Q.  B.,  102,  106. 
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or  negative,  which  has  been  totally  omitted,  then  the  indict- 
ment is  bad  notwithstanding  the  verdict.  The  verdict  is 
only  to  be  taken  as  conclusive  evidence  that  the  facts  alleged 
in  the  indictment  accurately  and  inaccurately  were  proved 
in  a  sense  adverse  to  the  accused.  If  those  facts  so  proved 
would  not  support  the  charge,  the  indictment  is  bad  on  a 
writ  of  error. 

^  In  order  to  apply  these  rules  to  the  present  case  it  is 
necessary  next  to  determine  what  are  the  essential  facts  to 
be  alleged  in  order  to  support  a  charge  of  conspiracy.  Now, 
first,  the  crime  of  conspiracy  is  completely  committed,  if  it 
is  committed  at  all,  the  moment  two  or  more  have  agreed 
tliat  they  will  do,  at  once  or  at  some  future  time,  certain 
things.  It  is  not  necessary  in  order  to  complete  the  offence 
that  any  one  thing  should  be  done  beyond  the  agreement. 
The  conspirators  may  repent  and  stop,  or  may  have  no  op- 
portunity, or  may  be  prevented,  or  may  fail.  Nevertheless 
*the  crime  is  complete ;  it  was  completed  when  they  [59 
agreed.  It  is  not,  of  course,  every  agreement  which  is  a 
criminal  conspiracy.  It  is  difficult,  perhaps,  to  enunciate 
an  exhaustive  or  a  complete  definition ;  but  agreements  may 
be  described  which  ate  undoubtedly  criminal.  An  agree- 
ment to  accomplish  an  end  forbidden  by  law,  though  by 
means  which  would  be  harmless  if  used  to  accomplish  an 
unforbidden  end,  is  a  criminal  conspiracy.  An  agreement  to 
accomplish,  by  means  which  are  if  done  by  themselves  for- 
bidden by  law,  an  end  which  is  harmless  if  accomplished  by 
unforbidden  means,  is  a  criminal  conspiracy.  An  agreement 
made  with  a  fraudulent  or  wicked  mind  to  do  that  which,  if 
done,  would  give  to  the  prosecutor  a  right  of  suit  founded 
on  fraud,  or  on  violence  exercised  on  or  towards  him,  is  a 
criminal  conspiracy :  see  Meg.  v.  WarburUm  (').  There  may 
be  and  probably  are  others. 

If  the  second  count  in  this  indictment  contains  averments 
sufficiently  stated,  which  are  enough  to  show  sufficiently 
that  the  defendants  unlawfully,  i.e.,  with  minds  intending 
to  do  wrong,  agreed  by  false  pretences  to  cheat  and  defraud 
those  who  might  buy  shares  in  the  companv,  it  sufficiently 
alleges  a  criminal  conspiracy  within  the  last  rule  above 
enunciated;  for  if  any  person  were  cheated  by  false  pre- 
tences* into  purchasing  a  commodity  wliich  but  for  such 
falsehood  he  would  not  have  purchased,  it  is  undoubted 
that  he  could  maintain  some  suit  for  relief  or  remedy 
founded  on  the  falsehood  and  fraud  thus  perpetrated  on 
him.     This  is  the  case  of  Hex  v.  De  Betenger  (*).    It  was 

(»)  Law  Rep.,  1  C.  C,  274.  («)  8  M.  4  S.,  67. 
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there  held  that  it  was  a  criminal  conspiracy  to  agree  to  en- 
deavor to  raise  the  price  of  the  public  funds  on  a  particular 
day  by  false  rumors.  This  was  not  because  it  is  an  injury 
to  the  public  to  raise  the  value  of  the  public  funds ;  but 
because  it  is  fraudulent  against  those  who  purchase  a  vend- 
ible commodity  to  raise  the  price  of  it  at  the  time  they  pur- 
chase it  by  fraudulent  falsehoods  on  which  they  are  intended 
to  act.  The  conspiracy  was  held  to  be  criminal,  not  because 
the  article  to  be  dealt  in  was  the  public  funds,  but  because 
the  public  funds  were  a  vendible  commodity.  And  it  was 
held  that  the  oflEence  was  complete  the  moment  the  agree- 
ment was  made ;  and  that  it  was  unnecessary  to  specify  the 
60]  persons  who  became  *purchasers.  It  may  be  well  to 
notice,  too,  that  the  judges  did  not  shrink  from  acting  judi- 
cially on  the  knowledge  that  the  public  funds  were  a  vend- 
ibl^i  commodity. 

The  question,  therefore,  is  whether  there  are  in  the 
second  count  of  this  indictment  allegations,  some  accurately 
and  some  inaccurately  stated,  which,  assuming  them  to  be 
proved  in  a  sense  adverse  to  the  defendants,  show  that  tliere 
was  an  agreement  to  cheat  and  defraud  by  means  of  false 
pretences  those  who  might  buy  shares  in  the  company 
named. 

■ 

The  wicked  mind  or  intention  of  the  defendants  is  alleged 
in  the  usual  form,  namely,  that  they  "unlawfully  agreed." 

There  is  an  allegation  that  they  agreed  to  use  ''false  pre- 
tences.'* It  was  urged  that  this  was  too  general,  and  there- 
fore unjust.  The  same  argument  was  used  and  overruled 
in  Rex  v.  Gill  ('),  Reg.  v.  Gompertz  (•),  and  in  Sydserff  v. 
Reg.  C). 

There  is  an  allegation  that  the  defendants  agreed  by  false 
pretences  *'to  deceive  the  members  of  the  committee  of 
the  Stock  Exchange,  and  to  induce  them,  contrary  to  the 
true  intent  and  meaning  of  the  said  rules  Iter einbef  ore  in 
this  count  and  in  the  first  count  mentioned^  to  order  a 
quotation  of  the  shares  of  the  company  in  the  official  list 
of  the  Stock  Exchange."  Much  minute  criticism  was  ex- 
ercised on  this  allegation ;  but  it  seems  certainly  capable, 
if  found  to  be  proved  in  a  sense  adverse  to  the  defen- 
dants, of  bearing  this  construction, — *'that  the  defendants 
agreed  to  make  such  false  pretences  as  might  appear  neces- 
sary to  deceive  the  committee,  when  the  time  for  them  to 
order  should  come,  into  ordering  a  quotation  as  if  the  rules 
had  been  fulfilled."  You  do  not  deceive  a  person  into 
doing  a  thing  contrary  to  rules  if  the  rules  have  been  ful- 

(»)  2  B.  4  Aid.,  204.  («)  9  Q.  B.,  824.  (»)  11  Q.  B.,  246. 
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filled.  It  was  said  that  it  was  unfair  and  unjast  not  to 
point  out  to  the  defendants  which  of  the  rules,  or  what  part 
of  the  rules  it  was  suggested  they  intended  should  not  be 
observed.  This  is  the  argument  which  was  urged  in  OilVs 
Case  (*)  and  the  others,  against  the  general  allegation  that 
the  defendants  agreed  to  use  "false  pretences."  The  answer 
to  such  an  objection  is,  that  the  agreement  in  those  cases 
may  not  have  determined  what  the  pretences  should  be,  or 
in  this  case  which  rule  or  which  part  *of  a  rule  should  [61 
not  be  observed.  The  agreement  may  have  been  to  deceive 
the  committee,  by  any  falsehood  which  would  do  so,  into 
believing  that  whatever  part  of  the  rules  shoulij.  turn  out 
to  be,  in  fact,  incapable  of  being  fulfilled  had  been  ful- 
filled. As  for  instance,  if  two- thirds  of  the  whole  nominal 
capital  proposed  to  be  issued  should  not  in  fact,  when  the 
time  for  procuring  the  order  for  quotation  should  arrive, 
have  been  applied  for  and  unconditionally  allotted  to  the 
public,  to  deceive  tlie  committee  by  false  pretences  into 
believing  that  they  had  been,  and  so  that  rule  128  had  been 
complied  with. 

The  next  allegation  is  :  ''and  therebv  to  induce  and  per- 
suade divers  of  the  liege  subjects  who  snould  thereafter  buy 
and  sell  the  shares  of  the  said  company  to  believe  that  the 
said  company  was  duly  formed  and  constituted  and  had  in 
all  respects  complied  with  the  rules  and  regulations  of  the 
Stock  Exchange,  so  as  to  entitle  the  said  company  to  have 
their  shares  oiioted  in  the  ofllcial  list  of  the  said  Stock 
Exchange."  Take  this  to  be  proved  in  a  sense  adverse  to 
the  defendants,  and  it  is  certainly  capable  of  this  construc- 
tion,— that  the  defendants  agreed  to  deceive  the  committee 
into  granting  a  quotation,  as  if  the  rules  authorizing  a  quo- 
tation had  l^n  complied  with,  although  such  rules  should 
not  have  been  complied  with  in  particulars  which,  if  the 
committee  had  not  been  deceived,  would  have  prevented 
them  ordering  the  quotation,  and  that  the  agreement  of  the 
defendants  further  was,  that  they  would  tnereby,  if  they 
could,  induce  the  purchasers  of  shares  to  believe  that  the 
rules  had  been  complied  with,  although  they  should  not 
have  been  in  essential  particulars.  It  is  not  sensible  to 
suppose  that  they  agreed,  by  deceiving  the  committee,  to 
induce  purchasers  to  believe  that  the  rules  had  been  ful- 
filled only  .when  the  rules  had  in  fact  been  fulfilled.  In 
such  case  there  could  be  no  need  to  deceive  or  to  use  false 
pretences. 

It  was  objected  that  the  court ^ould  not  take  judicial  no- 

(»)  2  B.  4  Aid.,  204. 
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tice  that  a  non-compliance  with  the  rules  set  out  in  the  count 
would,  if  known,  depreciate  the  price  of  shares.  That  is 
like  suggesting  that  the  judges  in  Jiex  v.  De  Berenger  (') 
ought  not  to  have  taken  judicial  notice  that  the  public  funds 
were  vendible  commodities.  But  judges  are  entitled  and 
62]  bound  to  take  judicial  notice  of  that  *whic!i  is  the 
common  knowledge  of  the  great  majority  of  mankind  and 
of  the  great  majority  of  men  of  business.  They  are,  there- 
fore^  in  these  days  bound  to  take  notice  that  shares  in 
limited  companies  are  a  vendible  commodity ;  and  that  a 
purchaser  of  ordinary  intelligence  would  prefer  to  purchase 
shares  in  a  limited  company  which  had  fulfilled  the  require- 
ments of  rule  128,  rather  than  in  the  same  company  when  it 
had  not  fulfilled  those  requirements.  They  must,  if  that  be 
true,  also  take  notice  that  a  quotation  of  a  company  by 

Eersons,  intrusted  to  examine  whether  such  requirements 
ad  been  fulfilled,  and  further  intrusted  not  to  allow  such 
a  quotation  unless  those  requirements  have  been  fulfilled, 
must  have  some  effect  on  the  mind  of  an  ordinary  purchaser 
of  shares  as  to  whether  lie  would  or-would  not  purchase,  or 
as  to  the  price  he  would  give.  And,  therefore,  the  cpurt 
may  and  must  take  judicial  notice  that  the  agreement  im- 
puted in  the  count  to  the  defendants  is  an  agreement  to  de- 
ceive the  committee,  and  thereby,  that  is  to  say  by  such 
deceit,  to  induce  and  persuade  a  purchaser  to  believe,  at  the 
moment  he  is  making  up  his  mind  to  purchase,  in  the  ex- 
istence of  circumstances  which  do  not  in  fact  exist,  the  ex- 
istence or  non-existence  of  which  must  affect  his  decision  if 
he  be  of  ordinary  intelligence. 

It  is  not  stated  that  this  agreement  was  made  with  intent 
to  cheat  and  defraud.  The  statement,  therefore,  may  be 
said  to  be  imperfect.  But  to  come  to  such  an  agreement 
with  an  evil  mind  is  to  agree  to  cheat  and  defmud.  And 
the  finding  by  a  jury  in  a  sense  adverse  to  the  accused  that 
such  an  agreement  to  induce  such  a  belief  was  come  to,  is  to 
find  that  the  agreement  was  come  to  with  a  wicked  mind, 
that  is  to  say,  with  an  intent  to  cheat  and  defraud.  If  that 
be  so,  the  count  is,  as  has  been  said,  sufficient  on  error 
after  verdict. 

The  case  of  King  v.  Reg,  (")  was  strongly  relied  on  by  the 
defendants.  But  it  does  hot  seem  to  us  to  be  applicable. 
The  defect,  on  which  the  Court  of  Exchequer  Chamber  acted 
in  that  case,  was  that  the  indictment  charged  a  conspiracy 
to  cheat  and  defraud  "certain  liege  subjects  being  trades- 
men."    It  was  held  that  siujh  an  allegation  in  such  form  in 

(«)  8  M.  4  S.,  67.  C)  "^  Q-  ^'»  "^^^ 
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E leading  meant  "certain. definite  tradesmen  alleged  to  be 
nown  to  the  defendants  at  the  *time  of  the  criminal  [63 
agreement,"  and,  therefore,  that  such  definite  tradesmen 
ought,  in  describing  the  conspiracy,  to  be  named,  or  an  ex- 
cuse be  averred  for  not  naming  them.  If  the  second  count 
in  the  present  case  had  not  averred  that  the  persons  in- 
tended to  be  induced  to  believe,  &c.,  were  those  '*who 
should  thereafter  buy  and  sell  shares,"  the  case  would  have 
been  applicable,  but  as  this  indictment  has  such  an  allegation 
the  case  is  not  applicable.  If  in  that  case  there  had  been 
added  after  the  words  *' being  tradesmen"  the  phrase  "who 
should  thereafter  deal  with  tne  defendants,"  the  indictment 
in  that  case  would  have  been  snfBcient  according  to  Rex  v. 
OiU  (') ;   Meg.  v.  Oompertz  (')  and  Sydserff  v.  Reg.  ('). 

We  are  of  opinion,  therefore,  that  the  second  count  in  this 
case  is  sufficient  after  verdict.  We  give  no  opinion  what- 
ever as  to  the  first  count. 

The  judgment  of  the  Court  of  Queen's  Bench  must  be 
affirmed. 

Amphlett,  J. a.:  The  only  question  which  we  consid- 
ered necessary  to  have  fully  argued  before  us  was  the  suffi- 
ciency of  the  second  count  of  the  indictment  to  support  the 
conviction  of  the  defendants  of  a  criminal  conspiracy. 

This  count  begins  by  stating  that  the  defendants  were 
directors  or  persons  aiding  in  the  establishment  of  the 
Eupion  Fuel  and  Gas  Company,  Limited,  and  that  applica- 
tion had  been  made  to  the  committee  for  general  purposes 
of  the  London  Stock  Exchange  to  orde)*  the  quotation  of  the 
shares  of  the  new  company  in  the  official  list  of  the  Stock 
Exchange  under  rule  129,  duly  issued  and  published,  by 
which  the  committee  were  to  order  the  quotation  of  a  new 
company  in  the  official  list,  provided  that  the  company  was 
of  a  bona  fide  character,  and  of  sufficient  magnitude  and 
importance,  and  that  the  requirements  of  rule  128,  set  out 
in  the  first  count,  and  the  further  requirements  of  rule  129 
were  complied  with.  Those  requirements  were  evidently 
calculated  and  intended  to  insure  as  far  as  possible  the  re- 
spectability and  solvency  of  any  new  company  before  it  was 
allowed  to  be  quot4*d  in  the  official  list,  and  among  others 
there  were  the  following  important  requirements,  *viz.,  [64 
that,  in  case  of  limited  companies,  the  memorandum  of  as- 
sociation provided  for  the  issue  of  not  less  than  one  half  of 
the  nominal  capital,  and  for  the  payment  of  10  per  cent,  upon 
the  amount  subscribed,  and  that  two- thirds  of  the  whole 
amount  of  the  capital  proposed  to  be  issued  (with  certain 

(»)  2  B.  4  Aid,  204.  («)  9  Q.  B.,  824.  P)  H  Q.  B.,  246. 
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exceptions  not  necessary  to  be  here  stated)  should  have  been 
apphed  for  and  unconditionally  allotted  to  the  public. 

Ifow,  as  the  rules  of  a  public  body  of  such  celebrity  as 
the  London  Stock  Exchange  must  be  widely  known  to  bro- 
kers and  others  dealing  with  shares,  it  is  plain  that  to  ob- 
tain a  quotation  of  their  shares  in  the  ofScial  list  must  be 
advantageous  to  companies,  and  enhance  the  value  of  their 
shares.  Purchasers,  on  seeing  the  shares  so  quoted,  would 
have  a  right  to  believe  that  the  requirements  of  the  Stock 
Exchange  had  been  complied  with,  and  that  the  company 
whose  shares  they  proposed  to  purchase  had,  therefore, 
satisfied  an  independent  body  like  the  committee  of  its  re- 
spectability and  solvency,  and  it  cannot  be  doubted  that 
they  would  be  willing  to  give  a  higher  price  for  the  shares 
in  consequence.  This  being  so,  I  think  it  is  established  by 
the  case  of  Hex  v.  De  Berenger  C)  that  a  conspiracy  to 
procure  by  fraud  and  falsehood  the  shares  of  a  company 
to  be  quoted  in  the  official  list,  and  thus  give  a  fictitious 
value  to  the  shares  beyond  what  they  would  otherwise 
bring  in  the  market,  is  a  fraud  upon  the  public,  and  an  in- 
dictable offence. 

This,  in  fact,  was  not  denied  on  the  part  of  the  defendants ; 
but  it  was  contended  that  the  averment  of  the  conspiracy  in 
the  second  count  was  not  sufficient,  even  after  verdict,  to 
sustain  the  charge.  That  averment,  omitting  for  the  mo- 
ment the  overt  acts  subsequently  charged,  was  as  follows : 
That  the  defendants  did  ''unlawfully  conspire,  combine, 
confederate,  and  agree  together,  and  with  divers  other  per- 
sons whose  names  are  to  the  jury  unknown,  by  divers  false 
pretences  and  artful  and  subtle  means,  devices,  and  strata- 
gems, to  injure  and  deceive  the  said  members  of  the  said 
committee,  and  to  induce  them,  contrary  to  the  true  intent 
and  meaning  of  the  said  rules  hereinbefore  in  this  count  and 
in  the  first  count  of  this  indictment  mentioned,  to  order  a 
quotation  of  the  shares  of  the  said  company  in  the  official 
Oo]  list  of  *the  said  Stock  Exchange,  and  thereby  to  in- 
duce and  persuade  divers  of  the  liege  subjects  of  our  said 
Lady  the  Queen  who  sheuld  thereafter  buy  and  sell  the 
shares  of  the  said  company  to  believe  that  the  said  company 
was  duly  formed  and  ^constituted,  and  had  in  all  respects 
complied  with  the  rules  and  regulations  of  the  said  under- 
taking in  the  first  count  of  this  indictment  described  and 
mentioned,  to  wit,  the  said  Stock  Exchange,  so  as  to  entitle 
the  said  company  to  have  their  shares  quoted  in  the  official 
list  of  the  said  Stock  Exchange." 

(>)  8  M.  A  S.,  67. 
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111  the  first  place,  it  was  objected  that  there  is  no  allega- 
tion of  any  design  to  injure  and  deceive  purchasers,  but 
only  the  members  of  the  committee  of  the  Stock  Exchange. 
That  omission,  however,  appears  to  me  immaterial,  if  the 
natural  and* probable  effect  of  deceiving  the  committee  in 
the  mode  alleged  would  be  to  injure  and  deceive  purchasers. 

It  was  further  objected  that  there  is  no  allegation  of  any 
design  to  give  a  fictitious  value  to  the  shares,  and  that  it 
ought  not  to  be  inferred  in  a  criminal  case  ;  but  here  again 
I  think  that,  if  the  design  alleged  was  to  induce  purchasers 
to  believe  that  the  position  and  prospects  of  the  company 
were  better  than  they  really  were,  the  further  design  of  in- 
ducing such  purchasers  to  give  a  higher  price  for  the  shares, 
being  the  natural  and  probable  consequences,  ought  to  be 
inferred  :  see  Hex  v.  Dixon  (*). 

But  then  it  wa.s  argued  with  great  force  by  Mr.  Bowen  that 
there  is  no  allegation  that  what  the  purchasers  were  to  be 
induced  to  believe  was,  in  any  respect  that  could  aflfect  the 
price  of  the  shares,  untrue,  in  which  case  it  must  be  admitted 
that  there  could  be  no  fraud  upon  the  purchasers.  Now  the 
facts  which  the  purchasers  were  to  be  induced  to  believe  are 
as  follows :  first,  that  the  said  company  was  duly  formed 
and  constituted,  which  certainly  is  not  negatived ;  and,  sec- 
ondly, that  they  had  in  all  respects  complied  with  the  rules 
and  regulations  of  the  Stock  Exchange,  so  as  to  entitle  the 
company  to  have  their  shares  quoted  in  the  official  list,  and 
this  is  not  in  any  way  negatived,  except  by  the  allegation 
that  the  design  was  by  false  pretences  to  induce  the  com- 
mittee, contrary  to  the  true  intent  and  meaning  of  the  said 
rules  in  the  second  count  and  in  the  first  count  mentioned, 
to  order  the  quotation.  *And,  looking  at  those  rules,  [66 
it  will  appear  that  some  of  them  relate  merely  to  the  con- 
venient transaction  of  business  by  the  committee  of  the 
Stock  Exchange,  and,  whether  complied  with  or  not,  could 
have  no  effect  upon  the  value  of  the  shares  in  the  market. 
It  would,  therefore,  it  was  urged,  be  consistent  with  all  the 
allegations  of  the  conspiracy  that  the  only  rules  which  the 

Eurchasers  were  to  be  induced  to  believe,  contrary  to  the  fact, 
ad  been  complied  with,  were  such  as  could  not  by  possi- 
bility affect,  in  the  mind  of  the  purchasers,  the  value  of  the 
shares.  Tliis  appears  to  me  a  serious  objection  ;  and  I  have 
considerable  doubt  whether  it  is  cured  by  the  overt  acts  al- 
leged in  the  subsequent  part  of  the  count ;  for,  in  the  first 
place,  it  was  held  in  the  case  of  Hex  v.  Perrott  (*)  that  an 
indictment  for  obtaining  money  under  false  pretences  must 

(1)  8  M.  <fc  S.,  at  p.  16.  O  2  M.  <fc  S.,  379. 
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negative  by  special  averment  the  truth  of  the  pretences,  and 
that  it  is  not  enough,  even  after  verdict,  to  charge  that  the 
defendant  falsely  pretended  a  number  of  different  facts ;  and 
I  think  that  the  reasoning  of  the  judges  in  that  case  applies 
as  much  to  an  indictment  for  conspiracy  as  toati  indictment 
for  false  pretences,  where,  as  in  this  case,  the  unlawfulness 
of  the  end  depends  upon  the  nature  of  the  false  pretences 
employed  to  attain  it,  and  where,  therefore,  the  ordinary 
rule,  that  the  false  pretences  need  not  be  specially  alleged, 
in  an  indictment  for  conspiracy,  does  not,  in  my  opinion, 
apply.  And,  in  the  next  place,  the  false  pretences  alleged 
are  not  necessarily  inconsistent  with  full  compliance  with 
the  rules;  since,  for  instance,  though  it  may  have  been 
falsely  asserted,  as  is  alleged,  that  the  number  of  shares 
allotted  unconditionally  was  34,366,  and  that  10  per  cent, 
had  been  paid  thereon,  and  that  no  shares  had  been  condi- 
tionally allotted,  yet  it  may  be  true,  for  anything  that  ap- 
pears, that  two-thirds  of  the  whole  amount  of  the  nominal 
capital  had  been  applied  for  and  allotted  unconditionally, 
and  10  per  cent,  paia  thereon,  which  was  all  that  the  rules 
required. 

Under  these  circumstances  I  am  by  no  means  sure  that 
this  defect  would  not  have  been  fatal  to  the  count  on  de- 
murrer or  a  motion  to  quash  it ;  but  it  appears  to  me  to  be 
just  one  of  those  defects,  which,  according  to  the  rule  laid 
down  in  Serjeant  Williams'  Notes  to  Saunders,  vol.  i,  i>.  261, 
67]  and  acted  upon  iri  the  two  *cases  cited  by  the  Solicitor- 
General,  of  Heyman  v.  Reg,  (')  and  Reg.  v.  Ooldsmith  ('), 
is  cured  by  verdict. 

No  injustice  can  be  done  to  the  defendants  by  acting  upon 
this  rule,  because  it  must  be  assumed  that  the  judge  prop- 
erly directed  the  jury  as  to  what  false  pretences  must  be 
proved  to  justify  a  conviction.  Upon  the  whole,  therefore, 
1  am  of  opinion  that  the  count  is  sufficient  to  sustain  the 
conviction,  and  that  the  error  assigned  cannot  be  allowed. 

Having  arrived  at  this  CQUclusion,  it  is  not  necessary  for 
me  to  express,  and  I  abstain  from  expressing,  any  opinion, 
upon  the  validity  of  the  first  count. 

Brett,  J. A.:  Lord  Justice  Mellish  concurs  in  the  judg- 
ment which  I  have  delivered. 

Judgment  affirmed. 

Solicitors  for  prosecution :  Abrahams  &  Roffey. 
Solicitor  for  Aspinall :  Oolding. 
Solicitors  for  Knocker :    Wontaer  &  Sons. 

(»)  Law  Rep.,  8  Q.  B.,  102,  106.  («)  Law  Rep.,  2  Cr.  C,  H,  19. 
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[2  Qaeen's  Bench  Division,  69.] 

Dec.  21,  1876. 

[IN  THE  COURT  OF  APPEAL.] 

*RnsTOMJEE  V.  The  Queen  (')•  [69 

J^etUhn  of  Riphi — Treaty  by  the  Queen  with  a  Foreign  Sovereign — Money  received  under 
the  Treaty  from  Foreigfi  Sovereign  on  Account  of  Debte  due  to  British  Subjeeta — 
Prerogative  of  the  Crown. 

By  a  treaty  between  the  Queen  of  England  and  the  Emperor  of  China,  the  Emperor 
agreed  to  pay  to  the  British  government  8,000,000  dollars  on  account  of  debts  due 
to  British  subjects  from  certain  Chinese  merchants,  who  had  become  insolvent  being 
largely  indebted  to  British  subjects.  The  money  having  been  received  by  the  British 
government : 

lleld^  atTirming  the  judgment  of  the  Queen's  Bench  Division,  that  a  petition  of 
right  would  not  lie  by  one  of  the  British  subjects  to  obtain  payment  of  a  sum  of 
money  alleged  to  be  due  to  him  from  one  of  the  Chinese  merchants,  on  the  grounds  : 
1 .  That  there  was  nothing  in .  the  terms  of  the  treaty  to  make  the  Crown  agent  or 
trustee  in  respect  of  any  specific  sum  for  the  suppliant  or  any  other  person  :  2.  That 
in  ail  that  relates  to  the  making  and  performing  of  a  treaty  with  another  sovereign, 
the  Crown  cannot  be  either  a  trustee  or  agent  for  any  subject. 

Q)  Affirming  17  Eng.  Rep.,  US. 


[2  Queen's  Bench  Division,  75.] 
Dec.  U,  1876. 

*In  re  Goldsworthy.  [75 

Judicature  Act,  187S  (36  db  87  Vict,  e.  66).  m.  16,  25,ffTidff.  10— Par«n<  and  ChUd^Jtight 

of  Father  to  the  Custody  of  his  infant  Children. 

Since  the  passing  of  the  Judicature  Act,  1873,  the  courts  of  common  law  have  con- 
current jurirKliction  with  the  courts  of  equity  with  regard  to  the  care  and  custody 
of  infants ;  but,  in  the  exercise  of  that  jurisdiction,  the  rules  of  equity  are  to  prevail 

Before,  however,  the  jurisdiction  of  the  court  to  deprive  a  father  of  the  guardian- 
ship of  his  children  can  be  called  into  action,  the  court  must  be  satisfied  that  he  has 
so  conducted  himself,  or  placed  himself  in  such  a  position,  as  to  render  it  not  merely 
better  for  the  children  but  essential  to  their  safety  or  welfare  in  some  very  serious 
and  important  respect  that  the  father's  acknowledged  rights  should  be  interfered 
with. 

Mere  incontinence,  or  habits  of  intemperance,  will  not  justify  the  interference  of 
the  court. 

The  affidavits  of  the  mother  and  others,  in  answer  to  a  rule  for  a  habeeu  corpus 
by  a  father  to  remove  his  child  (a  boy  of  nine  years)  from  the  custody  of  the  child's 
maternal  grandfather,  disclosing  facts  which  showed  the,  applicant  to  be  a  person  of 
intemperate  and  vicious  life,  and  in  the  habit  of  using  ctoss  and  disgusting  language 
as  well  as  personal  violence  to  his  wife, — the  court  dedined  to  InteHfere,  toe  present 
CQstody  of  the  child  being  unobjectionable. 

BoMPAS,  on  behalf  of  Alfred  Goldsworthy,  obtained  a 
rule  calling  upon  Abraham  Bailey  and  Elizabeth  Golds- 
worthy  to  show  cause  why  a  writ  of  habeas  corpus  should 
not  issue  directed  to  them,  commanding  them  to  have  before 
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this  Divisional  Court  immediately  after  the  receipt  of  the 
said  writ  the  body  of  Alfred  Ernest  Goldsworthy,  together 
with  the  day  and  cause  of  his  taking  and  detainer,  &c. 

The  affidavit  ®f  the  applicant,  after  stating  his  marriage 
and  the  birth  of  his  son  Alfred  Ernest  on  the  18th  of  April, 
1866,  proceeded  (so  far  as  is  material)  thus : — 

B.  From  the  day  of  my  marriage  I  have  lived  with  my  wife  in  Bristol,  and 
have  always  kept  a  comfortable  home  and  properly  maintained  my  wife  and 
allowed  her  a  sutficient  sum  for  obtaining  proper  articles  of  wearing  apparel  for 
herself  and  my  son. 

4.  On  the  7th  of  October  last  I  left  my  home  at  about  8  o'clock  in  the  morn- 
ing, as  is  my  usual  custom,  to  attend  to  my  business,  and  was  then  on  good 
terms  with  my  wife  ;  and  I  did  not  return  to  my  home  until  about  4  o'clock  in 
the  afternoon,  and  found  that  my  wife  and  child  had  left  my  house,  and  they 
have  not  since  returned. 

5.  From  inquiries  I  made  I  ascertained  that  my  wife  left  my  house  on  the 
76]  *said  7th  of  October  last  at  about  12  o'clock  at  noon  with  my  child,  in 
company  with  her  father  Abraham  fiailey  .  .  .  and  had  gone  to  her  father's, 
the  said  Abraham  Bailey's  house  at  Staple  Grove,  near  Taunton.  Thereupon  I 
got  a  friend  to  go  down  and  endeavor  to  get  my  wife  to  return  and  bring  our 
child  back  ;  but  she  refused  to  return,  and  she  and  her  father  refused  to  allow 
my  son  to  leave  them. 

7.  On  the  2oth  of  October  I  wrote  a  letter  to  my  wife  begging  her  to  return 
and  bring  our  child  with  her  ;  and  in  reply  I  received  a  letter  from  her,  refus- 
ing to  return  to  me. 

8.  On  Thursday,  the  2d  of  November  instant,  I  went  down  to  the  house  of 
Abraham  Bailey,  at  Staple  Grove,  near  Taunton,  and  saw  him,  and  formally 
applied  to  him  to  give  up  my  child  to  me,  which  he  refused  to  do. 

11.  My  son  Alfred  Ernest  was  placed  by  me  at  a  boarding  school  at  Long 
Ash  ton,  near  Bristol,  about  eighteen  months  ago,  and  remained  there  about 
twelve  mouths,  when  I  was  desirous  of  seeing  more  of  him  and  having  him 
more  frequently  with  me,  he  being  my  only  child.  I  removed  him  from  that 
school  and  sent  him  to  a  day  school  in  the  neighborhood  of  my  house,  where  he 
was  up  to  the  time  he  was  taken  away  from  my  house. 

12.  I  am  desirous  of  having  my  son  under  my  care  and  control,  and  I  desire 
to  send  him  to  a  boarding  school  in  the  neighborhood  of  Bristol,  where  he  may 
be  able  to  see  me  frequently. 

13.  There  have  been  differences  between  me  and  my  wife,  which  I  mainly 
attribute  to  the  influence  and  interference  Of  her  father.  I  have  never  done 
any  act  which  can  render  me  unworthy  or  unfit  to  have  the  care  and  custody 
of  my  son,  of  whom  1  am  extremely  fond,  and  in  whose  society  I  take  great 
delight. 

There  was  also  an  affidavit  by  one  of  the  applicant's  so- 
licitors, as  to  formal  matters. 

Arthur  Charles  showed  cause  upon  affidavits  by  the  wife 
and  her  father  and  four  other  persons.  The  wife  deposed 
to  the  following  effect : — 

2.  My  husband  has  not  always  found  a  comfortable  home  for  me  and  my  son 
Alfred.  My  son  was  bom  on  the  18th  of  April,  1866,  and  shortly  after  his  birth 
my  husband  commenced  a  course  of  ill-treatment  towards  ine  which  continued 
more  or  less  down  to  the  time  I  left  his  house  on  the  7th  of  October  last.  From 
the  year  1866  down  to  the  beginning  of  1874  my  husband  has  been  in  the  habit  of 
getting  intoxicated  and  returning  to  his  home  in  that  state  late  at  night,  as- 
saulting me  and  threatening  my  life,  and  making  use  of  the  most  filthy  and  dis- 
gusting language  to  me. 
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8.  From  the  year  1874  down  to  the  present  time  the  conduct  of  my  hasband 
has  been  much'woFse  :  he  has  frequently  returned  home  late  every  night  (Sun- 
days excepted)  for  weeks  together  in  a  state  of  intoxication  ;  and,  in  consequence 
of  the  excessive  use  of  intoxicating  liquors,  he  has  on  three  or  four  occasions 
during  that  period  suffered  from  incipient  delirium  tremens,  and  been  attended 
there  tor  by  Mr.  Smart,  a  surgeon  residing  and  practising  in  Bristol. 

4.  During  the  period  aforesaid  tlie  conduct  of  my  husband  towards  me  has 
been  one  of  continued  cruelty  and  violence.  His  violence  has  consisted  in  strik- 
ing *me  with  his  fists,  taking  hold  of  me  by  the  throat  and  trying  to  choke  [77 
me,  kicking  me  when  in  bed,  and  throwing  things  at  me  with  considerable  vio- 
lence. He  has  also  during  the  same  period  frequently  threatened  to  murder 
me,  and  has  got  out  of  bed  at  niglit  to  get  a  pistol  which  he  kept  in  a  cupboard. 
in  the  bedroom,  and  threatened  to  shoot  me  ;  and  I  have  been  obliged  on  several 
occasions  to  leave  my  bedroom  undressed,  to  escape  his  violence.  He  has  on 
many  occasions  threatened  to  cut  my  throat,  and  put  a  bullet  througli  me,  and 
to  take  away  my  life  in  one  way  or  another ;  and  he  has  often  said  he  should 
not  mind  swinging  for  me  :  in  fact,  for  upwards  of  two  years  scarcely  a  day  has 
ever  passed  without  my  husband  being  guilty  of  the  conduct  I  have  described. 

5.  in  addition  to  the  violence  committed  upon  me,  and  the  threats  used  by 
him,  my  husband  has  for  the  last  two  years  and  upwards  used  the  most  filthy 
and  disgusting  language  towards  me.  He  was  constantly  in  the  habit  of  calling 
me  *  *  *  and  other  filthy  and  disgusting  names ;  and  his  language  gen- 
erally has  been  of  a  most  filthy  and  disgusting  character. 

(5.  It  is  not  true  that  my  husband  was  on  good  terms  with  me  on  the  7th  of 
October  last ;  but,  on  the  contrary,  I  say  that  two  or  three  days  before  that  day 
he  came  home  at  night  the  worse  for  liquor,  and  when  he  was  taking  his  supper 
be  threatened  to  kill  me,  and  took  up  a  knife  and  struck  out  at  my  throat  with 
the  blade  thereof,  and  I  only  avoided  the  blow  by  moving  back  out  of  his  way. 

7.  For  some  time  after  the  said  ill-treatment  commenced  I  have  remonstrated 
-with  my  husband  from  time  to  time  on  his  conduct,  with  a  view  of  inducing  him 
to  discontinue  the  same  ;  but  for  upwards  of  two  years  last  past  I  have  not  done 
so,  fearing  that  he  might  carry  his  threats  into  execution  or  do  me  some  bodily 
injury. 

8.  I  have  done  all  in  my  power  to  prevent  my  son  seeing  the  conduct  of  his 
father  or  hearing  his  language  towards  me ;  but  it  has  been  of  such  frequent 
occurrence  that,  since  he  was  taken  from  the  boarding  school  at  Long  Ashton  at 
Christmas  last,  he  has  seen  the  violence  I  complain  of  and  frequently  heard  the 
threats  and  also  the  filthy  names  my  husband  has  called  me.  I  have  done  all  in 
my  power  to  prevent  his  hearing  my  husband's  threats  and  language,  by  send- 
ing him  o^t  of  the  room  when  the  said  threats  and  language  liappened  to  be 
used. 

9.  My  son  has,  from  hearing  the  language  of  his  father,  contracted  a  habit  of 
making  use  of  similar  expressions  to  the  servant  in  our  emplov  as  my  husband 
has  called  me,  and  which  are  referred  to  in  the  fifth  paragraph  of  this  my  affi- 
davit ;  and  I  am  positive  that  he  has  learned  these  expressions  by  hearing  them 
applied  to  me  by  my  husband. 

10.  In  consequence  of  the  treatment  of  my  husband  my  health  has  completely 
broken  down,  and  I  have  had  to  consult  Mr.  Smart ;  and  he  has  informed  me 
that  my  illness  was  attributable  entirely  to  the  treatment  I  had  received  and 
the  mental  anguish  I  had  suffered  in  consequence. 

11.  For  the  sake  of  my  son  I  bore  the  treatment  I  have  described  until  I  had 
not  strength  to  do  so  any  longer ;  and  I  felt  that,  unless  I  left  my  husband,  I 
should  not  live  :  and  some  time  before  I  so  left  I  told  my  son  that  I  should  be 
compelled  to  do  so  ;  and  he  begged  me  to  take  him  with  me,  and  not  leave  him 
behind  with  his  father. 

12.  I  deny  that  any  differences  have  arisen  between  my  husband  and  myself 
on  account  of  the  influence  or  interference  of  my  father.  I  have  from  time  to 
time  complained  to  ifiy  father  of  my  husband's  treatment ;  but  he  has  in  no  way 
^interfered  between  us,  beyond  saying  that  if  I  could  not  live  with  my  [78 
husband  he  would  provide  a  home  for  me. 

19  Bng.  Kep.  28 
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13.  After  I  left  my  husband,  and  before  tbe  institution  of  these  proceedings, 
I  had  caused  my  solicitors  to  be  instructed  to  institute  proceedings  for  a  disso- 
lution of  the  marriage  between  me  and  my  husband,  on  the  ground  of  adultery 
committed  by  him  (and  which  he  has  himself  admitted  to  me)  and  the  cruelty  I 
have  herein  described. 

14.  I  believe  that,  if  my  son  is  placed  in  the  custody  of  my  husband^  he  will 
be  ruined  by  the  bad  example  of  my  husband. 

15.  My  son  is  very  delipcate  in  health,  and  required  g^eat  care  and  attention, 
such  as  I  am  certain  my  husband  would  never  bestow  upon  him. 

Mr.  Bailey  made  an  affidavit  denying  that  he  had  ever  in- 
terfered or  influenced  his  daughter,  and  admitting  that  he 
had  refused  to  give  up  his  grandchild  to  the  applicant. 

Mr.  Smart,  surgeon,  deposed  that  on  three  occasions  dur- 
ing the  last  three  years  Alfred  Goldsworthy  had  suffered 
from  attacks  of  incipient  delirium  tremens.     He  also  de- 

Sosed  that  Elizabeth  Goldsworthy  on  sevei-al  occasions 
uring  the  last  two  years  had  suffered  from  extreme  nervous 
debility,  such  as  would  be  occasioned  by  fright,  ill-treat- 
ment, or  mental  anguish. 

Frederick  Clarke,  Bristol,  made  an  affidavit  as  to  Alfred 
Goldsworthy' s  habits  of  intemperance  prior  to  November, 
1872 ;  also  to  an  admission  made  by  him  prior  to  November, 
1872,  that  he  had  been  guilty  of  adultery. 

Henry  Withers,  Bristol,  made  an  affidavit  as  to  Alfred 
Goldsworthy' s  habits  since  November,  1872,  in  the  follow- 
ing terms : — 

4.  Since  November,  1872,  especially  during  the  last  two  years,  I  have  seen 
Goldsworthy  almost  daily  (Sundays  excepted),  and  frequently  on  several  occa- 
sions during  the  same  day,  and  he  has  very  frequently  when  I  have  seen  him 
during  that  period  been  more  or  less  intoxicated  and  under  the  influence  of 
liquor. 

Henrv  William  Charles  deposed  that  for  about  two  years 
since  November,  1872,  he  had  had  opportunities  of  Sfelng 
Alfred  Goldsworthy  almost  daily  at  his  place  of  business; 
and  that  during  that  period  Goldsworthy  spent  a  consider- 
able portion  of  his  time  in  public  houses,  drinking,  and  was 
very  frequently  in  the  daytime  in  a  state  of  intoxication. 

Affidavits  were  produced  in  reply  sworn  respectively  by 
the  applicant  and  by  George  Jeffery.  The  further  affidavit 
of  the  applicant  was  (so  far  as  is  material)  ag  follows : — 

2.  I  have  never  been  in  the  habit  of  returning  home  intoxicated.  I  have 
almost  invariably  returned  straight  home  upon  closing  my  place  of  business, 
79]  except  when  *I^  attended  meetings  of  the  choir  or  other  meetings  at 
Hebron  Chapel,  or  of  the  Liberal  Committee,  or  other  similar  meetings.  I  nave 
never  been  in  the  habit  of  frequenting  public  houses. 

3.  I  have  never  returned  home  in  a  state  of  intoxication  for  a  week  together 
every  night  except  Sunday.  I  have  seldom  drunk  anything  except  in  my  own 
house.     I  have  never  suffered  from  delirium  tremens. 

4.  I  admit  that  I  am  of  an  excitable  temper,  and  that  in  consequence  of  the 
extremely  aggravating  conduct  of  my  wife  I  have  frequently  lost  my  temper. 
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and  on  sach  occasions  I  may  have  used  violent  language  to  her  ;  bat  I  deny  that 
I  ever  serioasly  threatened  her  life  or  to  do  her  bodily  harm. 

5.  I  deny  that  my  conduct  towards  my  wife  has  been  one  of  continued  cruelty 
and  violence  ;  and  I  have  never  kicked  her  or  tried  to  choke  her.  The  only  occa- 
sions on  which  I  remember  to  have  struck  her  are  two, — once  when  she  seized 
my  b^ird,  and  I  struck  her  with  the  back  of  my  hand,  to  compel  her  to  free  me, 
— and  once  in  order  to  compel  her  to  desist  wlien  she  scratched  the  side  of  my 
face  with  her  nails  ;  and  1  deny  that  I  ever  got  out  of  bed  to  get  a  pistol,  or  that 
I  ever  struck  at  her  with  a  kuife  so  as  to  endanger  her  being  cut  with  it. 

6.  The  quarrels  between  myself  and  my  wife  have  taken  place  almost  entirely 
in  the  evening,  after  my  son  Alfred  Ernest  Goldsworthy  had  gone  to  bed ;  and 
I  deny  that  my  conduct  has  taught  him  to  use  bad  language. 

7.  My  conduct  has  been  such  as  to  obtain  the  respect  of  those  with  whom  I 
associate,  as  is  proved  by,  amongst  other  things,  the  fact  that  when  during  the 
last  winter  I  resigned  the  position  of  treasurer  to  the  choir  at  Hebron  Chapel, 
which  I  had  held  during  many  years,  they,  without  any  solicitation,  elected  me 
an  honorary  member  of  the  choir.  I  am  also  president  of  one  of  the  divisions  of 
the  Liberal  Association  in  Bodminster. 

8.  If  Alfred  Ernest  Golds  worthy  is  restored  to  me,  it  is  my  Intention  to  place 
him  in  a  boarding  school  near  where  I  reside,  and  where  my  wife  will  always 
be  at  liberty  to  see  him.  I  have  always  taken  and  shall  continue  to  take  all  the 
care  of  him  that  his  stato  of  health  or  any  other  circumstances  may  require. 

The  affidavit  of  George  Jeffery,  of  Bodminster,  stated 
that 

He  was,  and  for  many  years  had  been,  trustee  of  Portwall  Lane  Chapel,  Bris- 
tol, and  class-leader  in  that  chapel,  and  Sunday  school  toacher  in  the  parish  of 
Kedcliff ;  that  for  twelve  years  and  upwards  he  had  known  and  been  well 
acquainted  with  Alfred  Golds  worthy,  and  had  been  on  terms  of  intimacy  with 
him  and  his  family,  and  had  ofton  spent  the  evening  at  his  house,  and  had  seen 
him  with  his  wife  and  his  son  Alfred  Ernest  Goldsworthy,  and  had  remarked 
the  great  kindness  with  which  Alfred  Goldsworthy  has  treated  his  said  son,  and 
the  evident  affection  which  existed  between  him  and  his  son  ;  that  Alfred 
(ioldsworthy  was  in  the  habit  of  personally  taking'  the  child  to  and  from  his 
school,  and  had  always  in  his  presence  shown  the  greatest  solicitude  for  his  wel- 
fare and  bringing  up;  that  Alfred  Goldsworthy  had  never  in  his  presence  spoken 
or  acted  in  any  fanner  unbecoming  a  parent  towards  his  child  ;  that  he  had 
never  seen  Alfred  Goldsworthy  conduct  himself  towards  his  wife  in  the  violent 
manner  described  in  the  4th  paragraph  of  E.  Goldsworthy's  affidavit,  or  threaten 
violence  towards  her;  but,  on  the  contrary,  had  seen  him  treat  her  with  kind- 
ness ;  that  he  had  never  heard  Alfred  Goldsworthy  make  use  of  the  filthy  lan- 
guage described,  or  of  bad  'language  ;  that,  during  the  time  he  had  known  [80 
Alfred  Goldsworthy,  he  had  met  him  frequently,  sometimes  two  or  three  times 
a  week,  returning  from  his  work  between  6  and  7  o'clock  in  the  evening  ;  and 
had  never  seen  him  out  late  at  night,  except  when  attending  political  or  reli- 
gious meetings. 

The  answ(^r  to  this  rule  is,  that  the  applicant  is  shown  by 
tlie  affidavit  of  his  wife, — which  is  corroborated  by  those  of 
tliH  other  deponents,  and  which  is  substantially  unanswered 
by  the  affidavits  filed  in  reply, — to  be  a  man  of  such  grossly 
profligate  and  intemperate  habits  and  conduct  as  to  be 
utterly  unfitted  to  be  trusted  with  the  custody  of  liis  child. 
Although  this  is  a  matter  which  was  practically  in  the  ex- 
clusive jurisdiction  of  the  Court  of  Chancery,  the  Judicature 
Act,  1873,  has  extended  that  jurisdiction  to  the  courts  of 
common  law,  with  this  proviso,  that,  in  the  exercise  of  it, 
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the  rules  of  equity  are  to  prevail.  Now,  the  rule  in  equity 
is  thus  stated  in  Story's  Equity  Jurisdiction,  §  1341,  lOtli 
ed.,  695  :  "Although,  in  general,  parents  are  intrusted  with 
the  custody. of  the  persons  and  the  education  of  their  children, 
yet  this  is  done  upon  the  natural  presumption  that  the 
children  will  be  properly  taken  care  of,  and  will  be  brought  • 
Tip  with  a  due  education  in  literature,  and  morals,  and 
religion,  and  that  they  will  be  treated  with  kindness  and 
affection.  But,  whenever  this  presumption  is  removed, 
whenever,  for  example,  it  is  found  that  a  father  is  guilty  of 
gross  ill-treatment  or  cruelty  towards  his -infant  children,  or 
that  he  is  in  constant  habits  of  drunkenness  and  blasphemy 
or  low  and  gross  debauchery,  or  that  he  professes  atheistical 
or  irreligious  principles,  or  that  his  domestic  associations 
are  such  as  tend  to  the  corruption  and  contamination  of  his 
children,  or  that  he  otherwise  acts  in  a  manner  injurious  to 
the  morals  or  interests  of  his  children, — in  every  such  case 
the  Court  of  Chancery  will  interfere  and  deprive  him  of  the 
custody  of  his  children,  and  appoint  a  suitable  person  to 
act  as  guardian  and  to  take  care  of  them  and  to  superintend 
their  education."  And  numerous  authorities  are  cited  to 
support  those  propositions.  The  principle  upon  which  the 
courts  of  common  law  act  in  these  cases  is  said  in  Hex  v. 
Oreenhill{')  to  hii,  that  a  child  will  not  be  given  into  the 
father's  custody  if  it  appears  that  in  his  hands  it  will  be  ex- 

Sosed  to  cruelty  or  to  gross  corruption.  Can  it  be  doubted 
1]  that  the  mind  or  the  infant  in  question  *would  be 
otherwise  than  exposed  to  contamination  and  corruption  of 
the  vilest  description  if  taken  from  his  present  domicile  and 
delivered  over  to  the  custody  of  a  man  who  could  be  guilty 
of  the  conduct  described  in  the  affidavits?  The  presc^nt 
case  is  clearly  brought  within  the  principles  laid  down  by 
Lord  Eldon  in  Wellesley  v.  Duke  of  Beaufort  ('). 

Bompas  {White^  Q.C.,  with  him),  in  support  of  the  rule: 
There  is  nothing  to  justify  the  court  in  this  case  in  breaking 
through  the  ordinary  rule  by  which  the  father  is  held  to  be 
prima  facie  the  proper  guardian  of  his  infant  children,  at 
least  beyond  the  period  of  nurture.  It  is  distinctly  laid 
down  in  lie  Fynn{!^\  that,  before  the  iurisdiction  of  the 
court  to  deprive  a  father  of  the  guardianship  of  his  children 
can  be  called  into  action,  the  court  must  be  satisfied  that  he 
has  so  conducted  himself  or  placed  himself  in  such  a  posi- 
tion as  to  render  it  not  merely  better  for  the  children,  but 
essential  to  their  safety  or  welfare,  that  the  father's  acknowl-  ^ 
edged  rights  should  be  interfered  with.     The  same  rule  is 

(»)  4  Ad.  <b  E.,  624.  («)  2  Russ.,  1.  («)  12  Jur.,  'TIS. 
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laid  down  in  lie  Curtis  Q.  Now,  do  the  affidavits  here, 
taking  them  all  together,  disclose  such  a  state  of  things  as 
to  satisfy  the  court  that  the  conduct  of  this  man  towards 
his  child  has  been  such  as  to  render  it  "essential  to  the 
child's  safetv  or  welfare,"  moral  or  physical,  that  the 
parental  rights  should  be  interfered  with?  There  is  no 
allegation  of  ill-treatment  of  the  child  ;  but  a  mere  sugges- 
tion that  his  morals  may  be  injured  by  the  possibilitv  of 
his  seeing  his  father  in  an  inebriate  state  or  nearing  him 
utter  bad  language.  There  is  no  affidavit  by  any  member 
of  the  family,  or  of  any  intimate  acquaintance  (save  that  of 
Jeffery,  whose  testimony  is  strongly  in  the  applicant's 
favor)  showing  the  inner  lives  of  the  parties.  The  maternal 
grandfather  even,  though  he  has  made  an  affidavit  in  answer 
to  this  application,  is  wholly  silent  upon  the  subject.  Be- 
sides, the  proper  custody  of  the  child  is  a  matter  which  may 
be  more  ntl  v  and  conveniently  dealt  with  when  the  parties 
appear  in  the  Divorce  Court,  where  the  evidence  will  be 
given  viva  voce^  with  the  opportunity  of  cross-examination. 
Lord  Coleridge,  C.J.:  In  this  case  the  court  is  called 
upon  to  *exercise  a  jurisdiction  over  an  infant  which  [82 
heretofore  has  been  exercised  by  the  Court  of  Chancery. 
But,  since  the  passing  of  the  Judicature  Act,  1873  (36  &  37 
Vict.  c.  66),  that  jurisdiction  has  been  extended  to  the 
courts  of  common  law :  and,  not  only  does  that  act,  by 
8.  16,  confer  that  jurisdiction  upon  us,  but  s.  25,  subs.  10, 
declares  in  express  terms  that,  "in  questions  relating  to  the 
custody  and  education  of  infants,  the  rules  of  equity  shall 
prevail."  With  regard  to  the  doctrine  of  the  Court  of 
Chancery  upon  this  subject,  I  may  refergenerally  to  the 
remarks  of  Lord  Eldon  in  the  case  of  Wellesley  v.  Duke 
of  Beaufort  ('),  where,  however,  far  greater  misconduct  was 
shown  than  any  deposed  to  in  the  affidavits  now  before  us. 
And  in  the  fuller  report  of  the  case  to  which  Mr.  Bompas 
referred,  of  Ex  parte  Fynn  ('),  I  tind  some  very  striking 
observations  by  Sir  J.  itnight  Bruce  which  are  more  im- 
mediately applicable  to  the  present  case.  After  saying  that 
the  court  always  very  reluctantly  interferes  with  the  rights 
of  a  parent  with  regard  to  the  care  and  custody  of  his 
children,  that  very  learned  judge  goes  onto  8a3''(*):  "The 
acknowledged  rights  of  a  father  with  respect  to  the  custody 
and  guardianship  of  his  infant  children  are  conferred  by 
the  law,  it  may  be  with  a  view  to  the  performance  by  him 
of  duties  towards  the  children,  and,  in  a  sense,  on  condition 

(»)  28  L.  J.  (Ch).  458.  (»)  2  De  G.  A  Sm.,  451 

(*)  2  Ru88.,  1.  (*)  At  p.  474. 
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of  performing  those  dutieft :  but  there  is  a  great  diflSculty 
in  closely  defining  them.  It  is  substantially  impossible  to 
ascertain  or  watch  over  their  full  performance;  nor  could 
a  court  of  justice  usefully  attempt  it.  A  man  may  be  in 
narrow  circumstances ;  he  may  be  negligent,  injudicious, 
and  faulty  as  the  father  of  minors ;  he  may  be  a  person 
from  whom  the  discreet,  the  intelligent,  and  the  well-disposed, 
exercising  a  private  judgment,  would  wish  his  children  to 
be  for  their  sakes  and  his  own  removed  ;  he  may  be  all  this 
without  rendering  himself  liable  to  judicial  interference: 
and  in  the  main  it  is  for  obvious  reasons  well  that  it  should 
be  so.  Before  this  jurisdiction  can  be  called  into  action 
between  them,  it  must  be  satisfied,  not  only  that  it  has  the 
means  of  acting  safely  and  efficiently,*  but  also  that  the 
father  has  so  conducted  himself,  or  has  shown  himself  to  be 
83J  a  person  of  such  a  description,  or  is  placed  *in  such 
a  position,  as  to  render  it  not  merely  better  for  the  chil- 
dren, but  essential  to  their  safety  or  to  their  welfare  in  some 
very  serious  and  important  respect,  that  his  rights  should 
be  treated  as  lost  or  suspended,  should  be  superseded  or 
interfered  with.  If  the  word  'essential'  is  too  strong  an 
expression,  it  is  not  much  too  strong."  In  that  case  the 
Vice-Chancellor  declined  to  interfere.  He  refused  to  make 
an  order  changing  the  custody  of  the  children,  not  because 
the  misconduct  of  the  father  was  not  such  as  would  in  his 
opinion  have  justified  siich  a  course,  but  because  the  person 
to  whose  care  he  was  asked  to  assign  the  children  did  not 
show  sufficient  grounds  to  satisfy  the  court  that  she  was  of 
ability  to  maintain  and  educate  them  properly.  I  therefore 
come  to  the  consideration  of  this  case  with  a  due  sense  of  the 
responsibility  which  rests  upon  the  court  in  acting  upon  the 
principles  thus  enunciated.  Now,  it  is  not  suggested  here 
that  the  present  custody  of  the  child  is  inconvenient  or 
improper  in  itself.  The  boy  is  under  the  care  of  his  maternal 
grandfather.  The  father  in  his  affidavit  does  not  in  the 
slightest  degree  question  the  propriety  of  that  custody, 
either  on  the  ground  of  the  want  of  means  or  from  any 
doubt  as  to  the  moral.or  physical  training  of  his  child.  If, 
therefore,  we  were  to  interfere,  we  should  be  taking  the 
child  from  the  custody  of  one  against  whom  there  can  be 
no  objection  whatever.  Has,  then,  the  father  satisfied  the 
court  that  it  can,  without  imperiling  the  safety  or  welfare 
of  the  child  in  some  very  serious  and  important  respect, 
order  him  to  be  restored  to  the  father's  custody  ?  I  must 
say  that  it  would  have  been  more  satisfactory  to  my  mind 
if  we  had  been  furnished  with  fuller  information,  such  as  the 
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testimony  of  neighbors  and  friends  of  the  family.  But, 
upon  the  best  consideration  I  can  give  to  the  matter,  I  think 
the  affidavits  of  the  wife,  her  father,  and  Mr.  Smart,  the 
medical  man,  have  not  been  answered  by  the  very  unsatis- 
factory affidavit  of  the  husband.  I  do  not  place  my  decision 
on  the  ground  of  imputed  immorality  of  the  husband,  using 
the  word  immorality  in  the  sense  attached  to  it  by  convention, 
which  limits  it  to  the  relations  between  the  sexes.  It  is  mani- 
fest that,  according  to  the  principles  by  which  this  jurisdiction 
has  always  been  exercised,  there  may  be  immorality  of  that 
sort  which  would  not  be  held  sufficient  ground  for  depriving 
a  father  of  the  custody  of  his  children.  *Nor  do  I  put  it  [84 
upon  the  ground  of  gross  and  habitual  intemperance  alone. 
If  that  were  indulged  in  privately,  and  were  not  associated 
with  other  conduct  calculated  to  prejudice  in  an  important 
degree  the  welfare  of  the  child,  I  should  not,  as  at  present 
advised,  be  disposed  to  take  him  away  from  his  father's 
custody.  But  f  place  my  decision  upon  this  ground ;  that 
it  is  made  out  to  my  satisfaction  that  there  has  been  s\4ch 
gross  and  habitual  intemperance,  associated  with  the  con- 
stant and  habitual  use  of  such  improper  and  outrageous 
language,  on  the  part  of  the  father,  as  cannot  but  be  seriously 
prejudicial  to  the  moral  safety  and  welfare  of  the  child. 
Believing,  therefore,  as  I  do,  that  the  elementary  morals 
of  the  child  are  in  serious  danger  from  the  gross  and  habitual 
intemperance  of  the  father,  coupled  with  the  other  conduct 
imputed  to  him  by  the  mother,  I  am  of  opinion  that  the 
father  has  not  made  out  a  title  to  the  custody  or  possession 
of  his  son,  and  that  the  rule  should  be  discharged. 

Pollock,  B.:  The  court  is  upon  this  occasion  called  on 
to  exercise  that  which  has  always  been  considered  as  a  diffi- 
cult and  delicate  jurisdiction,  viz.,  to  interfere  with  the 
father's  natural  right  to  the  custody  of  his  children  :  and  it  is 
not  without  some  doubt  and  anxious  consideration  that  I 
have  come  to  the  same  conclusion  that  the  Lord  Chief  Jus- 
tice has  arrived  at.  With  regard  to  the  facts,  I  must  say 
that  I  should  have  been  better  satisfied  if  we  had  been  fur- 
nished with  further  affidavits  as  to  the  general  conduct  of 
the  applicant,  and  more  especially  as  to  his  conduct  towards 
the  child.  At  the  same  time,  we  are  bound  to  apply  to  this 
as  to  every  other  case  our  general  experience  of  life,  and  to 
remember  how  difficult  it  is  to  obtain  the  testimony  of  friends 
or  neighbors  as  to  matters  of  this  kind.  I  am  also  well 
aware  how  easy  it  is  for  a  man  to  find  persons  ready  to 
speak  in  his  favor,  when  they  can  know  notning  of  his  inner 
life.     But,  when  we  look  at  the  bareness  of  the  father's 
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answer  to  the  affidavits  filed  in  opposition  to  his  application, 
— especially  at  the  extreme  imperfection  of  his  own  an- 
swer,— I  am  led  to  the  conclusion  that  we  may  fairly  base 
our  judgment  u'pon  the  information  we  have  before  us.  I 
must  confess  I  felt  somewhat  pressed  by  the  remark  that 
another  court  has  by  means  of  vixd  voce  evidence  a  better 
85]  ^opportunity  of  inquiring  into  a  matter  of  this  kind 
than  this  court  has.  But  the  true  answer  to  that  is,  that 
the  issue  in  the  Divorce  Court  is  not  the  same,  and  that  the 
inquiry  into  the  proper  custody  of  the  children  there  is 
merely  a  collateral  one :  and  I  thmk  we  ought  not  to  decline 
jurisdiction  because  a  similar  jurisdiction  may  be  exercised 
by  another  tribunal.  All  we  nave  to  determine  is  whether 
the  present  case  is  brought  within  the  rules  and  principles 
upon  which  courts  of  equity  have  been  heretofore  guided 
in  cases  of  this  kind.  I  think  it  is.  It  is  the  case  of  a  man 
habitually  indulging  in  inebriety  and  in  the  use  of  violence 
and  language  of  a  character  the  most  abominable  that  can 
be^conceived.  Such  conduct  must  of  necessity  seriously 
aflrect  the  interest  and  welfare  of  the  child.  For  these  rea- 
sons I  think  it  is  inexpedient  that  the  present  custody  of  the 
child  should  be  interfered  with. 

Mule  discharged^  with  costs. 

Solicitors  for  applicant:  Ouscotte^  Wadham  &  Daw^  for 
O'Donoghue  &  Anson,  Bristol. 

Solicitors  for  respondents :  Oregory^  Rowcliffes  &  Co,^  for 
Benson  &  Thomas,  Bristol. 

See  4  Eng.  R.,  267  note ;  6  Eng.  R.,  A  Court  of  Chancery  will,  upon  peti 

553  note  ;  12  Eng.  R.,  123  note  ;  Mat-  tion  of  the  guardian  dulj  appointed  by 

ter  of  Gregg,  5  N.  Y.  Leg.  Obs.,  265,  the  Court  of  Probate  or  Surrogate,  in- 

S.  C,  6  Penn.  L.  J. ,  528,  N.  Y.  Superior  terfere  summarily,  and  order  the  person 

Court  Rep. ;  Com.  «.  Potter,  1  Monthly  of  the  infant  to  be  delivered  into  the 

West.  Jur.,  485,  in  which  many  cases  custody  of  such  guardian,  where  there 

are  cited.  is  danger  of  the  infant  being  removed 

In  Lower  Canada  it  has  been  held,  out  of  the  jurisdiction — although  no 

under  the  code  thereof,  that  the  object  suit  is  pending  in  court  respecting  the 

of  the  writ  of  habeas  corpus  is  to  see  infant's  estate  :    Matter  of  Gillire,  8 

that  no  person  is  deprived  of  his  liberty  Grant's  (U.C.)  Chy. ,  279. 

illegally  or  against  his  will,  and  not  to  Although  the  court  is  in  the  habit  of 

determine  the  respective  rights  of  par-  paying  respect  to  the  wishes  and  direc- 

ties  over  one  another,  and  it  cannot,  tions  of  a  testator  in  reference  to  the 

therefore,  be  used  by  a  father  to  enforce  guardianship  and  care  of  his  children, 

his  right  to  have  the  custody  of  his  it  will  not  do  so  where  it  is  clearlv 

child.     That  where  a  minor  child  is  shown    that    a  compliance    therewith 

brought  before  the  judge,  under  A^<Z»^/z«  would  be  prejudiciiil  to  the  happiness 

corpus,  her  own  statement,  if  of  suffi-  and  moral    training  of    the    infant-s: 

cient  age  to  judge  for  herself,  will  be  Anonymous,  6  Grant's  (U.C.)  Chy.,  632. 

taken  as  to  whether  she  is  under  re-  There  was  a  contest  in  a  Surrogate 

straint  or  not :    Stoppleben  v.  Hull,  2  Court  between  the  stepfather  and  uncle 

Quebec  Law  Reports,  255.  for  the  guardianship  of  a  child  of  ten 
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or  eleven  years  old  ;  the  child  preferred  for  itself,  the  court  will  not  take  it  from 

her  stepfather,  and  the  Surrogate  Court  one  parent  and  give  it  to  another  against 

appointed  him  guardian.     The  Court  of  its  wishes.     The    father's  paramount 

Chancery,  on  appeal,  being  satisfied,  right  to  the  custody  of  his  child  by  the 

from  the  evidence,  that  it  was  for  the  common  law,  springs  from  his  obliga* 

real  interest  of  the  child  that  the  uncle  tion  to  provide   for  its  maintenance, 

should  be  guardian,  reversed  the  order  Where  he  is  fully  discharged  from  that 

below :   Matter  of  Irwin,  an  infant,  16  obligation  by  decree  of  the  court  grant- 

Qraut's  (U.C.)  Chy.,  461.  •  ing  his  wif|  a  divorce,  his  common  law 

The  order  of  the  court,  commanding  right  to  the  custody  of  his  child  must 

the  wife  to  deliver  to  the  husband  the  necessarily  yield  to  the  discretionary 

body  of  their  child,  is  sufficiently  com-  power  over  the  subject  vested  by  the 

plied  with  by  the  wife  placing  the  child  statute  in  the  court, 

in  the  charge  of  the  husband.     If  the  Where  a  divorce  is  granted  to  the 

child  returns  of  her  own  will  to  the  wife  for  the  misconduct  of  the  husband, 

mother,  and  is  not  afterwards  forcibly  on  a  subsequent  application  to  modify 

detained,  the  court  will  not  further  in-  the  decree  giving  the  mother  the  cus- 

terfere  :  Queen  o.  Sheriff,  7  Upper  Can.  tody  of  their  child,  the  father  will  be 

Q.  B.,  403.  conclusively  estopped    from    alleging 

An  agreement  between  hutband  and  any  facts  inconsistent  with  those  found 

wife,  directly  as  to  the  custody  of  their  in  the  decree  of  divorce, 

children,  was  held  invalid  in  Surtzer  W^here  the  father  wilfully  deserted 

V.  Surtaser,  26  Gratt.  (Va.),  574.  his  wife  before  the  birth  of  their  daug- 

See  Matter  of  Allen,  31  U.  C.  Q.  B.,  ter,   without  cause,   went  to  another 

458.  state,  and,  when  the  child  was  fourteen 

If  a  wife  desert  her  husband  without  years  of  age,  sought  to  have  the  decree 

grave  cause  she  will  not  be  entitled  to  giving  the  child  to  her  mother,  on  di- 

the  custody  of  their  children,  though  vorce,  modified,  and  her  custodv  given 

the  causes  for  a  separation  need  not  be  to  him,  so  that  he  might  take  ner  out 

such  as  to  entitle  her  to  a  divorce.    She  of  the  state  among  total  strangers,  and 

must,  however,   have  had  reasonable  thus  deprive  the  mother,  the  unoffend- 

gruunds  for  her  departure :   Taylor  v.  ing  party,  of  her  society,  and  it  ap- 

JN'ishaitz,  8  West.  L.  J.,  396 ;  Com.  o.  peared  that  the  child  did  not  want  to 

Potter,  1  Monthly  West.  Jur. ,  485.  be  taken  from  her  mother,  who  was 

At  common  law,  as  a  general  rule,  devotedly  attached  to    her,   and  was 

subject  to  some  exceptions,  the  father  shown  to  be  an  amiable  and  respecta- 

is  entitled  to  the  custody  of  his  infant  ble  person,  and  to  have  done  her  duty 

children  as  against  the  mother  ,*  but,  un-  by  the  child,  and  was  able  to  give  her 

der  our  statute  relating  to  proceedings  a  good  education  and  properly  care  for 

for  divorce,  the  court  has  a  large  dis-  her,  it  was  held,  that  a  decree  giving 

cretion  in  determining  to  which  parent  the  child  to  the  father  thus  situated, 

the  children  will  be  given.     It  is  usual  although  wealthy,  could  not  be  sus- 

in  such  cases,  where,  on  account  of  tained,  and  the  same  was  reversed,  and 

tender  years  a  nurse  would  be  required  the  petition  of  the  father  dismissed  : 

if  the  child  was  awarded  to  the  father,  Hewitt  o.  Long,  76  Ills.,  400  ;  Becker 

to  give  it  to  the  mother,  if  there  is  noth-  9.  Becker,  79  Ills. ,  632. 

ing  in  her  character  rendering  her  unfit.  Where  a  wife  had  left  her  husband 

Such  a  decree  is  not  conclusive,  but  and  gone  to  reside  with  her  father,  tak- 

may  be  modified  and  altered  whenever  ing  with  her  her  infant  child  of  about 

the  interests  of  the  child  require  it.    So  seven  months  old,  and  the  husband  ob- 

decreed  on  a  divorce  to  the  wife  for  tained  writs  of  habeas  corpus  to  his 

the  cruelty  of  the  husband  :  Draper  t,  wife's  father,  to  bring  up  her  body,  and 

Draper,  68  Ills.,  17.  to  his  wife,  to  bring  up  the  child,  the 

See  also  Rust    «.  Van  Vachter,    9  court  refused,   on  the  return  of  the 

West  Va.  Rep.,  612.  father  and  daughter  to  the  respective 

In  disposing  of  the  custody  of  chil-  writs,  that  the  liusband  had  ill-treated 

dren,  the  primary  object  should  be  the  his  wife  and  child,  to  make  any  order 

good  of  the  children,  and  where  the  that  they  should  be  delivered  to  him, 

child  has  arrived  at  an  age  to  choose  but  Informed  the  wife  that  she  was  at 

19  Eng.  Rep.  29 
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liberty  to  go  wherever  she  pleased,  and  will  not  always  interfere  and  take  a 

to  take  the  child  with  her:    Qaeen  9.  child,  even  under  fourteen  years  of  age, 

Baxter,  2  Upper  Can.  Q.  B.,  870.  from  the  possession  of  a  third  person, 

See  Matter  of  Allen,  31  U.  C.  Q.  B.,  and  deliver  it  to  the  father  against  its 

458.  will.  Its  inclination  should  be  consulted 

A  decree,  on  divorce,  being  granted  if  it  is  of  sufficiently  mature  age  to 

for  the  fault  of  the  husband,  giving  the  judge  for  itself,  and  will  even  control 

custody  of  a  child  absolutely  to  the  the  right  of  the  father  to  its  possession 

mother,  takes  away,  ipso  facto,  all  con-  and  education  when  the  nature  of  the 

trol  of  the  father  over  the  child,  until  case  seems  to  warrant  it. 

^t  is  restored  by  the  action  of  the  proper  Where  a  father  has  surrendered  his 

court.  infant  child  to  a  third  person  to  be 

Where  the  custody  of  a  child  is  given  maintained  and  educated,  and  he  prop- 
to  the  mother  by  decree,  on  divorce  for  eriy  performs  those  duties,  it  would 
the  father's  fault,  she  may,  by  will,  ap-  seem  that  the  authority  of  the  father 
point  a  guardian  for  such  child  ;  and  over  the  child  ceases  and  passes  to  the 
where  such  guardian  is  not  shown  to  person  standing  i/i  loco  parentis, 
be  an  unfit  person, 'and  the  child  ex-  A  father,  whose  wife  died,  gave  up 
presses  a  desire  to  remain  with  such  his  daughter,  two  y(»irs  old,  to  his 
guardian,  who  is  a  relative  and  attached  wife's  sister  to  be  maintained  and  edu- 
to  the  child,  the  court,  on  the  applica-  cated,  and  the  child  remained  with  her 
tion  of  the  father,  will  not  give  him  Its  without  objection  on  the  part  of  its 
custody:  Wilkinson r.  Deming,  80Uls.,  father  until  it  was  thirteen  years  old, 
342.  being  properly  cared  for  and  educated. 

In  decreeing  a  divorce,  the  court  gave  In  a  controversy,  in  which  the  father 

the  custody  and  guardianship  of  a  minor  sought  to  obtain  the  custody  of  her,  the 

child  of  the  marriage  to  the  mother  child  was  examined  privately  by  the 

until  the  further  order  of  the  court,  Chancellor,   found  intelligent  and  of 

ordering,  among  other  things,  that  she  competent  judgment  to  make  a  proper 

should  not,  without  the  consent  of  the  choice,  and  expressed  a  desire  to  remain 

court,  permanently  remove  said  child  with  her  aunt.     It  was  held,  1,  that  the 

beyond  its  jurisdiction.    Afterward  the  child's  choice  should  cqptrol  the  action 

mother  filed  a  petition  to  modify  the  of  the  court ;   2.  That  it  was  not  error 

decree  so  as  to  give  her  the  custody  of  for  the  Chancellor  to  examine  the  in- 

the  child  without  conditioii  or  restric-  fant  privately  out  of  court  as  to  her 

tion  as  to  her  place  of  residence.     The  wishes  :  Ellis  v.  Jessup,  11  Bush  (Ky.), 

father  filed  an  answer  or  "cross  mo-  403. 

tion  "  asking  the  court  to  revoke  said  See  Rust  v.  Van  Vachter,  9  West  Va., 

order.     The  mother  then  withdrew  her  413. 

motion.     Held,  that  there  was  no  error  In  Com.  ex  rel.  Gilkeson  v.  Gilkeson, 

in  refusing  to  dismiss  the  motion  of  the  1  Philadelphia  R.,  194,  8  Western  Law 

father  upon  the  withdrawal  of  that  of  Journal,  438,  it  was  held  that  a  parent 

the  mother.     The  mother  answered  the  may  relinquish  )iis  right  to  the  ser- 

motionof  the  father  and,  upon  the  hear-  vices  of  his  minor  child  so  that  he 

ing,  the  court  revoked  the  original  or-  cannot  reassert  that  right  as  against 

der  and  gave  the  custody  of  the  child  the  child  or  third  persons.     That  where 

to  the  father,  which  action  the  Supreme  a  father  had,  by  contract  in  writing. 

Court  refused,  upon  the  evidence,  to  transferred  the  entire  custody  of  his 

disturb:  l^yce  v.  Ryce,  52  Ind.,  64.  daughter  to  another  person,  and  the 

The  general  rule  is  that  the  father  is  daughter,  though  not  bound   by  the 

entitled  to  the  custody  of  his  infant  contract,  had  continued  to  fulfil  it  from 

children,  that  right  growing  out  of  his  the  age  of  nine  to  the  age  of  fifteen 

obligation    to    maintain    and    educate  years,  the  father  will  not  then  be  al- 

them;  and  he  may  obtain  their  custody  lowed  to  reassert  his  parental  claim 

by  the  writ  of  habeas  corpus  when  im-  against  the  wishes  of  the  daughter, 

properly  detained  from  him.  The  court  cited  and  approved  the  cases 

As  .to  the  custody  of  children,  courts  of  State  v.  Smith,  6  Maine,  402,  Com. 

will  investigate  the  circumstances  and  v.  Hammond,  10  Pick.,  274,  Com.  v. 

aot  According  to  sound  discretion.  They  Hamilton,  6  Mass.,  273,  Matter  of  Mc- 
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l>owle8,  8  Johns.,  828,  and  concluded  :  afterwards  a  writ  of  habeas  corpuf  was 
"In  this  case  the  parental  authority  issued  on  petition  of  the  father  of  the 
has  been  solemnly  renounced  for  six  child,  and  the  question  under  the  issue 
years,  and  the  child  has  Kro^n  tor  the  formed  upon  the  grandfather's  return 
age  of  fifteen  years.  She  has  been^  to  the  writ  was  wliether  the  father  was 
estranged  from  the  customs  and  gov.  a  suitable  person  to  have  the  custody 
emment  of  her  father's  house.  She  of  his  child.  The  court  found  in  favor 
lias  fonned  new  habits  and  views,  and  of  the  father  and  ordered  that  tho  child 
become  accustomed  to  different  associa-  be  delivered  to  him,  and  the  Supreme 
tions  and  modes  of  living.  And  now  Court  refused  to  reverse  the  judgment 
the  father,  disregarding  his  own  con-  upon  the  evidence,  which  was  conflict- 
tract,  and  the  wishes  and  comforts  of  ing  :  Child  v.  Dodd,  41  Ind. ,  484. 
his  child,  seeks  to  re-establish  the  pa>  Where,  by  written  agreement  be- 
rental  authority.  We  should  be  glad  tween  the  father  of  a  child,  a  little  over 
if  he  could  effect  it  by  the  influence  of  a  year  old,  and  a  third  person,  the 
parental  kindness  and  consistent  with  father  surrendered  the  child  to  such 
honesty.  We  dislike  to  see  the  paren-  third  person  until  she  should  arrive  at 
tal  and  filial  relation  severed,  and  the  age  of  13  years,  when  she  was  to  be 
should  love  to  see  the  broken  bond  re-  surrendec^  to  the  father,  on  ?iabeas 
united.  But  it  cannot  be  well  done  by  e&rpus,  the  father  was  awarded  her  cus- 
the  enforcement  of  a  legal  right.  The  tody,  although  she  preferred  to  remain 
father  himself  broke  the  bond,  and  the  with  her  foster  parents,  and  expressed 
law  will  not  help  him  now  to  mend  it.  great  aversion  to  leaving  them  for  her 
He  emancipated  his  daughter  by  his  father,  the  father  being  of  good  char- 
own  solemn  act,  and  all  restraint  upon  acter  and  able  to  maintain  her  :  State 
her  by  him  is  now  improper.  We  ex  rd.  Shaw  «.  Nachtney,  48  Iowa, 
must,  therefore,   discharge  her  from  658,  656-8. 

restraint,  and  leave  her  to  elect  with  In    Maine    it    is    held   that,   under 
whom  she  will  remain."  the  statutes  of  that  state,  a  decree  by 
The  case  on  appeal  was  a^rmed  by  the  court  granting  a  divorce,  giving  the 
the  Supreme  Court  of  Pennsylvania,  custody  of  the  minor  children  to  the 
No  other  opinion  is  reported.  mother,  may  be  subsequently  changed 
See  also  Hust  o.  Van  Vachter,  9  West  by  the  same  court,  if  the  circumstances 
Va  ,  414.  require,  by  an  addition  thereto  order- 
In  Janes  «.  Cleghom (54  Geo.,  9),  the  ing  the  father  to  pay  a  certain  sum  for 
father  had  surrendered  his  child  to  a  their    support :    Harvey  v.    Lane,   66 
friend  of  his  wife  who  had  had  her  for  Maine,  586. 

several  years,  when  the  father  died.  After  a  decree  of  divorce  has  become 

The  husband  of  a  sister  of  the  mother  final  it  cannot  be  disturbed,  unless  by 

obtained  possession  of  the  child  and  a  suit  in  the  nature  of  a  bill  of  review, 

refused  to  deliver  her  to  the  foster  pa-  Where  one  seeks  to  open  a  judgment 

rents.     The  court,   on  habeas  corpus,  or  decree,  it  should  be  shown  that  the 

awarded  her  to  the  latter,  holding  that  party  applying  is  without  fault,  or  that 

where   the    parental    authority    over  the  fault  is  excusable.     It  is  not  a  suffi- 

an  infant  child  is  released  to  another,  cient  excuse  that  the  defendant  had 

such  release  is  not  revocable  without  executed  a  fraudulent  conveyance  to  a 

some  sufficient  legal  reason  is  shown  third  party  before  the  suit  for  divorce 

therefor.  was  begun :    Bamford  «.  Bamford,  4 

See  Rust  o.  Van  Vachter,  9  West  Oregon,  80. 

Vs.,  414.  In  Indiana  it  is  held  that  the  rendi- 

A  mother,  immediately  before  her  tion  of  a  decree  of  divorce  in  favor  of 

death,  gave  her  infant  child   to  her  the  wife,  and  the  granting  to  her  of 

father,  the  grandfather  of  the  child,  to  minor  children  of  the  parties,  do  not 

be  reared  by  him  in  his  family,  the  relieve  the  husband  of  his  obligation 

husband  of  the  mother,  the  father  of  to  provide  means  for  their  support  and 

the  child,  consenting.     Some  months  education  :  Conn  v.  Conn,  57  Ind.,  823. 
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[2  Queen's  Bench  Division,  85.] 
Nov.  10,  1876. 

[in  the  court  of  appeal.] 
Robson  v.  The  North  Eastern  Railway  Company. 

Raxlvoay  Companif — Negligenee — Evidence — Station, 

A  railway  train  drew  up  at  a  small  station  with  the  engine  and  part  of  one  of  the 
carriages  beyond  the  platform.  A  passenger  in  that  carriage,  having  parcels  in  her 
hands,  opened  the  door  and  waited  on  the  iron  step  some  time  for  assistance ;  but, 
no  one  coming  to  assist,  she,  fearing  that  the  train  would  move  on,  tried  to  alight  by 
getting  on  lo  the  footboard,  and  in  so  doing  fell  and  injured  herself,  for  which  injury 
she  brought  an  action  against  the  company  : 

Heldj  affirming  the  decision  of  the  Court  of  Queen's  Bench,  that,  under  the  cirdum- 
stances,  there  was  evidence  of  negligence  which  should  have  been  left  to  the  jury. 

Per  Melush,  L.J.:  Railway  companies  are  bound  to  find,  at  every  station,  reason- 
able means  for  passengers  to  alight. 

Sinery,  Oreat  Western  Ay.  Co.  (Law  Rep.,  4  Ex,  117)  distinguished. 

Appeal  from  a  decision  of  the  Court  of  Queen's  Bench, 
making  absolute  a  rule  to  enter  a  verdict  for  the  plaintiff, 
86]  on  the  ground  *that  there  was  evidence  of  negligence 
on  the  part  of  a  railway  company  towards  the  plaintiff,  a 
passenger,  who  had  been  injured  in  alighting  from  a  carriage 
at  a  station  beyond  the  platform  :  Law  Rep.,  10  Q.  B.,  271, 
where  the  facts  are  fully  stated. 

Her  Schelly  Q.C.,  and  Crompton^  for  the  defendants:  The 
plaintiff  was  injured  by  getting  out  of  the  carriage  beyond 
the  platform ;  but  the  station  was  small,  and  it  is  impossi- 
ble for  companies  to  provide  platforms  at  all  such  stations. 
The  company  are  in  no  way  bound  to  build  platforms.  On 
the  continent  there  are  none.  .  There  was  one  man  at  the 
station,  who  was  quit^e  enough  for  the  ordinary  service  of 
the  train,  and  the  plaintiff  might  have  called  him.  The 
company  cannot  have  a  porter  for  each  passenger.  Infirm 
people,  or  people  with  many  parcels,  must  take  some  one  to 
help  them,  or  only  stop  at  the  principal  stations.  The  com- 
pany provide  these  small  stations  for  the  convenience  of 
their  passengers  only.  The  utmost  harm  which  coald  have 
happened  to  the  plaintiff  would  have  been  that  she  would 
have  been  carried  on,  and  then  she  might  have  recovered 
damages.  If,  instead  of  doing  so,  she  chose  to  run  the  risk, 
she  cannot  recover  more  than  that  amount  of  damages : 
Siner  v.  Oreat  Western  Ry,  Co.  (*)  was  a  stronger  case  than 
tliis,  and  has  never  been  overruled.  In  Bridges  v.  North 
London  Ry.  Co,  (')  there  was  clearly  negligence ;   and  the 

(')  Law  Rep.,  3  Ex.,  160;  4  Ex..  117,  (')  Law  Rep.,  T  H.  L.,  218. 
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House  of  Lords  did  not  there  say  that  the  question  must 
always  be  left  to  the  jury,  who  invariably  find  against  the 
company. 

Kay,  Q.C.,  and  F.  W.  Oibhs,  for  the  plaintiff:  There  is 
no  pretence  for  saying  that  this  woman  did  not  take  every 
precaution  :  Adams  v.  LancasJdre  and  Yorkshire  By. 
Uo.  (')  is  approved  of  in  Gee  v.  Metropolitan  By.  Co.  ("),  and 
is  a  stronger  case. 

Crompton^  in  reply. 

Lord  Coleridge,  C.  J.:  We  have  to  consider  whether  in 
this  case  the  judgment  of  the  Court  of  Queen's  Bench,  set- 
ting aside  a  nonsuit  and  entering  a  verdict  for  the  plaintiff, 
is  or  is  not  correct. 

Now,  in  these  railways  cases,  it  is  always  easy  to  cite 
other  reported  cases  each  decided  upon  special  facts  coming 
more  or  less  close  to  the  facts  of  the  case  before  the  court. 
But,  the  question  *whether  there  is  or  is  not  evidence  [87 
to  go  to  the  jury,  must  in  the  vast  majority  of  instances  de- 
pend on  the  circumstances  of  the  ease.  If  two  cases  were 
identical,  of  course  one  must  follow  the  other ;  but,  in  the 
nature  of  things,  two  such  cases  could  hardly  occur.  No 
doubt  there  has  been,  I  can  hardly  say  a  conflict,  but  a  dif- 
ference of  opinion,  between  judges  as  to  the  liability  of  rail- 
way companies  in  cases  of  this  description,  some  courts  and 
some  judges  having  taken  views  in  favor  of  the^  railway 
companies,  and  others  having  taken  unfavorable  views,  it 
may  be,  and  probably  is,  that  the  difference  is  for  the  pres- 
ent set  at  rest  by  the  case  of  Bridges  v.  North  London  By. 
Co.  ('),  which,  though  the  judgmtJnts  of  the  Lord  Chancellor 
and  Lord  Hatherley  are  confined  to  the  particular  circum- 
stances, yet  shows  what  was  the  bpinion  of  the  judges  sum- 
moned to  advise  the  House  of  Lords,  and  that  the  House  of 
Lords  was  deciding  in  accordance  with  those  opinions.  It 
may  be  said  that  the  view  of  the  House  of  Lords  is  that  in 
these  cases,  if  there  is  any  evidence  at  all,  it  is  for  the  jury 
and  not  for  the  judge  to  say  whether  there  was  any  negli- 
gence on  the  part  of  the  company.  This  case,  however,  we 
have  to  decide  upon  its  own  facts..  Siner  v.  Oreat  Western 
By.  Co.  (*),  whicn  was  pressed  upon  us  as  a  direct  author- 
ity, was  decided  in  1869,  and  has  been  commented  on  and 
distinguished  in  Bridges  v.  North  London  By.  Co.,  which 
came  before  the  Exchequer  Chamber  (*),  and  then  before  the 
House  of  Lords  (').     Siner' s  Case{*)  was  in  some  respects 

Q)  Law  Repr.,  4  C.  P.,  739.  (*)  Law  Rep.,  S  Ex.,  160 ;  4  Ex.,  117. 

(»)  Law  Rep.,  8  Q.  B.,  161.  («)  Law  Rep.,  6  Q.  B.,  877. 

(»)  Law  Rep.,  7  H.  L.,  213. 
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like  this  case.  There,  also,  the  train  drew  up  outside  the 
station,  which  was  not  long  enough.  Tlie  passenger  got  out 
of  the  carriage  where  there  was  no  platform,  and  in  so  doing 
sustained  damage.  The  courts  both  held  that  the  circum- 
stances so  stated  did  not  amount  to  evidence  against  tlie 
company ;  but  in  this  case  we  have  what  was  not  in  Shier^s 
Case{'),  an  invitation  to  the  passengers  to  alight;  and  the 
Court  of  Exchequer  Chamber  field,  in  Cockle  v.  London  and 
South  Eastern  My,  Co,  ('),  that  in  such  a  state  of  circum- 
stances the  passenger  was  justified  in  getting  out,  and  there 
was  evidence  of  negligence  on  the  part  of  the  company. 
The  Lord  Chief  Justice  there  says  (") :  "  The  foregoing  case 
88]  appears  to  us  in  point  *to  the  present,  as  establishing 
that  an  invitation  to  passengers  to  alight  on  the  stopping  of 
a  train,  without  any  warning  of  danger  to  a  passenger  who 
is  so  circumstanced  as  not  to  be  able  to  alight  without  dan- 
ger, such  danger  not  being  visible  and  apparent,  amounts 
to  negligence.  It  is  true  that,  in  the  case  before  us,  there 
was  not  the  invitation  to  alight  which  is  implied  in  the  open- 
ing of  the  carriage  door,  as  occurred  in  the  case  of  Praeger 
V.  Bristol  and  Exeter  Ry,  Co,  (*).  But  it  appears  to  us  that 
the  bringing  up  of  a  ti-ain  to  a  final  standstill,  for  the  pur- 
pose of  the  passengers  alighting,  amounts  to  an  invitation 
to  alight,  at  all  events,  after  such  a  time  has  elapsed  that 
the  passenger  may  reasonably  infer  that  it  is  intended  that 
he  should  get  out  if  he  purposes  to  alight  at  the  particular 
station."  It  appears  to  me  that  the  facts  here  are  very 
distinctly  within  that  case.  In  that  case  Siner  v.  Cheat 
Western  Ry,  Co,  (*)  was  referred  to  and  distinguished  ;  we 
are  therefore  warranted  by  authority  and  by  a  sense  of  rea- 
son in  saying  that  there  was  evidence  of  negligence  which 
ought  to  have  been  left  to  the  jury. 

Mellish,  L.J.:  I  am  of  the  same  opinion.  It  is  clearly 
the  law  that  railway  companies  are  bound  to  find  reasonable . 
means  for  passengers  to  alight  at  every  station  at  which  they 
choose  to  stop.  The  plaintiff  here  was  invited  to  alight,  and 
the  fact  of  the  carriage  being  beyond  the  platform  affords 
some  evidence  that  she  could  not  get  out  without  assistance 
and  exposing  herself  to  some  danger.  Then  comes  the  ques- 
tion whether  she  was  bound  to  get  out.  It  is  proved  as  a 
fact  that  the  platform  was  not  long  enough  for  the  ordinary 
traffic  ;  but  if  she  had  got  out  without  looking  for  assistance 
then  the  facts  would  in  my  judgment  have  been  the  same 
as  in  Siner" s  Case{^),  and  I  should  have  great  difficulty  in 

(»)  Law  Rep..  3  Ex.,  150;  4  Ex.,  117.  (■)  Law  Rep.,  7  C.  P.,  at  p.  826. 

(«)  Law  Rep.,  7  C.  P.,  321.  {*)  Law  Rep.,  7  C.  P.,  at  pp.  823-326. 
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saying  that  the  company  was  not  entitled  tfl  assume  that 
she  had  the  ordinary  knowledge  of  milway  travelling  and 
ought  to  have  waited  for  assistance.  The  distinction  here 
is,  that  she  got  on  tlie  step  and  waited  to  see  whether  assist- 
ance would  come.  One  man  was  employed  in  taking  out 
luggage  so  long  that  she  supposed  that  as  soon  as  the  lug- 
gage was  out,  the  tmin  would  go  on  and  slie  would  be  carried 
to  tlie  next  station.  That  was  not  an  *unreasonable  [89 
supposition,  and  there  was  something  on  which  the  jury 
miglit  come  to  a  conclusion  against  the  defendants. 

Brett,  J. A.:  It  appears  to  me  that  the  judgment  of  the 
House  of  Lords  in  Bridges  v.  North  London  Ry,  Co.  (*) 
puts  an  end  to  a  long  controversy,  not  as  to  the  law,  but  as 
to  the  mode  of  dealing  with  these  cases.  Some  of  the  judges 
seem  to  have  been  of  opinion  that  these  cases  should  as 
much  as  possible  be  withdrawn  from  the  jury,  and  that  the 
court  ought  to  say  what  was  reasonable  for  the  passenger 
to  do.  The  House  of  Lords  held,  that  as  the  carrying  of 
railway  passengers  was  conduct  in  the  ordinary  affairs  of 
life  the  lury  was  the  proper  tribunal  to  decide.  Sirier  v. 
Great  Western  Ry.  Co.  (•)  was  decided  in  the  heat  of  the 
controversy,  and  without  saying  that  it  ought  to  be  over- 
ruled, I  may  say  that  it  was  decided  by  judges  who  thought 
that  these  cases  ought  to  be  left  to  the  judge  and  not  to  the 

J'ury.  The  House  of  Lords  has  decided  that  they  are  to  be 
eft  to  the  jury,  and  the  judgment  of  the  Queen's  Bench  in 
this  case  is  put  upon  this  ground,  that  the  passenger  did 
remain  so  long  that  she  might  reasonably  suppose  that  if 
she  did  not  get  down  she  would  be  carried  on,  and  unless 
there  was  danger  to  her  life  she  was  justified  in  getting 
down.  The  jury  were  entitled  to  say  whether  on  such  facts 
there  was  negligence  on  the  part  of  the  company. 
Amphlett,  J.  a.  :    I  am  oi  the  same  opinion. 

Judgment  affirmed  (*). 

Solicitor  for  plaintiflf:  Browvlow, 

Solicitors  for  defendants:  Williamson^  Hill  &  Cb.,  for 
Richardson,  Gutch  &  Co.,  York. 

0)  Law  Rep.,  7  H.  L.,  218.  (•)  Law  Rep.,  8  Ex.,  150;  4  Ex.,  117. 

(*)  See  Rose  v.  North  Eaxtem  Ry.  Co.  (2  Ex.  D.,  248). 

See  12  Eng.  R.,  806  note.  In  Filer  v.  N.  Y.  Cent.  R.,  49  N.  Y., 
A  railroad  company  carrying  passen-  47,  it  was  held  tbat  where  a  passenger 
gersforhire,  has  not  discharged  its  duty  upon  a  railroad,  by  the  wrongful  act 
or  relieved  itself  from  liability  to  them  of  the  company,  is  put  to  an  election 
until  it  has  stopped  at  the  end  of  their  between  leaving  the  cars  whUe  they  are 
Journey  a  reasonable  time  for  them  to  moving  dowly,  or  submitting  to  the  in- 
get  off  in  safety :  JefFersonville)  etc.,  convenience  of  being  carried  by  the  sta- 
ff. Pannalee,  51  Ind.,  42.  tion  where  he  desires  to  stop,  the  com- 
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pany  is  liable  for*tbe  conseqaences  of  soari,  27 ;  Cameron  v.   Miller,  14  Up- 

the  choice,  provided  it  is  not  exercised  per  Can.  Com.  P1-,  340  ;  Eppendorf  v. 

wantonly  or    unreasonably.      It   is  a  Brooklyn,  etc.,  51  How.  Prac.,  475,  af- 

question  of  fact  for  the  jury  whether  finned  4  Weekly   Dig,   898;    Day  «. 

the  adoption  of  the  former  alternative  Brooklyn,  etc.,  12  How.,  435  ;  Taber  v. 

is  ordinary  care  and  prudence,  or  a  rash  Del.,  Lack.  &  Western  R.  R.,  5  Weekly 

and  reckless  exposure  to  peril.     Under  Dig.,  604,  N.  Y.  Court  Appeals  ;  Sauter 

such  circumstances,  where  the  decision  v,  N.  Y.  Cent.  R.  R.,  66  N.  Y.,  50. 

is  required  to  be  made  upon  the  instant.  But  see  Burrows  v.  Erie  Railway,  63 

the  passenger  will  not  be  held  to  the  N.  Y.,  556 ;  Ohio,  etc.,  v.  Stratton,  78 

most  rigid  accountability  for  the  high-  Ills.,  88. 

est  degree  of  caution  (See  same  case  The  rule  would  clearly  be  otherwise 

on  subsequent  appeals,  59  N.  Y.,  351,  if  the  cars  were  under  such  motion  so 

68  N.  Y.,  124,  and  suit  by  husband  for  as  to  render  it  clearly  dangerous  to  at- 

same  injury,  49  N.  Y.,42):   To  same  tempt  to  get  off:    Cram  v.  Metropoli- 

effect  is  Doss  v.  Missouri,  etc,  59  Mis-  tan,  etc.,  112  Mass.,  88. 


[2  Queen's  Bench  Division,  91.] 
Nov.  21,  1876. 

91]  *RoBiNSON  V.  Price  and  Others. 

Ship  and  Shipping — General  Average — Imminent  Peril — Auxiliary  Steam  Pumping 

Power — 8par%  and  Cargo  burnt  (u  Fuel, 

A  ship  sailed  from  Q.  to  L.  being  well  equipped  and  manned  for  the  voyage;  she 
was  fitted  with  a  donkey  en^ne,  and  had  on  board  a  reasonable  supply  of  coals  to 
work  it  in  pumping.  The  defendants  were  owners  and  consignees  of  a  portion  of 
the  cargo.  Durine  the  voyage  the  vessel  met  with  very  bad  weather,  and  in  order 
to  avert  the  loss  of  the  ship' and  her  cai^o.  the  master  worked  the  pomps  with  the 
donkey  engine,  and  the  snpply  of  coals  failing,  he  burnt  as  fuel  for  the  donkey 
engine,  the  ship's  spare  spars  and  some  of  the  cargo  : 

Meld,  that  the  defendants  were  liable  to  a  general  average  contribution  in  respect 
of  the  spars  and  the  care:o  burnt  as  fuel  for  the  donkey  engine. 

Sernble,  that  if  when  the  vessel  sailed  she  had  not  had  un  board  a  reasonable  sup- 
ply of  coals  for  the  donkey  engine  for  pumping  purpases  during  the  voyage,  the 
defendants  would  not  have  been  liable  to  contrioute  to  general  averat^e :  for  by 
fitting  the  vessel  with  a  donkey  engine  her  owner  impliedly  represented  to  the  de- 
fendants that  the  master  Would  be  supplied  with  the  means  of  using  it  in  time  of 
peril,  and  this  was  a  representation  which  he  was  bound  to  fulfil 

Action  for  general  average.  It  was  agreed  by  the  parties 
that  the  action  should  depend  upon  the  opinion  of  the  court 
upon  the  following  special  case  : — 

1.  The  plaintiff  was  the  owner  of  the  ship  John  Baring. 

2.  The  defendants  were  merchants,  and  were  the  owners 
and  consignees  of  a  portion  of  the  cargo  hereinafter  men- 
tioned. 

3.  The  John  Baring  was  a  ship  of  547  tons  registered 
tonnage.  Her  ordinary  crew  was  12  hands  all  told.  On 
the  19th  of  August,  1873,  she  sailed  from  Quebec  for  London 
with  a  cargo  of  timber  and  a  crew  of  13  hands  all  told. 

4.  The  John  Baring  then  was  and  for  two  and  a  half  years 
previously  had  been  furnished  with  a  donkey  engine,  adapted 
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for  the  loading  and  discbarge  of  cargo  and  ballast,  and  also 
for  pnraping  tne  vessel  as  hereinafter  mentioned.  She  had 
ordinary  ship's  pnmps  fitted  with  a  fly  wheel,  to  be  worked 
by  liand  in  the  ordinary  way,  or,  if  necessary,  they  could 
be  connected  with  the  donkey  engine  by  means  of  the  wheel 
and  of  a  chain  messenger  which  was  provided  on  board  for 
that  purpose,  and  so  could  be  worked  by  the  donkey  engine. 
6.  It  was  in  1876  a  common  pi-actice  for  vessels  in  the 
timber  *trade  to  carry  donkey  engines.  In  August,  [92 
1873,  it  was  not  the  common  practice  to  tit  such  vessels  with 
donkey  engines,  though  it  was  not  unfreq^uently  done* 

6.  At  the  time  of  sailing  the  ship  had  fave  tons  of  coal  on 
board,  which  was  a  suflBicient  supply  of  fuel  for  all  purposes 
of  the  ship  while  at  sea  (other  than  pumping)  for  a  much 
longer  voyage  than  that  from  Quebec  to  London. 

7.  Prom  the  Ist  to  the  11th  of  September  the  ship  en- 
countered very  heavy  weather,  and  strained  a  good  deal, 
and  was  pumped  frequently.  On  the  morning  of  the  11th 
the  ship,  making  a  very  heavy  plunge,  sprang  a  leak ;  and 
although  the  pumps  were  diligently  attended  to,  the  water 
on  the  morning  of  the  12th  was  found  to  be  gaining.  Dur- 
ing the  night  of  the  12th,  the  watch  was  kept  constantly  at 
the  pumps,  and  at  7  a.m.  on  the  13th,  the  weather  still  being 
very  bad,  the  crew  being  worn  out  with  pumping,  and  the 
w'ater  still  gaining,  the  master  connected  the  donkey  engine 
with  the  pumps,  and  so  worked  the  pumps  by  means  of  the 
donkey  engine.  The  pumps  wei-e  constantly  goin§  by  steam 
d-uring  the  13th  and  14th,  the  weather  all  the  time  being 
bad,  and  all  efforts  being  scarcely  suflicient  to  keep  the  ship 
free. 

8.  On  the  14th,  there  being  no  prospect  of  stopping  the 
leak,  or  of  getting  the  ship  into  a  place  of  safety  for  some 
time,  and  it  being  impossible  to 'keep  her  afloat  without 
having  the  pumps  worked  by  the  donkey  engine,  the  master, 
seeing  that  the  supply  of  coals  on  board  would,  under  the 
circumstances,  be  insufficient,  used  some  of  the  ship's  spare 
spars  and  a  portion  of  the  cargo,  together  with  coals,  to 
keep  up  the  fare  of  the  donkey  engine  in  order  to  keep  the 
pumps  going.  On  the  15th,  16th,  and  17th  of  September 
the  ship  encountered  very  severe  weather,  and  labored 
heavily  all  the  time,  and  it  was  only  by  keeping  the  pumps 
going  constantly  by  steam  that  tlie  leak  could  be  kept 
under,  and  for  this  purpose,  all  the  spare  spars  having 
been  used  up,  further  portions  of  the  cargo  were  necessarily 
used  for  fuel.  On  the  18th  of  September  the  leak  seemed 
to  be  gaining  on  the  pum,ps,  but  by  means  of  great  efforts 

19  Eng.  Rep.  30 
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on  the  part  of  the  roaster  and  crew  of  the  ship  she  was  kept 
afloat  until  the  20th  of  September,  when  she  fell  iu  with  a 
steamship,  and  procured  from  her  a  supply  of  coals  sufficient 
93]  to  keep  the  donkey  engine  working,  *until  on  the  fol- 
lowing day,  the  21st,  the  ship  was  safely  docked  in  the 
Thames. 

9.  The  course  and  measures  adopted  by  the  master,  under 
the  above  circumstances,  w^re  proper  and  necessary  for  the 
preservation  of  the  ship  and  cargo.  If  he  had  not  burned 
the  spars  and  part  of  the  cargo,  the  vessel  and  the  remainder 
of  the  cargo  would  in  all  probability  have  been  lost. 

10.  The  ahip  was  sufficiently  equipped  and  manned  for 
the  voyage,  according  to  the  ordinary  practice  in  equipping 
and  manning  such  vessels  for  such  a  voyage,  and-  but  for 
the  leak  she  would  have  had  sufficient  pumping  power  on 
board  without  using  the  donkey  engine.  As  it  was,  she  had 
not  (without  using  the  donkey  engine)  sufficient  pumping 
power  to  deal  with  the  water  which  she*actually^made,  and 
she  had  not  on  board  enough  coal  or  enough  fuel,  or  other 
materials  belonging  to  the  ship,  to  enable  her  to  use  the 
donkey  engine  to  the  extent  to  which  it  became  iu  fact 
necessarv  to  use  it. 

The  questions  for  the  opinion  of  the  court  were  (1,)  whether 
the  loss  incurred  by  the  burning  of  the  ship's  spars  was  a 
general  average  loss ;  and  (2,)  whether  the  loss  incurred  by 
the  burning  of  portions  of  the  cargo  under  the  circumstances 
stated  was  a  general  average  loss. 

Nov.  7.  CoJien^  Q.C.,  (S.  Bruce  with  hiin),  for  the  plain- 
tiff: Upon  the  facts  stated,  the  plaintiff  as  shipowner 
suffered  a  generaLl  average  loss,  in  respect  of  which  he  is 
entitledftto  receive  contribution  from  the  defendants  as 
owners  of  part  of  the  cargo.  The  peril  was  imminent  and 
urgent,  for,  according  to' the  ninth  paragraph,  if  the  spars 
and  part  of  the  cargo  had  not  been  burnt  as  fuel,  the  whole 
adventure  would  in  all  probability  have  been  lost.  The 
principle  to  be  applied  is  the  same  as  if  the  spars  had  been 
used  to  form  a  temporary  rudder  in  place  of  one  broken 
during  a  storm.  The  present  case  is  similar  to  that  of  a 
master  hiring  extra  hands  to  pump  when  his  crew  are  unable 
to  keep  the  vessel  afloat;  and  this  is  plainly  a  general 
average  loss:  Wilson  v.  Bank  of  Victoria {').  Nothing 
opposed  to  the  contention  for  the  plaintiff  is  to  be  found  in 
94]  Harrison  v.  Bank  of  *  Australasia  {')\  for  the  ques- 
tion really  in  dispute  in  that  case  was  whether  the  peril 
was  urgent.     It  is  only  necessary  to  refer  to  the  following 

(»)  Law  Rep.,  2  Q.  B.,  208,  at  p.  213.  («)  Law  Rep.,  7  Ex.,  89. 
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authorities  to  show  that  all  the  incidents  of  general  average 
exist  in  the  present  case:  2  Arnould  on  Marine  Insurance, 
4rh  ed.,  part  3,  ch.  4,  p.  773;  2  Phillips  on  Insurance,  5th 
ed.,  ch.  15,  s.  2,  p.  78,  par.  1299;  Benecke  on  Marine  In- 
surance, p.  171;  Birkley  v.  Presgrave{');  PlumTner  v. 
Wildman  (*) ;  Johnson  v.  Chapman  (") ;  Stewart  v.  West 
India  and  Pacific  Steamship  Co,  (*). 

French  {Benjamin^  Q.C.,  with  him)  for  the  defendants: 
By  putting  a  donkey  engine  on  board  the  John  Baring, 
the  plaintiff  impliedly  contracted  that  it  should  be  used  m 
time  of  danger ;  he  in  effect  represented  to  the  shippers  of 
cargo  at  Quebec  that  she  was  better  equipped  than  other 
vessels  to  encounter  the  perils  of  the  voyage  :  he  was  there- 
fore bound  to  provide  sufficient  fuel  to  keep  the  donkey 
engine  working  until  the  arrival  of  the  vessel  at  her  port  of 
destination ;  it  was,  in  fact,  part  of  her,  and  a  short  supply 
of  coal  was  tantamount  to  a  want  of  proper  tackle.  More- 
over, in  all  probability,  the  captain,  when  he  took  on  board 
the  spars,  calculated  on  being  able  to  use  them  as  fuel  in 
time  of  peril ;  and  the  John  Baring  was  safe  so  long  as  the 
donkey  engine  was  at  work ;  there  was,  therefore,  no  such 
emergency  as  is  necessary  to  maintain  a  claim  for  general 
average:  2  Phillips  on  Insurance,  5th  ed.,  par.  1270.  To 
allow  the  plaintiff  to  recover  would  be  to  allow  him  to  take 
advantage  of  his  own  default. 

Cohen^  Q.C.,  replied. 

Cur,  adv.  vuU. 

Nov.  21.  The  judgment  of  the  court  (Mellor  and  Lush, 
JJ.)  Vas  delivered  by 

Lush,  J.:  The  circumstances  under  which  the  ship's  spars 
and  the  cargo  were  used  as  fuel  for  the  donkey  engine 
satisfy  all  the  conditions  of  a  general  average  claim.  The 
peril  was  imminent;  the  sacrifice  voluntary,  in  the  sense 
of  being  an  act  of  will  on  the  part  of  the  master ;  it  was, 
in  the  emergency,  necessary  in  order  to  *save  the  ship  [95 
from  sinking,  and  was  of  course  made  with  a  view  to  the 
safety  of  the  whole  adventure — ship,  freight,  and  cargo. 

Prima  facie^  therefore,  the  case  of  the,  plaintiff  is  made 
out.  But  it  was  objected  that,  as  the  ship  was  furnished 
with  a  donkey  engine,  adapted  and  intended,  in  case  of 
need,  for  pumping  as  well  as  for  loading  and  discharging 
the  cargo,  the  owner  was  bound  to  provide  sufficient  fuel 
for  its  use ;  that  if  this  had  been  done  the  resort  to  the  spars 

C)  I  Eaat.  220.  (*)  Law  Rep.,  8  Q.  B.,  88;  in  Ex.  Ch., 

(*)  8  M.  <fe  S.,  482.  Law  Rep.,  8  Q.  B.,  862. 

(»)  19  C.  B.  (N.S.),  868;  85  L.  J.  (C.P.),  23. 


236  QUEEN'S  BENCH  DIVISION.  [Vol  H. 

1876  Robinson  v.  Price. 

and  cargo  would  not  have  been  required ;  that  it  was  not 
done,  and  therefore  the  use  of  the  spars  and  cargo  was  not 
a  necessity  brought  about  by  the  perils  of  the  sea,  but  a 
necessity  occasioned  by  Ills  own  deiault. 

Although  we  cannot  accede  to  the  proposition  in  its  terms, 
we  entirely  accede  to  the  principle  which  underlies  it.  We 
think  that  a  shipper  of  cargo  is  entitled  in  time  of  peril  to 
the  benefit  not  only  of  the  best  services  of  the  crew,  in  order 
to  save  his  goods,  but  of  the  use  of  all  the  appliances  for 
that  purpose  with  which  the  ship  is  provided.  It  follows 
that  where  a  ship  is  fitted  up  with  auxiliary  steam  pumping 
power,  it  is  the  duty  of  the  owner  to  make  some  provision 
for  supplying  the  engine  with  fuel.  Not  that  he  is  bound 
to  have  on  board  enough  for  every  possible  emergency,  but 
he  is  bound  to  have  a  reasonable  supply,  having  regard  to 
the  nature  of  the  voyage,  the  season  of  the  year,  the  quality 
of  the  cargo,  the  condition  of  the  ship,  and  what  experience 
has  shown  to  be  prudent  to  provide  against  under  those  con- 
ditions. If  he  fails  to  do  so,  he  cannot  call  upon  the  own- 
ers of  cargo  to  contribute  towards  that  reasonable  supply. 
That  would  be  to  make  them  pay  for  that  which  he  ought 
to  have  provided  at  his  own  expense.  If,  under  such  cir- 
cumstances, the  opportunity  occurs  during  a  time  of  peril 
*of  buying  coals  from  a  passing  steamer,  we  think  it  clear 
that  he  could  not  charge  their  costs  as  an  extraordinary  ex- 
penditure entitling  him  to  general  average. 

That  statement  of  the  case  not  being  so  explicit  as  it  might 
have  been  upon  this  point,  we  thought  it  right  to  send  it 
back  to  the  learned  counsel  who  settled  it  between  the  par- 
ties, to  find  from  the  evidence  he  had  taken  one  way  or  the 
other  upon  this  question.  He  has  retured  it  to  us,  with  a 
statement  as  follows :  "I  find  that  the  John  Baring,  v^hen 
she  left  Quebec,  had  on  board  a  reasonable  supplv  of  coal 
for  the  donkey  engine  for  jpumping  purposes."  This  find- 
96]  i"g  *concludes  the  defendants.  The  prima  facie  claim 
to  geneiul  average  contribution  is  not  displaced  by  any  de- 
fault on  the  part  of  the  owner,  and  our  judgment  must  be 
for  the  plaiutiflf. 

Judgment  for  the  plaintiff. 

Solicitor  for  plaintiff:  H,  C.  Ooote^  for  Tinley,  Adamson 
&  Adamson,  North  Shields. 
Solicitors  for  defendants :  Argles  &  Rawlins. 
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[2  Queen's  Bench  Dirision,  96.] 

Jan.  22,  1877. 

[IN  THE  COURT  OF  APPEAL.] 

Lindsay  and  Others  v.  Cundy  and  Others  (*). 

Contract  obtained  Ay  Fra^td — Pattiing  of  Propertif — Conviction  of  Buyer  for  obtaining 
OoodB  under  FaUe  Pretences— Jieititution  of  Propertif-^2i  dt  25  Viet.  c.  V6,  «.  100. 

A.  Blenkarn  took  premises  at  87  Wood  Street,  and  wrote  to  the  plaintiffs  at  Bel- 
fast ordering  goods  of  them.  The  letters  were  dated  37  Wood  Street,  and  signed 
"  A.  Blenkarn  A  Co."  in  such  a  way  as  to  look  like  *' A.  Blenkiron  A  Co.,"  there  be- 
ing an  old  establisiied  firm  of  Blenkiron  A  Sons  at  123  Wood  Street.  One  of  the 
plaintiffs  knew  something  of  that  firm,  and  the  plaintiffs  entered  into  a  correspondence 
with  Blenkarn,  and  ultimately  supplied  the  goods  ordered,  addressing  them  to  "  A. 
Blenkiron  A  Co.,  37  Wood  Street.'*  The  fraud  having  been  discovered,  Blenkarn 
was  indicted  and  convicted  for  obtaining  goods  by  falsely  pretending  that  he  was 
Blenkiron  A  Sons.  Before  the  conviction  the  defendants  had  purchase!  some  of  the 
goods  bona  fide  of  Blenkarn  without  notice  of  the  frand,  and  resold  them  to  other 
persons.    The  plaintiffs  having  brought  an  action  for  the  conversion  of  the  goods  : 

Helil^  reversing  the  decision  of  the  Queen's  Bench  Division,  that  the  plaintiffs  in- 
tended to  deal  with  Blenkiron  A  Sons,  and  therefore  there  was  no  contract  with 
Blenkarn;  that  the  property  of  the  goods  never  paased  from  the  plalntifiB;  and  that 
they  were  acordingly  entitled  to  recover  in  the  action. 

Hardman  v.  Booth  (1  H.  A  C,  803 ;  32  L.  J.  (Ex.),  105)  followed. 

Appeal  from  the  judgment  of  the  Queen's  Bench  Division 
in  favor  of  the  defendants  ('). 

The  facts  are  fully  stated  in  the  judgment  of  the  Court  of 
Appeal. 

1876.  Dec.  2.  Wills,  Q.C.,  and  Thesiger,  Q.C.,  for  the 
plaintiffs :  There  are  two  questions  in  this  case,  first,  whether 
the  property  *passed  out  of  the  plaintiffs  at  all ;  and,  [97 
secondly,  if  it  did,  whether,  on  tne  conviction  of  Blenkarn, 
the  property  did  not  revest  in  the  plaintiffs,  so  that  they 
may  recover  the  goods  or  the  proceeds  from  the  defendants. 
On  the  first  point,  the  property  never  passed  out  of  the  plain- 
tiffs. If  the  false  pretences  by  which  a  man  obtains  goods 
are  of  such  a  nature  that  they  do  not  affect  the  question  with 
what  person  the  owner  of  the  goods  is  dealing,  a  voidable 
contract  is  created,  and  the  property  in  the  goods  passes  out 
of  the  owner  to  the  person  who  obtains  them,  until  the  owner 
has  avoided  the  contract.  But  if  the  owner  is  deceived  as 
to  the  person  with  whom  he  is  dealing,  and  supposes  that  he 
is  some  one  else — where  the  person  who  obtains  the  goods 
passes  himself  as  another,  or  as  the  agent  of  another,  for 
whom  he  professes  to  buy,  in  that  case  no  property  passes 
out  of  the  owner.  In  the  present  case  the  plaintiffs  thought 
they  were  dealing  with  Blenkiron  &  Sons,  and  gave  credit 

(>)  Reversing  16  Eng.  R.,  892.  (♦)  1  Q.  B.  D.,  348;  16  Eng.  R.,  392. 
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to  them,  and  not  to  the  person  w^io  wrote  to  them,  although 
he  lived  in  the  same  street.  This  ninst  be  taken  to  be  the 
fact,  for  the  jury  who  convicted  Blenkarn  did  so  on  the 
ffround  that  he  falsely  pretended  to  be  Blenkiron  &  Sons. 
Mardman  v.  Booth  (*)  is  directly  in  point. 

As  to  the  second  point,  even  if  the  property  passed  to 
Blenkarn,  the  plaintiffs  under  24  &  24  Vict.  c.  96,  are  en- 
titled to  recover  the  goods  or  proceeds  of  them  from  the  de- 
fendants, who  purchased  theni  from  Blenkarn.  The  100th 
section  provides  that  where  a  person  shall  be  convicted  of 
(among  other  things)  obtaining  property  under  false  pre- 
tences, on  the  prosecution  of  the  owner  "the  property  sliall 
be  restored  to  the  owner."  And  by  s.  1  the  word  "prop- 
erty" comprises  "  not  only  such  property  as  shall  have  been 
originally  in  the  possession  or  under  the  control  of  any  party, 
but  also  any  property  into  or  for  which  the  same  may  have 
been  converted  or  exchanged,  and  anything  acquired  by 
such  conversion  or  exchange,  whether  immediately  or  other- 
wise." It  was  decided  in  Nickling  v.  Heaps  (*)  that  where 
goods  have  been  obtained  by  false'  pretences,  on  conviction 
there  is  a  relation  back  to  the  time  of  the  original  fraud. 
Therefore,  on  conviction  the  goods  revested  in  the  plaintiffs, 
and  if  the  goods  were  now  in  the  hands  of  the  defendants 
98]  they  could  recover  them  in  specie,  and  as  the  *goods 
have  been  sold  they  can  recover  the  proceeds  of  them  : 
Fowler  v.  Hollins  (').  Harwood  v.  Sniiih  (*)  was  decided 
under  the  old  statute  of  21  Hen.  8,  c.  11,  which  was  expressed 
in  different  terms ;  and  that  case  is,  therefore,  not  applicable 
to  the  present. 

Sir  H,  Oiffardy  S.G.,  and  B.  Francis  Williams,  for  the 
defendants,  were  desired  to  confine  their  arguments  to  the 
first  point. 

The  defendants  do  not  dissent  from  the  law  as  laid  down 
in  Hardman  v.  Booth  (*),  but  the  conclusion  of  fact  drawn 
from  the  findings  in  this  case  renders  that  authority  inap- 
plicable. The  distinction  between  larceny  and  false  pre- 
tences must  be  borne  in  mind.  In  the  case  of  larceny, 
neither  the  right  of  possession  nor  property  passes  out  of  the 
owner.  In  the  case  of  false  pretences,  the  property  passes 
until  the  transaction  is  avoided.  The  real  question  is, 
whether  there  was  a  contract  between  the  parties  ;  if  there 
was,  whether  voidable  or  not,  the  property  passed  to  Blen- 
karn. Here  there  was  a  contract:  there  was  an  intended 
buyer  and  an  intended  seller.     The  plaintiffs  intended  to  sell 

(')  1  n.  A  C.  803;  82  L.  J.  (Ex.),  106.         (»)  Law  Rep..  7  Q.  B..  616. 
(«)  21  L.  T.  (K.S.),  764.  ^  2  T.  R,  750. 
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to  the  person  who  was  corresponding  with  them,  and  who 
lived  at  37  Wood  Street;  and  they  sent  the  goods  to  37 
Wood  Street  accordingly.  Tlie  fact  that  they  were  deceived 
into  supposing  that  Blenkarn  was  a  member  of  an  old  estab- 
lished firm  with  which  they  were  acquainted,  did  not  pre- 
vent it  from  being  a  contract:  Clough  v.  London  and  North 
Western  Ry.  Co.  (*). 
Wilts y  Q!C.,  in  reply. 

Our.  adv.  vtUt. 

1877.  Jan.  22.  The  judgment  of  the  court  (Mellish,  L.  J., 
and  Brett  and  Amphlett,  J  J.  A.)  was  delivered  by 

Mellish, X. J.:  This  was  an  appeal  from  a  judgment  of 
the  Queen's  Bench  Division  ordering  judgment  to  be  entered 
for  the  defendants  on  a  motion  for  judgment. 

The  action  was  brought  by  Messrs.  Roberts,  Lindsay 
&  Co.,  who  are  linen  manufacturers  at  Belfast,  against 
Messrs.  Cundy  for  the  conversion  of  250  dozen  handker- 
chiefs. At  the  trial  before  Mr.  Justice  Blackburn,  it  ap- 
peared that  one  Alfred  Blenkarn,  in  *1873,  hired  a  [99 
third  floor  at  No.  37  Wood  Street,  and  5  Little  Love  Lane, 
Cheapside.  There  was  a  well-known  Arm  of  William  Blenk- 
iron  &  Sons,  which  had  for  many  years  carried  on  business 
at  No.  123  Wood  Street.  Blenkarn  wrote  letters  at  the  end 
of  1873  to  the  plaintiffs ;  by  the  first  proposing  to  order,  and 
by  the  'others  ordering,  a  large  quantity  of  handkerchiefs 
from  the  plaintiffs.  Those'  letters  had  a  printed  heading, 
"37  Wood  Street,  Cheapside,  London;  entrance,  second 
door  in  Little  Love  Lane,"  and  were  signed  "A.  Blenkarn 
&  Co.,"  written  in  such  a  way  that  it  was  evidently  intended 
to  be  read  '*  A.  Blenkiron  &  Co."  One  of  the  plaintiffs  had 
known  the  firm  of  Blenkiron  and  Sons  several  years  before, 
and  knew  they  were  respectable.  The  plaintiffs  wrote  sev- 
eral letters  addressed  to  ''Messrs.  Blenkiron  &  Co.,  37  Wood 
Street,"  and  they  forwarded  several  lots  of  handkerchiefs 
to  the  same  address,  heading  the  invoices,  "Messrs.  Blenk- 
iron and  Co.,  London." 

The  fraud  was  afterwards  discovered,  and  Blenkarn  was, 
in  April,  1874,  convicted  of  obtaining  the  goods  by  the  false 
pretence  of  being  Blenkiron  &  Sons. 

In  the  meantime  the  defendants  had  bought  of  Blenkarn 
250  dozen  cambric  handkercliiefs,  and  had  resold  them  all 
to  different  persons  before  the  fraud  of  Blenkarn  was  dis- 
covered.    The  jury  found  that  the  defendants  were  bona 
'fide  purchasers  of  the  handkerchiefs,  and  that  they  were 

0)  Law  Rep.,  7  Ex„  26. 
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part  of  the  handkerchiefs  sold  by  the  plaintiffs  to  Blenkarn. 
The  learned  judge  reserved  tlie  question  for  the  court, 
whether  on  the  facts  and  findings  the  action  was  maintain- 
able. The  Queen's  Bench  Division  held  that  the  action 
could  not  be  maintained,  upon  the  ground  that  there  was  a 
sale  of  the  handkerchiefs  by  the  plaintiffs  to  Blenkarn, 
which  could  not  be  set  aside  as  against  the  defendants,  who 
were  bona  fide  purchasers  from  Blenkarn  without  notice  of 
his  fraud,  and  that  the  case  was  not  within  24  &  25  Vict. 
c.  96,  s.  100. 

In  giviujj  judgment  Mr.  Justice  Blackburn  says,  "The 
first  question  that  arises  is  one  of  fact,  were  these  goods, 
which  were  originally  the  property  of  the  plaintiffs,  Messrs. 
Lindsay  &  Co.,  obtained  from  them  by  fraud,  so  that  the 
property  passed  from  them  under  a  contract,  though  a 
1001  contract  under  *certain  circumstances  liable  to  be 
avoided  ;  or  did  the  property  never  pass  from  the  plaintiffs 
at  alii  Upon  that  question  reliance  was  placed  on  the 
case  of  Hardman  v.  Booth  (*),  and  that  case  unquestionably 
lays  down  very  good  law.  The  question  for  us  is  whether 
the  facts  are  the  same,  and  whether  we  ought  to  draw  the 
same  inference  from  the  facts  that  the  Court  of  Exchequer 
did  in  Hardman  v.  Booth  (*).  That  case  lays  down  the  law, 
that  where  a  person  has  sold  goods  to  A.  B.,  or  has  been 
led  to  believe  he  has  sold  them  to  A.  B.,  and  delivered  them 
as  he  supposes  to  A.  B.,  and  the  person  who  had  led  him 
into  that  belief  receives  and  and  carries  off  the  goods,  and 
disposes  of  them  to  another — there  has  not  been  a  selling 
to  the  person  who  fraudulently  represent*  himself  to  be  a 
servant  or  agent  of  the  supposed  purchaser,  A.  B.,  and  he 
cannot  confer  a  good  title  on  any  one  else,  the  property 
never  having  vested  in  him."  We  entirely  agree  with  this 
statement  of  the  law,  but  we  cannot  agree  with  the  conclu- 
sion which  the  court  below  has  drawn  from  the  facts.  The 
true  result  of  the  facts  seems  to  us  to  be  that  Blenkarn 
falsely  pretended  that  the  firm  writing  the  letters  and  order- 
ing the  goods  was  the  well  known  firm  of  Blenkiron  &  Sons, 
and  that  the  plaintiffs  believing  this  pmtence  to  be  true,  and 
that  they  were  delivering  the  goods  to  the  well-known  firm 
of  Blenkiron  &  Sons,  delivered  them  to  Blenkarn  ;  and  if 
this  is  a  correct  description  of  the  facts  the  case  is  brought 
directlj  within  the  rule  established  by  Hardman  v.  Booth  ('). 
Now,  in  the  first  place,  the  jury  who  convicted  Blenkarn  of 
obtaining  goods  by  false  pretences  must  liave  taken  this 
view  of  the  facts.     Tliey  must  have  found  both  that  Blen- 

'  (>)  I  H.  <&  C,  803 ;  82  L.  J.  (Ex.),  105. 
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karn  falsely  pretended  that  Bienkiron  &  Sons  were  the  firm 
giving  the  orders,  and 'that  the  plaintiffs  delivered  the  hand- 
kerchiefs to  liim  believing  he  was  Bienkiron.  If  the  jury 
had  thought  that  the  plaintiffs  had  intended  to  deliver  the 
goods  to  the  persons  who  carried  on  business  at  37  Wood 
Street,  whether  tliey  were  the  well-known  firm  of  Bienkiron 
&  Sons  or  not,  they  surely  ought  not  to  have  convicted 
Blenkarn.  Unless  the  plaintiffs  intended  to  deliver  the 
goods  to  the  well-known  firm  of  Bienkiron  &  Sons,  they 
were  not  deceived  by  the  false  pretence,  and  if  they  did  in- 
tend to  *deliver  the  goods  to  the  well-known  firm  of  [101 
Bienkiron  &  Sons  tliere  was  no  sale  by  them  to  Blenkarn. 

It  may  not  be  unimportant  to  observe  that  the  resemblance 
between  the  words  *' Blenkarn"  and  "Bienkiron"  is  wholly 
immaterial.  If  the  signatures  to  the  orders  were  intended 
by  the  writer  to  be  read  ''Bienkiron,"  and  were  read 
''Bienkiron,"  they  must  be  read  "Bienkiron"  for  the  pur- 
pose of  determining  the  question  with  whom,  if  with  any 
one,  the  plaintiffs  contracted,  and  it  cannot  matter  what  was 
the  real  name  of  the  man  who  fmudulently  signed  the  let- 
ters in  the  name  of  "Bienkiron."  The  court  below  admit 
that  Blenkarn  was  properly  convicted  of  obtaining  the 
goods  by  false  pretences,  but  at  the  same  time  came  to  the 
conclusion  that  there  was  .a  valid  sale  by  the  plaintiffs  to 
him.  This  seems  to  us  to  involve  a  contradiction,  because, 
the  false  pretence  being  that  the  firm  giving  the  order  were 
the  well-known  firm  of  "Bienkiron  &  Sons,"  it  is  impossible 
that  he  could  have  obtained  the  goods  by  that  false  pretence, 
and  at  the  same  time  be  the  purchaser  of  them.  He  does 
not  by  fraud  induce  the  plaintiffs  to  sell  goods  to  him,  but 
by  fraudulently  pretending  that  different  j^ersons  are  giving 
tne  orders  from  the  person  who  really  is  giving  them,  ne  in- 
duces the  plaintiffs  to  deliver  the  goods  to  him  under  the 
belief  that  they  are  selling  them  to  tlie  persons  whose  name 
he  had  assumed.  Their  whole  question  really  is,  whom  did 
the  plaintiffs  mean  to  describe  by  "Bienkiron  &  Co.,  Lon- 
don," in  their  invoices?  Their  case  is  that  they  meant  to 
describe  the  well-known  firm  of  "Bienkiron,"  though  they 
did  not  know  the  precise  style  of  that  firm,  nor  the  number 
in  Wood  Street  at  which  that  firm  carried  on  their  business. 
The  jury  who  convicted  Blenkarn  must  have  believed  that 
the  plaintiffs  intended  to  sell  to  the  well-known  firm  of 
Bienkiron  &  Sons.  The  jury  in  the  present  case  were  not 
asked  to  whom  the  plaintiffs  intended  to  sell  the  handker- 
chiefs, but  it  was  admitted  that  Blenkarn  had  obtained  the 
handkerchiefs  by  false  pretences,  and  having  regard  to  the 
19  Eno.  Rep.  31 
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nature  of  the  false  pretences,  we  thinly  it  necessarily  follows 
that  the  property  in  tlie  handkerchiefs  never  passed  from 
the  plaintiffs,  and  that  the  plaintiffs  are  entitled  to  recover 
their  value  from  the  defendants. 

The  judgment  for  the  defendants  must  be  reversed,  and 
102]  *iudgment  entered  for  the  plaintiffs  for  the  value  of 
the  handkerchiefs,  with  costs  both  in  the  court  below  and 
here. 

Judgment  reversed^  and  entered  for  the 
'  plaintiffs. 

Solicitors  for  plaintiffs :  Ashurst,  Morris  <6  019. 
Solicitor  for  defendants :  C.  0.  Humphreys. 

See  10  Eng.  Rep.,  37  note ;  16  Eng.  arrived,  and  exhibited  a  pretended  in- 

Bep.,  405  note.  voice  therefor.     Defendant  thereupon 

One  who,  having  purchased  stolen  went  with  R.  to  the  railroad  depot, 

goods  in  the  ordinary  course  of  busi-  found  and  tools  away  the  whisky  so 

ness  in  good  faith  before  knowledge  of  sent,   and    paid  R.   the  price  agreed 

the  owner's  rights,  sells  and  delivers  upon.     Defendant  did  not  receive  the 

them  to  a  third  person,  is  liable  to  the  invoice  sent,  nor  did  he  observe  the 

owners    without   demand :    and    this  marks  upon  the  barrels.     He  had  no' 

although  the  goods  were  never  in  his  notice  that*the  goods  belonged  to  N.  & 

actual  possession.  P.  McQ. ,  dr  that  R.  had  assamed  to 

It  is  not  necessary  to  the  maintenance  act  as  his  agent.     R.  had  no  authority 

of  an  action  for  conversion,  by  reason  to    act    for   either    party.     Defendant 

of  a  wrongful  sale  of  a  plaintiff's  goods,  having  disposed   of  the  whisky,  and 

to  show  that  defendant  exercised  con-  having  refused  to  pay  therefor,  plain- 

trol  over  the  property,  with  knowledge  tiff,   as  assignee  of    N.   &  P.   McG., 

of  the  plaintiff's  riglits,  or  that  a  de-  brought  an  action  as  for  goods  sold  and 

mand  was  made  for  tlie  goods  while  delivered.     Held,  that  the  acts  of  N.  & 

they  were  in  defendant's  possession  :  P.  McG.  clothed  R.  with  no  authority. 

Pease  v.  Smith,  61  N.  Y.,  477,  affirm-  real  or  apparent,  or  color  of  right  to  or 

ing  5  Lansing,  519.  control  over  tlie  property;  nor  were 

No  person  can  transfer  title  to  the  they  guilty  of  any  negligence,  nor  was 

Eroperty  of  another  unless  the  owner  defendant  deceived  by  any  act  or  state- 
as  clothed  him  with  authority,  real  or  ment  on  their  part ;  that  the  tninsac- 
apparent,  to  do  so.  tion  with  R.  transferred  no  title  to  de- 
One  R.,  representing  that  he  ran  a  fendant ;  that  no  question  as  to  the 
distillery  in  Brooklyn,  but  in  the  name  pleadings  having  been  raised  upon  the 
of  another,  contracted  to  sell  to  defen-  trial,  none  could  be  raised  upon  ap- 
dant  live  barrels  of  whisky  for  cash  on  peal ;  and  that  plaintiff  could  waive 
delivery.  R.  then  called  upon  N.  &  P.  the  tort  and  sue  ex  contractu^  and  was 
McG.,  wholesale  dealers  in  liquors,  at  entitled  to  re</over :  McOoldrick  z. 
Brooklyn,  and  ordered  five  barrels  of  Willets,  52  N.  T.,  612. 
whisky  to  be  sent  to  defendant,  claim-  To  same  effect :  Beard  v.  Bowker, 
ing  to  be  his  authorized  agent.  N.  &  115  Mass.,  129,  cited  18  Eng.  Rep.,  819. 
P.  McG.  shipped  the  whisky  as  directed,  A  title  obtained  by  fraud,  though 
with  an  invoice  thereof  from  them  to  voidable  in  the  vendee,  will  be  pro- 
defendant.  Upon  the  barrels  were  tected  in  a  bona  fide  purchaser  from 
marked  their  firm  name,  place,  and  such  vendee,  without  notice :  Kern  o. 
kind  of  business.  The  next  day  R.  Thurber,  57  Geo.,  172. 
advised  defendant  that  the  whisky  had 
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[2  Queen's  Bencli  Division,  102.] 
Jan.  22,  1877. 

[in  the  court  of  appeal.] 
Randall  v.  Newson. 

SaJe  of  CfuUtd  for  specific  Purpose —  Warrantjf  by  Vendor  of  FUnnu  for  Purpose— No 

excejriion  €u  to  UUetU  DefeiA — Measure  of  Damages, 

On  the  sale  of  an  article  for  a  specific  purpose  there  is  a  warranty  by  the  vendor 
that  it  is  reasonably  fit  for  the  pnrpose,*and  there  is  no  exception  as  to  latent  undis- 
coverable  defects. 

The  limitation  as  to  latent  defects  introduced  by  Headhead  v.  Midland  Hy,  Co, 
(Law  Rep.,  4  Q.  B.,  879)  does  not  apply  to  the  sale  of  a  chattel. 

The  plaintiff  ordered  and  bought  of  the  defendant,  a  coach  builder,  a  pole  for  the 
plaintitf 's  carriage.  The  pole  broke  in  use  und  the  horses  became  frightened  and 
were  injured.  In  an  action  for  the  damage,  the  jury  found  that  the  pole  was  not 
reasonably  fit  for  the  carriage,  but  that  the  defendant  had  been  guilty  of  no  neg- 
ligence : 

JJeldf  that  the  plaintiff  was  entitled  to  recover  the  value  of  the  pole,  and  also  for 
damage  to  the  horses,  if  the  jury,  on  a  second  trial,  should  be  of  opinion  that  the 
injury  to  the  horses  was  the  natural  consequence  of  the  defect  in  the  pole. 

Statement  of  claim,  that  plaintiff  bought  of  defendant, 
a  carriage  manufacturer,  a  phaeton  for  two  liorses,  the  pole 
made  and  supplied  for  which  was  so  careltipsly  and  negli- 
gently made,  and  of  such  bad  and  improper  wood,  that 
while  the  plaintiff  was  driving  the  phaeton  the  pole  broke 
and  causea  the  horses  to  run  away,  and  the  horses  were 
damaged. 

Defence,  denying  that  the  pole  was  carelessly  or  negli- 
gently made,  or  of  bad  or  improper  wood ;  and  not  admit- 
ting that  the  pole  broke  by  reason  of  any  defect  in  the 
wood,  or  that  the  defendant  sold  the  phaeton  under  such 
circumstances  as  to  render  him  liable  for  the  consequences 
of  a  latent  defect.     Issue  joined. 

At  the  trial  before  Archibald,  J.,  at  the  Middlesex  Hilary 
sittings,  1876,  it  appeared  that  the  plaintiff  bought  of  the 
defendant,  *who  was  a  carriage  builder,  a  phaeton,  in  [103 
August,  1874;  it  was  only  fitted  with  shafts  for  one  horse, 
and  the  plaintiff  gave  orders  to  the  defendant  for  a  pole  and 
splinter-bar  to  be  made  and  fitted  to  it. 

The  pliaeton  was  sent  home  with  the  pole  and  splinter- 
bar,  and  while  the  plaintiff  was  driving  it  with  two  horses 
in  October,  1876,  the  horses  swerved  and  the  pole  broke 
short  off  at  the  carriage.  The  horses  in  consequence  be- 
came restive  and  were  much  damaged. 

Tliere  was  much  con  trad  ictorv  evidence  as  to  the  cause  of 
the  breaking  of  the  pole,  the  plaintiff's  witnesses  saying  it 
was  of  bad  wood,  while  the  defendant's  stated  that  the  wood 
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was  perfectly  good.  The  value  of  a  new  pole  was  agreed  at 
£3,  and  the  plaintiff  gave  evidence  that  his  hoi-ses  were 
damaged  to  between  £130  and  £140.  The  learned  judge  ex- 
pressed it  as  his  opinion,  that  if  there  were  no  negligence 
on  the  part  of  the  defendant  in  making  the  pole,  or  in  the 
selection  of  the  materials,  the  plaintiff  could  not  recover 
more  than  the  £3 ;  and  he  left  to  the  jury  two  questions : 

1.  Was  the  pole  reasonably  lit  and  proper  for  the  carriage ! 

2.  Was  the  defendant  guilty  of  any  negligence?  And  he 
asked  the  jury  also  to  assess  the  consequential  damages,  in 
case  they  should  become  material.  The  learned  judge  was 
obliged  to  leave  the  court,  to  attend  a  meeting  of  the  judges, 
before  the  jury  had  returned  their  verdict. 

The  jury  answered  both  questions  in  the  negative,  and  as 
to  the  damages,  said  they  understood  from  the  judge  that 
£3  was  all  they  could  find. 

On  these  findings,  the  verdict  and  judgment  were  entered 
for  the  plaintiff  for  £3,  with  leave  to  move  to  enter  judg- 
ment for  the  defendant. 

The  defendant  gave  notice  of  motion  accordingly ;  and 
the  i)laintiff  obtained  an  order  for  a  new  trial  on  the  ground 
of  misdirection  by  the  learned  judge  as  to  the  measure  of 
damages. 

1876.  Feb.  19.  Sills  {Cave,  Q.C.,  with  him)  for  the  de- 
fendant. 

OateSj  Q.C.,  and  Edward  Pollock,  for  the  plaintiff. 

The  Court  (Blackburn  and  Lush,  JJ.)  ordered  judgment 
104]  to  be  ^entered  for  the  defendant,  on  the  ground  that 
the  answers  of  the  jury  amounted  to  a  finding  of  a  latent 
defect  in  the  wood  of  the  pole,  which  no  care  nor  skill  could 
discover,  and  that  the  principle  of  the  decision  in  Readhead 
V.  Midland  Ry.  Co.  ('),  extended  to  the  sale  of  an  article 
for  a  specific  purpose. 

The  plaintiff  appealed. 

Nov.  17.  Oaies,  Q.C.,  and  R,  V.  Williams  {Edward 
Pollock  with  him),  for  the  plaintiff,  contended  that  the  de- 
cision in  ReadJiead  v.  Midland  Ry.  Co.  (*),  did  not  extend 
to  the  sale  of  a  chattel  for  a  specific  purpose,  and  that  the 
language  of  the  judges  expressly  confined  the  decision  to 
the  case  then  before  the  court.  They  cited  several  of  the 
cases  which  are  reviewed  in  the  judgment  of  the  court ;  they 
also  referred  to  the  French  Code  Civil,  §  1641,  and  the  Code 
of  New  York,  §  884 ;  and  to  Sutton  v.  Temple  (*),  and  Mody 
V.  Oregson  (').    And  as  to  the  damages,  they  cited  Smith  v. 

0)  Law  Rep.,  4  Q.  B.,  879.        (•)  12  M.  <fe  W.,  62.        (»)  Law  Rep.,  4  Ex.,  49. 
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Green {*)  and  contended  that  the  new  trial  ought  to  be  con- 
fined to  the  question  of  damages. 

Nov.  18.  Cave,  Q.C.,  and  Sills,  for  the  defendant,  con^ 
tended  that  the  general  rule  as  to  warranty  on  the  sale  of  a 
chattel  for  a  specific  purpose  had  been  modified  by  the  de- 
cision in  Readhead  v.  Midland  Ry,  Co.  (*),  and  that  this 
was  still  further  shown  by  Francis  v.  Cockrell{^\  partic- 
ularly by  the  judgment  of  Kelly,  C.B.  In  addition  to  the 
cases  noticed  by  the  court  they  cited  Bluett  v.  Osborne  {*), 
As  to  the  damages,  they  admitted  that  the  plaintiff,  if  en- 
titled to  recover  at  all,  was  entitled  to  larger  daniages  than 
the  £3,  on  the  principle  of  Randall  v.  Raper{*) ;  but  they 
contended  that  there  ought  to  be  a  new  trial  generally,  and 
not  confined  to  the  damages  only. 

Gates,  Q.C.,  in  reply,  referred  to  Benjamin  on  Sale,  2d 
ed.,  p.  643,  as  showing  that  the  profession  did  not  consider 
the  decision  in  Readhead  v.  Midland  Ry.  Co(^\  to  have 
altered  the  law  of  warranty  on  the  sale  of  a  cnattel  for  a 
specific  purpose.  ^^  ^^^  ^^' 

♦1877.  Jan.  25.  The  judgment  of  the  court  (Kelly,  [105 
C.B.,  Mellish,  L.J.,  and  Brett  and  Amphlett,  JJ.A.)  was  de- 
livered by 

Brett,  J. A.:  This  case  was  tried  upon  the  footing  that 
it  was  an  action  brought  against  the  defendant,  a  coach, 
builder,  to  recover  damages  in  respect. of  injuries  to  the 

})laintiff'8  horses  and  carriage,  by  reason  of  tne  defendant 
laving  supplied  to  the  plaintiff  a  defective  carriage  pole. 
The  jury  found  that  trhe  pole  was  not  reasonably  tit  and 
proper  for  the  use  of  the  carriage;  but  that  there  was  no 
negligence  on  the  part  of  the  defendant  (including,  of  course, 
his  servants  or  agents)  in  supplying  the  pole.  The  price  of 
a  new  pole  was  £3.  The  damage  done  to  the  horses  and 
carriage  was  much  more.  But  the  only  damages  found  by 
the  jury  were  £3.  Upon  these  findings  the  Court  of  Queen's 
Bench,  applying  to  tnis  contract  the  principle  laid  down  in' 
Readhead  v.  Midland  Ry.  Co.  Q,  gave  jujigment  for  the 
defendant.  No  dispute  was  made  at  the  trial,  or  in  argu- 
ment, as  to  the  nature  of  the  order  given  and  accepted  ;  the 
questions  argued  were  whether  the  defendant  was  liable  at 
all,  and  what  was  the  extent  of  damages  to  which  he  might 
be  subjected,  if  he  was  liable  at  all.  Now  as  to  these  ques- 
tions, it  is  to  be  taken,  although  nothing  specific  seems  to 

(>)  1  C,  p.  D.,  92.  (»)  E.  B.  A  E.,  84 ;  27  L.  J.  (Q.B.),  266. 

(•)  Law  Rep.,  4  Q.  B.,  879.  (•)  Law  Rep.,  2  Q.  B.,  412;  in  error,  4 

(»)  Law  Rep..  6  Q.  B.,  601,  503.  Q.  B.,  879. 
{*)  1  SUrk.,  884. 
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have  been  said,  that  the  order  given  and  accepted  was  not 
merely  for  a  pole  in  general,  bnt  for  the  supply  of  a  pole 
for  the  plaintiflfs  carriage;  and  that  the  contract  therefore 
was  for  the  purchase  and  sale,  or  supply,  of  an  article  for  a 
specific  purf)Ose.  In  other  words,  the  subject-matter  of  the 
contract  was  not  merely  a  pole,  but  a  pole  for  the  purcha- 
ser's carriage ;  or,  to  state  the  proposition  in  an  equivalent 
form,  thething,  which  would,  if  the  contract  were  rormally 
drawn  up,  be  described  in  it  as  the  subject-matter  of  it, 
would  not  be  merelj'  a  pole  generally,  but  a  pole  to  be  pur- 
chased for  a  specific  purpose,  namely,  to  be  used  in  the 
plaintiffs  carriage.  The  question  is,  what,  in  such  a  con- 
tract, is  the  implied  undertaking  of  the  seller  as  to  the 
efficiency  of  the  pole?  Is  it  an  absolute  warranty  that  the 
pole  shall  be  reasonabl}'-  tit  for  the  purpose,  or  is  it  only 
partially  to  that  effect,  limited  to  defects  which  might  he 
discovered  by  care  and  skill  ? 

In  order  to  decide  this  question  it  seems  advisable  to  as- 
106]  certain  *the  primary  or  governing  principle  on  which 
the  earlier  cases  were  decided,  and  to  see  whether  the  prin- 
ciple on  which  they  were  decided  ought  to  be  modified  by 
the  decision  in  Meadhead  v.  Midlands  Ry,  Co,  (*).  Tlie 
earliest  case  seems  to  he  Parkinson  v.  Lee  if),  in  1802.  It  is 
sufficient  to  say  of  it  that,  either  it  does  not  determine  the 
extent  of  a  seller's  liability  on  the  corj tract,  or  it  has  been 
overruled.  Neither  can  the  case  of  Fisher  v.  Samuda  ("), 
in  1808,  be  said  to  decide  anything.  Tiie  first  cases  of  im- 
portance are  Oardiner  v.  Gray  (*),  and  Lairig  v.  Fidgeon  (*), 
m  1815.  In  Oardiner  v.  Orayi^)  tht?  contract  was  for  the 
purchase  and  sale  of  "  waste  silk."  The  silk  was  imported, 
and  the  bulk  had  not  been  seen  either  by  the  defendant,  the 
seller,  or  the  plainliflF,  the  buyer.  Lord  Ellenborough  said: 
"lam  of  oi)inion  that,  under  such  circumstances"  (i.e.,  a 
sale  of  silk  as  waste  silk)  **  the  purchaser  has  a  right  to  ex- 
pect a  salable  article,  answering  the  description  in  the 
contract  Without  any  particular  warranty,  this  is  an  im- 
plied term  in  every  such  contract."  The  contract  was  for 
the  purchase  and  sale  of  a  commodity  described  generally, 
not  described  to  be  ordered  or  supplied  for  a  particular 
purpose.  The  description  of  it  was  that  it  was  waste  silk. 
From  that  it  is  implied  that  it  is,  or  in  other  words  it  is  as- 
sumed that  it  might  be,  specifically  described  as  salable 
waste  silk.    The  decision,  therefore,  is  that  the  commodity 

(»)  Law  Rep..  2  Q.  B.,  412;   in  error,        (»)  1  Camp.,  190. 

4  Q.  B..  879.  (*)  4  Camp.,  144. 

(«)  2  East,  814.  (*)  6  Taunt.,  108. 
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offered  and  delivered  must  answer  the  description  of  it  and 
be  salable  waste  silk.  The  principle  is  that  the  commodity 
offered  must  answer  the  description  of  it  in  the  contract. 
Laing  v.  Fidgeon{')  is  to  the  same  effect.  In  Oray  v. 
Cox  ("),  in  1825,  the  case  was  decided  on  a  variance ;  but 
Abbott,  C.  J.,  stated  that  he  was  of  opinion,  '*  that  if  a  per- 
son sold  a  commodity /or  a  particular  purpose^  he  must  be 
understood  to  warrant  it  reasonably  fit  and  proper,  for  such 
purposed  The  commodity  ordered  was  copper  for  sheath- 
ing the  ship  Coventry.  It  was  proved  that  no  defect  could 
be  discovered  by  inspection  of  the  article,  and  it  was  admit- 
ted that  the  defendants  were  ignorant  of  the  defective  qual- 
ity of  the  copper.  It  isobvious  that  Lord  *Tenterden  [107 
did  not  consider  the  seller  relieved  by  reason  of  the  defect 
being  latent. 

This  ruling  of  Lord  Tenterden  was  adopted  in  the  decision 
of  Jones  V.  Bright  ('),  in  1829.  The  contract  was  for  copper 
sheathing  for  a  ship.  The  question  proposed  by  Ludlow, 
Serjt.,  in  argument  was,  "wiiether  the  law  will,  according 
to  th^  dictum  of  Lord  Tenterden,  in  Orayx,  Cox{*)^  lay  upon 
the  seller  or  manufacturer  an  obligation  to  warrant  in  all 
cases  that  the  article  which  he  sells  shall  be  reasonably  fit 
and  proper  for  the  purpose  for  which  it  is  intended,  and 
render  him  responsible  for  all  the  consequences  which  may 
result,  if  it  shall  be  found  not  to  answer  the  purpose  for 
which  it  was  designed,  and  that  on  account  qf  some  laient 
defect  of  which  he  was  ignorant^  and  which  shall  not  be 
proved  to  have  arisen  from  any  want  of  skill  on  his  party 
or  the  use  of  improper  materials^  or  any  a^cddent  against 
which  human  prudence  might  have  been  capable  of  guard- 
ing  him,'^^  Here,  therefore,  the  whole  proposition,  with  and 
withont  limitations,  was  plainly  laid  before  the  judges  for 
their  consideration. 

The  answer  given  by  Best,  C.J.,  was:  "I  wish  to  put  the 
case  on  a  broad  principle.  If  a  man  sells  an  article  he 
thereby  warrants  that  it  is  merchantable, — that  it  is  fit  for 
8om6  purpose.  If  he  sells  it  for  that  particular  purpose,  he 
thereby  warrants  it  fit  for  that  purpose.  .  .  .  W  hether  or 
not  an  article  has  been  sold  for  a  particular  purpose  is,  in- 
deed, a  question  of  fact ;  but  if  sold  for  such  purpose,  the 
sale  is  an  undertaking  that  it  is  fit.  .  .  .  The  law  then  re- 
solves itself  into  this, — that  if  a  man  sells  generally,  he  un- 
dertakes that  the  article  sold  is  fit  for  some  purpose ;  if  he 

'  Q)  6  Taunt.,  108.  (*)  4  B.  A  C,  at  p.  116. 

(•)  4  B.  A  C.  108,  116.  '  (»)-2  M.  A  G.,  279. 

(')  6  BiD^.,  638,  640. 
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sells  it  for  a  particular  purpose,  he  andertakes  that  it  shall 
be  fit  for  that  particular  purpose."  Nothing  can  be  more 
clear  than  that  the  rule  is  advisedly  enunciated  as  a  war- 
ranty without  limitation.  Brown  v.  Edgingtoni^)  is  to  the 
same  effect. 

In  Wieler  v.  SchUizzif^  the  contract  was  for  "Calcutta 
linseed."  Jervis,  C.  J.,  told  the  jury  that  the  question  for 
them  to  consider  was,  "whether  there  was  such  an  admix- 
ture of  foreign  substances  in  it  as  to  alter  the  distinctive 
chai-acter  of  the  article,  and  prevent  it  from  answering  the 
108]  description  of  it  in  toe  conlracL^^  *CresswelT,  J., 
said,  "They  were  to  say  whether  the  article  delivered  rea- 
sonably answered  the  description  of  Calcutta  linseed." 
Crowder,  J.,  said,  "The  jury  in  effect  found  that  the  arti- 
cle delivered  did  not  reasonably  answer  the  descTipti4>n  in 
the  contract,^^  Willes,  J.,  said,  "The  purchaser  had  a 
right  to  expect,  not  a  perfect  article,  but  an  article  which 
would  be  salable  in  the  market  as  Calcutta  linseed.  If  he 
got  an  article  so  adulterated  Vi^not  reasonably  to  answer  that 
description^  he  did  not  get  what  he  bargaihea  for."  In  this 
case  it  is  to  be  observed  that  all  the  judges  adopted  the  form 
of  stating  the  principle  which  was  used  by  Lord  Ellen- 
borough  in  Oardiner  v.  Orayi^).  In  Nichol  v.  Oodls  (*)  the 
contract  was  for  "foreign  refined  rape  oil,  warranted  only 
equal  to  samples."  The  oil  offered  was  equal  to  samples, 
but  both  samples  and  oil  were  adulterated.  Parke,  B.,  told 
the  jury  "  that  the  stJtteraent  in  the  sold  note  as  to  the  sam- 
ples related  to  the  quality  only  of  the  v^rtS^i^^  and  that  ac- 
cording to  the  contract  the  defendant  was  entitled  to  have 
rap^  oil  delivered  to  him."  Piatt,  B.,  in  banc,  said:  "I 
nnderstand  that  the  oil  to  be  delivered  was  to  be  equal  to 
the  samples  in  quality.  But  the  defendant  did  not  refuse 
to  accept  the  oil  rendered  to  him  on  the  ground  that  it  did 
not  equal  the  samples,  but  on  account  of  its  not  being  for- 
eign refined  rape  oil  at  aU.  And  the  learned  judge  told 
the  jury  that  if  they  should  think  that  was  so,  tlie  defendant 
was  not  bound  to  accept  it.  That  direction  was  perfectly 
correct.  If  the  jury  had  found  that  the  article  which  the 
plaintiff  tendered  was  known  in  the  market  under  the  navie 
and  description  of  foreign  refined  rape  oil,  the  plaintiff 
would  have  been  entitled  to  succeed  ;  but  the  question  was 

£ut  to  the  jury,  and  they  were  of  opinion  that  it  was  not 
nown  as  such."     And  Parke,  B.,  said  "  the  evidence  went 

(»)  2  M.  A  0.,  279.  (»)  4  Camp.,  144. 

(•)  17  C.  B.,  619,  622 ;  26  L.  J.  (C.P.),  89.        (*)  10  Ex.,  191 ;  28  L.  J.  (Ex.),  814. 
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to  show  that  the  oil  offered  did  not  answer  the  description 
of  the  article  sold.^^ 

This  form  of  stating  the  rule  was  distinctly  adopted  in 
Josling  v.  King^ora{'\  by  Erie,  C.J.,  and  Willes,  J. 
Erie,  C.J.,  told  the  jury  '*that  the  defendant  could  onlv 
perform  his  part  of  the  contract  by.  delivering  that  which 
m  commercial  language  might  properly  be  said  to  come 
under  the  denomination  of  oxalic  acid ;  and  that  if  they 
should  be  of  opinion  that  the  article  delivered  by  the  defen- 
dant *as  oxalic  acid  did  n^t  properly  fulfil  that  de-  [109 
scription  they  should  find  for  the  plaintiff." 

I  have  cited  these  cases,  and  the  principles  laid  down  in 
them,  in  order  clearly  to  ascertain  what  is  the  primary  or 
ultimate  rule  from  which  the  rules  which  have  been  applied 
to  contracts  of  purchase  and  sale  of  somewhat  different 
kinds  have  been  deduced.  Those  different  rules,  as  applied 
to  such  different  contracts,  are  carefully  enumerated  and 
recognized  in  Jones  v.  Just  (*).  In  some  contracts  the  un- 
dertaking of  the  seller  is  said  to  be  only  that  the  article  shall 
be  merchantable ;  in  others,  that  it  shall  be  reasonably  fit 
for  the  purpose  to  which  it  is  to  be  applied.  In  all,  it  seems 
to  us,  it  is  either  assumed  or  expressly  stated,  that  the  fun- 
damental undertaking  is,  that  the  article  offei^ed  or  delivered 
sliaU  answer  the  description  of  it  contained  in  the  contract. 
That  rule  comprises  all  the  others ;  they  are  adaptations  of 
it  to  particular  kinds  of  contracts  of  purchase  and  sale. 
Yon  must,  therefore,  first  determine  from  the  words  used, 
or  the  circumstances,  what,  in  or  according  to  the  contract, 
is  the  real  mercantile  or  business  description  of  the  thing 
which  is  the  subject-matter  of  the  bargain  of  purchase  or 
sale,  or,  in  other  words,  the  contract.  If  that  subject-mat- 
ter be  merely  the  commercial  article  or  commodity,  the  un- 
dertaking is,  that  the  thing  offered  or  delivered  shall  aYiswer 
that  description,  that  is  to  say,  shall  be  that  article  or  com- 
modity, salable  or  merchantable.  If  the  subject-matter  be 
an  article  or  commodity  to  be  used  for  a  particular  purpose, 
the  thing  offered  or  delivered  must  answer  that  description, 
that  is  to  say,  it  must  be  that  article  or  commodity,  and 
reasonably  fit  for  the  particular  purpose.  The  governing 
principle,  therefore,  is  that  the  thing  offered  and  delivered 
under  a  contract  of  purchasei  and  sale  must  answer  the  de- 
scription of  it  which  is  contained  in  words  in  the  contmct, 
or  wiiich  would  be  so  contained  if  the  contract  were  accu- 
rately drawn  out.  And  if  that  be  the  governing  principle, 
there  is  no  place  in  it  for  the  suggested  limitation.     If  the 

0)  18  C.  B.  (N.S.),  447;  82  L.  J.  (C.P.),  94.         («)  Law  Rep.,  8  Q.  B.,  197. 

19  Eng.  Rep.  82 
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article  or  commodity  offered  or  delivered  does  not  in  fact 
answer  the  description  of  it  in  the  contract,  it  does  not  do  so 
more  or  less  because  the  defect  in  it  is  patent,  or  latent,  or 
discoverable.  And  accordingly  there  iij  no  suggestion  of 
llOJ  a»iy  such  limitation  in  any  of  *the  judgments  in  cases 
relating  to  contracts  of  purchase  and  sale.  Unless,  there- 
fore, there  is  some  binding  authority  to  the  contrary,  we 
ought  not  now  to  introduce  by  implication  a  limitation  into 
contracts  of  purchase  and  sale  which  has  never  been  intro- 
duced before. 

It  is  said  that  the  case  of  Readhead  v.  Midland  Ry,  Co.  (*) 
in  error  is  such  a  binding  authority.  But  in  answer  to  the 
cases  cited  of  the  implied  undertaking  in  contracts  of  pur- 
chase and  sale,  Montague  Smith,  J.,  says:  '*The  counsel 
for  the  plaintiff  referred  to  some  of  the  cases  in  which  it  had 
been  held  that  in  contracts  for  the  supply  of  goods  for  a 
particular  purpose,  there  is  an  implied  warranty  that  the 
goods  supplied  «hall  be  reasonably  iit  for  that  purpose.  .  ,  . 
j6ut  the  agreement  to  sell  and  supply /or  a  price  which  may 
be  assumed  to  represent  their  value  is  a  contract  of  a  differ- 
ent  nature  from  a  contract  to  carry^  and  has  essentially 
different  incidents  attaching  to  it.''  It  is  true  that  the 
learned  judge  afterwards  says:  "Even  in  the  cases  of  con- 
tracts to  supply  goods  it  may  be  a  question,  on  which  it  is 
not  now  necessary  to  express  an  opinion,  how  far  and  to 
what  extent  the  vendor  would  be  liable  to  the  vendee  in  the 
case  of  a  latent  defect  of  the  kind  existing  in  the  present 
case  which  no  skill  or  care  could  prevent  or  detect."  But 
it  seems  impossible  logically  to  hold  that  a  case, — in  which 
the  court  declined  to  follow  the  decisions  on  contracts  of 
purchase  and  sale,  on  the  ground  that  those  contracts  are  of 
a  diflfertuit  nature  and  have  essentially  different  incidents 
from  the  contract  to  carry,  which  was  in  discussion  in  that 
case, — can  be  fairly  binding  on  this  court,  so  as  to  oblige  it 
to  introduce  a  particular  limitation  into  a  contract  of  pur- 
chase and  sale,  because,  in  that  case,  it  was  introduced  into 
a  contract  to  carry  passengers. 

The  case  of  Francis  v.  CocJcrell  (')  is  based  upon  Read- 
head  v.  Midland  Ry,  Co,  (*)  and  is  therefore  or  itself  no 
more  a  binding  authority  on  us  in  this  case  than  the  other. 
It  is  true,  however,  that  the  Lord  Chief  Baron,  going  fur- 
ther than  the  doubt  expressed  by  Montague  Smith,  J.,  does 
recognize  the  limitation  as  applicable  to  contracts  of  pur- 
chase and  sale  (').     But  the  statement  of  the  learned  judge 

(»)  Law  Rep.,  4  Q.  B.,  379,  386.  («)  Law  Rep.,  5  Q.  B.,  501,  608. 

(«)  Law  Rep.,  4  Q.  B.,  at  p.  608. 
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was  not  necessary,  and  therefore  *is  not  binding,  [111 
though  of  course  inviting  a  careful  consideration  oi  the 
older  cases.  After  such  consideration,  for  the  reasons  be- 
fore given,  we  are  of  opinion  that  the  undertaking  of  the 
present  defendant  was  not  restricted  by  the  limitations  ap- 
plied to  tlie  contract  of  carriage  in  Headhead  v.  Midland 
My.  Co.  ('),  and  that  so  long  as  the  verdict  in  this  case 
stands  it  imposes  a  liability  on  the  defendant.  We  are, 
therefore,  of  opinion  that  the  judgment  qi  the  Court  of 
Queen's  J3ench  directing  the  judgment  to  be  entered  for  the 
defendant  was  wrong. 

In  the  Court  of  Queen's  Bench  a  cross  rule  had  been  ob- 
tained on  behalf  of  the  plaintiff  for  a  new  trial,  on  the 
ground  of  misdii*ection  as  to  the  measure  of  damages.  In 
consequence  of  the  decision  that  the  defendant  was  not 
liable  at  all,  it  became  useless  to  argue  the  point.  But  Mr. 
Gates  lias  renewed  it  before  us,  and  has  asked  for  a  new 
trial  on  the  ground  of  such  misdirection,  desiring  to  have 
such  new  trial  confined  to  the  question  of  damage  only. 
We  think  that  a  (juestion  should  have  been  left  to  the  jury 
similar  to  that  which  was  left  in  Smith  v.  Green  (*),  namely, 
whether  the  injury  to  the  horses  was  or  was  not  a  natural 
consequence  of  the  defect  in  the  pole.  There  has  been  a 
miscarriage  in  this  respect  at  all  events.  We  are  asked  to 
confine  the  new  trial  to  the  question  of  damages,  but  con- 
sidering that  the  real  question  is  not  whether  the  pole  was 
perfect,  but  only  whether  it  was  reasonably  fit,  we  cannot 
think  that  the  findings  of  the  jury  as  to  the  questions  left 
to  them  in  order  to  determine  the  liability  of  the  defendant 
are  so  satisfactory  as  to  authorize  us  to  confine  the  question 
to  be  i-aised  on  a  new  trial  to  the  damages  onl3\  We  think 
that  the  judgment  of  the  Court  of  Queen's  Bench  should  be 
reversed,  and  that  the  order  should  be  for  a  new  trial  gen- 
erally, if  the  plaintiflE  elects  to  have  a  new  trial  at  all.  If 
he  does  not,  the  verdict  and  judgment  for  the  plaintiff  for  £3 
will  stand. 

The  plaintiff  has  succeeded  on  the  appeal,  and  should 
therefoi^  liave  the  costs  of  the  appeal. 

Kelly,  C.B.,  in  assenting  to  the  judgment  of  the  court, 
observed,  that,  if  the  language  imputed  to  him  in  Francis 
V.  *Cockrell  (*)  be  correctly  reported,  he  must  have  [112 
expressed  himself  inaccurately,  and  he  had  no  intention  to 

(>)  Law  Rep.,  4  Q.  B.,  879.  O  1  C.  P.  D.,  92. 

(S)  Law  Rep.,  6  Q.  B.,  at  p.  503. 
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apply  the  doctrine,  in  ReadJtead^s  Case  (*)  to  a  contract  for 
the  sale  and«  purchase  of  an 'article  to  be  applied  to  a  specific 
purpose. 

Judgment  reversed. 

Solicitors  for  plaintiff:  Brundrettj  HandaU  <fi  Oovett. 

Solicitor  for  defendant :  JF.  Taylor. 

(J)  Law  Rep.,  4  Q.  B.,  879. 

See  12  Eng.  Rep.,  457  note  ;  16Eng.  particalar  purpose,  does  not  impliedly 

'Rep. ,  824,  826  note.  warrant  it  against  latent  defecls  to  him 

On  an  executory  contract  of  sale,  unknown,  and  caused  by  the  unskilful- 
there  is  an  implied  warranty  that  the  ness  or  negligence  of  the  manufacturer 
articles  shall  be  merchantable.  In  such  or  previous  owner,  except  when  the 
case  the  goods  must  be  examined  with-  sale  is,  in  itself,  equivalent  to  an  af- 
in  a  reasonable  time  by  the  buyer,  and  firmation  that  the  article  has  certain 
If  not  so  he  must  notify  the  seller  of  inherent  qualities  inconsistent  with  the 
the  defect  within  a  reasonable  time,  alleged  defects.  Thus,  where  defen- 
On  an  express  warranty  of  quality  he  dant,  a  machinist  and  founder,  sold  a 
may  retain  the  goods,  and  recover  his  piece  of  wrought  iron  shafting,  of  which 
damages  on  account  of  their  failure  to  he  was  not  the  maker,  but  which  he 
answer  the  warranty.  A  representa-  turned  and  prepared  for  the  reception 
tion  as  to  quality  after  sale  and  deliv-  of  pulleys,  and  which  he  supposed  to 
ery,  is  without  consideration  and  void:  be  sound,  to  be  used  in  running  ma- 
Morehouse  t).  Comstock,  42  Wi8c.,626.  chinery  in  a  carriage  shop,  and  the 

When  goods  are  to  be  delivered  at  a  shaft  upon  being  put  to  the  described 
particular  time  and  place,  it  is  the  duty  use  broke  because  of  a  flaw  and  of  an 
of  the  buyer  then  and  there  to  provide  imperfect  weld,  it  was  held  that  there 
for  their  inspection  before  they  are  was  no  implied  warranty  of  its  sound- 
transported  elsewhere  under  his  direc-  ness  :  Bragg  v.  Morrill,  49  Verm.,  45. 
tions  :  Pease  v.  Copp,  67  Barb.,  132.  A  manufacturer  who,  for  a  fair  price, 

See  also  Stafford  v.  Pooler,  67  Barb.,  undertakes  with  a  purchaser  to  manu- 

143.  facture  an  article  for  a  particular  pur- 

A  sale  by  sample,  in  the  absence  of  pose,  impliedly  warrants  that  it  will  be 

fraud  or  circumstances  to  indicate  that  reasonably  fit  for  that  purpose, 

the  sample  was  to  be  taken  as  a  stand-  Such,  warranty  is,  that  such  article 

ard  of  quality,  is  not  an  implied  war-  will  reasonably  perform  a]l  the  opera- 

ranty  of  the  goods  sold.     The  sample  tions  and  purposes  that  articles  of  the 

under  such  circumstances  becomes  a  particular  kind  contracted  for  would 

guaranty  lonly  that  the  articles  to  be  perform,  and  not  tliat  it  will  perform 

delivered  shall  follow  its  kind,  and  be  whatarticlesof  a  different  kind,  though 

simply  merchantable  :  Boyd  v.  Wilson,  of  the  same  general  class,  would  per- 

83  Penn.  St  R.,  319.  form. 

A  party  selling  articles  for  a  specific  On  the  sale  of  a  particular  kind  of 

purpose,  impliedly  warrants  that  they  saw-mill  there  is  no  implied  warranty 

are  fit  for  that  purpose,  and  a  failure  that  it  will  work  as  well  as  "ordinary 

of  such  warranty  is  ground  for  rescis-  saw-mills,"  nor  that  it  will  saw  all 

sion  of  a  contract  based  upon  it.  kinds  of  lumber  but  only  the  kind 

A  purchaser  seeking  such  rescission,  which  that  particular   kind    of    mill 

when  it  is  his  duty  to  expend  labor  and  would  saw:  Robinson  Machine  Works 

skill  in  order  to  render  the  articles  fit  v.  Chandler,  56  Ind.,  575. 

for  the  purpose  of  their  original  con-  In  a  contract  for  the  sale  and  deliv- 

struction,  impliedly  warrants  that  the  ery  of  a  patent  diamond  drill,  the  pro- 

unfitness  of  the  articles  is  not  occa-  viso  that  the  machine  was  "to  be  com- 

sioned  by  any  fault  of  his  own  :  Byers  plete  in  everything  for  working,"  was 

«.  Chapin,  28  Ohio  St.  R.,  800.  held  not  to  be  an  express  warranty  that 

The  vendor  of  an  article  sold  for  a  the  machine  would  do  the  work  for 
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which  it  was  purchased,  but  to  mean  The  facts  in  this  case  do  not  make 

only  that  the  machine,  such  as  it  was  out  an  implied  warranty:  the  purchase 

in  principle  and  range  of  usefulness,  being  of  a  rock  drill  for  the  purpose 

should  be  delivered  fully  prepared  and  of  making  use  thereof  in  exploring  for 

equipped  to  do  what  in  principle  it  was  minerals,  both  parties  understanding 

capable  of  doing.  that  the  machine  had  not  been  con- 

Whether  a  warranty  of  utility  in  the  trived  for  that  kind  of  work,  and  that 

working  of  a  machine  in  some  special  its  usefulness  for  that  purpose  had  not 

service,  not  strictly  within  the  sphere  been  tested,  but  the  vendee,  having  be- 

of  action  for  which  it  was  cootcived,  fore  his  purchase,  seen  the  machine 

can  be  implied,  must  depend  upon  the  in  operation,   drilling  rock ;    and  the 

particular  facts ;    and    a   strong  case  circumstances  indicating  rather  that  it 

ought  to  be  required  to  support  the  in-  was    tacitly    understood    the    vendee 

ference  of  an  agreement  by  the  seller  should  take  the  drill  at  his  own  risk, 

that  a  machine  designed  for  one  kind  as  to  its  ability  to  be  used  successfully 

of  work  will  operate  well  in  practice  in  in  prospecting :  McGraw  v.  Fletcher, 

work  of  a  different  character.  85  Mich.,  104. 


[2  Queen's  Bench  Division,  112.] 
Jan.  ^,  1877. 
[IN  THE  COURT  OF  APPEAL.] 

Shand  and  Others  v.  Bowes  and  Others  (*). 

Mercantile  Contract — Time  of  Shipment — Bates  of  BiUe  of  Lading, 

Defendants,  by  contracts,  dated  London,  17th  March,  bought  of  plaintifis  "about 
600  tons  of  Madras  rice,  to  be  shipped  at  Madras  or  coast  for  this  port  during  the 

months  of  March  ^  April,  per  Rajah  of  Cochin."    The  600  tons  filled  8,200  bags, 

of  which  7,120  were  shipped  between  the  23d  and  28th  of  February,  in  three  parcels, 
and  the  last  bill  of  lading  was  signed  on  the  latter  day;  of  the  other  1,080  bags, 
1,030  were  put  on  board  on  the  28th  of  February,  and  the  remaining  60  on  the  8d  of 
March,  and  the  bill  of  lading  signed  on  that  day.  Defendants  having  refused  to 
accept  the  rice : 

Ueldf  reversing  the  judgment  of  the  Queen's  Bench  Division,  that  under  the  cir- 
cnmsiances  the  rice  was  shipped  according  to  the  contracts,  for  that  the  fact  of 
there  beine  several  bills  of  lading  instead  of  the  whole  being  shipped  under  one  bill 
made  no  difference ;  and  that  the  defendants  were  bound  to  accept  the  rice. 

Alexander  v.  Vanderzee  (Uw  Rep.,  7  C.  P.,  630;  8  Eng.  R.,  379)  followed. 

The  defendants  had  (by  two  contracts  for  300  tons  each) 
agreed  to  buv  from  the  plaintiffs  600  tons  of  rice,  to  be 
shipped  at  Madras  during  the  months  of  March  ^^  April, 
1874,  per  ship  Rajah  of  Cochin.  The  rice  was  in  8,200  bags, 
of  which  7,120  were  put  on  board  the  Rajah  of  Cochin  be- 
tween the  23d  of  Feoruary  and  28th  of  February  in  three 
parcels,  for  which  three  bills  of  lading,  dated  in  February, 
were  signed.  Of  the  remaining  1,080  bags,  all  but  50  were 
put  on  board  on  the  28th  of  February  ;  tiie  last  60  were  put 
on  board  on  the  3d  of  March,  ana  a  bill  of  lading  for 
the  1,080  was  then  signed.  The  defendants  refused  to 
*receive  the  rice  on  the  ground  that  it  was  not  ship-    [113 

(>)  Reversing  17  Eng.  R.,  188. 
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ped  in  March  or  April,  and  the  plaintiflFs  brought  an  action 
for  the  price.  At  the  trial  evidence  was  given  that  the  rice 
was  as  good  when  put  on  board  in  Februarv  as  in  March  or 
April,  and  would  be  the  spring  crop ;  and  thefe  was  also 
much  evidence  as  -to  the  meaning  of  the  word  "shipped," 
the  effect  of  which  is  stated  in  the  judgment  of  the  Court  of 
Appeal. 

The  jury  having  found  for  the  plaintiffs,  the  defendants 
moved,  pursuant  to  leave,  to  enter  judgment  for  the  defen- 
dants; and  also  obtained  an  order  nisi  in  the  Court  of 
Appeal  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence,  cause  to  be  shown  in  the 
Qheen's  Bench  fiivision. 

The  Queen's  Bench  Division  gave  judgment  for  the  defen- 
dants, giving  no  decision  as  to  the  new  trial  ('). 
•  The  plaintiffs  appealed  ('). 

Nov.  14,  1876.  CoheUy  Q.C.,  and  J.  C.  MatJiew,  for  the 
plaintiffs :  The  meaning  pf  the  contract  is  clearly  only  that 
the  rice  must  be  shipped  by  the  time  specified :  Alexander 
V.  Vanderzee  (*).  There  is  no  pretence  of  anv  real  difference 
in  the  rice.  At  all  events,  part  was  shippea  in  March,  and 
that  part  the  defendants  must  take,  and  they  then  cannot 
reject  the  other  part.  The  captain  had  no  authority  to  give 
separate  bills  of  lading,  and  besides  the  dates  of  tiie  bills  of 
lading  do  not  affect  the  sliipping.  At  least,  there  was  suffi- 
cient ambiguity  in  the  contracts  for  the  question  to  be  left 
to  the  jury,  and  they  have  found  for  the  plaintiffs.  If  no 
particular  ship  had  been  named,  there  might  be  a  difference, 
but  the  naming  of  the  ship  makes  it  clear  that  the  parties 
only  intended  that  the  rice  should  be  spring  rice,  and 
shipped  in  due  time. 

Benjamin^  Q.C.,  and  G,  Bruce,  for  the  defendants:  The 
defendants  have  bargained  for  rice  to  be  shipped  in  these 
particular  months,  and  no  other  rice  will  suit  the  defendants 
or  their  customers.  In  Alexander  v.  Vanderzee  (')  the  con- 
tract was  for  whole  cargoes.  The  judge  ought  to  have  di- 
ll 41  rected  the  jury  to  *lind  for  the  defendants.  Perhaps 
the  defendants  must  take  the  part  shipped  in  March,  but 
they  cannot  be  bound  to  take  that  which  was  shipped  in 
February. 

Coheriy  Q.C.,  in  reply. 

Cur.  adv.  vuXt. 

Jan  22,  1877.     The  judgment  of  the  court  (Kelly,  C.B., 

(1)  1  Q.  B.  D.,  470;  17  Eng.  R.,  133.*     sion  and    the    motion  for  a  new  trial 
(*)  It  was  agreed  that  the  appeal  from     should  be  brought  on  together, 
the  judgment  of  the  Queen's  Bench  Divl-        (')  Law  Rep.,  7  0.  P.,  530. 
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Mellish,  L.J.,  and  Brett  and  Amphlett,  JJ.A.)  was  de- 
livered by 

Mellish,  L.J.:  The  question  we  have  to  determine  in 
this  case  is,  whether  the  Queen's  Bench  Division  have  prop- 
erly held  as  a  matter  of  law,  contrary  to  the  finding  of  the 
jury,  that  the  defendants  were  justified  in  refusing  to  accept 
the*  600  tons  of  rice  upon  the  ground  that  they  were  not 
shipped  in  March  or  April,  within  the  meaning  of  the  two 
contracts  between  the  parties.  The  court  below  came  to  tlie 
conclusion  that  they  were  justified,  upon  the  ground  that 
each  parcel  of  rice  must  be  deemed  to  have  been  completely 
shipped  at  the  time  when  the  bill  of  lading  for  that  parcel 
was  signed,  and  that  therefore  nine-tenths  of  the  whole 
quantity  were  shipped  in  February  ;  and  it  is  obvious  that 
if  the  whole  600  tons  had  been  shipped  under  one  bill  of 
lading,  instead  of  being  shipped  in  four  parcels  under  four 
different  bills  of  lading,  the  court  below  would  have  come 
to  a  different  conclusion,  and  would  have  held  the  case  to 
have  been  governed  by  Alexartder  v.  Vanderzee  (*),  because 
they  admit  that  the  1,08Q  bags  included  in  the  last  bill  of 
lading  ought  to  be  held  to  have  been  shipped  in  MaErch,'  be- 
cause the  last  fifty  bags  of  that  parcel  were  put  on  board  in 
March.  We  have  therefore  to  consider  whether,  having  re- 
gard to  the  terms  of  the  two  contracts,  the  circumstance  of 
several  bills  of  lading  having  been  signed  for  different  par- 
cels of  the  rice  instead  of  the  whole  being  shipped  under 
one  bill  of  lading  makes  any  difference,  and  we  are  of  opin- 
ion that  it  does  not.  A  bill  of  lading  is  no  part  of  the  ship- 
ment or  shipping  of  the  cargo.  It  is  only  a  declaration  that 
the  cargo  mentioned  fn  it  has  been  shipped,  and  is  to  be  de- 
livered on  certain  conditions.  The  contracts  contain  no 
reference  whatever  to  bills  of  lading.  Thev  were  contracts 
to  deliver  rice  ex  quav,  or  ex  warehouse.  The  first  contract 
might  have  been  fulfilled  by  *the  delivery  of  any  300  [115 
tons  out  of  the  600  tons  of  rice  shipped  under  all  the  bills  of 
lading,  and  the  second  contract  by  the  delivery  of  the  re- 
maining q^uantity,  and  we  think  that  the  question  we  have 
to  determine  is  practically  the  same  (and  the  parties  them- 
selves have  so  treated  it)  as  if  there  had  been  only  one  con- 
tract to  sell  600  tons,  and  that,  as  the  bills  of  lading  were 
not  to  be  transferred  by  the  vendor  to  the  purchaser,  it  could 
not  matter  whether  the  goods  were  shipped  by  the  vendor 
under  one  or  under  seveml  bills  of  lading. 

Tlie  real  question  is  whether,  in  order  to  fulfil  a  contract 
that  600  tons  of  rice  should  be  shipped  in  March  or  April,  it 

(»)  Law  Rep.,  7  C.  P.,  630. 
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is  necessary  that  the  whole  600  tons  should  have  been  pnt 
on  board  in  March  or  April,  or  whether  it  is  sufficient  that 
the  shipment  should  have  been  completed  in  March  or  April. 
This  seems  to  us  to  be  substantially  the  same  question  as 
that  which  was  decided  by  the  court  and  jury  in  Alexander 
Y.Vanderzee  {).  The  word  "shipped"  is,  we  think,  capa- 
ble of  both  constructions,  and  even  if  it  be  admitted  that  its 
literal  meaning  would  imply  that  the  whole  q^uantity  must 
be  put  on  board  during  the  specified  time,  that  is  a  construc- 
tion which  seems  to  put  a  great  additional  burden  on  the 
seller  without  any  corresponding  benefit  to  the  purchaser, 
and  the  consequence  of  aaopting  it  would,  we  think,  be  that 
purchasers  would,  without  any  real  reason,  frequently  ob- 
tain an  excuse  for  rejecting  contracts  when  prices  had  drop- 
ped. The  sole  object  of  the  purchaser  of  such  produce  as 
this  in  confining  the  seller  to  a  particular  time,  within  which 
the  goods  must  have  been  shipped,  is,  as  far  as  appears, 
that  ne  may  know  when  the  goods  are  likely  to  arrive.  That 
object  seems  as  effectually  attained  by  knowing  when  the 
shipment  will  be  or  Jias  been  completed  as  by  knowing  when 
each  part  of  the  goods  was  put  on  board.  We  therefore 
should  entirely  agree  with  the  decision  in  Alexander  v.  Van- 
derzee  (*),  even  if  that  decision  was  not  binding  on  us.  We 
are  of  opinion,  therefore,  that  the  judgment  of  the  Queen's 
Bench  Division  to  enter  the  verdict  for  the  defendants  ought 
to  be  reversed.. 

We  have  next  to  consider  whether  the  order  made  by  the 
Court  of  Appeal  for  a  new  trial,  upon  the  grojand  that  the 
116]  verdict  was  *against  the  weight  of  evidence,  ought  to 
be  made  absolute,  and  on  this  part  of  the  case  we  have  had 
considerable  doubt.  Several  witnesses,  and  amongst  them 
the  plaintiff  himself,  have  deposed  that  they  understood  the 
wora  "shipped"  to  mean  put  on  board,  and  that  the  whole 
quantity  sold  must  be  put  on  board  within  the  specified  time, 
and  no  witnesses  say  that  the  word  in  mercantile  usage  has 
any  other  meaning,  and  the  jury  appear  to  have  based  their 
verdict  upon  a  distinction,  which,  though  made  .by  one  or  two 
witnesses,  we  do  not  think  satisfactory,  between  con  tracts  in 
which  the  ship  is  named,  and  contracts  which  may  be  ful- 
filled by  delivering  goods  out  of  any  ship.  On  the  other  hand, 
we  think  it  is  obvious,  on  reading  through  the  evidence,  that 
each  witness  was  not  speaking  of  any  real  mercantile  mean- 
ing which  the  word  ''shipped"  or  "shipment"  bears,  but 
was  putting  his  own  construction  on  the  word,  and,  as  per- 
sons who  are  not  lawyers  are  apt  to  do,  interpreted  the  word 

(>)  Law  Rep.,  7  C  P.,  680. 
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literally.  No  witness  stated  that  he  had  known  instances  of 
goods  rejected,  arid  -such  rejection  acquiesced  in,  when  the 
shipment  had  been  completed  within  the  appointed  time, 
because  the  whole  of  the  goods  were  not  put  on  board  dur- 
ing that  time ;  and  this  is  the  sort  of  evidence  which,  in  our 
opinion,  ought  to  be  given  before  the  rule  established  hy  the 
case  of  Alexander  v.  Vanderzee  (')  is  departed  from.  We 
do  not  believe  that  if  a  new  trial  was  ordered  such  evidence 
could  be  obtained.  We  are  of  opinion,  therefore,  that  the 
rule  for  a  new  trial  should  be  discharged. 

Judgment  reversed  and  entered  for  the 
plaintiffs. 

Solicitors  for  plaintiffs :  Stevens^  Wilkinson  <6  Harries. 
Solicitors  for  defendants :  LaUey  &  Hart 

Q)  Law  Rep.,  7  0.  P.,  580. 


[2  Queen's  Bench  Division,  181.] 

Jan.  15,  1877. 

• 

*Peters,  Appellant;  and  Cowie,  Respondent.  [131 

Va^anejf  Act — 6  Oto.  4,  c,  83,  «.  4 — Married  Woman  leaving  ChUdren  thargeabU  to 

Fari8^—**Pereon.'* 

A  married  woman,  who,  deserted  by  her  husband,  and  having  no  means  of  main- 
tuning  her  children,  leaves  them,  so  that  they  become  chargeable  to  the  parish, 
cannot  be  convicted  for  running  away  and  leaving  them  cmrgeable,  under  the 
Vagrancy  Act,  5  Geo.  4,  c.  88,  s.  4. 

Case  stated  by  justices  for  the  city  and  county  of  Bristol 
under  20  &  21  Vict.  c.  43. 
Upon  the  hearing  of  an  information  dated  May,  1874, 

Preferred  bjr  the  appellant,  a  relieving  officer  of  the  city  of 
iristol,  against  the  respondent,  for  that  she,  M.  A.  Cowie, 
late  of  the  parish  of  St.  James,  in  the  said  city  and  county, 
charwoman,  had  run  away  and  left  her  two  children,  whereby 
they  had  become  chargeable  to  the  parish,  the  justices  dis- 
missed the  information. 

It  appeared  that  the  respondent  was  married  to  a  man 
named  Cowie,  in  November,  1868. 

That  there  were  two  children  issue  of  such  marriage, 
aged  respectively  eight  and  five  years,  and  that  such 
children  became  *phargeable  in  April,  1874,  and  had  [132 
60  continued  chargeable  until  the  date  of  the  information. 

That  the  respondent's  husband  left  her  in  July,  1870,  and 
had  never  since  been  heard  of. 

19  Eng.  Rep.  33 
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That  no  steps  had  been  taken  by  the  guardians  of  Bristol 
against  him  for  deserting  his  wife  and* children,  as  the  re- 
spondent did  not  come  to  reside  in  the  district  of  the 
guardians  until  nearly  four  years  after  her  husband  left  her. 

That,  about  April,  1874,  a  woman  (not  the  respondent) 
took  the  two  children  to  the  appellant,  whereby  they  be- 
came chargeable. 

That,  upon  the  information,  a  warrant  was,  on  the  2d  day 
of  May,  1874,  granted  for  the  respondent's  apprehension, 
but  as  her  place  of  residence  was  not  known,  she  was  not 
taken  until  the  31st  of  May,  1876,  'when  she  was  found 
living  with  her  father  at  Liverpool. 

That  the  respondent  was  entirely  without  property,  and 
had  no  lawful  means  of  maintaining  her  children  but  oy  her 
labor  as  a  servant  or  charwoman. 

The  respondent,  in  defence,  stated  that  the  youngest  of 
the  two  children  was  born  five  months  after  her  husband 
deserted  her.  That,  after  she  had  been  so  left,  her  father 
sent  for  her  to  keep  house  for  him,  but  that  he  was  not 
able  to  maintain  the  children,  and  chat  she,  having  no  means 
to  keep  the  children  went  to  live  with  her  father,  believing 
the  guardians  would  proceed  against  her  husband  ('). 

It  was  contended  on  behalf  of  the  appellant  that  the  word 
"person,"  coupled  with  the  pronoun  ''her,"  in»8.  4  of  5 
Geo.  4,  c.  83,  would  include  a  married  woman,  and  that 
133]  the  respondent  *having  run  away  and  left  her  chil- 
dren, whereby  they  became  chargeable,  ought  to  be  punished. 

The  justices  declined  to  convict  for  the  following,  among 
other  reasons :  they  considered  that  if  civil  proceedings  had 
been  taken  against  the  respondent  to  recover  the  cost  of 
maintaining  her  children,  she  might  have  pleaded  coverture ; 
that  she  could  only  be  made  liable  under  s.  14  of  the  Mar- 
ried Women's  Property  Act,  1870,  if  she  could  be  shown  to 
have  "separate  property,"  and  even  then  her  husband's 
liability  would  continue,  but,  that  as  this  present  charge  was 
penal,  a  fortiori^  it  would  be  wrong  to  convict  her.  More- 
over, the  Legislature  had  deemed  it  necessary  by  express 

Q)  By  the  Vagrancy  Act,  5  Geo.  4,  disorderly  person  within  this  act,"  and 

c.  83.  B.  3,  "Every  person  being  able  may  be  committed  to  hard  labor  for  a 

wholly  or  in  part  to  maintain  himself  term  not  exceeding  one  month, 

or  herself,  or  his  or  her  family,  by  By   s.   4,    •'Every   person   running 

work  or  by  other  means,  and  wilfully  away  and  leaving  his  wife  or  his  or 

refusing  or  neglecting   so  to  do,   by  her  child  or  children  chargeable  to  any 

which  refusal  or  neglect  he  or  she,  or  parish,  shall  be  deemed  a  rogue  and 

any  of  his  or  her  family  whom  he  or  vagabond  within  the  Act,"  and  may  be 

she  many  be  legally  bound  to  maintain,  committed  to  hard  labor  for  a  term 

shall  have  become  chargeable  to  any  not  exceeding  three  months, 
parish,  &c.,  shall  be  deemed  an  idle  and 
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enactment  (7  &  8  Vict.  c.  101,  b.  6),  to  extend  the  provisions 
of  the  Vagrancy  Act,  in  order  to  make  women  who  desert 
their  bastard  -children,  whereby  tiiey  become  chargeable  to 
any  parish  or  union,  punishable  as  rogues  and  vagabonds, 
while  both  acts  were  silent  as  to  married  women. 

C,  Bowe?iy  for  the  appt-Uant :  It  must  ^  once  be  conceded 
that  the  respondent  could  not  have  been  charged  under  s.  3 
for  neglecting  to  maintain  her  children,  inasmuch  as  she  had 
no  means  of  maintaining  them.  But  the  present  charge 
was  under  s.  4,  by  which  *' every  person"  (nothing  being 
said  as  to  the  means  of.  such  person)  who  runs  away,  leav- 
ing his  or  her  children  chargeable,  may  be  convicted.  The 
words  "every  person"  must  prima  facie  include  a  mar- 
ried woman,  unless  there  is  something  in  the  context  to 
exclude  her.  The  Act  7  &  8  Vict.  c.  101,  s.  6,  whereby  the 
operation  of  5  Geo.  4,  c.  83,  is  extended  to  a  woman  neglecting 
to  maintain  her  bastard  child,  being  able  wholly  or  in  part  so 
to  do,  so  that  it  becomes  chargeable,  was  not  rendered  neces- 
sary by  any  narrow  interpretation  of  the  word  "person," 
but  because  the  word  "child"  had  been  held  not  to  include 
"  bastard  child" :  JReg.  v.  Mavde  (').  The  Married  Women's 
Property  Act,  1870  (33  &  34  Vict.  c.  93),  s.  14,  by  which 
"a  married  womscn  having  separate  property  shall  be  sub- 
ject to  all  such  liability  for  the  maintenance  of  h<?r  children 
as  a  widow  is  now  by  law  subject,"  does  not  apply  to  the 
offence  of  deserting  children,  which  is  distinct  from  that  of 
not  maintaining  them. 

*[Manisty,  J. :  If  she  is  not  liable  to  maintain  her  [134 
children,  how  can  it  matter  to  the  parish  whether  she  deserts 
them  or  not  }J 

If  she  cannot  maintain,  she  ought,  at  any  rate,  to  tend 
her  children. 

[M£LLOB,  J.:  Reg.  v.  Maude (^)  only  decided  that  an 
unmarried  woman  was  not  liable  for  deserting  her  bastard 
children.] 

If  it  is  unlawful  for  a  woman  to  desert  her  bastard  chil- 
dren, it  would  be  surely  absurd  to  hold  that  she  may  desert 
those  who  are  legitimate. 

No  counsel  appeared  for  the  respondent. 

Mellor,  J.:  I  confess  that  I  have  had  considerable 
difficulty  in  reconciling  the  decision  to  which  I  have  come 
with  the  argument  of  Mr.  Bowen,  and  the  different  sections 
to  which  he  has  referred.  But  I  think  that  we  ought  to  look 
at  this  act  as  if  the  Married  Women's  Property  Act,  1870, 
had  never  been  passed,  and,  taking  this  view,  it  'would  be 

(»)  6  Jur.,  646. 
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a  very  hard  construction  to  hold  that  where  a  married 
woman,  in  consequence  of  her  husband  not  maintaining  her, 
leaves  her  children,  she  should  be  made  liable.  This,  how- 
ever, is  the  argument  for  the  appellant,  that  s.  4  does  in- 
clude the  case  of  a  married  woman,  whose  husband,  being 
prima  facie  the  person  to  whom  she  looks  for  maintenance, 
runs  away  and  leaves  her  destitute.  Mr.  Bowen  admits 
that  the  operation  of  s.  3  is  limited  to  the  case  of  a  married 
woman  who  has  the  means  of  supporting  her  children,  but 
he  contends  that  there  is  no  such  limitation  in  s.  4,  and  that 
a  married  woman  situated  like  the  respondent  is  included 
in  the  general  description,  ''person,"  in  that  section.  But 
it  appears  to  me  that  it  woula  be  a  very  stringent  construc- 
tion if  we  were  to  say  that  the  wife  ^s  well  as  the  husband 
comes  within  the  provisions  of  this  section,  and  it  is  certainly 
more  in  accordance  with  the  ordinary  ideas  of  humanity 
that  a  married  woman  who  leaves  her  children  under  cir- 
cumstances like  these  should  not  be  liable  to  punishment. 
I  think,  therefore,  though  with  some  hesitation,  that  the 
construction  adopted  by  the  justices  was  right.    • 

Manisty,  J. :  I  am  of  the  same  opinion.  I  ejitirely  agree 
in  what  has  been  said  by  my  Brother  Mellor,  that  we  ought 
1351  to  *construe  this  act  as  if  this  were  the  time,  when  it 
was  first  passed ;  but  I  think  that  we  are  at  liberty  to  refer  to 
.  subsequent  acts  to  show  the  view  which  has  been  taken  by  tlie 
Legislature  of  the  meaning  of  its- different  sections.  Mr. 
Bowen  referred  to  s.  3,  and  contended  that  it  was  directed 
against  the  offence  of  neglecting  to  maintain  children  where 
the  means  or  want  of  means  of  the  offender  are  material, 
while  8.  4  applied  to  the  offence  of  deserting  the  children, 
and  designedly  said  nothing  of  the  means  of  the  offender, 
but  used  the  general  description  "any  person."  But  we 
cannot  shut  our  eyes  to  the  fact  that  both  sections  were  in- 
tended to  provide  for  the  maintenance  of  children,  and  it 
certainly  would  be  a  very  harsh  construction  if,  while  the 
husband  is  liable  to  maintain  his  children,  and  the  wife  is 
not  liable  to  maintain  them,  she,  nevertheless,  could  not 
leave  her  children,  even  for  the  purpose  of  getting  an  honest 
livelihood,  without  incurring  tne  penalties  of  a  rogue  and 
a  vagabond.  At  all  events,  unless  there  is  some  express 
provision  to  this  effect,  I  do  not  think  that  it  could  be» con- 
tended that  a  married  woman,  who  was  not  liable  to  main- 
tain her  children,  would  be  within  the  section.  Now, 
looking  at  subsequent  acts,  we  find  that  the  Act  7  &  8  Vict, 
c.  101,  to  which  we  have  been  referred,  imposes  a  penalty 
on  a  woman  for  not  maintaining  her  bastard  child,  being 
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able  wholly  or  in  part  so  to  do.  It  will  be  observed  that 
this  liability  is  restricted  by  her  ability  to  raaintain  her 
child.  And,  before  the  Married  Women's  Property  Act, 
1870,  a  married  woman,  even  with  separate  property,  was 
not  subject  to  the  same  liability  as  a  widow  of  maintaining 
her  legitimate  children.  These  enactments  may  throw  some 
light  upon  the  policy  of  the  Legislature:  and  I  would  also 
refer  to  4  &  6  Wm.  4,  c.  76,  s.  57,  which  enacts  that  every 
man  who  marries  a  woman  with  legitimate  or  illegitimate 
children  shall  be  liable  to  maintain  them. 

We  now  come  back  to  the  act  before  us,  6  Geo.  4,  c.  83, 
having  seen  that  the  tendency  of  the  Legislature  has  always 
been  to  look  to  the  husband  for  the  support  of  his  children. 
Then  the  Married  Women's  Property  Act,  s.  14,  provides 
that  a  married  woman  having  separate  property  shall  be 
subject  to  all  such  liability  for  the  maintenance  of  her  chil- 
dren as  a  widow  would  be,  and  it  is  admitted  that,  under 
this  section,  a  married  woman  might  be  *brought  [136 
within  a  Geo.  4,  c.  83,  s.  3,  and  perhaps  also  within  s.  4. 
But  it  is  only  by  the  act  that  she  can  be  liable  to  maintain 
them.  At  common  law  a  married  woman  has  no  property, 
and  could  not  be  made  liable.  Therefore,  construing  s.  4 
with  regard  to  this  intention  of  the  Legislature,  a  married 
woman  deserted  by  her  husband  ought  not  to  be  liable  (unless 
dhe  has  separate  property)  to  maintain  her  children,  and  I 
think  it  must  follow  that  if  she  is  not  so  liable,  she  ought  ' 
not  to  be  proceeded  against  for  deserting  them. 

.  Judgment /or  the  respondent. 

Solicitors  for  appellant :  Merediths^  Bdberts  <&  MiUs. 


[2  Queen's  Bench  Division,  186.] 
Jan.  20,  1877. 

[crown  case  reserved.] 
The  Queen  v.  Rymer(*). 

Innkeeptr — Duly  io  provide  EnUrtainmeni — Itm — TravdUr — Reatonahle  Excuae, 

The  defendant  was  the  proprietor  of  an  hotel.  Attached  to  the  hotel  and  under  the 
same  roof  and  license,  but  entered  by  a  separate  door  from  the  street,  was  a  refresh- 
ment bar,  in  which  persons  casually  passine  by  obtained  refreshments  at  a  counter. 
The  prosecutor,  who  was  a  householder  living  within  twelve  hundred  yards,  had 
been  in  the  habit  of  coming  to  the  bar  with  several  large  dogs,  which  had  been 
found  an  annoyance  to  other  guests ;  and  letters  had  passed  in  which  the  defendant 
had  objected  to  the  dogs  being  brought  into  the  bar,  and  the  prosecutor  had  asserted 
his  right  to  bring  them.  The  prosecutor  subseauently,  while  taking  a  walk  for 
pleasure,  weot  with  one  large  dog  to  the  bar  and  cuumed  to  be  served  with  refresh- 
ments, which  the  defendant  refused  him. 

(>)  18  Cox's  Crim.  Cas.,  878. 
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On  an  indictment  chmrging  the  defendant^  as  an  innkeeper,  with  refosing  refresh- 
ments  to  the  priMecotor: 

Hdd,  that  be  could  not  be  oonvicted :  first,  becanae  the  refreshment  bar  was  not 
an  inn ;  secondly,  because  the  prosecutor  was  not  a  traveUer ;  thirdly,  because,  had 
it  been  otherwise,  the  defendant  had  reasonable  ground  for  his  refiisaL 

Case  stated  by  the  vioe-chairman  of  the  West  Sassez 
quarter  sessions. 

Tlie  defendant  was  tried  at  the  Michaelmas  sessions  for 
the  western  division  of  the  county  of  Sussex,  for  that  he, 
being  a  licensed  innkeeper,  refused  to  supply  the  prose- 
cutor with  refreshments.  There  were  several  counts  in  the 
indictment  varying  the  charge,  some  describing  the  prose- 
137]  cutor  as  a  traveller,  and  others  *not,  but  otherwise 
nothing  turned  upon  the  form  of  the  indictment. 

The  defendant  was  the  proprietor  of  the  Sea  House  Hotel 
at  Worthing,  attached  to  which,  and  under  the  same  roof 
and  license,  and  open  to  the  street  by  a  separate  door,  was  a 
refreshment  bar  called  the  Carlton,,  along  which  ran  a  coun- 
ter with  an  open  space  in  front  of  about  ten  feet  wide.  The 
hotel  was  used  for  the  accommodation  of  visitors  desirous 
of  sojourning  there,  and  the  bar  for  the  refreshment  of  those 
casually  passing  by,  the  one  being  divided  from  the  other 
by  the  counter  in  question,  the  attendants  having  access  from 
the  hotel  and  serving  from  behind  the  counter. 

The  prosecutor,  wTio  was  a  householder  living  in  the  same 
town,  within  twelve  hundred  yards  of  the  defendant,  had 
been  in  the  habit  of  coming  to  the  premises  of  the  defendant 
accompanied  by  two  dogs.  He  had  formerly  three.  One 
of  the  two  was  a  savage  dog,  and*  generally  wore  a  muzzle ; 
the  other  of  the  two  was  a  quiet  animal.  They  were  very 
large,  of  the  St.  Bernard  mastiff  b|;eed. 

On  the  3d  of  March,  after  a  recent  visit  from  the  prose- 
cutor, the  defendant  wrote  to  him  as  follows : — 

"Royal  Sea  House  Hotel, 
"W.  Cramer,  Esq.  Marcli  3d,  1876. 

''Dear  Sir, — I  regret  to  have  to  request  you  will  be  so 

food  as  not  to  bring  your  dog  or  dogs  into  the  Carlton, 
he  slop  and  mess  this  evening  has  been  much  complained 
of,  and  the  dogs  are  as  objectionable  in  the  Carlton  as  in  the 
hotel.  I  am,  yours  truly, 

''James  Rymer." 

And  on  the  4th  the  prosecutor  wrote  in  reply  to  the  de- 
fendant, as  follows : — 

"Worthing,  March  4th,  1876. 

"Dear  Sir, — In  reply  to  your  note  of  yesterday,  I  will  so 
far  comply  with  your  request  as  not  to  bring  my  dogs  into 
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the  refreshment  bar,  or,  as  you  facetiously  call  it,  the  Carl- 
ton, when  they  are  wet  or  dirty,  but  otherwise  I  must  bo 
allowed  to  follow  my  inclinations  as  heretofore.  The  con- 
sequences of  refusing  a  person  refreshment  without  reason- 
able cause  I  need  not  point  out  *to  you,  believing  [138 
you  superior  to  the  general  run  of  publicans;  but  I  may 
add  that  hostelries,  as  well 'as  public  houses,  arfe  placed 
under  special  laws,  some  of  which  tend  to  protect  the  public 
against  the  petty  tyrannical,  whimsical,  mad  freaks  or  acts 
01  individual  landlords.  Yours  respectfully, 

"Mr.  James  Rymer.  W.  Cramer." 

On  the  6th  of  March  the  prosecutor  went  into  the  refresh- 
ment bar,  leading  the  quiet  dog  in  a  chaijn,  and  demanded 
refreshment,  asking  for  a  glass  of  whisky,  but  was  refused 
by  the  person  attending  the  bar  by  order  of  the  defendant. 
The  same  occurred  on  the  7th  and  8th,  when  he  again  went 
into  the  refreshment  bar  leading  the  same  dog  in  leash, 
and  taking  it  into  the  passage  above  described,  and  de- 
manded refreshments,  tendering  the  money  in  payment,  but 
was  again  refused  by  the  order  of  the  defendant. 

On  each  occasion  the  bar  was  open,  the  hour  was  proper, 
and  the  order  in  itself  reasonable.  It  was  proved  by  other 
hotel  keepers  that  complaints  had  been  made  of  the  prose- 
en  tor^s  dogs  by  their  customers,  and  some  of  them  had  gone 
elsewhere  in  consequence,  and  that  the  prosecutor  had  been 
remonstrated  with  ;  and  himself  admitted  to  one  of  the  wit- 
nesses that,  "No  doubt  his  dogs  were  a  nuisance  to  the 
hotel  keepers."  It  was  also  proved  that  other  tradesmen  in 
the  town  had  complained  of  tne  dogs,  and  also  that  the  dog 
in  question  had  upon  one  occasion  vomited  on  the  door  mat 
of  a  tradesman's  shop  in  the  town.  It  was  not  proved  that 
the  prosecutor  was  a  traveller  in  any  sense,  otherwise  than 
that  he  was  walking  about  the  town  with  his  dog  for  his 
own  recreation  and  amusement. 

It  was  contended  on  the  part  of  the  prosecutor  that,  by 
refusing  to  provide  him  with  refreshments,  the  defendant 
had  committed  an  indictable  offence.  On  the  other  hand  it 
was  urged  on  the  part  of  the  defendant,  first,  that  the  pros- 
ecutor was  a  local  resident  and  not  a  traveller,  and  therefore 
there  was.no  obligation  on  the  part  of  the  defendant  to  serve 
him;  and,  secondly,  that,  at  all  events,  the  defendant  was 
justified  under  the  foregoing  circumstances  in  refusing  to 
do  so. 

The  vice-chairman  declined  to  stop  the  case,  which  ulti- 
mately went  to  the  jury.  He  told  them  that  prima  fdcie 
the  defendant  was  bound  by  law  to  supply  the  prosecutor, 
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139]  as  one  of  the  public,  *with  refreshment  upon  his  rea- 
sonable demand ;  that  he  could  not  select  his  customers,  or 
reject  any  from  caprice  or  dislike  ;  but  that  if  the  prosecutor 
insisted  (as  he  did)  upon  being  accompanied  by  his  dog, 
whicli,  from  its  size,  breed,  nature,  or  habits,  was  obnoxious 
to  his  customers,  and  a  nuisance  in  his  business,  he  was 
justified  (particularly,  after  notice)  in  refusing  to  admit  or 
serve  the  prosecutor. 

The  jury  found  the  defendant  gnilty,  and,  in  answer  to  the 
vice-chaimian,  said  they  considered  the  defendant  was  bound 
to  serve  the  prosecutor,  though  accompanied  by  any  dog, 
even  a  savage  one ;  but  they  fpund,  as  a  fact,  that  the  dog  in 
question  was  not  a  savage  one. 

The  defendant  was  bound  over  on  his  own  recognizance  in 
£50  to  appear  to  receive  judgment  when  called  upon. 

If  the  court  should  be  of  opinion  that  the  conviction  was 
right,  it  was  to  stand,  otherwise  to*  be  quashed. 

Jan.  25.     No  counsel  appeared.  i 

Kelly,  C.B.:  In  this  case,  if  there  were  any  reasonable 
ground  for  doubt,  we  should  regret  that  the  case  has  not 
Been  argued  by  counsel.  But  fortunately,  though  the  case 
is  of  importance,  it  presents  no  difficulty  whatever.  The  in- 
dictment charges  the  defendant  that,  being  an  innkeeper, 
and  under  the  obligation  to  receive  the  prosecutor  in  his  inn, 
he  refused  to  do  so  without  having  any  reasonable  cause  or 
excuse  for  such  refusal. 

Three  questions  arise :  first,  whether  the  place  in  which 
the  prosecutor  claimed  to  be  received  and  served  was  an 
inn  ;  secondly,  whether  the  prosecutor  was  a  traveller;  and, 
thirdly,  assuming  both  these  questions  answered  in  the 
affirmative,  whether  the  defendant's  refusal  was  without 
reasonable  cause. 

As  to  the  first  question,  whether  the  place  in  question  was 
an  inn,  we  must  look  at  the  facts.     The  defendant  was  the 

{proprietor  of  an  hotel,  and  if  the  prosecutor  had  been  re- 
used accommodation  in  the  hotel  tJie  case  might  have  been 
different.  But  he  was  not.  The  place  in  question,  known 
as  the  Carlton,  was  under  the  same  roof  as  the  hotel,  but 
was  entirely  separate  from  it,  with  a  separate  entrance, 
and  appears  to  have  been  a  mere  shop  in  which  spirits 
140]  are  retailed  across  a  counter.  The  letters,  too, 
make  it  plain  that  this  was  the  place  to  which  admission 
was  claimed  by  the  prosecutor.  Such  a  place  is  not  an  inn 
within  the  meaning  of  the  common  law  rule.  An  inn  is  a 
place    "instituted   for   passengers  and  wayfaring   men:'' 
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Calye^s  Case{'),  A  tavern  is  not  witliin  the  definition.  In 
sucii  a  place  as  this  no  one  has  a  right  to  insist  on  being 
*rved  any  more  than  in  any  other  shop.  Therefore,  on 
this  ground,  even  if  it  stood  alone,  this  conviction  mast  be 
quaslied. 

The  second  question  is,  whether  the  prosecutor  was  a 
traveller.  I  need  hardly  cite  authorities  to  show  that  it  is 
essential  to  such  a  prosecution  that  the  prosegutor  should 
be  a  traveller.  If  any  be  wanted,  the  case  of  Hex  v. 
Llewellyn  (*),  in  which  an  indictment  was  held  bad  for  want 
of  an  allegation  to  that  effect,  is  an  express  authority  upon 
the  point.  Here  the  prosecutor  was  not  a  traveller  in  any 
sense  whatever. 

Thirdly,  even  if  both  the  foregoing  questiohs  had  been 
answered  otherwise,  I  think  it  clear  that  the*defandant  had 
reasonable  catise  for  refusing  to  receive  the  prosecutor.  I 
do  not  lay  down  positively  that  under  no  circumstances 
could  a  guest  have  a  right  to  bring  a  dog  into  an  inn.  There 
may  possibly  be  circumstances  in  wh^ch,  if  a  person  came 
to  an  inn  with  a  dog,  and  the  innkeeper  refused  to  put  up 
the  dog  in  any  stable  or  outhouse,  and  there  were  nothing 
that  could  make  the  dog  a  cause  of  alarm  or  annoyance  to 
others,  the  guest  might  be  justified  in  bringing  the  dog  into 
the  inn.  But  it  is  not  necessary  to  decide  any  such  ques- 
tion. In  this  case,  looking  at  the  previous  facts,  the 
number  of  dogs  previouslv  brought,  and  their  kind  and 
behavior,  the  nature  of  tne  right  claimed  by  the  prose- 
cutor in  his  letter,  and  the  size  and  class  of  the  dog,  I  think 
the  defendant  would  have  had  ample  ground  for  his  re- 
fusal even  if  the  place  had  been  an  inn  and  the  prosecutor 
a  traveller. 

Dekman,  J. :  I  am  of  the  same  opinion  upon  all  points. 
The  principles  laid  down  in  Burgess  v.  Clements {)  show 
that  the  object  of  the  law  upon  the  subject  of  an  innkeeper's 
liability,  is  ^merely  to  secure  that  travellers  shall  [141 
not,  while  upon  their  journeys,  be  deprived  of  necessary 
food  and  lodging.  With  reference  to  the  question  of  rea- 
sonable excuse,  the  finding  of  the  jury  does  not  affect  the 
matter.  I  assume  that,  upon  this  part  of  the  case,  the 
proper  question  was  left  to  them,  namely,  whether  the  de- 
fendant nad  reasonable  cause  for  his  refusal ;  and  they  have 
not  found  that  he  had  not,  nor  is  there  any  evidence  to  sup- 
port such  a  finding.  They  have  found  what  amounts  to  an 
erroneous  statement  of  law. 

Q)  8  Co.  Rep.,  82;   1  Smith  L.  C,  lih        («)  12  Mod.,  445. 
ed.,  p.  122.  (*)  4  M.  <fe  S.,  806. 

19  Eng.  Rep.  34 
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Field,  J.,  and  Huddleston,  B.,  concurred. 

Manisty,  J.:  I  agree  upon  all  points.  I  only  wish  to 
add  that,  in  my  opinion,  a  guest  cannot,  under  any  circum- 
stances, insist  on  oringing  a  dog  into  any  room  or  place  in 
an  inn  where  other  guests  are. 

Convid.ion  qnasTied. 

The  keeper  of  a  drinking  saloon  in  Smith,  5  Weekly   Dig.,  200.  N.   T. 

A  city  where  meals  are  not  furnished  Court  Appeals ;  8.  O.  &  full,  15  Alb. 

and  lodgers  are  not  kept  is  not  an  inn,  L.  J.,  200. 
tavern,  or  hotel  keeper:     People  v. 


[2  Queen's  Bench  Diyimon,  14L] 
Nov.  25,  1876. 

[crowsr  case  reserved.] 
The  Queen  v.  Gale. 

JSmhegzUmenl — Jteceipi  on  Account  of  Meuter, 

The  prisoner  was  the  clerk  %Dd  servant  of  an  insnrance  company,  and  head  man- 
ager at  their  chief  office  at  L.  In  the  ordinary  course  of  business  he  received  sev- 
eral checks  payable  to  his  order  from  the  managers  of  branch  offices,  and  it  was  his 
duty  to  indorse  these  checks  and  hand  them  over  to  the  company's  cashier.  Instead 
of  doinff  so  he  indorsed  the  checks  and  obtained  mon^  for  them  from  friends  of  his 
own,  who  paid  the  checks  into  their  own  banks.  He  then  took  the  amount  so  re- 
ceived to  the  cashier  and  handed  it  over  to  him,  sayinf  he  wished  it  to  go  against 
his  salary,  which  was  overdrawn  to  a  like  amount ;  and  he  got  back  from  the  cashier 
I.  O.  U.s,  which  he  had  previously  given  for  the  amount  of  the  overdraft  The 
prisoner  having  been  convicted  of  embezzling  the  proceeds  of  the  checks  : 

Hdd,  that  the  proceeds  of  the  checks,  though  received  not  from  the  bankers,  but 
firom  third  persons,  were  received  on  account  of  the  company,  and  that  the  prisoner 
was  rightly  convicted. 

Case  stated  by  the  Recorder  of  Liverpool. 

At  the  quarter  sessions  for  the  borough  of  Liverpool 
James  Edward  Gale  was  tried  upon  an  indictment  consist- 
ing of  two  counts,  in  the  first  of  which  the  prisoner  was 
142 J  charged  with  having,  *on  the  19th  of  May,  1874, 
when  a  clerK  and  servant  to  the  London  and  Lancashire 
Fire  Insurance  Company,  Limited,  embezzled  £400,  the 
property  of  his  said  masters ;  and  in  tl^e  second  of  which 
ne  was  charged  with  having,  when  in  the  same  capacity,  and 
on  the  same  day,  embezzled  £200,  also  the  property  of  his 
said  masters. 

The  evidence  in  support  of  the  charge,  so  far  as  the  same 
is  material,  was  as  follows:  The  said  company's  head  office 
is  in  Liverpool.  There  are  branch  offices  at  Manchester, 
Glasgow,  and  elsewhere.  The  prisoner  was  the  head  man- 
ager of  the  company,  and  was  their  clerk  and  servant.  In 
ordinary  course  he  opened  all  letters  and  received  all  remit- 
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tances  sent  to  the  head  office,  and  handed  the  remittances  to 
the  cashier,  who  kept  the  ordinary  books  under  the  super- 
intendence of  the  prisoner  as  manager,  and  those  books  were 
from  time  to  time  submitted  to,  and  checked  by,  Mr.  Blen- 
ham,  the  company's  accountant  at  Liverpool.  It  frequently 
happened  that  the  managers  of  the  provincial  offices  remit- 
ted cash  or  checks  to  the  prisoner  as  chief  manager,  which 
it  wjas  the  duty  of  the  prisoner  to  hand  on  receipt  to  the 
cashier,  and  in  the  case  of  checks  it  was  the  dut^  of  the 
prisoner  to  indorse  them  if  thev  were  payable  to  his  order, 
and  they  were  then  paid  into  the  company's  bankers  by  the 
cashier,  and  accounted  for  in  the  books. 

On  the  19th  of  May,  1874,  the  prisoner  received  on  account 
of  the  company  by  post  from  Glasgow  a  check  dated  the 
18th  of  May,  1874,  for  £400,  drawn  by  the  manager  of  the 
Glasgow  branch  upon  the  Commercial  Bank  of  Scotland, 
payable  to  the  prisoner's  order.  On  the  same  day  the  pris- 
oner also  received  on  account  of  the  company  by  post  from 
Manchester  a  check  for  £200,  dated  the  19th  of  May,  1874, 
drawn  by  the  manager  of  the  Manchester  branch  upon  the 
Manchester  and  County  Bank,  Limited,  p'ayable  to  the  pris- 
oner's order. 

The  prisoner  did  not  hand  over  either  of  these  checks  to 
the  cashier,  or  inform  him  or  any  one  else  of  their  receipt, 
except  that  he  acknowledged  the  receipt  of  them  to  the 
Glasgow  and  Manchester  managers  respectively. 

On  the  same  day,  the  19th  of  May,  the  prisoner  indorsed 
and  cashed  both  the  checks  through  private  friends  of  his 
own,  who  gave  him  the  cash  and  paid  the  checks  into  their 
own  banks.  *Later  in  the  day,  the  prisoner  paid  [143 
£600  in  bank  notes  and  gold,  which  was  probably  the  pro- 
duce of  the  checks  to  the  cashier  of  the  company,  saying 
that  he  wished  it  to  go  against  his  salary,  which  was  then 
overdrawn  to  that  amount.  The  cashier,  supposing  the 
money  to  be  the  prisoner's  own,  received  it  for  him  and 
handed  back  to  the  prisoner  L  0.  U.s  for  the  amount 
which  he  had  received  from  the  prisoner  in  respect  of  the 
overdraft. 

Shortly  after  sending  the  checks,  the  Glasgow  and  Man- 
chester managers,  according  to  their  usual  practice,  sent  to 
the  prisoner  financial  statements  which,  among  other  things, 
contained  entries  of  the  sending  of  these  checks.  These 
statements  should  have  been  handed  to  the  accountant  by 
the  prisoner,  who,  however,  suppressed  them  both. 

The  prisoner's  salary  was  £1,500  a  year. 
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The  fact  of  the  prisoner's  having  received  the  check  for 
£200  was  not  known  to  the  company  or  the  accountant  till 
about  a  month  later.  The  prisoner,  when  questioned,  said, 
*'He  would  put  it  all  right,"  and  nothing  was  done  in  re- 
spect of  it  at  that  time.  The  remittance  of  the  check  for 
£400  was  not  known  to  the  company  or  the  accountant  till 
about  four  months  afterwards,  when  the  prisoner  was  no 
longer  in  the  company's  service.  The  prisoner  became 
bankrupt,  and  the  company  proved  upon  his  estate  for  the 
amount  of  the  checks.  The  prisoner  never  accounted  for 
either  the  checks  or  the  money. 

At  the  close  of  the  case  for  the  prosecution,  counsel  for 
the  prisoner  submitted  that  the  prisoner  could  not  be  prop- 
erly convicted  of  embezzling  either  of  the  sums  charged  m  the 
indictment,  inasmuch  as  the  checks-were  sent  to  the  prisoner 
payable  to  his  order  and  required  his  indorsement,  and  the 
prisoner  was  entitled  to  cash  the  checks  and  receive  the 
cash,  which  was  paid  to  him  in  respect  of  them,  and,  there- 
fore, there  was  no  embezzlement  by  him  of  the  said  sums 
or  either  of  them.  It  was  also  submitted  that  there  was  no 
embezzlement,  be6ause  the  identical  money  received  for  the 
checks  was  paid  to  the  cashier,  although  it  was  so  paid  as 
the  prisoner's  own  money,  and  in  discharge  of  so  much  of 
his  own  overdraft. 

The  Recorder  ruled  that  there  was  evidence  of  embezzle- 
ment, but  consented  to  reserve  the  questions  for  the  consid- 
eration of  the  Court  for  Crown  Cases  Reserved. 
144]    *The  jury  convicted  the  prisoner. 

The  question  for  the  court  was  whether  there  was  evidence 
of  embezzlement  which  the  Recorder  was  justified  in  leaving 
to  the  Jury. 

Torr^  Q.C.  {Kennedy  with  him),  for  the  prisoner:  The 
conviction  is  bad,  first^  because  there  can  be  no  embezzle- 
ment of  money  received  by  the  servant  from  the  master  him- 
self ;  and  a  receipt  from  a  fellow  servant  is  a  receipt  from 
the  master. 

[Lord  Coleridge,  C.  J.,  referred  to  Reg.  v.  Keena  (*).] 

Secondly,  there  is  no  embezzlement  unless  the  money  be 
received  ''for,  or  in  the  name,  or  on  account  of"  the  master. 
That  must  mean  that  the  payer  of  the  money  means  it  for  the 
master,  or  at  least  that  the  servant  purports  to  receive  it  on 
account  of  the  master.  That  is  not  so  here :  Reg,  v.  Wil- 
son  (') ;  Reg.  v.  Beaumont  (*) ;  Reg.  v.  Thorpe  (*) ;  Reg.  v. 

(')  Law  Rep..  1  C.  C,  118.  (*)  Dears.   <&  B.  Cr.  C,  662;  27  L.  J. 

(«)  9  C.  &  P..  27.      -  (M.C.),  264. 

if)  Deare.  Cr.  C,  270;  28  L.  J.  (M.C.),  64. 
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Harris  (*) ;  JReg.  v.  Callum  (") ;  Reg.  v.  Mather  (") ;  Reg.  v. 
Murray  (*).  Thirdly,  there  must  be  an  intentioo  to  deprive 
the  master  of  the  money  permanently.  Here  the  prisoner 
paid  it  over  to  the  cashier. 

No  counsel  appeared  for  the  prosecution. 

CocKBURN,  C.J.:  I  entertain  no  doubt  that  this  convic- 
tion must  stand.  On  the  face  of  the  case,  there  can  be  no 
doubt  that  the  prisoner  might  have  been  convicted  of  em- 
bezzling the  checks.  He  has  been  indicted,  however,  for 
embezzling  the  proceeds  of  the  checks.  And  the  difficulty 
suggested  arises  from  the  fact  that,  instead  of  cashing  the 
checks  at  the  bank,  the  prisoner  obtained  money  for  them 
from  friends  of  his  own,  who  having  given  him  the  money, 
paid  the  checks  to  their  own  bankers.  Now,  the  prisoner 
IS  liable  under  the  statute  if  he  received  the  money  on  ac- 
count of  his  masters.  Mr.  Torr  ingeniously  suggests  that 
he  cannot  have  done  so,  because  the  persons  who  gave  him 
the  money  knew  nothing  of  his  masters.  But  the  question 
is  not  whether  those  persons  paid  on  account  of  his  masters, 
but  whether  he  *received  on  account  of  his  masters.  [145 
And  he  did  so  because  it  was  his  duty  to  pay  over  the  pro- 
ceeds at  once,  in  whichever  way  he  received  them.  It  is  the 
same  case  as  if,  being  on  his  way  to  cash  the  checks,  he  had 
met  a  friend  in  the  street  who  cashed  them  for  him,  to  save 
him  the  trouble  of  going  to  the  bank.  The  prisoner,  then, 
having  received  the  money  on  account  of  his  masters,  and 
having  dealt  with  it  as  he  did,  with  the  intention  of  appro- 
priating it  to  his  own  use,  was  rightly  convicted  of  embezzle- 
ment. 

Lord  Coleridge,  C.J.:  I  am  of  the  saitie  opinion,  and 
for  the  same  reasons.  I  will  only  add  that  the  statute 
speaks  not  only  of  a  receipt  ''for  or  in  the  name  of"  the 
master,  which  may  contemplate  knowledge  in  the  person 
paying,  but  also  of  a  receipt  ''on  account"  of  the  master, 
that  is,  where  the  servant  is  bound  to  account  to  the  master. 

Cleasby  and  Pollock,  BB.,  and  Field,  J.,  concurred. 

Conviction  affirmed. 

(I)  Dears.  Cr.  C,  844;  28  L.  J.  (M.C.),        (»)  Law  Rod.,  2  C.  C,  28. 
110.  C)  2  C.  &  K.,  931. 

{*)  6  C.  A  P.,  146. 
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[2  Qneen's  Bench  DiTuion,  145.] 
Not.  7,  1876. 

The  Guardians  of  the  Poor  of  the  Holborn  Union  v. 
The  Vestry  of  the  Parish  of  St.  Leonard,  Shore- 
ditch. 

MOropolU  Management  Ad,  1855  (18  <&  19  VteL  e.  120),  m.  42,  125— 2>M/y  creaied  by 

Statute — Remedy  by  Action — Neglect  to  remove  Refute, 

By  the  Metropolis  Management  Act,  1855.  s.  42,  the  defendants  were  constituted 
a  body  corporate,  with  power  to  sue  and  liability  to  be  sued.  By  s.  125,  vestries 
are  required  to  employ  a  snflSclent  namber  of  persons,  or  to  contract  with  an}'  com- 
pany or  persons  for  removing  all  dirt,  ashes,  mbbish,  and  filth  within  their  parishes. 
The  pLdntiflb,  the  guardians  of  a  union,  were  possessed  of  a  workhouse  situate  wiihin 
the  defendants'  parish.  The  defendants  refused  to  remove  from  it  the  dirt,  ashes, 
rubbish,  and  filth  there  collected ;  the  plaintiffs  were  in  consequence  obliged  to 
remove  the  same  and  thereby  incurred  expense:  , 

Hddj  that  an  action  was  maintainable  by  the  plaintifis  to  enable  them  to  recover 
from  the  defendants  the  expense  incurred  by  them  in  removing  the  dirt^  ashes,  rub- 
bish, and  filth  from  the  workhouse. 

Special  Case,  of  which  the  following  are  the  material 
portions. 

The  plaintiffs  were  the  occapiers/of  and  entitled  to  certain 
lands,  with  a  workliouse  and  other  buildings  thereon,  known 
as  the  City  Road  Workhouse,  and  situate  within  the  parish 
of  St.  Leonard,  Shoreditch,  and  of  a  dust-bole  within  and 
under  or  connected  with  the  workhouse,  also  situate  in  that 

farish. 
46]     *0n  or  about  the  13th  of  March,  1875,  the  defen- 
dants gave  notice  to  the  plaintiffs  that,  after  the  25th  of 
March,  they  should  cease  to  remove  the  dust  from  the  City 
Road  Workhouse. 

Accordingly,  after  the  25th  of  March,  1875,  the  defendants 
ceased  and  neglected  to  appoint  and  employ,  or  to  contract 
with,  any  one  to  remove  the  dirt,  ashes,  rubbish,  and  filth 
from  the  dust-hole  within  and  under,  or  connected  with  the 
City  Road'Workhouse. 

On  or  about  the  3d  of  May,  1875,  the  solicitors  of  the 
plaintiffs  wrote  to  the  defendants'  clerk  a  letter,  Remanding 
that  the  defendants  should  cause  to  be  removed  from  the 
City  Road  Workhouse  the  dirt,  ashes,  rubbish,  and  filth, 
pursuant  to  the  Metropolis  Management  Act,  1865,  s.  125. 

To  this  the  defendants  replied  that  they  considered  that 
the  workhouse  was,  by  48  Geo.  3,  c.  xcvii,  rendered  extra- 
parochial,  and  that  the  contractor  employed  by  them  had 
nothing  to  do  with  it.  .     . 

By  reason  of  the  premises  the  plaintiffs  were  damaged, 


• 
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and  obliged  to  employ  persons  to  remove  the  dirt,  ashes, 
rubbish,  and  tilth  above  mentioned,  and  became  liable  to 
pay  and  paid  them  for  so  doing ;  and  the  expenses  incurred 
by  the  plaintiffs  in  removing  the  same  amounted  to  £50  1^. 

The  plaintiffs  claimed  as  damages  that  amount. 

The  questions  for  the  opinion  of  the  court  were,  first, 
whether  the  defendants  were  bound  to  appoint  and  employ 
a  sufhcient  number  of  persons,  or  to  contract  with  any  com- 
pany or  persons,  for  the  removal  of  tbe  dirt,  ashes,  rubbish, 
and  filth  from  the  dust-hole  within  and  under  or  connected 
with  tlie  City  Road  Workhouse;  secondly,  whether  the 
plaintiffs  could  recover  from  the  defendants  the  damages 
sustained  by  them  by  reason  of  the  expenses  incurred  by 
the  plaintiffs  in  the  removal  of  the  dirt,  ashes,  rubbish,  and 
filth  during  such  time  as  the  defendants  had  n^lected  and 
refused  to  provide  for  the  removal  of  the  same. 

Murphy^  Q.C.  {Henry  SuUon  with  him),  for  the  plaintiffs : 
The  question  to  be  determined  in  this  case  is  whether  an  ac- 
tion is  maintainable  for  the  failure  to  perform  the  duty  cast 
upon  the  defendants  by  the  Metropolis  Management  Act, 
1856,  s.  126  (*).     It  *is  submitted  that  every  incident    [147 

(*)  By  the  Metropolis  Management  this  act,  shall  vest  in  and  be  under  the 
Act,  1856  (18  <fc  19  Vict.  c.  120),  s.  42,  management  and  control  of  the  vestrv 
*'  the  vestry  of  every  parish  mentioned  in  ....  of  the  parish  ....  in  which  such 
schedule  (A)  to  this  act  shall  be  a  body  highways  are  situate." 
corporate  by  the  name  of  *  The  Vestry  of  Sect  126  :  "  It  shall  be  lawful  for  every 
the  Parish  of  ,  in  the  county  of  vestry  .  .  .  ,  and  they  are  hereby  re- 
;'  and  every  such  ....  vestry  quired,  to  appoint  and  employ  a  sufiicient 
shall,  by  such  name  ....  have  per-  number  of  persons,  or  to  contract  with 
petual  succession  and  a  common  seal^  and  any  company  or  persons,  for  the  sweep- 
shall  sue  and  be  sued,  and  have  power  ing  and  cleansing  of  the  several  streets 
and  authority  (wi^out  any  license  in  within  their  parish  .  .  .  and  for  collect- 
mortmain)  to  take,  purchase,  and  hold  ing  and  removing  all  dirt,  ashes,  rubbish, 
land  for  the  purposes  of  this  act."  ice,  snow,  and  tilth,  and  for  the  cleansing 

Sect.  96:  "Every  vestry  .  .  .  shall,  out  and  emptpns  of  privies  and  cess- 
within  their  parish  ....  (exclusively  pools,  sewers  and  drains,  in  or  under 
of  any  other  persons  whatsoever)  execute  houses  and  places  within  tlieir  parish 
the  office  of  and  be  surveyor  of  highways,  .  .  .  . ;  and  such  company  Or  persons  are 
and  have  all  such  powers,  authorities,  and  hereinafter  referred  to  as  scavengers;  and 
duties,  and  be  subject  to  all  such  liabiJ-  such  scavengers  or  their  servants  shall,  on 
ities  as  any  surveyor  of  highways  in  £ng-  such  days,  and  at  such  hours,  and  in  such 
land  is  now  or  may  hereafter  be  invested  manner  as  the  vestry  ....  shall  from 
with,  or  liable  to,  by  virtue  of  his  office,  time  to  time  appoint,  sufficiently  execute 
under  the  laws  for  the  time  being  in  and  perform  all  such  works  and  duties  aa 
force,  so  far  as  such  powers,  authorities,  they  respectively  are  employed  or  con- 
duties,  and  liabilities  are  not  inconsistent  tract  to  execute  or  perform ;  and  if  any 
with  this  act  .  .  .  . ;  and  all  streets  be-  such  company  or  person  fail  in  any  re- 
ing  highway's,  and  the  pavements,  stones,  spect  properly  to  execute  and  perform 
and  other  materials  thereof,  and  all  other  such  works  and  duties,  such  company  or 
things  provided  for  the  purposes  thereof  person  shall,  for  every  such  offence,  for- 
by  any  surveyor  of  highways,  or  by  any  feit  a  sum  not  exceeding  £5." 
person  serving  the  office  of  surveyor  of  Sect.  126:  "  Any  occupier  of  any  house 
nighways,  or  by  any  vestry  ....  under  or  land,  or  other  person,  who  refuses  or 
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exists  necessary  to  entitle  the  plaintiflFs  to  have  the  defen- 
dants remove  the  refuse  from  the  City  Road  Workhouse. 
148]  The  plaintiffs  were  occupiers  of  a  messuage  *within 
the  defendants'  parish,  and  were  compelled  to  incur  expense 
in  doing  what  the  defendants  were  bound  to  perform.  The 
rule  is,  that  where  a  duty  is  created  by  statute,  any  person 
damnified  by  its  non  fulfilment  has  a  right  of  action  against 
the  person  upon  whom  the  duty  has  been  cast :  Couch  v. 
Steel  {') ;  Southampton  and  Ilchin  Bridge  Co,  v.  Local 
Board  of  Southampton  (*) ;  Rv/ak  v.  Williams  (*) ;  Brown- 
low  V.  Metropolitan  Board  of  Works  (*). 

Lanyon  {R.  0.  B.  Lane  with  him),  for  the  defendants: 
As  by  22  Geo.  3,  c.  66,  and  48  Greo.  3,  c.  xcvii,  the  plaintiffs 
are  not  liable  to  be  rated  to  the  poor  to  the  same  extent  as 
ordinary  occupiers  ('),  the  defendants  have  declined  to  re- 
move the  refuse,  under  the  belief  that  the  plaintiffs  stand  in 
a  different  position  from  the  inhabitants  oi  the  parish. 

[The  court  intimated  that  this  ground  of  objection  to  the 
present  action  could  not  be  sustained.] 

But  in  any  point  of  view  the  plaintiffs  cannot  succeed.  By 
the  Metropolis  Management  Act,  1855,  s.  96,  the  defendants 
are  to  execute  the  duties  of  surveyors  of  highways;  but  a 
surveyor  was  not  liable  to  be  sued  for  a  neglect  to  perform 
the  duties  of  his  office :  M'Kinnon  v.  Penson  (*) ;  Young  v. 
Davis  Q ;  and  it  has  been  expressly  decided  that  the  same 
rule  applies  to  vestries  incorporated  under  the  Metropolis 
Management  Act,  1865 :  Parsons  v.  SL  MatiheWy  BeUinal 
Oreen  (').  The  decision  in  Pendlebury  v.  Oreenhalgh  (•) 
may  at  first  sight  seem  to  be  against  the  contention'for  the 
defendants;  but  the  judgment  in  that  case  .really  turned 
upon  the  view  taken  by  tiie  Court  of  Appeal  as  to  the  facts. 

does  not  permit  any  soil,  flirt,  ashes,  or  arising  from  the  sale  thereof  shall  be  ap- 

filtb  to  be  taken  away  by  the  scavengers  plied  towards  defraying  the  expenses  of 

appointed  by  or  contracting  with  any  the  execution  of  this  act  other  than  the 

vestry  ....  as  aforesaid,  or  who  ob-  sewerage  expenses." 

stracts  the  said  scavengers  in  the  per-  The  parish  of  the  defendants  is  men- 

formance  of  their  duty,  shall  for  every  tioned  in  schedule  (A)  to  th's  act^ 

such  offence  forfeit  and  pay  a  suDfi  not  (')  3  E.  <&  B.,  402 ;  28  L.  J.  (Q.B.X  121. 

exceeding  £5."  (*)  8  E.  A  B.,  801. 

Sect.  127  :  *'  All  dirt,  dust,  night-soil,  (»)  8  H.  A  N.,  808. 

ashes,  and  rubbish  collected  as  aforesaid  if)  13  C.  B.  (N^.S.),  768. 

shall    be   the  property   of   such   vestry  (*)  Reg.    v.    St,   Leonards^    f^horeditch, 

.  .   .  .;    and   such   vestry  ....  shall  13Q.B..  964:  19  L.  J.  (M.C.).  71. 

have  full  power  to  sell  and  dispose  of  the  (•)  9  Ex.,  609;  23  L.  J.  (M.C.).  97. 

same  fur  the  purposes  of  this  act  as  they  C)  'l  11.  A  N..  760 ;  81  L.  J.  (Ex.),  260 ; 

shall  think  proper;  and  the  person  pur-  in  Ex.  Ch.,  2  H.  A  C,  197. 

chasing  the  same  shall  have  full  power  (^)  Law  Rep.,  3  C.  P.,  66. 

to  take,  carry  away,  and  dispose  of  the  (•)  1  Q.  B.  D.,  36. 
same  for  his  own  use,  and   the  money 
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The  object  of  s.  125  was  to  improve  the  sanitary  condition 
of  the  metropolis  ;  and  as  it  is  not  alleged  that  the  inmates 
of  the  workhouse  have  suffered  in  healtli  from  the  omission 
to  take  away  the  refuse,  the  plaintiffs  have  not  sustained 
such  an  injury  as  is  sufficient  to  maintain  the  action  :  Oorris 
V.  Scott  (').  The  defendants  may,  perhaps,  be  compelled*to 
remove  the  refuse  by  mandamus  or  indictment  upon  the 
ground  that  they  have  failed  to  perform  ^  duty  created  by 
act  of  Parliament;  but  *they  are  not  liable  to  pay  [14& 
damages,  for  they  are  a  public  body  acting  under  statutory 
powers  and  fuliiUing  staitutory  duties. 

[Mellob,  J.:  As  a  rule,  mandamus  does  not  lie  where 
any  other  remedy  exists ;  and  the  defendants  will  not  be 
exempt  from  liability  on  the  ground  that  they  have  been 
incorporated  by  act  of  Parliament  for  public  objects :  Mer- 
sey Docks  Trustees  v.  Oibbs  (") ;  Coe  v.  Wise  (').] 

Murphy^  Q.C.,  in  reply :  Atkinson  v.  Newcastle  and 
Oaleshtad  Waterworks  Co.  {*)  is  not  to  be  distinguished  in 
principle  from  the  present  case. 

Mellob,  J.:  Upon  the  facts  before  us,  the  plaintiffs  are 
entitled  to  succeed.  By  s.  42  of  the  Metropolis  Manage- 
ment Act,  1855,  the  defendants  were  constituted  a  body 
corporate  with  perpetual  succession,  a  common  seal,  and 
a  capacity  to  sue  and  be  sued.  .  It  has  been  contended  by 
their  counsel  that  they  cannot  be  sued  in  the  present  action, 
because,  by  e.  96,  they  have  the  powers,  authorities,  and 
duties  of  surveyors  of  highways,  who  cannot  be  held  liable 
to  an  action  for  a  failure  to  perform  the  duties  annexed  to 
their  office ;  but  the  duties  imposed  upon  vestri^  and  dis- 
trict boards  by  s.  125  are  not  analogous  to  thoseVhich  sur- 
veyors are  required  to  fulfil ;  the  removal  of  refuse  is  a  part 
of  the  work  of  scavengers,  and  not  of  surveyors ;  and,  thel^e- 
fore,  it  is  no  answer  to  the  present  action  that  in  the  capa- 
city of  surveyors  the  defendants  are  exempt  from  liability 
for  acts  of  nonfeasance.  The  duty  is  imposed  in  clear  terms, 
and  vestries  can  enforce  penalties  by  s.  126  against  persons 
obstructing  them  in  the  removal  of  the  refuse ;  and  by 
6.  136,  against  scavengers  neglecting  to  execute  what  they 
have  undertaken  to  fulfil.  The  defendants  appear  to  have 
thought  that  the  plaintiffs  do  not  stand  in  the  same  position 
as  persons  residing  within  their  parish,  because  the  plain- 
tiffs, in  pursuance  of  a  statute,  are  rated  at  a  smaller  amount 
than  other  occupiers  ;  but  this  is  a  matter  which  we  cannot 
take  into  consideration.    As  the  Legislature  has  not  thought 

0)  Law  Rep.,  9  Ex.,  125.  (»)  Law  Rep.,  1  Q.  B.,  711. 

(*)  Law  Rep.,  1  Law  Rep.,  1  H.  L.,  98.        (*)  Law  Rep.,  6  Ex.,  404. 

19  Eng.  Rep.  35 
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*  '  - 

at  to  exempt  the  defendants  from  liability,  it  would  be  un- 
reasonable to  hold  that  the  duty  cast  upon  them  can  be  en- 
forced only  by  indictment  or  mandamus.  I  think  that  the 
flaintiffs,  as  guardians  of  the  poor,  have  sufficient  interest 
50]  ill  the  *removal  of  the  refuse  to  entitle  them  to  main- 
tain the  present  suit,  for  it  is  their  duty  to  protect  the 
paupers  committed  to  their  charge,  and  to  take  all  meas- 
ures proper  for  preserving  the  health  of  the  inmates  of  the 
workhouse. 

Lush,  J.:  I  see  no  analogy  between  this  action  and  Par- 
sons V.  St.  MattheWy  BethiwZ  Oreen  (*).  In  that  case  it  was 
attempted  to  make  the  defendants  liable  for  an  injury  to  a 
horse  of  the  plaintiff,  which  was  occasioned  by  the  omission 
to  repair  a  highway  within  their  parish.  By.  9.  96  of  the 
Metropolis  Management  Act,  1855,  the  duties  of  surveyors 
of  highways  are  imposed  upon  vestries ;  but  this  does  not 
render  them  responsible  to  a  person  injured  by  the  non- 
repair of  a  street ;  and  the  statute  has  not  created  a  general 
liability  to  pay  damages  if  the  highways  are  suffered  to  fall 
into  a  dangerous  condition.  I  think  the  decision  in  that 
case  clearly  right  under  the  words  of  s.  96.  But  by  s.  \25 
a  specific  duty  has  been  created  to  be  discharged  by  vestries 
towards  the  inhabitants  of  their  parishes ;  and  this  course 
has  been  taken  by  the  Legislature  for  the  prevention  of  those 
nuisances  which  any  householder  may  create  by  allowing 
filth  to  accumulate.  The  defendants,  as  the  vestry  of  the 
parish,  were  bound  to  clear  away  the  dirt  and  ruobish  of 
the  inhabitants,  and  the  plaintiffs  enjoy,  at  least  in  this 
respect,  the  same  rights  as  persons  residing  within  the  par- 
ish. Sect.  127  enacts  that  any  profit  arising  from  the  sale 
of  the  refuse  is  to  go  to  the  defendants,  and  this  was,  no 
doubt,  intended  as  some  compensation  for  the  expense  in- 
curred in  the  performance  of  the  duty  imposed  upon  them. 
The  defendants  are  a  body  corporate,  with  power  to  sue  and 
liability  to  be  sued;  and,  consequently,  as  against  them, 
there  is  no  ground  for  applying  the  reason  in  pursuance  of 
which  a  fluctuating  body  like  parishioners  cannot  be  sued. 
The  suit,  therefore,  is  maintainable,  if  the  plaintiffs  have 
suffered  damage,  and  it  is  found  in  the  case  that,  in  order  to 
remove  the  refuse,  the  plaintiffs  have  been  compelled  to 
incur  expense ;  this  is  sufficient  to  support  the  action. 

Judgment  for  the  plaintiffs. 

Solicitors  for  plaintiff :  Vames^  Curtis  &  James. 
Solicitors  for  defendants:  Mills  &  LocJfyer. 

Q)  Law  Rep.,  8  C.  P.,  56, 
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Where  an  indlTidaal  saffers  dam-  water  accamulated  in  the  channel,  and 

ages  from  the  neglect  of  a  pabllc  offi-  because  the  banks  were  not  sufficiently 

oer,  or  a  contractor  for  public  work,  to  strongly  made,   ultimately   burst  the 

properly  perform  his   duty,   he   may  embankment  and  flooded  tne  plaintiff's 

maintain  an  action  against  him  there-  land,  it  was  held  that  he  could  recover 

for:  Adsit  «.  Hill,  4  Hill,  680;  Robin-  against  the  company :  Addison  on  Torts 

son  V.  Chamberlain,  84  N.  T.,  889;  Ful-  (8d  Eng.  ed.).  18, 105;  Harrison  o. Great 

ton  Fire,  etc..  v.  Baldwin.  87  N.Y.,648;  Northern  R.  R.  Co.,  8  Hurl.  Sl  Colt., 

CitT  of  Brooklyn  v.  Brooklvn  City  R.R..  231;  Mercey  Docks  v.  Gibbe,  8  Hurl.  & 

47  N.  Y.,  485 ;  French  9.  Donaldson,  5  Colt.,  1035  ;  S.  C,  11  House  Lords  Cas., 

Lansing,  293,  67  N.  Y.,  496;  Conway  686. 

«.  Gale,  5  Lans.,  344  ;   Hicks  v.  Dom,  If  the  sovereignty  narrow  the  cl^- 

54  Barb.,  172,  42  N.  Y.,  47;  Johnson  v.  nel  of  a  creek,  it  is  bound  to  keep  it 

Belden,  2  Lans. ,  438  ;  Shear.  Sl  Redf .  open  so  as  to  allow  a  proper  passage  for 

on  Neg.,  ^§  54,  54  a.  the  water:  Colt  v.  Lewiston  R.  R.,  86 

-     SeeExchange,  etc.,  v.  Delaware,  etc.,  N.  Y.,  214,  216.  84  How..  222,  225. 

10  Bosw. ,  180.  As  any  person,  for  whose  benefit  a 

Where  the  complaint  alleged  that  the  contract  was  expressly  made,  can  sue 

defendant  was  at  the  head  of  the  de-  for  a  breach  thereof,  though  not  him- 

partment  of  buildings  in  the  city  of  self  a  party  to'  the  contract,  it  follows 

New  York ;  that  as  such  it  was  his  that,  where  a  contract  is  made  by  the 

duty  to  see  that  all  unsafe  buildings  in  state  for  the  benefit  of  a  class  of  per- 

said  city  were  taken  down  or  made  se-  sons,  any  one  of  that  class  specially  in- 

cure,  and  that  he  was  furnished  with  jured  by  a  breach  of  the  contract  may 

the  means  necessary  to  fulfil  the  said  sue  thereon.     So,  if  a  specific  duty  Is 

duty;  that  a  building  known  as  No.  25  imposed  upon  any  person  by  law  or  by 

Dnane  street  was  so  injured  by  fire  as  a  legal  authority,  an  action  may  be  sus- 

to  render  it  unsafe  ;  that  defendant  had  tained  against  him  by  anv  person  who 

notice  of  its  condition  ;  that  the  said  is  specifically  injured  by  his  failure  to 

building  fell  upon  an  adjoining  build-  perform  that  duty.     Both  classes  of  ac- 

ing,  in  which  the  plaintiff's  intestate  tions  are  regarded  as  actions  in  tort  for 

lawfully  was,  and  killed  her,  and  asked  negligence,  although  the  former  class 

judgment  for  damages  against  the  de-  would  seem  to  be  technically  founded 

fendant:    Held,  that  a  demurrer  to  the  on  contract:   Shear,  ft  Redf .  on  Neg. 

complaint,  on  the  ground  that  it  did  (2d  ed.),  §  54  a ;  City  of  Brooklyn  v. 

not  state  facts  sufficient  to  constitute  a  Brooklyn  R.  R.,  47  N.  Y.,  475 ;  Coster 

cause  of  action,  should  be  overruled :  «.  Mayor,  48  id.,  899,  408,  412. 

Connors  v.  Adams,  13  Hun,  427.  This  liability  extends  to  Injuriesaiis- 

The  officer  or  contractor  is  liable  for  in^  from  neglect  to  perform  the  dutv 

his  failure  to  perform  a  mere  ministe-  enjoined,  or  from  negligence  or  unskil- 

rial  act :  Hicks  v.  Dom.  9  Abb.,  N.S.,  fulness  in  its  performance:  Wrightman 

54-5,  54  Barb.,  172;  Adsit  v.  Brady,  4  v.  Washington,  1  Blackf.,  89;  Lyme 

Hill.  630.  Refis  «.  Henley,  1  Bing.  N.  C,  27,  Eng. 

The  obligations  of  a  canal  company  C.  L.  R.,  222,  240,  House  of  Lords, 

do  not  exist  in  favor  only  of  those  who  Direct  notice  of  the  defect  is  not  neces- 

navigate  its  canal,  or  for  whom  it  trans-  sary:  MoCarty  v.  City  of  Syracuse,  46 

ports  persons  or  property.     It  owes  a  N.  Y.,  194. 

duty  to  the  public  at  large  to  see  that  Where  it  party  is  charged  with  a 

its  canals,  locks,  bridges  and  other  prop-  duty,  he  is  liable  if  he  negligently  re- 

erty  are  so  constructs,  maintained  and  mains  ifi^orant  of  the  condition  of  af- 

managed  as  not  to  cause  injuries  to  fairs:  Mersey  Docks  v.  Gibbs,  8  Hurl, 

others:  Shear.  &  Red!  on  Neg.  (2d  ed. ),  ft  Colt. ,  1 1  House  of  Lords  Cas. ,  686. 

§  258.  Notice  may  be  properly  presumed 

Thus,  where  a  corporation,  for  its  from  the  long  continued  defect  of  and 
own  profit,  maintained  a  channel  for  repeated  injury  therefrom:  Shear,  ft 
carrying  off  water,  the  outfall  to  which  Redf.  on  Neg.  (2d  ed.),  §§  147-9,  407  ; 
channel  other  persons  were  bound  to  Davenport  v.  Ruckman,  lO  Bosw.,  20. 
maintain  of  certain  dimensions,  but  One  whode  duty  it  is  to  keep  pub- 
failed  to  do  so,  and  xonsequently  the  lie  works  in   repair,   is   bound  to  a 
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reaiionable  deme  of  watchfulness  in  abooWe  him  from  doing  it.  He  has  no 
ascertaining  their  condition :  McCarty  right  to  so  exercise  his  discretion  as 
9.  City  of  Byracnse,  46  N.  T.,  194;  not  to  act  at  all :  Adsit «.  Bradj.  4  Hill, 
Walker  v.  Qtj  of  Lockport,  43  How.  680  ;  City  of  Brooklyn  «.  Brooklyn  Rail- 
Pr.,  866.  load,  47  N.  T.,  475  ;  French  «.  Donald- 
A  statutoiT  or  contract  proTision  that  son,  5  Lansing,  203,  67  N.  T. ,  496 ;  Con- 
he  is  to  do  the  work  under  the  supenri-  roy  v,  Qale,  6  Laos.,  844;  HidEs  v.  Dom, 
sion  or  direction  of  another  will  not  43N.Y.,47. 


O  -A-  S  E  S 


DBTBEUINED  BT  TBB 

COMMON   PLEAS   DIVISION 

OF  THE 

HIGH   COURT    OF- JUSTICE, 

AND  BT  THE 

COURT  OF  APPEAL 

ON  APPEAL  FROM  THE  COMMON  PLEAS  DIVISION, 

XL    VICTOR'IA. 


[2  Common  Pleas  Divinon,  1.] 
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♦Heather  &  Son  v.  Webb.  [1 

Btmkmpley — Liquidaihn  hy  Arromgemeni — AlmnM  of  yaHe$  of  ProeMding^  to  Crnd- 
iton—SuhaequeiU  PromiM  to  pay  Debt  f^arred  by  Banknq)tcy-^2  A  88  VteL  e.  11, 
M.  49,  127. 

To  a  statement  of  defence,  setting  up  that  the  defendant  was  discharged  from  the 
daim  by  an  order  of  discharge  oStained  by  him  as  the  result  of  proceedings  for 
liquidation  by  arrangement  subsequent  to  the  accrual  of  the  claim,  the  plaintim  re- 
plied that  they  had  had  no  no^ce  of  the  liquidation  proceedings  until  long  after  they 
nad  been  concluded,  and  that  the  defendant  had  not  inserted  the  names  of  the  plain- 
tiflb  as  his  creditors,  or  their  debt  in  any  list,  statement,  or  document,  forming  any 

5 art  of  the  proceeding^,  and  that  subsequently  to  the  close  of  the  proceedings  the 
efendant  had  proQiised  to  payHhe  claim: 
Held,  a  bad  reply. 

Statement  of  claim  incorporated  the  particulars  set  forth 
in  the  special  indorsement  on  the  writ,  which  were  in  re- 
spect of  work  done  by  the  plaintiffs  for  the  defendant,  in 
the  year  1873. 

The  2d  paragraph  of  the  statement  of  defence  stated  that 
proceedings  for  liquidation  by  arrangement  under  the  Bank- 
ruptcy Act,  1869,  had  been  taken  by  the  defendant,  that  a 
trustee  had  been  appointed  in  whom  the  estate  and  effects 
of  the  defendant  became  vested,  and  that  the  discharge  of 
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2]  the  defendant  had  been  *duly  granted  by  a  special  reso- 
lution of  the  creditors,  and  thereupon  the  defendant  ob- 
tained from  the  Court  of  Bankruptcy  an  order  and  certificate 
of  discharge  froin  all  debts  and  liabilities  in  the  prescribed 
form ;  and  tlie  defendant  further  said  that  the  plaintiffs' 
cause  of  action,  if  any,  occurred  before  the  defendant's  said 
discharge. 

Reply  to  the  2d  paragraph  of  the  statement  of  defence, 
that  the  plaintiffs  had  no  notice  of  the  proceedings  in  bank- 
ruptcy or  liquidation  at  any  time  during  the  said  proce-^d- 
ings,  nor  did  the  plaintiffs  become  aware  of  the  same  until 
long  after  the  said  proceedings  were  concluded,  and  that 
the  defendant  did  not  insert  the  names  of  the  plaintiffs,  or 
either  of  theiii,  as  among  his  creditors,  or  the  debt,  or  any 

})art  thereof,  sought  to  be  recovered  in  this  action,  in  any 
ist,  statement,  document,  or  papers,  forming  part  of  the 
said  proceedings,  nor  give,  or  cause  to  be  given,  any  notice 
of  any  meetings,  as  required  by  the  said  Bankruptcy  Act, 
1869,  and  that  since  the  close  of  the  said  proceedings  the 
defendant  promised  and  agreed  to  pay  the  full  amount  of 
the  plaintiffs'  claim. 
Demurrer  to  the  reply  and  joinder. 

Ridley^  for  the  defendant:  The  127th  section  of  the 
Bankruptcy  Act,  18(59,  makes  the  CJ^gistration  by  the  regis- 
trar of  the  resolution  of  creditors  discharging  the  debtor 
conclusive  evidence  that  all  the  requisitions  of  the  act  in 
respect  of  such  resolution  have  been  complied  with.  C(m- 
sequently  the  fact  that  the  plaintiffs  had  no  notice  of  the 
liquidation  proceedings,  and  that  the  debt  was  not  inserted 
in  the  list,  affords  no  ground  of  reply  to  the  defence.  With 
regard  to  the  subsequent  promise  to  pay  the  debt,  the  effect 
of  the  49th  section  of  the  Bankruptcy  Act,  1869,  is  different 
from  that  of  the  sections  of  previous  acts  in  pari  materia. 
The  effect  is  not  only  to  bar  the  remedy,  but  to  destroy  the 
debt.  Such  debt  cannot,  therefore,  afford  a  good  considera- 
tion for  the  subsequent  promise  to  pay.  Tlie  ratio  decidendi 
of  the  cases,  in  which  it  was  held  that  a  debt  barred  by 
bankruptcy  could  be  revived  by  a  subsequent  express 
promise,  was  that  the  remedy  only  was  gone,  but  the  debt 
continued  to  exist,  and  so  there  was  such  a  moral  obligationr 
to  pay  it  as  would  afford  a  sufficient  consideration  to  sup- 
port the  express  promise.  [He  cited  6  Geo.  4,  c.  16,  s.  131 ; 
3]  6  &  6  Vict.  *c.  122,  ss.  37,  43;  12  &  13  Vict.  c.  106, 
88.  2(X),  204  ;  24  &  25  Vict.  c.  134,  ss.  161, 164;  Kirkpatrick 
V.  Tait€Tsall{^)\  Jones  v.  Phelps  C).] 

0)  18  M.  A  W.,  766.  O  20  W.  R.,  92. 
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WiUiSy  for  the  plaintiffs :  It  is  submitted  that  the  failure 
to  take  any  of  the  proper  steps  to  give  notice  of  the  liquida- 
tion proceedings  to  the  plaintiffs  prevents  the  discnarge 
from  affecting  them.  The  127th  section  was  not  meant  to 
cover  such  a  defect  as  this.  It  was  meant  to  cover  irregu- 
larities of  procedure,  but  not  to  cause  creditors  to  be  bound 
by  proceedings  to  which  they  could  not  possibly  be  parties. 
It  is  admitted-that  prior  to  6  Geo.  4,  c.  16,  a  debt  barred  by 
bankruptcy  might  be  revived  by  an  express  promise.  That 
act  (section  131)  provided  expressly  that  no  such  proniise 
should  be  of  any  avail  unless  in  writing.  The  subsequent 
acts  have  all  contained  express  provisions  by  which  it  was 
enacted  that  such  promises  should  not  revive  the  debt. 
The  present  act  is  entirely  silent  with  regard  to  the  effect  of  * 
such  promises,  and  contains  no  such  provisions  as  have 
been  inserted  in  the  previous  acts.  The  only  possible  con- 
clusion from  this  is  that  the  Legislature  intended  to  revert 
to  what  was  the  well-settled  law  long  before  6  Geo.  4,  c.  16. 
No  legitimate  inference  to  the  contrary  can  be  drawn  from 
the  trifling  alteration  of  the  language  of  the  49th  section 
from  that  used  in  the  sections  of  previous  acts  relating  to 
the  discharge  of  the  bankrupt.  It  is  incredible  that  the 
^Legislature,  having  before  them  the  series  of  particular  sec- 
tions expressly  relating  to  this  subject  in  previous  acts, 
should,  if  they  intended  to  re-enact  the  same  law,  have 
omitted  any  particular  reference  to  the  subject,  and  relied 
on  such  trifling  alterations  of  phraseology  as  the  use  of  the ' 
word  "release"'  in  the 49th  section,  instead  of  ''discharge." 
In  previous  acts  the  terms  "discharged"  and  "released" 
Lave  been  used  indiscriminately,  as  meaning  the  same  thing 
with  regard  to  bankrupts.  Even  if  the  debt  is  released,  and 
so  extinguished,  it  is  contended  that  the  substantial  mean- 
ing of  the  decisions  with  regard  to  the  revival  of  a  debt  by 
an  express  promise  is  that  the  fact  of  the  debt  having  once 
existed,  ana  never  been  paid,  is  a  sufficient  moral  obligation 
to  form  a  good  consideration  for  a  promise  to  pay  it.  The 
distinction  for  this  purpose  between  a  debt  which  is  extin- 

fuished  and  a  debt  the  remedy  for  *  which  merely  is    [4 
arred,  is  a  narrow  technicality,  and  is  not  the  real  ground 
of  the  decisions. 

[Lord  Coleridge,  C.  J.:  Is  not  this,  within  the  terms  of 
s.  49,  a  proceeding  "in  respect  of"  tTie  debt  from  which  the 
debtor  is  discharged  ?] 

It  is  submitted  not.  The  cause  of  action  is  not  the  old 
debt,  but  the  breach  of  the  new  promise.  Viewing  the  sec- 
tion in  the  light  of  the  previous  sections  of  a  similar  charac- 
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ter,  it  cannot  have  been  intended  that  the  words  "in  respect 
of"  should  introduce  any  change  of  the  law.  They  are 
only  equivalent  to  ''for."  [He  cited  FligJd  v.  Reed  if)  \ 
Hawkes  v.  Saunders  (');  Trueman  v.  Fenton(^)\  Mimini 
V.  Van  Praagh  (*) ;  Wennall  v.  Adneyi^).^ 
Ridley^  in  reply. 

Lord  Coleridge,  C.J.:  The  reply  raises  two  points. 
The  first  is,  that  the  plaintiffs  had  no  notice  of  the  liquida- 
tion proceedings,  and  the  debt  was  not  inserted  in  the  list 
of  creditors,  and  consequently  that,  as  against  the  plaintiffs, 
the  order  of  discharge  has  no  effect.  The  answer  suggested 
to  this  point  is,  that  the  127th  section  of  the  Bankruptcy 
Act,  1869,  provides  that  the  registration  by  the  registrar  of 
a  special  resolution  of  the  creditors  on  the  occasion  of  a 
liquidation  by  arrangement  shall,  in  the  absence  of  fraud, 
be  conclusive  evidence  that  such  resolution  was  duly  passed 
and  all  the  requisitions  of  the  act  in  respect  of  such  resolu- 
tion complied  with.  One  of  such  requisitions  is  the  produc- 
tion of  a  list  of  creditors.  Prima  jacie^  the  words  of  this 
section  seem  irresistible.  Our  attention,  however,  has  been 
called  by  the  plaintiffs'  counsel  to  the  provisions  of  the  126th 
section  of  the  act,  which  applies  to  compositions.  Among 
those  provisions  there  is  no  doubt  an  express  enactment  that 
the  provisions  of  the  composition  shall  only  be  binding  on 
the  creditors  whose  names  appear  in  the  statement  of  the 
debtor.  But  there  are  no  such  words  in  the  section  with 
regard  to  liquidation  by  arrangement.  The  probable  reason 
for  this  difference  has  already  been  suggestea.  It  may  well 
5]  have  been  that,  when  the  Legislature  *was  making  an 
enactment  by  which  persons  were  to  be  compelled  by  the 
vote  of  a  majority  to  accept  of  less  than  they  would  other- 
wise have  been  entitled  to,  it  was  thought,  in  the  case  of  an 
enactment  so  stringent,  especial  provision  should  be  made 
for  securing  due  notice  to  the  persons  so  to  be  affected. 
Liquidation  pi'oceedings,  on  the  other  hand,  are  substan- 
tially similar  to  those  in  bankruptcy,  and  the  creditoi-s 
under  such  proceedings  get  neither  more  nor. less  than  cred- 
itors in  bankruptcy.  Consequently,  it  may  well  have  been 
thought  that  no  other  provisions  were  necessary  in  the  case 
of  such  proceedings  for  the  protection  of  the  creditors'  rigtits 
than  the  ordinary  provisions  relating  to  bankruptcy.  1  am, 
therefore,  of  opinion  that,  in  the  absence  of  fraud,  the  127tli 
section -prevents  such  facts  as  are  stated  in  this  reply  from 

(')  1  H.  &  C,  708  ;  82  L.  J.  (Ex.),  266.        (<)  Law  Rep..  8  Q.  B.,  1. 
(•)  1  Cowp.,  289.  (»)  8  B.  «k  P.,  247,  249. 

(»)  2  Cowp.,  644. 
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being  any  answer  to  the  defence  that  the  debtor  has  been 
discharged  under  the  proceedings  for  liquidation. 

The  second  point  raised  by  the  reply  is,  that  there  was  a 
subsequent  promise  to  pay  the  debt.  Our  decision  as  to 
this  must  depend  on  the  49th  section  of  the  Bankruptcy 
Act,  1869.  It  is  not  denied  that  this  was  a  debt  from  which, 
under  that  section,  the  order  of  discharge  released  the  bank- 
rupt. The  q^uifstion  is,  whether  the  subsequent  promise 
could  revive  it.  The  argument  of  the  plaintiflr  s  counsel  was 
this.  Prom  Lord  Mansfield's  time  down  to  Baron  Parke's 
it  was  held  that  where  there  was  a  legal  right  the  remedy 
for  which  was  barred,  though  the  right  continued  to  exist, 
as  in  the  case  of  debts  the  remedy  for  which  was  barred  b^ 
bankruptcy  or  the  Statute  of  Limitations,  the  moral  obli- 
gation arising  from  such  existing  right  formed  a  sufficient 
consideration  to  support  a  promise,  and  so  the  debt  might 
be  revived  by  a  subsequent  promise  of  the  debtor  to  "psLV 
it.  I  do  not  stay  to  examine  the  reasoning  upon  whicn 
such  decisions  were  based,  it  is  sufficient  that  they  exist, 
and  I  have  no  wish  to  cast  any  doubt  on  them.  It  is  said 
that  this  being  the  state  of  the  law  prior  to  6  Geo.  4,  c.  16, 
express  provision  has  been  made  with  regard  to  this  kind 
of  debt  in  all  the  enactments  since  then  until  the  act  of  1869.* 
In  the  Act  6  Geo.  4,  c.  16,  s.  131,  it  was  provided  that  no 
such  promise  should  be  of  any  avail  to  revive  the  debt,  un- 
less it  was  in  writing.  In  subsequent  statutes  there  have 
been  provisions  that  even  a  promise  in  writing  should  be 
insufficient  to  revive  *the  debt.  That  state  of  things  con-  [6 
titiued  up  to  82  &  33  Vict.  c.  71,  the  present  act.  At  the 
time  when  that  act  was  passed,  the  former  acts  with  regard 
to  bankruptcy  were  repealed  by  another  act,  viz.,  32&83 
Vict.  c.  83,  which  was  passed  on  the  same  day.  The  49th 
section  of  the  Bankruptcy  Act,  1869,  provides  that  the  order 
of  discharge  shall  release  the  bankrupt  from  all  debts  prov- 
able under  the  bankruptcy,  with  certain  exceptions,  and 
*'in  any  proceedings  that  may  be  instituted  against  a  bank- 
rupt who  has  obtained  an  order  of  discharge  in  respect  of 
any  debt  from  which  he  is  released  by  such  order,  the  bank- 
rupt may  plead  that  the  cause  of  action  occurred  before  his 
discharge,  and  may  give  this  act  and  the  special  matter  in 
evidence." 

There  is,  however,  no  provision  in  the  act  similar  to  those 
contained  in  the  formi^r  acts  with  respect  to  the  revival  of 
debts  barred  by  bankruptcy.  The  argument  is,  that  be- 
cause the  act  is  silent  on  this  matter,  therefore  the  debtor  is 
remitted  to  the  position  in  which  he  stood  before  6  Geo.  4, 
19  Eng.  Rep.  36 
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c.  16,  and  the  whole  policy  of  the  bankruptcy  law  since  that 
act  has  been  absolutely  reversed.  That  would  be  a  startling 
conclusion.  It  must  be  observed,  however,  that  the  words 
of  the  present  act  with  regard  to  the  effect  of  the  order  of 
discharge  are  not  similar  to  those  of  the  prior  acts. 

The  words  of  the  126th  section  of  6  Geo.  4,  c.  16,  are  that 
''any  bankrupt  who  shall,  after  his  certificate  shall  have 
been  allowed,  be  arrested  or  have  any  action^rought  against 
him  for  any  debt,  claim,  or  demand  hereby  made  provable 
under  the  commission  against  such  bankrupt,  shall  be  dis- 
charged on  common  bail  and  may  plead  in  general  that  the 
cause  of  action  occurred  before  he  became  bankrupt  and 
may  give  this  act  and  the  special  matter  in  evidence."  I 
will  not  go  through  the  corresponding  sections  of  the  subse- 
quent acts,  because  the  language,  though  not  identical,  is 
substantially  similar.  The  effect  of  them  is,  that  where  an 
action  is  brought  for  a  debt  provable  under  the  bankruptcy, 
the  defendant  may  plead  that  the  cause  of  action  accrued  be- 
fore bankruptcy.  These  are  not  the  terms  of  the  49th  sec- 
tion. The  woras  of  that  section  are  ''any  proceedings  in 
respect  of  any  debt  from  which  he  is  released  by  such  order." 
The  plaintiflts'  counsel  was  driven  to  say  that  this  was  not 
7]  only  not  an  action  ^brought  for  the  old  debt,  but  not  a 
proceeding  in  respect  of  the  old  debt.  But  the  claim  is  in 
respect  of  work  and  labor  done  in  1873,  before  the  bank- 
ruptcy proceedings.  The  defence  is  to  that  claim,  and  the 
reply  is  to  that  defence.  It  is  in  vain  to  say  that  this  is  not 
a  proceeding  in  respect  of  a  debt  provable  under  the  liqui- 
dation, and  which  was  discharged  by  the  order  of  discharge. 

The  matter  is  somewhat  bare  of  authority.  But  we  have 
been  referred  to  a  judgment  of  Bacon,  V.C,  than  whom 
there  is  no  greater  living  authority  on  the  subject  of  bank- 
ruptcy, in  the  case  of  Jones  v.  Phelps  (').  It  is  true  that 
the  case  differed  somewhat  from  this,  inasmuch  as  it  turned 
on  the  question  whether  the  law  previous  to  the  present  act 
was  applicable  or  the  present  )aw,  but  the  Vice-Chancellor 
seems  to  have  decided  on  the  wider  ground  that,  under  the 
act  of  1869,  a  promise  to  pay  a  debt  barred  by  bankruptcy 
was  nudum  pactum^  as  there  was  no  consideration  for  it. 
Such  authority,  therefore,  as  there  is  is  in  favor  of  the  view 
we  take. 

The  present  act  in  its  general  scope  was  obviously  in- 
tended to  make  bankruptcy  proceedings  more  completely 
effect  the  object  of  winding  up  a  man's  previous  liaoilities 
and  giving  him  an  altogether  fresh  start.    I  am  not  prepared 

(')  20  W.  R.,  92. 
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to  bold  that,  as  it  were  by  a  side  wind,, and  by  reason  of  the 
omission  of  particular  provisions  with  regard  to  the  effect  of 
such  promises  as  these,  the  act  has  reversed  the  whole  course 
of  legislative  policy  on  this  subject  since  6  Geo.  4,  c.  16.  It 
therefore  appears  to  me,  both  on  the  reason  of  the  thing  and 
such  authority  as  there  is,  the  reply  is  bad  and  our  judg- 
ment must  be  for  the  defendant. 

LiNDLEY,  J. :  I  am  of  the  same  opinion.  With  regard 
to  the  first  point,  prima  fdcie  it  might  not  be  unreasonable 
to  suppose  that  where  a  creditor  was  omitted  from  the 
list  of  creditors  and  had  no  notice  of  the  liquidation  pro- 
ceedings, he  might  be  exempted  from  the  enect  of  them, 
but  when  we  look  further  and  see  that  the  effect  of  the 
ofder  of  discharge  in  liquidation  proceedings  is  the  same  as 
that  of  the  order  of  discharge  in  bankruptcy,  and  that  in 
bankruptcy  a  creditor  maybe  bound  thougn  his  name  is 
omitted  from  the  list,  it  is  impossible  not  to  hold  that  the 
certificate  of  ^discharge  is  as  conclusive  in  the  case  of  [8 
proceedings  bv  liquidation  as  in  the  case  of  bankruptcy. 

With  regard  to  the  second  point,  our  decision  on  that  must 
depend  on  s.  49.  The  plaintiffs'  counsel  argued  that  on  gen- 
eral principles  of  law  apart  from  statutory  provisions  a 
Eromise  to  pay  a  debt,  the  remedy  for  which  nad  become 
arred,  was  supported  by  such  antecedent  debt,  which 
formed  a  sufficient  consideration.  I  do  not  dispute  that 
proposition,  though  I  confess  I  cd^nnot  quite  follow  the  rea- 
soning on  which  it  is  based.  It  may  be  admitted  that  in  gen- 
eral where  the  remedy  only  is  barred,  the  debtor  mav  revive 
the  debt  by  an  express  promise.  But  we  have  to  look  to  the 
particular  enactments  of  the  Bankruptcy  Act  to  see  how  far 
this  doctrine  applies  in  the  case  of  bankruptcy.  The  plain- 
tiffs' counsel  argues  that  the  effect  of  the  omission  in  the 
present  act  of  the  special  provisions  with  regard  to  promises 
to  pay  debts  barred  by  bankruptcy  that  were  contained  in 
former  acts,  is  that  the  general  proposition  above  referred  to 
applies,  and  the  law  is  altered  in  the  plaintiffs'  favor.  To 
that  argument  I  cannot  accede.  The  provisions  of  the  pres- 
ent act  by  which  many  liabilities  are  made  provable  under 
the  bankruptcy  which  formerly  were  not  provable,  show  that 
the  intention  is  that  the  bankrupt  shall  be  more  completely 
discharged  from  his  liabilities  than  under  previous  acts.  It 
seems  to  me  that,  regard  being  paid  to  the  obvious  intention 
of  the  act  in  this  respect,  it  could  not  have  been  intended  so 
to  alter  the  law  that  a  subsequent  promise  should  revive  the 
bankrupt's  antecedent  debts.  The  general  policy  of  the 
present  law  is  much  more  strongly  against  such  a  revival  of 
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liability  than  in  previous  acts.  Tlie  section  of  the  act  that 
relates  to  the  discharge  of  the  bankrupt  is  the  49th.  I  agree 
with  what  my  Lord  has  said  with  regard  to  the  language  of 
that  section.  It  seems  to  me  impossiole  to  say  that  the  pres- 
ent action  is  not  a  proceeding  'Mn  respect  of"  a  debt  from 
which  the  defendant  was  released  by  the  order  of  discharge. 
The  plaintiffs'  counsel  contends  that  the  defendant  cannot 
plead  in  the  language  of  the  section  that  the  cause  of  action 
occurred  before  his  discharge,  because  the  cause  of  action 
here  is  the  breach  of  the  subsequent  promise  to  pay.  This 
is  no  doubt  a  plausible  way  of  putting  the  case,  but  whether 
it  is  correct  depends  on  the  meaning  of  the  term  ''cause  of 
9]  action."  The  only  *cau8e  of  action  mentioned  in  the 
writ  of  summons  and  the  claim  is  clearly  the  old  debt  which 
accrued  before  the  bankruptcy  proceedings.  This  perhaps 
is  a  technicality,  and  might  be  met  by  an  amendment,  but  I 
am  of  opinion  that  no  amendment  would  make  the  case  any 
better  for  the  plaintiffs.  It  seems  to  me  that  the  sense  in 
which  the  term  ''cause  of  action"  is  used  in  the  statute 
must  include  cases  where  so  much  of  the  cause  of  action  as 
constitutes  the  consideration  for  the  promise  has  occurred 
before  the  discharge.  There  does  not  seem  to  be  any  de- 
cision expressly  in  point  on  the  facts  of  the  present  case,  but 
in  the  case  ot  Jones  v.  Phelps  {^)  Bacon,  V.C.,  appears  to 
have  considered  this  question  and  to  have  taken  the  same 
view  as  we  now  take.  For  these  reasons  I  think  our  judg- 
ment must  be  for  the  defendant. 

JudgmeTvtfoT  the  dtfendant. 

Solicitors  for  plaintiffs :  Heather  <fi  8cm. 

Solicitors  for  defendant :  Worthington^  Evans  &  Cook. 

0)20W.  R.,  92. 

Bj  the  U.  S.  act  in  regard  to  eompo-  discharge :  Matter  of  Becket,  3  Woods, 

mtions  in  bankruptcy,  it  is  expressly  173,  12  Bank.   Reg.,  201 ;  Matter  of 

declared  (18  U.  S.  Stat,  at  Large,  183)  Knight,  2  Weekly  Notes  Gases  (Pa.), 

that  "  The  provisions  of  a  composition  479;  Matter  of  Backer,  2  Abb.  N.  C, 

accepted  by  such  resolution,  in  pursu-  870. 

ance  t)f  this  section,  shall  be  binding  on  Where  the  bankrupts   inclnded  in 

all  the  creditors  whose  riamss  and  ad-  their  schedule  of  liabilities  the  special 

dresses  and  the  amounts  of  the  debts  due  capital  of  one  who,  under  the  articles  of 

to  whom  are  shown  in  the  statement  of  copartniership,  was  a  special  partner, 

the  debtor  produced  at  the  meeting  at  but  who,  by  reason  of  failure  to  comply 

which  the  resolution  shall  have  l^n  with  the  statute  requiring  the  special 

passed,  but  shall  not  affect  or  prejudice  partner's  capital  to  be  paid  in  in  cash, 

the  rights  of  any  other  creditors."  was  in  fact  a  general  partner.     Held, 

A  composition  discharges  the  debts  not  to  be  a  fraudulent  statement,  as  the 
of  those  creditors  whose  names,  ad-  other  partners  then  supposed  him  to  be 
dresses  and  debts  are  placed  on  the  a  special  partner,  and  though  his  claim 
statement,  and  no  other  discharge  is  against  the  assets  as  such  special  part- 
needed,  for  the  composition  is  a  substi-  ner  would  be  postponed  to  those  of  oth- 
tute  for  the  ordinary  proceedings  and  er  creditors,  it  was  properly  described 
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as  a  liability  as  they  then  understood  New  York :    Small    v.    Graves,  7 

it:  Matter  of  Henry,  17  Bank.  Keg.,  Barb.,  576;  Habbell «.  Cramp,  11  Paige, 

468,  affirmed  by  Court  Appeals,  5  N.Y.  810;    Piatt   v.   Parker,  6   Thomp.   & 

Weekly  Dig. ,  198.  Cooke,  877 ;  American  Flask   Co.    v. 

If  the  name  and  debt  of  a  creditor  be  Ion,  3  Abbott,  N.S.,  883,  887,  7  Bob., 

placed  on  the  list  the  composition  will  288.  288. 

bar  the  debt,  although  there  be  an  error  North  Carolina :    Knabe  «.  Hayes, 

in  stating  the  amount:  Bee  be  v.  Pyle,  71  N.  C,  100 ;  Saunders  v.  Small  wood, 

1  Abb.  N.  C,  412.  8  Ired.,  125. 

Where,    however,   the   proceedings  Ohio :    Rayl  v,  Lapham,  27  Ohio  St. 

progress  to  a  discharge,  a  failure  by  R.,  452. 

the  bankrupt  to  name  a  creditor,  or  Even  though  the  omission  were  fraud- 
want  of  notice  to  him,  will  not  prevent  ulent  if  attacked  collaterally:  Howland 
the  discharge  operating  as  a  bar  to  the  «.  Carson,  28  Ohio  St.,  626. 
claim  of  the  creditor  omitted,  unless  The  case  of  Barnes  v,  Moore,  2  Am. 
the  omission  to  name  or  notify  him  L.  Times,  (fol.)  92,  Superior  Court,  Cin- 
were  fraudulent  or  intentional.  cinnati,  is  clearly  not  food  law  in  Ohio. 

The  onus  of  showing  that  the  dmis-  South  OaroUna :    Brown  «.  Bebb, 

sion  was  intentional  is  upon  the  cred-  1  Rich.,  874. 

itor.  Texas:  Blum  «.  Ricks,  89 Tex.,  112. 

Alabama :    Jones  «.  E[nox,  51  Ala.,  United  States :  Matter  of  Xeedham, 

867.  1  Lowell,  809  :  Matter  of  Whetmore,  2 

Canada  (Uppar) :  Foster «.  Taylor,  Am.  Law  Times  (folio),  105,  Oreoon 

81  Q.  B.,  24.  Dist.;  Matter  of  Tebbetts,  5  Law  Re- 

QeoTgia.  t    Heard  «.  Arnold,  56  Ga.,  porter,  259,  Story,  J.;  Lamb  v.  Brown, 

670.  7  Chic.  Leg.  News,  863,  Ind.  Dist. 

Eentncky!    Thurmond  e.  Andrews,.  Vennont:    In  this  state,  otherwise 

10  Bush,  400 ;  Payne  e.  Able,  4  Bank,  if  fraudtUerUly  omitted  :  Batchelder  v, 

Reg.  (octavo),  220,  p.  67,  folio,  Warren  Low,  48  Vt.,  662,  5  Am.  Rep.,  811. 

Circuit  Court.  Wisconsin  ;    Thomas  v.  Jones,  89 

Maine:   Symonds  v.  Barnes,  59 Me.,  Wise.,  1^. 
191 ;  S.  C,  il  Am.  Law  Reg.,  N.S.,  If  the  discharge  was  granted  after 
421.  judgment,  the  bankrupt  may  have  re- 
Massachusetts  :    Bumside  v.  Brig-  lief,  from  proceedings  upon  the  judg- 
ham,  8  Met.,  75.    \  ment,  by  motion  in  the  action  :  Cornell 

And  when  attacked  collaterally,  even  «.  Dakin,  88  N.  Y.,  258 ;   Palmer  e. 

if  the  creditor  "were  fraudulently  omit-  Hutchins,  1  Cow.,  42 ;  Baker  v,  Taylor, 

ted :   Burpee  v,  Sparhawk,  108  Mass.,  1  Cow.,  165 ;  Parkinson  v.  Scoville,  19 

111;  Black  v.  Blazo,  117  Mass.,  17.  Wend.,  150;  Aloott  e.  Avery,  1  Barb. 

BSiMOiuri :    Thornton  e.  Hogan,  17  Cliy.,  847 ;  Baker  v.  Judges,  4  Johna» 

Bank.  Reg.,  277,  63  Mo.,  148.  191. 


[2  Conmion  Pleas  Division,  18.] 
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*Ellis  V.  The  Manchester  Carriage  Compant,  [13 

Limited. 

Pmcription  Ad,  2  A  STTm.  4,  e,  71,.«.  8 — Obdruetion  ofLighU — Conviyanet  of  adjoin^ 

ittg  Premuei  wi^unU  Beservation  of  .EaUmeni, 

Upon  a  general  conveyance  of  land,  there  is  no  implied  g^nt,  by  the  purchaser, 
of  the  easement  of  light  necessary  for  the  emjoyment  of  an  adjacent  house  of  the 
vendor. 

In  1867,  the  plaintiff  bought  houses  in  Manchester  the  backs  of  which  abutted  on 
a  street  or  way  on  the  opposite  side  of  which  were  certain  cottages.    In  1868  he 

Eurchased  these  cottages,  but  by  a  different  title.     Both  sets  of  premises  had  existed 
I  their  then  state  for  more  than  twenty  years.    In  1870,  the  plaintiff  sold  the 
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cottages  to  one  D.,  and  ultimately  D.'s  interest  therein  became  vested  in  the  defen- 
dants, who  pulled  down  the  cottages  and  erected  a  lai^e  building  upon  the  site  of 
them  and  also  upon  a  portion  o?  the  intervening  street  or  way,  and  so  obetvucted 
the  light  to  the  plaintiff's  windows.  The  conveyance  to  D.  contained  no  reservation 
of  any  easement  to  the  plaintiff's  houses ;  and  ii  professed  to  convey  the  land  up  to 
the  back  wall  of  the  plaintiff's  premises  : 

Held,  that,  notwithstanding  the  plaintiff's  houses  had  acquired  an  **  absolute  and 
indefeasible'*  right  to  light  at  the  time  of  the  coaveyance  of  the  cottageM  to  D.,  inas- 
much as  that  conveyance  was  without  reservation  the  defendants  were  guilty  of  no 
wrongful  obstruction  of  the  plaintiff's  lights. 

Action  by  a  reversioner  for  obstruction  of  ancient  lights. 

The  cause  was  tried  before  Ambrose,  Q.C.,  at  the  last 
summer  assizes  at  Manchester.  The  facts  were  as  follows : 
The  plaintiff  in  1867  purchased  nine  houses  and  shops  in 
Rochdale  Road,  Manchester,  which  abutted  at  the  rear 
upon  a  street  called  Hewitt  Street.  At  the  time  he  acquired 
these  houses,  they  were  more  than  twenty  years  old.  In 
1868,  the  plaintiff  purchased  eighteen  cottages  in  Hewitt 
Street  overlooking  tne  backs  of  the  nine  houses,  but  with  a 
way— (whether  public  or  private  there  was  no  evidence  to 
show)— between  them.  The  two  properties  were  bought  at 
different  times  and  by  distinct  titles.  In  1870,  the  plaintiff 
sold  the  eighteen  co'ttages  to  one  Done,  the  conveyance  to 
him  containing  no  reservation  of  the  ancient  lights  of  the 
nine  houses  in  Rochdale  Road.  Eventually  the  defendants 
became  possessed  of  Done's  interest  in  the  eighteen  cottages, 
pulled  tnem  down,  and  erected  on  their  site  and  also  partly 
on  the  site  of  the  road  or  space  between  them  and  the  plain- 
tiff's premises  a  large  building  for  stabling,  &o.  This  build- 
ing admittedly  obstructed  or  lessened  the  lights  of  the 
14]  plaintiff's  premises.  The  conveyance  to  *Done  pro- 
fessed to  grant  the  whole  of  the  laud  upon  which  the 
eighteen  cottages  were  built  and  up  to  the  plaintiff's  back 
wall,  including  the  space  then  unbuilt  upon  (as  is  usual  at 
Manchester),  but  which  was  not  described  therein  as  a  public 
street  or  way. 

For  the  defendants  it  was  contended,  upon  the  authority 
of  White  V.  Bass{'),  that,  Done's  conveyance  containing  no 
reservation  of  any  easement  of  light  to  the  plaintiff's  prem- 
ises, they  were  justified  in  building  to  the  verge  of  the  land 
so  conveyed,  without  regard  to  any  supposed  rights  of  the 
plaintiff. 

For  the  plaintiff  it  was  insisted  that,  his  right  to  the  ease- 
ment of  light  to  the  back  windows  having  become  absolute 
andni  defeasible  before  he  became  possessed  of  the  eighteen 
cottages,  he  could  not  be  deprived  of  that  right  by  the  form 
of  the  conveyance  of  the  latter  to  Done. 

(»)  7  H.  &  N.,  722;  31  L.  J.  (Ex.),  288. 
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The  learned  commissioner  overruling  this  contention,  the 
plaintiffs  counsel  asked  leave  to  amend  his  claim  by  adding 
a  count  for  the  obstruction  of  the  way.  But  this  the  com- 
missioner declined  to  allow. 

Judgment  was  thereupon  entered  for  the  defendants,  leave 
being  reserved  to  the  plaintiff  to  move  to  enter  judgment 
for  him, — the  question  of  damages  in  that  case  to  be  referred. 

Jordan  moved  accordingly :  This  case  must  be  governed 
by  Ffewen  v.  PhiUips  (*).  There,  the  plaintiff  and  defen- 
dant occupied  houses  adjoining  each  other,  as  tenants  under 
leases  both  of  which  were  granted  on  the  same  day,  viz.,  the 
18th  of  December,  1780,  and  both  expiring  at  the  same  time. 
The  defendant  by  building  on  his  own  premises  obstructed 
a  window  of  the  house  of  the  plaintiff,  though  the  latter  had 
had  uninterrupted  enjoyment  of  the  light  and  air  for  more 
than  twenty  years:  ana  it  was  held  that  the  circumstance 
of  the  houses  having  been  held  under  the  same  landlord  and 
for  the  same  term  did  not  prevent  the  one  tenant  from 
acquiring  an  indefeasible  right  to  light  as  against  the  other. 
In  delivering  judgment  the  Lord  Chief  Baron  adopts  the 
following  dictum  ot  Cress  well,  J.,  in  Truscottv.  Merchant 
Taylors^  Co.  ('):  "The  3d  section  of  the  Prescription  Act 
(2  &  3  Wm.  4,  *c.  71)  does  not  say,  '  when  the  access  [15 
and  use  of  light  shall  be  enjoyed  as  of  rights  because  every 
person  has  a  right  to  so  much  light  as  can  come  in  at  his 
windows.  It  is  true  that  his  neighbor  has  a  right  thus  far, 
that  within  twenty  years  he  may  htiild  upon  his  own  land 
and  obstruct  the  access  of  light :  he  does  no  wrong,  for. 
Within  the  period  of  limitation,  the  other  party  has  no  right 
to  have  his  windoWs  unobstructed.  The  Prescription  Act 
brought  this  to  a  simple  question.  It  says  that,  after  twenty 
years'  enjoyment  without  interruption,  the  right  shall  be 
deemed  ohsolute  and  indefeasibU.  But  it  is  not  so,  if 
another  person  has  a  right  to  obstruct  the  light."  Here, 
the  plaintiff  had  an  absolute  and  indefeasible  right  to  the 
unobstructed  access  of  light  to  his  premises  in  Rochdale 
Road  before  he  became  the  owner  of  the  cottages  in  Hewitt 
Street.  The  case  of  White  v.  Ba88{*)^  upon  which  the  de- 
fendants relied  at  the  trial,  raised  a  totally  different  ques- 
tion. There,  the  house  and  land  had  been  occupied  together 
for  more  than  fifty  years ;  and  then  the  owner  sold  the  land, 
reserving  to  himself  no  right  to  the  light  in  the  house.  No 
easement  had  been  acquired,  asliere. 

[Denman,  J.:    In  tlie  case  of  White  v.  Bass  ("),  Channell, 

(»)  11  C.  B.  (N.S.),  449;  80  L.  J.  (C.P.),        (»)  H  Ex.,  868. 
«66.  («)  7  H.  A  N.,  722;  81  L.  J.  (Ex.),  288. 
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B.,  adopts  the  dictum  of  Lord  Holt  in  Tenant  v.  Ooldwin  ('), 
which  is  quite  conclusive  on  the  subject.  And  see  Curriers* 
Co.y.  CorbettO,] 

Then,  the  defendants  have  by  their  building  obstructed  a 
way,  which,  be  it  public  or  private,  they  had  no  right  to  do. 

[Geove,  J.:  The  plaintiff  cannot  support  a  complaint  of 
the  obstruction  of  access  of  light  to  his  premises  by  showing 
an  obstruction  of  a  right  of  way.] 

Done  took  the  conveyance  of  the  cottages  subject  to  the 
right  of  public  way.  .He  could  not  be  allowed  to  justify  a 
private  wrong  by  a  public  wrong. 

[Grove,  J.:  We  cannot  assume  that  this  was  a  public 
street:  it  is  not  so  described  in  the  deed.     Besides,  the 

i)laintiff  did  not  so  shape  his  complaint ;  and  I  think  the 
earned  commissioner  was  quite  right  in  refusing  to  allow 
the  plaintiff  to  amend.] 

.  Grove,  J.:  I  am  of  opinion  that  there  should  be  no 
16]  order.  I  *think  we  are  bound  by  the  decision  of 
Kindersley,  V.C.,  in  Curriers^  Company  v.  Corbett  ("). 
That  case  is  on  all  fours  with  this,  save  that  this  was  the 
case  of  a  street  or  road.  When  the  owner  of  a  house  sells 
a  piece  of  adjoining  land,  without  reserving  any  rights,  the 
purchaser  may  use  it  for  any  purpose  to  which  land  may 
be  applied.  No  evidence  seems  to  have  been  given  that  the 
street  in  the  rear  of  the  plaintiff's  houses  was  a  public  street. 
If  this  had  been  an  action  for  encroaching  on  or  obstructing 
a  public  way,  such  evid.ence  might  have  been  important. 
Here,  however,  the  action  is  for  the  obstruction  of  private 
lights.  For  the  purpose  of  such  an  action,  .whether  .the 
alleged  right  of  way  was  a  public  or  a  private  one  was 
wholly  immaterial.  The  amendment  asked  was,  I  think, 
properly  refused:  it  would  have  introduced  an  entirely 
different  case  from  that  which  the  defendants  came  pre- 
pared to  meet.  So  far  as  the  lights  were  concerned,  the 
defendants  had  a  clear  right  to  obstruct  them. 

Denman,  J.:  I  am  entirely  of  the  same  opinion.  So 
long  ago  as  the  case  of  Tenant  v.  Ooldwin  (")  Lord  Holt 
said:  '*If  the  builder  of  the  house  sells  the  house  with  the 
appurtenances,  he  cannot  build  upon  the  remainder  of  the 
ground  or  so  near  as  to  stop  the  lights  of  the  house  :  and, 
as  he  cannot  do  it,  so  neither  can  his  vendee.  But,  if  he 
had  sold  the  vacant  piece  of  ground,  and  kept  the  house 
Without  reserving  the  benefit  of  the  lights,  the  vendee  might 
build  agjiinst  his  house.  But,  in  the  other  case,  where  he 
sells  the  house,  the  vacant  piece  of  ground  is  by  that  grant 

O  2  Ld.  Raym.,  1093.       (»)  2  Dr.  <b  Sm.,  365.       (»)  2  Ld.  Raym.,  1089,  1098. 
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charged  with  the  lights."  That  is  the  dictum  of  a  very 
learned  judge.  In  White  v.  Bass  (')  it  was  held  that,  on  a 
general  conveyance  of  land,  there  is  no  implied  grant  by  the 
purchaser  of  the  easement  of  light  necessary  for  the  enjoy- 
ment of  an  adjacent  house  of  the  vendor.  Channell,  B.,  in 
his  judgment,  adopts  the  above  dictum  of  Lord  Holt,  and 
says:  ''The  argument  for  the  plaintiff  has  dwelt  a  great 
deal  upon  the  case  ot  Palmer  v.  Fletchei^{^\  but  that  case 
is  explained  in  Tenant  v.  Ooldwin  (*)  by  Lord  Holt,  who 
said,  Ac.  I  think  that  is  the  true  view  of  the  *case;  [17 
and  it  does  not  conflict  with  any  of  the  authorities  cited." 
The  same  law  is  laid  down  in  Ourriers^  Company  v.  Cor- 
bett  (*).  It  was  there  held  that,  where  the  owner  of  a  house 
sells  a  piece  of  adjoining  land,  the  purchaser  may  build  on 
it  as  he  pleases,  and  the  vendor  cannot  prevent  his  doing 
so,  even  though  the  buildings  erected  on  it  may^  interfere 
with  his  ancient  lights.  Kindersley,  Y.C,  in  his  judgment 
says:  ''It  has  been  determined  that,  if  a  person,  having  a 
house  on  his  land  the  windows  of  which  have  existed  for 
more  than  twenty  years,  sells  a  portion  of  the  land,  the  pur- 
chaser may  erect  any  buildings  ne  pleases  upon  the  land  so 
sold  to  him,  however  much  thev  may  interfere  with  the  light 
coming  to  the  windows  of  the  vendor'.s  house  (*).  That 
seems  clearly  to  be  the  law,  though  it  must  be  admitted 
that  this  law,  if  carried  to  an  extreme,  would  in  some  cases 

Eroduce  great  and  startling  injustice."  There  is  no  issue 
ere  npon  the  public  road :  we  are  not,  therefore,  at  liberty 
to  speculate  upon  what  would  have  been  the  result  if  the 
defendants  had  shut  up  or  obstructed  a  right  of  way.  It 
is  simply  the  case  of  a  man  parting  with  property  without 
a  reservation  of  the  right  of  light  to  his  adjoining  premises. 
I  think  there  should  he  no  order. 

Order  refused. 

Solicitors  for  plaintiff:    Chester ^  Urquharty  Mayhew  & 
Holden^  for  J.  K.  McEwen,  Manchester. 

(1)  7  H.  <b  N.,  722;  81  L.  J.  (Ex.),  288.        (»)  See  the  qnalification  of  Lord  Holt 

n  2*Lev.,  122;  1  Sid..  167.  227.  in  Tenant  v.   Goldwin{'l  Ld.  Raym..  at 

(*)  2  Ld.  Raym.,  1089.  1098.  p.  1098),  that  the  oonyeyance  is  withoat 

(*)  2  Dr.  ^  Sm.y  866.  reservation. 

See  11  Exig.  Rep.,  682  note  ;  16  Eng.  v.  Bacon,  18  Han.  454 ;  Havens «.  Klein, 

Rep.,   718    note;    16  Eng.   Rep.,   698  61  How..  82 ;  Spies«.  Daunn.  54  How. 

note;  12  Eng.  Rep.,  256  note.  Pr.,  298;  George  «.  Cox.  114  Mass., 

As  to  when  a  conveyance  of  land  882;   Dillman  «.  Hoffman,  88. Wise., 

which  enjoys  an  advantage  to  the  bur-  659  ;  Paul  o.  Connersville,  etc.,  51  Ind., 

then  of  other  land  carries  such  burthen  627  ;  Hodgson  «.  Jeffries,  52  Ind.,  884  ; 

with  it  as  an  appurtenant,  see  12  Eng.  Ingalls  «.  Plamonden,   75   Ills.,  218; 

Rep.,  256  note ;  16  Eng.  Rep.. 698  note.  Kuhlman  v.  Hecht,  77  Ills.,  570 ;  Edin- 

Heid  to  carry  the  appurtenant :  Flint  burgh,  etc.,  v.  Bamhart,  17  U.  C  Com. 

19  Eng.  Rep.  37 
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PI.,  63  ;  Hickman  v.  Lawaon,  7  Grant's  from  the  vacant  lot  will  be  acquired, 
(U.C.)  Chy.,  494 ;  Bojle  v.  Arnold,  16  such  that  the  owner  of  the  vacant  lot 
Grant's  (U.C.)  Chy.,  {!K)1 ;  Rosamond  v,  can  be  enjoined  from  building  thereon 
Fo  we,  18  Grant's  (U.C.)  Chy.,  870.  and  obstructing  the  windows:  Ship- 
Held  not  to  carry  it :  €>gden  «.  Jen-  man  «.  Beers,  2  Abb.  K.  C,  435. 
nings,  62  N.  Y.,  526 ;  Spaulding  v.  See  also  Turner  v.  Thompson,  58 
Abbott,    55    N.   H:,   423 ;    Parker    «.  Geo.,  268. 

Moore,  118  Mass.,  652 ;  Paul  v.  Con-  As  to  how  far  a  conveyance  in  a  par- 

nersville,  etc.,  51  Ind.,  527;  Ingalls  v.  ticular  condition  binds  the  grantor  to 

Plamonden,  75  Ills.,  218 ;  Kuhlman  v.  allow  it  to  remain  so,  see  16  Eng.  Bep., 

Hecht,   77  His.,   570;    Gooderham   «.  883. 

Boutledge,  10  Grant's  (U.C.)  Cliy.,  398.  An  easement  in  light  and  air,  to  be 

In  case  of  common  stairs  to  upper  supplied  to  the  ancient  windows  of  one 

parts  of   two   buildings :    Dillman  v.  person,  from  the  premises  of  another, 

Hoffman,  38  Wise,  559.  cannot  be  acquired   in  this  state  by 

Easement  held  to  have  been  extin-  mere  use  or  prescription.     By  the  act 

guished  by  a  repurchase  by  the  grantor :  of   this  state   "touching  easements," 

Gooderham   t;.  Routledge,  10  Grant's  the  legislature  intended  neither  to  re- 

(U.C.)  Chy.,  398.  cognize  nor  adopt  the  En^^lish  rule  in 

Where  a  common  owner  of  two  ten-  relation  to  easements  in  light  and  air, 

ements — the  windows  of  one  of  which  but  to  prevent  the  future  acquisition  of 

overlook  the  yard  of  the  other,  and  re-  such  easements  except  in  conformity 

ceive  lifht  and  air  therefrom,  its  shut-  with  the  provisions  of  such  statute  : 

ters  swing  out  over  such  yard,  and  ac-  Stein  v.  Hanck,  56  Ind.,  65. 

cess  to  its  fire  escapes,  which  overhang  A  contract  between  owners  of  adjoin- 

the  yard,  being  had  to  such  yard —  ing  lots,  that  they  shall  be  reserved  for 

severs  the  same  by  conveyances  to  dif-  first  class  dwellings  to  the  exclusion  of 

ferent  persons,  an  easement  in  favor  trade  and  all  business,  and  structures 

of  the  tenement   so  overlooking    the  which  would  depreciate  their  value  as 

other,  it  being  the  first  one  conveyed,  private  residences,  is  valid,  and  creates 

is  created  in  respect  to  light  and  air,  a  negative  easement  which  will  pass  as 

the  swinging  of  the  shutters,  and  access  appurtenant  to  the  premises,  although 

to  and  from  the  fire  escapes.  there  was  no  privity  of  estate  between 

Such  an  easement  is  an  apparent  one.  the  parties. 

Tlie  grantee  of  the  servient  tenement.  The  mutual  and  reciprocal  covenants 

the  one  later  conveyed,  is  deemed  to  in  such  a  contract  constitute  a  good 

have  actual  notice  of  such  easement,  consideration  for  both  :  Trustees,  etc, 

and  takes  his  title  subject  thereto.  c.  Lynch,  5  N.  Y.  Weekly  Dig.,  341, 

In  such  case  it  is  immaterial  whether  Court  Appeals ;   Frye  v^  Partridge,  8d 

i^uch  servance  be  by  deed  or  mortgage.  Ills. ,  267. 

inasmuch  as  by  foreclosure  the  mort-  Where  a  person  purchases  real  estate 

gage  is  ripened  into  a  deed  :  Havens  v.  with  full  notice  of  a  valid  agreement 

Klein,  51  How.  Pr.,  82,  15  Am.  Law  between  his  vendor  and  the  original 

Keg.,  ^.S.,  483.  owner,  concerning  the  manner  in  which 

See  also  Turner   v.  Thompson,   58  the  property  is  to  be  occupied,  he  wlU 

Geo.,  268.  be  bound  to  abide  by  the  contract  un- 

As  between  adjoining  owners,  who  der  which  the    land   was   conveyed : 

are  strangers  to  each  other,  one  does  Frye  v.  Partridge,  82  Ills.,  267.  * 

not,  by  building  on  the  line  of  his  own  Where  plaintiff  sold  several  lots  of 

grounds,  acquire  a  right  to  light  from  land,  all  with  covenants  on  the  part 

is  neighbor's  grounds.  of  the  grantees  against  erecting  on  Ihe 

Also,  where  both  proprietors  obtain  premises    anything    but    '*a   genteel 

their  title  from  a  common  source,  the  dwelling  house  to  cover  the  whole  front 

same  grantor  having  conveyed  the  ten-  of  the  lot,  and  not  to  be  of  greater 

ement  with  windows,  to  one,  and  the  depth  than  fifty  feet," — Held,  that  the 

ground    overlooked,   to    another,    and  plaintiff  was  not  estopped  from  enforc- 

there  was  no  clear  intent  to  limit  the  ing  a  compliance  with  the  covenant  be- 

use  of  the  vacant  lot  for  the  benefit  of  cause  she  had  allowed  former  violations 

t^e  windowd,  no  ri^ht  to  air  and  light  on  the  part  of  the  defendant  and  ^q 
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grantees   of   the   other   lots  without  its  enforcement  was  necessary  to  the 

taking   action    against    them.     Held,  enjoyment  in  the  other  property  of  the 

farther,  that  a  change  in  the  character  grantor  of  freedom  of  light,  air,  and 

of  the  neighborhood  would  not  prevent  Tision  :  Lottimer  «.  Livermoie,  6  Daly, 

the  enforcement  of  the  covenant,  where  501. 


[2  Common  Pleas  Division,  18.] 
Nov.  9,  1876. 

♦Foster  v,  Parker,  [18 

BUI  of  Exchange — Indorter — Notice  of  Dithonor. 

To  a  statement  of  defence,  in  an  action  against  an  indorser  of  a  bill  of  exchan^, 
setting  up  the  absence  of  notice  of  dishonor,  the  plaintiff  replied  that  neither  at  tne 
time  when  the  bill  was  drawn,  nor  afterwards,  nor  when  it  became  due  and  on  pre- 
sentment thereof,  had  the  acceptor,  or  the  drawer,  or  any  indorser  prior  to  the  de-. 
fendant,  any  effects  of  the  defendant  in  his  hands,  and  the  said  bill  was  drawn  and 
accepted  and  indorsed  by  the  defendant  and  the  prior  indorsers  for  the  purpose  of  rais- 
ing money  fur  the  defendant,  the  drawer,  the  acceptor,  and  the  prior  indorsers.jointly, 
and  the  defendant  was  in  no  way  damnified,  even  if  there  was  no  notice  of  dishonor: 

Held,  a  bad  reply. 

Action  on  a  bill  of  exchange  by  an  indorsee  against  an 
indorser. 

Statement  of  defence  relied  on  the  want  of  notice  of  dis- 
honor. 

Reply :  that  neither  at  the  time  when  the  bill  was  drawn, 
nor  afterwards,  nor  when  it  became  due  and  on  presentment 
thereof,  had  the  acceptor,  or  the  drawer,  or  any  indorser 

Eiior  to  the  defendant  any  effects  of  the  defendant  in  his 
ands,  and  said  bill  was  drawn  by  the  drawer  and  accepted 
by  the  acceptor  and  indorsed  by  the  defendant  and  by  the 
prior  indorsers  for  the  purpose  of  raising  money  for  the  de- 
fendant, tlie  drawer,  the  acceptor,  and  the  said  persons  who 
indorsed  before  the  defendant  jointly,  and  the  defendant 
was  in  no  way  damnified,  even  if  there  was  no  notice  of 
dishonor. 
Demurrer  and  joind^er. 

Holl  {Morley  with  him),  for  'the  defendant :  The  facts 
averred  in  the  reply  are  not  sufficient  to  excuse  notice  of 
dishonor.  The  utmost  that  can  result  from  them  is,  that 
defendant  would  have  to  contribute  his  proportion  to  the 
payment  of  the  bill,  and  if  he  paid  the  whole  ne  would  have 
Lis  action  for  contribution  against  the  other  parties.  To 
disentitle  the  indorser  to  notice  of  dishonor  it  must  be 
clearly  shown  that  he  could  have  no  reason  to  expect  that 
any  one  else  would  provide  for  the  bill.  But  here  it  is  quite 
consistent  with  what  is  alleged,  that  the  parties  might  in- 
tend that  they  should  be  come  upon  in  the  order  in  which 
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19]  they  *8tood  on  the  bill.  FHe  cited  Bickerdikey.  BoU- 
man{') ;  Carter  v.  Flower  {^) ;  Maltass  v.  8iddle{^)J] 

H,  V.  Williams  {Maurice  Powell  with  him),  for  the  plain- 
tiflf :  If  the  indorser  is  not  merely  a  surety,  as  is  usually 
the  case,  but  is  himself  a  principal  and  primarily  liable, 
he  cannot  set  up  the  absence  of  notice  of  dishonor.  The 
true  test  is,  whether  he  would  have  a  remedy  over  against 
any  other  party  upon  the  bill.  In  this  case  there  might  be 
an  action  for  contribution  by  the  defendant  upon  his  paying 
the  bill,  but  there  would  be  no  remedy  over  on  the  bill. 
There  was  no  reason  why  one  among  all  these  persons  who 
were  jointly  raising  money  should  occupy  the  position  of 
drawer,  or  acceptor,  or  indorser  more  than  another.  As  be- 
tween themselves  they  were  all  primarily  liable.  If  the 
defendant  had  met  the  bill  he  could  not  have  sued  the  ac- 
ceptor, or  drawer,  or  any  of  the  prior  indorsers  upon  the 
bill.  -He  might  have  sued  for  contribution,  and  if  he  had 
done  so,  could  he  have  been  met  by  a  plea  of  no  notice  of 
dishonor?  If  the  defendant's  contention  is  right,  it  would 
follow  that  he  could.  The  defendant  could  not  have  ex- 
pected thatf  any  one  of  the  other  parties  would  meet  the  bill 
rather  than  himself.  [He  cited  Vorey  v.  Scott,  (*).;  Terry  v. 
Parker  ^•) ;   Wirth  v.  Austin  {*) ;  Carew  v.  Duckworth  (f).] 

Hollj  in  reply,  was  not  called  upon. 

Denman,  J.:  I  am  of  opinion  that  our  judgment  should 
be  for  the  defendant.  I  think  the  allegation  in  the  reply 
that  the  defendant  was  in  no  way  damnified  by  want  of 
notice  of  dishonor  must  be'treated  as  an  allegation  of  law, 
a  mere  conclusion  from  the  previous  allegations.  Then 
are  those  allegations  sufficient  to  make  the  reply  good  %  In 
the  case  of  Bickerdike  v.  Bollman{')  it  was  held  that  no 
notice  of  dishonor  was  necessary,  but  in  all  of  the  subse- 
c[uent  cases  on  the  subject  it  is  laid  down  that  the  doctrine 
in  that  case  ought  not  to  be  extended ;  and  that,  with  regard 
to  an  indorser,  to  excuse  notice  of  dishonor  facts  must  be 
stated  which  show,  not  as  a  mere  possibility  but  as  an  abso- 
lute certainty,  that  he  could  not  be  damnified  by  the  absence 
20]  of  such  notice.  *The  facts  alleged  in  the  reply  only 
show  that  the  drawer,  acceptor,  and  prior  indorsers  of  the 
bill  were  jointly  interested  with  the  defendant  in  some 
transactions  for  the  purposes  of  which'  the  amount  of  the 
bill  was  to  be  raised.    It  seems  to  me  that  so  far  from  these 

(»)  1  T.  R.,  405.  (»)  6  A.  A  E.,  602. 

(«)  16  M.  A  W.,  748.  (•)  Law  Rep.,  10  C.  P..  689. 

(*)  6  C.  B.  (N.S.).  494.  b)  Law  Rep.,  4  Ex.,  818. 
(«)  8  B,  A  Aid.,  619, 
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facts  making  out  that  the  defendant  coald  not  be  damnified 
by  want  of  notice  of  dishonor,  the  prima  ^acie  inference 
from  them  is  that  he  would  be.  All  the  parties  being  inter- 
ested jointly,  prima  facie  if  the  defendant  had  to  pay  the 
whole  amount  of  the  bill  he  would  be  entitled  to  contribu- 
tion from  the  other  parties.  The  authorities  cited  in  argu- 
ment all  show  that  the  principle  of  Bickerdike  v.  BoUm>an{') 
cannot  be  extended  to  the  ease  of  an  indorser,  unless  it  is 
clearly  made  out  that  under  no  circumstances  could  he  he 
prejudiced  by  absence  of  notice.  The  allegations  in  the 
reply  do  not  make  this  out. 

LiNDLEY,  J.:  To  disentitle  the  defendant  as  the  indorser 
of  a  bill  of  exchange  to  notice  of  dishonor  the  plaintiff  must 
show  that  it  was  the  defendant's  duty,  as  between  himself 
and  the  other  parties  to  the  bill,  to  provide  for  it.  It  is  ob- 
vious that  the  court  cannot  come  to  the  conclusion  that  the 
defendant  was,  as  between  himself  and  the  other  parties  to 
this  bill,  bound,  to  provide  for  it  from  the  averments  in  this 
reply.  Indeed,  the  prima  facie  inference  from  them  would 
be  that  he  was  not.  The  case  therefore  does  not  conae  within 
the  authority  of  the  cases  in  which  notice  of  dishonor  has 
been  excused.  With  regard  to  the  general  allegation,  that 
the  defendant  was  not  damnified  by  absence  of  notice  of 
dishonor,  it  seems  to  me  insuflScient  as  being  too  vague.  It 
might  mean  tliat  the  other  parties  to  the  bill  would  not  have 
be«*n  able  to  pay.  He  would  be  damnified  in  the  legal  sense 
if  he  had  a  remedy  over  against  any  of  them  and  was  not 
bound  as  between  himself  and  them  to  meet  the  bill.  For 
these  reasons  I  agree  that  our  judgment  should  be  for  the 
defendant. 

Judgment  for  the  dtfendant  ('). 

Solicitors  for  plaintiff:  Harper^  Broad  &  Battcock. 
Solicitor  for  defendant :  Stephens. 

C)  1  T.  R,  405.  («)  See  Turner  v.  Samttan,  2  Q.  B.  D.,  28. 

■  »     ■  .^^— ^— 

The  insolvency  of  the  maker  wiU  not  the  necessity,  and  will  ampant  to  an 

dispense  with  the  necessity  of  giving  implied  waiver  of  notice  of  non-payment 

notice  to  the  indorser  of  the  non-pay-  of  it  hy  the  maker  at  maturity  :  First 

mont  of  a  promissory  note  hy  him  at  National,  etc. ,  v.  Counoway,  4  Hoast. 

its  maturity,  or  of  proving  enough  to  (Del.),  200. 

dispensewiththegivingof  such  notice.  An  indorser  of  a  note  does  not  dis- 

If  the  maker  and  the  payees  and  in-  pense  with  the  necessity  of  presentment 

dorsers  of  a  promissory  note  jointly  for  non-payment  and  notice  of  oon-pay- 

borrow  for  their  mutual  benefit  and  ac-  ment  by  taking  from  the  maker  security 

oomroodation  the  money  for  which  it  is  against  his  liability :  Seacord  v.  Miller, 

given,  any  promise' made  by  the  payees  18  N.  Y.,  65. 

and  indorsers  before,  or  at  the  time  of  But  see  Bruce  v.  Lytle,  18  Barb.,  108. 

its  falling  due,  or  after  its  maturity,  Even  after  maturity,  if  he  suppose 

that  they  will  pay  it,  will  dispense  with  himself  liable  to  pay  the  note,  he  will 
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be  deemed  to  have  taken  the  secarity  Rep.,  242),  the  court  queried  whether 

merely  ooDtiugentlj,  in  case  of  his  ulti-  when  a  bill  la  left  for  acceptance,  and 

mate  liability :  Otsego  Co.  Bank  «.  War-  the  drawee,  after  it  had  remained  in  his 

ren,  18  Barb.,  290;  Gawtry  9.  Doane,  possession  24  honrs,  required  time  to 

48  Barb.,  148,  51  N.  Y.,  84.  consider  of  it,  which  was  granted  by 

So  where  an  indorser  called  upon  the  the  holder,  the  holder  was  not  bound  to 
holder,  proposed  to  pay  a  part  of  the  give  immediate  notice  to  his  indorser  of 
note  and  renew  it  for  the  residue  as  the  particular  circumstance  of  such  re- 
soon  as  the  maker,  who  was  absent,  re-  quest  and  of  the  delay  granted,  although 
turned,  this  was  held  to  be  no  waiver  tne  court  held  he  was  not  bound  per- 
of  protest:  Cayuga  Co.  Bank  v.  Dill,  5  emptorily  to  present  Uie  bill  for  accept- 
Hill,  404.  ance. 

In  Ingram  «.  Forster  (2  Smith's  Eng. 


[2  Common  Fleas  Division,  42.] 

Nov.  80,  1876. 

[IN  THE  COURT  OF  APPEAL.] 

42]  *Chattkrton  and  Another  v.  Cave. 

Ihramatie  Copyright — Infringemeid — 3fcUerial  Part — 8  S  4  Wm.  4,  e.  16,  t.  2. 

In  order  to  recover  penalties  under  the  Dramatic  Copyright  Act,  for  piratine  a 
dramatic  production,  the  plaintiff  must  show  that  a  material  and  substantial  part  has 
been  pirated. 

Action  to  recover  penalties  for  representing  a  dramatic 

Eiece,  called  the  Wandering  Jew,  of  which  the  plaintiffs 
ad  the  sole  right  of  representation.  At  the  trial  bt-fore 
Lord  Coleridge,  C.  J.,  it  was  proved  that  there  was  a  dra- 
matic version  of  the  Wandering  Jew  in  French.  Th'e  plain- 
tiffs were  the  assignees  from  the  author  of  an  English  arama 
called  the  Wandering  Jew,  which  was  a  translation  or 
adaptation  taken  from  the  French  drama.  The  defendant 
also  had  brought  out  an  English  drama  called  the  Wander- 
ing Jew,  the  representation  of  which  was  the  alleged  in- 
fringement of  the  plaintiffs'  copyright.  By  agreement 
between  the  parties  it  was  arranged  that  the  jury  should  be 
discharged;  that  the  Chief  Justice  should  read  the  two 
43]  pieces  and  the  French  *play  from  which  both  were 
taken,  and  should  order  how  the  verdict  should  be  entered  ; 
leave  being  reserved  to  either  party  to  move. 

The  Chief  Justice  found  that  two  specified  scenes  or  points 
in  the  defendant's  dmma  had  been  taken  from  the  plaintiffs' 
drama,  and  that  except  in  these  respects  the  defendant's 
drama  was  not  a  copy  from  that  of  the  plaintiffs.  He  di- 
rected the  verdict  to  be  entered  for  the  defendant. 

The  plaintiffs  obtained  a  rule  to  enter  the  verdict  for  the 
plaintiffs;  which  i^ule  was  discharged  by  the  Court  of  Com- 
mon Pleas  (*). 

0)  Law  Rep.,  10  Cv  P.,  671 
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The  plaintiffs  appealed. 

The  facts  are  fully  stated  in  the  report  in  the  cottrt  below. 

Pcmlter  and  A.  B.  TferreZZ  (with  them  i>ay,  Q.C.),  for 
the  plaintiffs:  In  the  first  place,  there  is  no  finding  that 
the  part  taken  was  not  material  or  substantial,  and  on  the 
finding  of  the  judge  the  verdict  might  have  been  for  the 
plaintiffs. 

[CocKBUUN,  C.  J.:  This  was  explained  by  the  Chief  Jus- 
tice on  the  argument  of  the  rule.  The  plaintiffs,  in  fact,  say 
that  the  finding  is  imperfect;  and,  if  so,  we  ought  to  refer 
it  back  to  the  Chief  Justice  for  amendment. 

Mellisii,  L.J.:  It  does  not  matter  whether  we  take  the 
finding  from  what  the  Chief  Justice  has  written  or  from 
what  he  has  said.  It  seems  to  me  that  on  the  questions  of 
fact  the  plaintiffs  are  concluded.] 

Then,  on  the  second  point,  assuming  that  what  has  been 
taken  is  not  material  or  substantial.  No  such  words  occur 
in  the  Act  3  &  4  Wm.  4,  c.  16,  s.  2,  and  the  plaintiffs  have  a 
right  to  be  protected  against  any  infringement  whatever. 
The  act  was  passed  to  protect  dramatic  authors,  and  it  is  not 
damages,  but  a  penalty,  for  which  the  plaintiffs  sue.  It  is 
impossible  to  draw  a  line  as  to  what  may  be  copied  and 
what  may  not.  No  such  distinction  was  admitted  ia 
Planche  v.  Braham{')\  D'Almaine  v.  Boos€j/{).  This  is 
not* an  application  for  an  injunction  as  in  Pikey.  Nicho- 
las  ('),  where  the  damage  must  be  material  in  order  to  in- 
duce the  court  to  interfere.  The  act  is  explicit  that  the 
penalty  is  incurred  if  any  part  is  taken,  and  why  are  these 
words  to  be  limited  ? 

*IHgby  Seymour^  Q.C.,  and  LumUy  Smithy  for  the  [44 
defendant,  were  not  called  upon. 

CooKBURN,  C.J.:  On  the  first  point  we  are  bound  as  to 
the  facts  by  the  finding  of  the  Chief  Justice  of  the  Common 
Pleas,  to  whom  the  question  was  left  for  decision  without 
the  intervention  of  a  jury.  I  think  that  we  must  take  his 
decision  to  be  expressed  in  his  finding,  as  explained  by  him 
during  the  discussion  before  the  Court  of  Common  f^leas. 
Taking  the  whole  together,  the  facts  are  these.  It  is  found 
that  the  defendant  has  taken  certain  scenes  and  points  from 
the  plaintiffs^  pl^y^  &i^d  what  I  should  have  had  more  doubt 
about,  that  he  has  not  taken  them  from  the  common  source. 
Then  we  must  take  it  to  be  found  as  a  fact  that  the  incidents 
of  the  scenes  so  taken  were  not  of  substantial  value.  We 
are,  I  think,  bound  by  that  finding,  and  the  question  is 
whether  the  law,  as  laid  down  by  the  Court  of  Common 

.(>)  4  Bing.  N.  C,  17.  (»)  1  Y.  &  0.  Ex.,  801.  («)  Law  B«p.,  5  Ch.,  251. 
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Pleas,  is  to  be  affirmed  by  ns.  The  proposirion  asserted 
and  acted  upon  by  that  court  is  that  the  act  of  Parliament 
was  passed  lor  the  purpose  of  protecting  dramatic  composi- 
tions from  being  copied  when  that  which  is  taken  is  of  sub- 
stantial value.  It  was  pressed  upon  us,  on  behalf  of  the 
plaintiffs,  that  anything  taken  from  a  book  or  a  play  would 
oriiig  the  taker  within  the  act,  and  that  the  act  did  not  sav 
that  the  quantity  taken  must  be  material  or  substantial. 
But  tiie  act  must  receive  a  reasonable  construction  ;  and, 
whilst  we  are  anxious  to  protect  the  property  of  authors,  we 
roust  be  careful  not  to  withdraw  from  the  common  stock  of 
literature  or  art  that  which  is  of  no  substantial  value,  as 
was  held  in  Pike  v.  Nicholas  (*)  and  Bradbury  v.  Hotten  ('), 
or  encourage  litigation  as  to  things  which  have  no  substan- 
tial value.  We  are  of  opinion  that  the  judgment  of  the 
Court  of  Common  Pleas  is  quite  right. 

Mellish,  L.J.,  Ahphlett  and^BAMWELL,  JJ.A.y  con- 
curred. 

JvdgmeTd  affirmed. 

Solicitor  for  plaintiffs :  Chatterton. 
Solicitors  for  defendant :  Lewis  Jt  Lewis. 

(1)  Law  Bep.,  6  Ch.,  261.  (*)  Law  Rep.,  8  Ex.,  L 


[2  Common  Pleas  DiTirion,  46.] 
Dec  12,  1876. 

[ik  the  court  op  appeal.] 

46]    *The  Cboybon  Commercial. Gas  Company  v.  Dick- 
inson and  Others  (*). 

Prineipal  and  Suretif — Oiving  Time — Separate  PaymentB, 

A  principal  (with  sureties  for  the  performance  of  the  contract)  contracted  to  take 
tar  from  a  gas  company,  and  to  pay  for  each  month's  snppiv  within  the  first  fuurt«en 
days  of  the  ensuing  month,  uniesR  the  company  should  by  writing  allow  a  longer 
time  for  payment  After  the  ezuiration  of  the  first  fourteen  diys  of  Augunt  the 
company  took  a  promissory  note  from  the  principal  for  the  amount  due  for  July. 
Default  was  made  by  the  principal  in  payment  of  the  amounts  due  for  J  uly,  for  Au- 
gust, and  for  September : 

Hdd^  affirming  the  judgment  of  the  Common  Pleas  Dirision,  that,  time  having 
been  thus  given  for  the  payment  of  the  amount  due  for  July,  tlie  sureties  were  dis- 
charged as  to  that  amount;  but,  reversing  the  judgment  of  the  Common  Pleas  Divi- 
sion, not  as  to  the  amounts  due  for  August  and  for  September  ;  the  contract  being 
separable,  and  the  position  of  the  sureties  as  to  those  amounts  not  being  affected  by 
the  giving  time  for  payment  of  the  amount  due  for  July. 

The  Croydon  Commercial  Gas  Company  and  one  Dickin- 
son, on  the  20th  of  January,  1874,  made  an  agreement  that 
Dickinson  would  buy  from  the  company  their  surplus  am- 

(')  Reversing  in  part  18  Eng.  R.,  261. 
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moniacal  liquor  on  certain  terms,  one  of  which  was,  that  the 
amount  supplied  should  be  estimated  on  the  last  day  of  each 
month,  and  payment  for  the  same  made  within  the  next 
fourteen  days,  unless  the  company  should  allow  a  longer 
time  for  payment.  Pollard  and  Child  *became  sure-  [47 
ties  for  the  performance  by  Dickinson  of  this  agreement. 
The  account  for  July,  1876,  was  sent  by  the  company  to 
Dickinson.  He  paid  part,  and  left  a  balance  of  £115,  for 
which  the  company,  on  the  21st  of  August,  took  his  prom- 
issory note.  In  August  a  further  sum  of  £49  became  due  to 
the  company,  and  in  September  a  further  sum  of  £69,  mak- 
ing together  £118.  The  company  brought  an  action  against 
Dickinson,  Pollard,  and  Child,  which  was  continued  against 
Pollard  alone.  At  the  trial  judgment  was  entered  for  Pol- 
lard, leave  being  reserved  to  the  plaintiffs  to  move  to  enter 
judgment  for  the  £116  or  the  £118,  or  for  both  sums. 

The  plaintiffs  accordingly  moved  in  the  Common  Pleas 
Division  before  Brett,  Grove,  and  Denraan,  JJ.,  who  directed 
judgment  to  be  entered  for  the  defendant,  the  court  being 
of  opinion  that  taking  the  promissory  note  for  £116  was 
giving  time  not  within  the  contract,  and  operated  to  dis- 
charge the  sureties  as  to  that  sum  ;  and,  further,  that,  being 
discharged  as  to  that  payment,  the  sureties  were  altogether 
discharged  ('). 

ITie  plaintiffs  appealed. 

Orantham  and  Hope  (with  them  -Day,  Q.C.),  for  the 
plaintiffs:  There  is  nothing  in  the  agreement  to  limit  to 
the  fourteen  days  the  time  within  which  extended  credit 
may  be  given,  and  no  harm  can  have  been  done  to  the  sure- 
ties by  not  compelling  payment.  In  Eyre  v.  Bartrop{^)^ 
on  which  the  judgment  in  the  court  below  proceeded,  there 
was  a  clear  altemtion  of  the  contract.  In  this  case  each 
payment  was  separate,  and  giving  time  for  one  could  not 
affect  the  others. 

A,  L.  Smith  and  Macdonald  (with  them  Wormald  and 
R.  Bray\  for  the  defendant' :  The  giving  time  for  the  July 
payment  was  clearly  not  within  the  contract,  and  the  con- 
tract is  indivisible.  By  giving  time  they  altered  the  whole 
arrangement :  Polak  v.  Everett  (") ;  Samuell  v.  Howarth  (*). 
The  surety^  in  fact,  says  that  the  debtor  is  not  to  be  trusted 
too  long  or  with  too  much.  By  allowing  the  debtor  to  get 
into  arrear  they  leave  an  *accumulation  of  debt  [48 
which  he  is  unable  to  meet.     It  is  impossible  to  say  that 

Q)  1  C.  P.  D.,  707.  P)  1  a  B.  D..  669. 

(»)  8  Madd.,  221.  («)  8  Mer.,  272. 

19  Eng.  Rep.  38 
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the  surety  has  not  been  damnified  by  such  a  variation  of 
the  coiitrdct. 

CocKBURN,  C.  J.:  On  the  first  point  I  will  say  nothing, 
as  it  is  clear  that  with  respect  to  the  July  payment  the 
surety  was  discharged.  As  to  the  second  point,  the  only 
doubt  in  my  mind  was  raised  by  the  argument  of  Mr.  Srnitii, 
that  giving  time  not  according  to  the  power  reserved,  but 
after  the  time  agreed  upon,  had  done  the  defendant  a  wrong. 
If  I  could  see  that  the  defendant  iLad  actually  been  damni- 
fied by  this  I  should  have  thought  much  more  of  that 
argument.  It  was  further  argued  by  Mr.  Smith  that  the 
possibility  of  damage  altered  the  position  of  the  surety.  I 
feel  some  slight  doubt  whether  that  argument  is  not  good, 
but  I  willingly  stifle  that  doubt  in  deference  tu)  the  decided 
opinions  of  my  learned  Brethren. 

Kellt,  C.lo.:  For  myself,  I  may  say  that  I  am  clearly 
of  opinion  that  the  judgment  of  the  Common  Pleas  Division, 
as  to  the  August  and  September  instalments,  was  erroneous. 
[His  Lordship  then  stated  the  facts.]  Now,  the  July  instal- 
ment stands  on  a  different  footing  from  the  August  and 
September  instalments.  Pavment,  according  to  the  clause 
in  the  agreement,  ought  to  have  been  made  fourteen  days 
from  the  end  of  the  month  of  July,  unless  within  those 
fourteen  days  the  time  was  enlarged  by  the  plaintiffs  who 
supplied  the  commodity.  It  was  actually  enlarged  bv  them 
by  taking  a  promissory  note  at  one  month.  No  doubt  that 
gave  time,  and,  looking  at  the  terms  of  the  contract,  I  am 
clearly  of  opinion  that  what  was  done  was  not  an  enlarge- 
ment of  the  time  for  payment  within  the  clause,  to  satisfy 
which  it  must  have  oeen  done  within  the  fourteen  davs. 
But  fourteen  days  and  some  little  time  beyond  elapsed  be- 
fore the  transaction  took  place  between  the  parties,  and 
during  the  intervening  period  the  surety  might  have  paid 
the  amount  due  to  the  creditor,  and  then  have  immediately 
sued  the  principal  debtor.  Therefore,  I  consider  that  the 
surety  was  discharged  as  to  the  July  payment. 

The  question  arising  as  to  the  other  two  payments  is  otfi, 
49]  totally  ^different  character,  but  I  am  at  a  loss  to  un- 
derstand how  there  can  be  any  substantial  doubt  about  it. 
It  has  been  contended  by  Mr.  Smith,  that  there  was  but  one 
contract,  and  that  therefore  if  time  was  given  in  respect  of 
one  performance  under  it,  that  operated  as  a  discharge  of 
the  whole  contract.  But  althougn  in  one  sense  it  was  one 
contract,  yet,  in  effect,  it  was  as  much  three  several  con- 
tracts as  if  it  had  been  created  by  three  separate  instru- 
ments.   In  each  month  the  account  was  made  out  and  the 
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debtor  failed  to  pay.  Tlie  surety  has  been  sued  and  he  re- 
fuses to  pay.  Mr.  Smith  says  the  position  of  the  surety 
has  been  changed ;  I  cannot  see  in  what  particular  that  is 
80.  He  might,  at  the  expiration  of  the  fourteen  days,  as  he 
may  now,  himself  pay  the  creditor  and  then  bring  an  action 
against  the  principal  debtor  for  the  money  paid.  In  neither 
of  these  latter  months  has  anything  occurred  to  alter  the 
position  of  the  surety.  It  is  therefoi-e  the  common  case  of 
principal  and  surety.  As  to  the  first  instalment,  the  surety 
must  be  held  released,  and  the  decision  of  the  Common 
Pleas  Division  is  right.  As  to  the  August  and  September 
payments  it  is  different,  and  the  decision  of  the  Common 
Reas  Division  must  be  reversed. 

Bramwell,  J. a.:  I  am  of  the  same  opinion ;  and  as  I 
differ  from  the  judges  of  the  Common  Pleas  Division,  I 
must  state  briefly  the  reasons  for  my  conclusions.  [His 
Lordship  then  gave  his  reasons  for  coming  to  the  opinion 
that,  as  to  the  July  payment,  the  taking  of  the  promissory 
note  after  the  fourteen  days  had  elapsed,  discnarged  the 
sureties.]  As  to  the  second  point,  it  has  been  strongly,  ar- 
gued that  something  had  occurred  which  discharged  the 
surety.  But  I  do  not  think  it  is  so.  There  are  three  ways 
in  which  the  surety  might  be  discharged.  First,  by  tihie 
being  given  to  the  debtor;  secondly,  by  an  alteration  in  the 
contract  between  the  principals ;  and,  thirdly,  by  the  prin- 
cipals dealing  together  so  as  to  affect  the  position  or  the 
surety  to  his  prejudice.  No  question  of  giving  time  arises 
as  to  the  last  two  payments;  out  as'to  the  meaning  of  the 
other  two  propositions,  some  doubt  arises.  Perhaps,  if  it 
had  been  left  to  the  jury,  they  might  have  said  there  was 
some  alteration  in  the  contract  between  *the  princi-  [50 
pals.  Perhaps,  again,  they  might  have  said  that  the  surety 
was  prejudiced  by  the  dealings  of  the  principals.  But  no 
snch  questions  were  left  to  them,  and  we  are  reduced  to  the 
bare  question  whether  the  giving  of  time  to  the  principal  as 
to  the  July  supply  discharged  the  surety  from  his  liability 
a^  to  the  August  and  September  supplies.  Now,  as  to  fhis, 
it  seems  to  me  a  pertinent  question  to  ask,  Why  should  it  ? 
I  wish  the  judges  in  the  court  below  had  put  this  question 
to  themselves  instead  of  considering  themselves  bound  by 
certain  cases  on  the  point.  I  think  that  if  they  had  exer- 
cised their  own  judgments  in  the  matter  they  would  not 
have  arrived  at  the  conclusion  which  tht?y  appear  to  have 
formed.  I  can  see  no  reason  why,  there  being  two  debts, 
the  giving  of  tirt)e  for  the  payment  of  one  should  release  the 
surety  from  his  liability  as  to  the  other.     I  asked  Mr.  Smith 
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miasible  by  one  apparently  a  principal  Otherwise  if  tbe  agreement  be  in- 

debtor  to  show  that  he  is  in  fact  a  valid  for  any  caoae :   White  «.  Snm- 

snrety :  Harris  v,  Newell,  42  Wise.,  mers,  57  Tenn.  (1  Baxter),  154. 

687.  The  consent  of  a  surety  to  a  release 

Where  one  of  two  joint  makers  of  a  of  the  principal  prevents  sach  release 

promissory  note  obtains  of  the  payee  operating- as  a  discharge  of  the  surety  : 

an  extension  of  the  time  of  payment,  Osgood  v.  Miller,  67  Maine,  174. 

and  procares  an  additional  name  to  the  The  creditor  obtained  two  jndgments, 

note,  this  will  not  release  the  other  on  inquests,  for  rent,  October  6,  1874, 

maker,  though  as  between  the  makers  and  immediately  issued  executions.    An 

the  latter  claims  to  be  surety  only,  the  order  was  served  the  same  day,  staying 

payee  having  no  notice  of  any  such  plaintiff's  proceedings  on  the  judgments, 

relation:    Gano   v.   Heath,  86  Mich.,  for  the  purpose  of  opening  the  defaults. 

441.  Upon  the  motions  defendant  was  let 

Where,  after  the  debt  becomes  due,  in  to  defend,  the  judgments  and  execu- 

the  creditor  is  informed  that  one  of  the  tions,  however,  to  stand  as  security, 

debtors  has  beoome  a  surety  only  and  The  parties  then  stipulated  that  the 

OBunU  to   the  cJiange  of  reltUionthip  executions  should  be  countermanded 

between  the  d^tore,  he  discharges  such  and  all  proceedings  on  one  of  the  judg- 

surety  by  a  valid  extension  to  the  prin«  ments  stayed  until  November  25,  1874, 

cipal  debtor  to  pay  the  debt :  Bailey  «.  and  on  the  other  until  January  10, 1875, 

Griffith,  40  U.  C.  Q.  B.,  418,  distin-  when  the  lessees  promised  to  pay  the 

guishing  Swire  v.  Redman,  1 Q.  B.  Div.,  same,  with  all  sheriff's  fees,  plaintiffs 

586,  17  Eng.  Rep.,  175.  being  authorized  to  collect  rents  from 

Where  a  party  by  deed  assumes  the  sub-tenants,  and  apply  the  same  in 
payment  of  a  mortgage  executed  by  payment  of  the  judgments.  In  an  ac- 
his  grantor,  he  becomes  the  principal  tion  upon  a  guaranty  of  payment  of 
debtor,  and  the  relation  created  be-  the  rents,  held,  that,  assuming  the 
tween  him  and  his  grantor  is  that  of  judgments  to  be  valid  (and  they  must 
principal  and  surety.  Such  deed  is  be  so  regarded  after  the  stipulation  by 
notice  to  a  subsequent  holder  of  the  which  any  defence  was  waived)  the 
mortgage  of  such  relation,  and  an  ex-  stipulation  operated  to  postpone  the 
tension  of  the  time  of  payment  by  such  payment  of  tne  rents  so  as  to  prevent 
holder,  even  with  the  express  under-  their  collection  in  any  form  until  tbe 
standing  that  the  bond  and  mortgage  days  specified ;  that  the  agreement  to 
shall  remain,  in  every  other  respect,  extend  the  time  was  for  a  good  consid- 
unaffected  by  said  agreement,  when  eration,  and  that  the  surety  was  dis- 
made  without  the  consent  of  such  charged.  It  was  also  provided  by  the 
grantor,  discharges  him  from  all  liabil-  stipulation,  that  if  legal  proceedings 
ity  to  the  holder  of  the  mortgage  :  were  commenced  to  collect  the  rent 
Calvo  f).  Davies,  8  Hun,  222,  affirmed  due  November  1,  1874,  the  time  for 
April  2,  1878,  ov^erruling  Perkins  v.  defendants  to  answer  should  be  ex- 
Squires,  1  N.  Y.  Sup.  Ct.  R.,  620.  tended  until  February  5,  1875.     Held, 

See  however  Penfield  v,  Goodrich,  that  thereby  plaintiifs  put  it  out  of 

10  Hun,  41 ;  Myer  v.  Lathrop,  Id.,  66.  their  power  to  procure  a  judgment  for 

If  a  creditor,  without  the  assent  of  over  ninety  days  after  the  rent  accrued  ; 

a  surety,  enter  into  a  valid  contract  for  that  the  provision  would  have  bound 

delay  in  the  collection  and  enforcement  the  surety  in  case  be  had  paid  the  rent ; 

of  his  debt,  or  adopt  any  other  course  that  the  intent  was  to  postpone  pay- 

whlch  operates  as  a  suspension  of  th^  ment,   and  that  the  surety   was  dis- 

right  to  enforce  it,  the  sureties  will  charged  from  the  payment  of  this  instal- 

thereby  be  discharged  :  White  v.  Sum-  ment :  Ducker  v.  Happ,  67  N.  Y.,  464. 

mers,  67  Tenn.  (1  Baxter),  154;  Bil-  To  same  effect:    Van  Eoughnet  «. 

lington  V.   Wagoner,   38   N.    Y.,   82;  Mills,  5  Grant's  (U.C.)  Chy..  658. 

Bank  of  Albion  o.  Bums,  2  Lans.,  52,  An  extension  of  time  for  the  pay- 

46  N.  Y.,  170.  ment  of  one  instalment  of  the  debt  will 

So  if    the  surety  be   subjected  by  not  impair  the  obligation  of  the  surety 

such  new  agreement  to  an  increased  as    to  other  instalments :    Ducker  d. 

risk:  Wisner  v.  State,  46  Maryland,  Rapp.  67  N.  Y.,  464. 

617.  Taking  a   mortgage  due  one   year 
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from  date  as  collateral  security  for  the  see  17  Eng.  R. ,  187 ;  Dncker  v.  Rapp, 

payment  of  notes  then  dae,  will  not  67  N.  Y.,  464. 

per  se  amount  to  an  extension  of  time  A  surety  in  a  debt  for  which  a  jndg- 
for  the  payment  of  the  notes  and  dis-  ment  is  recovered  against  the  principal 
charge  an  indorser :  Molson's  Bank  v.  is  not  discharged  by  a  stay  of  execu- 
McDonald,  40  U.  C.  Q.  B.,  529.  tion,  if  such  stay  is  required  by  stat- 
in WUconsin  it  is  held  that  a  surety  ute,  although  it  is  entered  as  given  by 
is  not  a<  2ato  discharged  by  a  failure  of-  consent  of  the  plaintiff:  Houston  v. 
the  creditor  to  proceed  and  collect  the  Hurley,  2  Del.  Cny.,  248. 
debt  of  the  principal,  though  in  some  Nor  is  such  surety  discharged  by  a 
cases  equity  will  interfere  at  his  suit  to  mere  stay  of  execution  after  a  levy : 
compel  the  principal  to  pay  the  debt,  Houston  «.  Hurley,  2  Del.  Chy.,  248. 
or  to  compel  the  creditor  to  proceed  But  if  goods  levied  upon  under  the 
against  the  principal :  Harris  v.  New-  execution  have  been  released  by  the 
ell,  42  Wise. ,  687.  creditor,  without  the  surety's  con- 
Otherwise  in  New  York,  where  it  was  sent,  the  surety  is  discharged  pro 
held  that  an  assignor  who  had  guaran-  tanto  :  Houston  «.  Hurley,  2  Del.  Chy., 
tied  the  payment  of  a  mortgage  was  248. 

discharged  by  a  failure  of  the  assignee  So,  a  lien  upon  real  estate  of  the 

to  pro<^ed  and  collect  it,  a  building  principal :  Mellish  v.  Green,  6  Grant's 

upon  the  mortgaged  premises  having  (U.C.)  Chy.,  635. 

in  the  meantime  burned:    Northern,  See  also  Van  Koughnet  v.  Mills,  5 

etc.,  V.  Wright,  18  Hun,  166  ;   Russell  Grant's  (U.C.)  Chy.,  658. 

«.  Weinberg,  2  Abb.  N.  C.,422,  affirm-  A  judgment  against  a  principal  and 

ed  4  id.,  189.  his  stayor,  being  levied  on  land  of  the 

See,  however,  Molson's  Bank  «.  Mc-  principal  and  returned  for  condemna- 

Donald,  40  U.  C.  Q.  B.,  529.  tion,  the  case  lingered  during  the  war 

Where  a  creditor  received  from  his  and  was  dismissed  on  the  motion  of  the 

debtor  the  notes  of  a  third  person  as  principal :     Held,  the  stayor  was  not 

collateral    and-  refused,    though    re-  discharged:    Lindsey «.  Thompson,  57 

quested  to  enforce  collection  thereof  Tenn.  (1  Baxter),  468. 

with  proper  diligence,  the  maker  hav-  The  reporter  says  in  a  note  to  the 

Sng  meanwhile  become  insolvent,  and  last  case,  **  This  case  is  distinguished  in 

the  notes  worthless,  held  that  the  cred-  Watson  v.  Read,  delivered  at  Nashville 

itor  was  guilty  of  such  negligence  that  on  the  10th  of  April,  1875.     The  case 

he  became  liable  to  make  good  to  the  is  hardly  consistent  with  this  one,  and 

debtor  the  amount  of  the  note  as  dam-  possibly  supersedes  it."    We  do  not 

ages  for  such  negligence  :    Hazard  f>.  find  Watson  v.  Read  yet  reported. 

Wells,  2  Abb.  N.  C,  444,  and  see  cases  In   Indiana  it  has  been  held  that, 

cited  in  note  thereto.  though  contrary  to  the  request  of  the 

So  the  creditor  who  holds  the  note  of  surety,  and  during  its  continuance  the . 

a  third  person  as  collateral  has  power  principal  l>ecomes  insolvent,  a  volun- 

only  to  collect  it  and  apply  the  pro-  tary  delay,  by  a  judgment  creditor,  in 

ceeds  to  the  payment  of  the  debt  for  issuing  execution    upon  a   judgment 

which  it  is  pledged  as  security,  and  if,  obtained    agitinst  such   principal  and 

without  the  consent  of  his  debtor,  he  surety,  before  a  justice  of  the  peace, 

renews  or  extends  It,  or  compromises  does    not   discharge    such    surety,  al- 

with  the  persons  liable  on  it,  or  sur-  though  the  principal    remain  solvent 

renders  it  up  to  them  and  takes  new  for  a  sufficient  period,  after  the  rendi- 

security,  he  must  account  to  his  debtor  tion  of  such  judgment,  for  the  amount 

in  the  same  way  as  if  he  had  collected  thereof  to  be  made  by  execution, 

it  in  full,  for  the  difference  between  Where,  in  a  suit  against  a  principal 

the  face  of   the  note  and    the  debt :  and  surety,  the  latter  desires  to  protect 
Gage  V.  Punchard,  6  Daly,  229.               *  himself  against  a  probable  future  in- 

It  seems  that  the  withdrawal  of  an  solvency  of  the  fonuer,  he  may,  at  the 

execution,  upon  a  judgment  against  a  time  judgment  therein  is  rendered,  ob- 

principal  debtor,  not  levied,  will  not  ject  to  granting  any  stay  of  execution, 

release  a  surety  for  the  same  debt :  or  he  may  pay  off  the  judgment  and 
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have  execution  thereon  for  his  own  the  security:    Wharton  v.  Duncan,  83 

benefit.  Penn.  St.  K.,  40,  citing  Everlyv.  Rice, 

Hogshead  «.  Williams,  55  Ind.,  145.  20  Penn.  St.  R.,  297,  Aguilar  «.  Agui- 

This  case    seems    to   have  proceeded  lar,  5  Mad.,  414. 

upon  the  statute  of  Indiana.     It  is  diffi-  Where  a  creditor  makes  an  agree- 

cult  to  see  why,  in  a  state  where  delay  ment  by  which  a  security  is  rendered 

to  prosecute  the  principal  after  request,  valueless  to  a  surety  who  is  entitled  to 

may,  in    a    proper  case,   discharge  a  be  subrogated  in  respect  thereto,  the 

surety  an  improper  neglect,  after  judg-  surety  who  has  paid  the  creditor,  after 

ment,  should  not  operate  in  the  same  a  judgment  obtained  against  him,  in 

manner  as  a  neglect  to  prosecute.  ignorance  of  such  agreement,  is  eJiiti- 

Where  the  debtor  provides  a  second  tied  to  recover  from  the  creditor  the 
surety  without  the  knowledge  of  the  amount  of  the  defeated  security  :  Ches- 
first,  with  means  to  pay  the  debt,  such  ter  v.  Bank  of  Kingston,  16  N.  Y.,  836 ; 
surety  and  the  debtor  may  subsequently  Barnes  v.  Mott,  64  N.  Y. ,  397  ;  Wash- 
agree  that  the  means  shall  be  appro-  ington,  etc.,  «.  Beaghen,  27  N.  J.  Eq., 
priated  to  another  purpose  ;  but  if  the  98  ;  Price  «.  Truesdell,  28  N.  J.  £q., 
second  surety  promises  the  first  that  200  ;  Webb  9.  Roe,  35  Mich.,  58;  Hoi- 
the  means  provided  by  the  debtor  shall  land  v.  Johnson,  51  Ind.,  847  ;  Kirk- 
be  applied  to  the  payment  of  the  debt,  patrick  v.  Howk,  80  Ills.,  122,  126. 
and  thereby  lures  him  into  inaction  See  Bank  of  Montreal  «.  Davy,  21 
which  results  to  his  Injury,-  such  Upper  Can.  Com.  PI.,  179. 
promise  creates  an  equity  in  favor  of  Where  a  garnishee  pays  upon  a  con- 
the  first,  which  will  support  an  action  :  ditional  judgment  the  court  has  power 
Price  V.  Truesdell,  28  N.  J.  Eq.,  200.  to  direct  such  payment  to  be  applied 

See  17  Eng.  R.,  188  note.  upon  a  subsequent  absolute  judgment. 

Where  the  creditor  has  in  his  hands  and  such  payment  will  be  a  defence  as 

the  means  of  paying  his  debt  and  does  between  the  debtor  and  the  creditor  : 

not  use  them  but  gives  them  up,  the  Sandburg  o.  Papineau,  81  Ills.,  446. 

surety  is  discharged  so  far  as  the  secu-  As  to  now  far  the  discharge  of  one 

rity  surrendered  would  have  reached  surety  operates  to  discharge  another: 

to  pay,  and  this  even  though  the  debtor  Wisner  v.  State,  46  Maryland,  617. 
pay  part  of  the  debt  on  surrender  of 


[2  Common  Pleas  Division,  58.] 

Dec.  16,  1876. 

[IN  THE  COURT  OF  APPEAL.] 

53]  *Seaman  V.  Netherclift  (*). 

Slander — Privilege  of  Witnen — Answer  as  to  Credit  of  Wibiests, 

A  witness  in  a  court  of  justice  la  absolutely  privileged  as  to  anything  he  may  say 
as  a  witness  having  reference  to  the  inquiry  on  which  he  la  called  as  a  witness. 

A  statement,  as  to  another  matter,  made  to  justify  the  witness  in  consequence  of 
a  question  going  to  the  witness'  credit,  has  reference  to  the  inquiry  within  uie  above 
rule. 

Defendant,  an  expert  in  handwriting,  gave  evidence  in  the  trial  of  D.  v.  M,  that, 
in  his  opinion,  the  signature  to  the  will  in  question  was  a  forgery.  The  jury  found 
in  &vor  of  the  will,  and  the  presiding  judge  made  some  very  disparaging  remarks  on 
defendant's  evidence.  Soon  afterwards  d^endant  was  called  as  a  witness  in  favor 
of  the  genuineness  of  a  document,  on  a  charge  of  forgery  before  a  magistrate.  In 
cross-exainination  he  was  asked  whether  he  had  given  evidence  in  the  suit  of  D.  v. 
M.,  and  whether  he  had  read  the  judge's  remarks  on  his  evidence.  He  answered, 
*'  Yes."    Counsel  asked  no  more  questions,  and  defendant  insisted  oh  adding,  though 

0)  Affirming  18  Eng.  R.,  186. 
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told  by  the  magistrate  not  to  make  any  further  statement  as  to  /).  y.  M.:  "  I  believe 
that  will  to  be  a  rank  forgery,  and  shall  belicye  so  to  the  day  of  my  death." 

An  acdon  of  slander  for  these  words  having  been  brought  by  one  of  the  attesting 
witnesses  to  the  will: 

Held,  that  the  words  were  spoken  by  defendant  as  a  witness,  apd  had  reference  1k> 
the  inquiry  before  the  magistrate,  as  ihey  tended  to  justify  the  defendant,  whose 
credit  as  a  witness  had  l^n  impugned;  and  that  the  defendant  was,  therefore, 
absolutely  privileged. 

Appeal  from  the  decision  of  the  Common  Pleas  Division, 
ordering  judgment  to  be  entered  for  the  defendant  (*). 

Claim :  that  defendant  said  of  a  will,  to  the  signature  of 
which  the  plaintiff  was  a  witness,  '*  I  believe  the  signature 
to  the  will  to  be  a  rank  forgery,  and  I  shall  believe  so  to 
the  day  of  my  death,"  meaning  that  the  plaintiff  had  been 
guilty  of  forcing  the  signature  of  the  testator,  or  of  aiding 
and  abetting  in  the  forgery. 

Defence :  that  defendant  spoke  the  words  in  the  course  of 
giving  his  evidence  as  a  witness  on  a  charge  of  forgery  before 
a  magistrate. 

Reply :  that  the  words  were  not  bona  fide  spoken  by 
defendant  as  a  witness,  or  in  answer  to  any  question  put  to 
him  as  a  witness,  ^and  he  was  a  mere  volunteer  in  [54 
speaking  them  for  his  own  purposes  otherwise  than  as  a 
witness  and  maliciously  and  out  of  the  course  of  his  exam- 
ination. 

The  facts  are  fally  given  in  the  judgment  of  the  Common 
Pleas  Division,  and  are  sufficiently  stated  in  the  head-note. 

M.  Charribers^  Q.C.,  and  J.  Torr^  for  the  plaintiff,  con- 
tended that  the  privilege  of  a  witness  was  not  unqualified, 
but  was  confined  to  matter  strictly  relevant  to  the  issue; 
and  that  malice  would  also  deprive  the  witness  of  the 
privilege ;  and  that  the  statement  of  the  defendant  was,  as 
the  jury  had  found,  volunteered  after  the  defendant's 
examination  as  a  witness  was  over.  They  cited  and  mi- 
nutely commented  upon  the  following  authorities :  Roscoe's 
N.  P.  Evidence,  p.  836;  Ayres  v.  Sedgwick  {*\  in  which 
Brode's  Case^  Hil.  37  Eliz.,  and  Chamberlaine' s  Case^  7  & 
8  Eliz.  are  cited ;  Hardijig  v.  Bullman  (') ;  Bac.  Abr.  tit. 
Slander  (E);  Buckley  v.  Wood{^)\  Trot  man  v.  Dunn{^)\ 
Hodgson  v.  Scarlett{*) ;  Hevis  v.  Smith  (') ;  Dawkins  v. 
Lord  Rokeby  (') ;  Kennedy  v.  Hilliard  (•) ;  Allardice  v. 
Mobertson  ('"). 

0)  1  C.  p.  D.,  640;  18  Enfe.  R.,  176.  O  18  C.  B.,  126,  141;  25  L.  J.  (C.P.), 

(«)  Palm.,  142,  144,  145.  195. 

(»)  1  Brown.  <fe  Golds.,  2.  («)  Law  Rep.,  Y  H.  L.,  744,  762,  764. 

(*)  Cro.  Eliz.,  230,  248;  4  Co.,  14  b.  (•)  10  Ir.  C.  L.  Rep.,  196. 

(»)  4  Camp.,  21 1.  (W)  1  Dow  (N.S.),  495,  516. 

O  1  B.  <fc  Aid.,  282. 
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McIntyTCy  Q.C.,  and  Edward  Clarke  {Agabeg  wirh  them), 
for  tiie  defendant,  contended  that  as  long  as  the  witness 
was  acting  as  a  witness  the  privilege  was  absolute,  and  this 
was  supported  by  a  long  series  of  authorities.  The  finding, 
therefore,  of  the  jury  as  to  malice  was  im material,  and  it 
was  contrary  to  the  evidence  that  the  defendant  had  ceased 
to  be  a  witness  when  he  spoke  the  words  complained  of  as 
slander.  They  commentea  on  the  cases  cited  lor  the  plnin- 
tiff,  and  cited  Rex  v.  Skinner  {');  Scott  v.  Slansfietd(^)'^ 
Astley  V.  Tounge  (*) ;  Henderson  v.  Broomhead  (*) ;  Thomas 
V.  Churton  (*) ;'  Mackay  v.  Ford  (*).  And  they  relied 
especially  on  Dawkins  v.  Lord  Rokeby  (^)  as  an  a  fortiori 
case. 
65!    *Jf^.  Chambers^  Q.C.,  in  reply. 

GooKBURN,  C.  J.:  The  case  is,  to  my  mind,  so  abundantly 
clear,  and  I  believe  to  the  minds  of  my  learned  Brothers, 
that  I  think  we  ought  not  to  hesitate  to  at  once  pronounce 
our  decision. 

The  plaintiff  brings  his  action  against  the  defendant  for 
slander,  alleged  to  have  been  uttered  on  the  occasion  of  a 
prosecution  for  forgery  before  a  magistrate  of  the  city  of 
Liondon.  The  defence  set  up  is:  *'True,  I  did  utter  the 
words  imputed  to  me,  but  I  spoke  them  when  I  was  a  wit- 
ness in  a  case  in  which  I  was  called  as  a  witness."  The 
plaintiff's  answer  to  that  is,  '*Yes,  you  were  called  as  a 
witness,  but  you  spoke  these  words  when  you  were  no  longer 
giving  evidence,  and  not  only  knowing  them  to  be  false,  but 
also  not  in  the  inquiry,  and  dehors  altogether  the  subject? 
matter  of  the  inquiry,  for  your  own  purpose  of  maliciously 
defaming  me."     At  the  trial  before  Lord  Coleridge  it  ap- 

S eared  that  in  the  probate  suit  of  Davies  v.  May  the  defen- 
ant  had  been  examined,  as  an  adept,  to  express  his  opinion 
as  to  the  genuineness  of  a  signature  to  a  will,  and  he  gave 
it  as  his  opinion  that  the  signature  was  a  forgery.  The  presi- 
dent of  the  court,  in  addressing  the  jury,  made  some  very 
strong  observations  on  the  rashness  of  the  defendant  in  ex- 
pressing so  confident  an  opinion  in  the  face  of  the  direct 
evidence.  Soon  afterwards,  on  a  prosecution  for  forgery  be- 
fore the  magistrate,  the  defendant  was  called  as  an  adept  by 
the  person  cnarged,  v^hen  he  expressed  an  opinion  favorable 
to  tne  genuineness  of  the  document.  He  was  then  asked, 
by  the  counsel  for  the  prosecution  whether  he  had  been  a 

(»)  Loft,  65.  (»)  2  B.  4  S.,  475  ;  81  L.  J.  (Q.B.),  139. 

(«)  Law  R^).,  3  Ex.,  220.  (•)  5  H.  4  N.,  792 ;  29  L.  J.  (Ex.).  404. 

(»)  2  Burr..  807.  C)  Law  Rep.,  7  H.  L,,  744,  762,  764. 
(*)  4  a  4  if.,  669;  28  L,  J.  (Ex.),  860. 
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witness  iu  the  suit  of  Davies  v.  May.  He  answered  "Yes." 
And  he  was  then  asked,  '*Did  you  read  a  report  of  the  ob- 
servations which  the  presiding  judge  made  on  your  evi- 
dence?" He  again  said  "Yes."  And  then  the  counsel 
stopped.  I  presume  the  circumstances  of  the  trial  were 
well  known,  and  the  counsel  thought  he  had  done  enough. 
Tlie  defendant,  the  witness,  expressed  a  desire  to  make  a 
statement.  The  magistrate  tola  him  he  could  not  hear  it. 
Nevertheless  the  defendant  persisted  and  made  the  state- 
ment, the  subject-matter  of  this  action  of  slander. 

On  the  proof  of  these  facts  Lord  Coleridge  reserved  leave 
to  the  defendant  to  move  to  enter  judgment,  if  the  court 
should  be  of  ^opinion  that  there  was  no  evidence  on  [56 
behalf  of  the  plaintiff  which  ought  to  be  left  to  the  jury. 
It  occurred  to  him,  however,  that  it  would  be  as  well  to  take 
the  opinion  of  the  jury,  and  they  found  that  the  replication 
was  true,  viz.,  that  the  words  were  spoken  not  as  a  witness 
in  the  course  of  the  inquiry,  but  maliciously  for  his  own 
purpose,  thaHs,  with  intent  to  injure  the  plaintiff.  Upon 
these  findings  judgment  was  entered  for  the  plaintiff,  leave 
being  again  reserved  to  enter  judgment  for  the  defendant, 
and  the  Court  of  Common  Pleas  gave  judgment  for  the  de- 
fendant. 

Now,  if  the  findings  of  the  jury  had  been  founded  npon 
evidence  by  which  they  could  have  been  supported,  I  might 
have  had  some  hesitation  about  the  decision.  But  they 
were  not ;  and  we  are  asked  to  come  to  a  conclusion  contrary 
to  what  has  been  established  law  for  nearly  three  centuries. 

If  there  is  anything  as  to  which  the  authority  is  over- 
whelming it  is  that  a  witness  is  privileged  to  the  extent 
of  what  he  says  in  course  of  his  examination.  Neither  is 
that  privilege  affected  by  the  relevancy  or  irrelevancy  of 
what  ub  says ;  for  then  ne  would  be  obliged  to  judge  of 
what  is  relevant  or  irrelevant,  and  questions  might  be,  and 
are,  constantly  asked  which  are  not  strictly  relevant  to  the 
issue.  But  that,  beyond  all  question,  this  unqualified  priv- 
ilege extends  to  a  witness  is  established  by  a  long  series  of 
cases,  the  last  of  which  is  Dawkins  v.  Lord  Rokeby  (^\  after 
which  to  contend  to  the  contrary  is  hopeless.  It'was  there 
expressly  decided  that  the  evidence  of  a  witness  with  refer- 
ence to  the  inqiiiry  is  privileged,  notwithstanding  it  may  be 
.malicious ;  and  to  ask  us  to  decide  to  the  contrary  is  to  ask 
what  is  bejrond  our  power,  n  But  I  agree  that  if  in  this  case, 
beyond  being  spoken  maliciously,  the  words  had  not  been 
spoken  in  the  ctiaracter  of  a  witness  or  not  while  he  was  giv- 

(»)  Law  R^p.,  7  H.  L.,  744. 
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ing  evidence  in  the  case,  the  result  might  have  been  differ- 
ent. For  I  am  very  far  from  desiring  to  be  considered  as 
laying  down  as  law  that  what  a  witness  states  altogether 
out  of  the  character  and  sphere  of  a  witness,  or  what  he 
may  say  dehors  the  matter  in  hand,  is  necessarily  protected. 
I  quite  agree  that  what  he  says  before  he  enters  or  after  he 
has  left  the  witness-box  is  not  privileged,  which  was  the 
question  in  the  case  before  Lord  Ellenborough  (').  Or  if  a 
inan4vhen  in  the  witness-box  were  to  take  advantage  of  his 
67]  position  to  utter  something  having  no  *reference  ^o  the 
cause  or  matter  of  inquiry  in  order  to  assail  the  character 
of  another,  as  if  he  were  asked :  Were  you  at  York  on  a  cer- 
tain day  %  and  be  were  to  answer :  Yes,  and  A.  B.  picked 
my  pocket  there  ;  it  certainly  might  well  be  said  in  such  a 
case  that  the  statement  was  altogether  dehors  the  character 
of  witness,  and  not  within  the  privilege. 

If,  therefore,  the  findings  of  the  jury,  that  the  defendant 
had  ceased  to  be  a  witness  when  he  spoke  the  words,  were 
justified  by  the  evidence,  I  should  hesitate  before  I  decided . 
m  his  favor.  But  I  think  the  defendant  was  entitled  to 
judgment  on  the  first  reservation.  There  was  no  evidence 
to  go  to  the  jury  upon  the  plaintiff's  case.  What  the  de- 
fendant said  was  said  in  his  character  of  witness ;  for  th.ere 
can  be  no  doubt  that  the  words  were  l^poken  in  consequence 
of  the  question  put  to  him  by  counsel  for  the  prosecution, 
the  object  and  effect  of  the  cross-examination  liaving  been 
to  damage  his  credibility  as  a  witness  before  the  magistrate, 
and  of  this  the  witness  was  conscious.  The  counsel,  having 
put  the  question,  stops ;  and  if  there  had  been  counsel  pres- 
ent for  the  prisoner  who  had  re-examined  the  witness,  he 
would  have  put  the  proper  questions  to  rehabilitate  liim 
to  the  degree  of  credit  to  which  he  was  entitled.  That 
such  questions  would  have  been  relevant  I  cannot  bring 
myseu  for  a  moment  to  doubt,  relating  as  they  do  to  tlie 
credibility  of  the  witness,  which  is  part  of  the  matter  of 
which  the  magistrate  has  to  take  cognizance.  That  being 
so,  the  witness  himself,  who  is  sworn  to  speak  the  whole 
truth,  is  properly  entitled,  not  only  with  a  view  to  his  own 
vindication,  out  in  the  interest  of  justice,  to  make  such  an 
observation  in  explanation  of  his  former  answer  as  is  just 
and  fair  under  the  circumstances.  That  is  what  the  defen- 
dant did.  The  sitting  magistrate  having  allowed  the  dis- 
Jaraging  question  to  be  put  and  answered,  ought  not  to 
ave  interfered  to  .prevent  the  defendant  from  giving  an  ex- 
planation.    I  think  the  statement,  coming  immediately  after 

0)  Troiman  y.  Dunn,  4  Camp.,  211, 
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the  damaging  question  had  been  put  to  him,  must  be  taken 
to  be  part  of  his  testimony  touching  the  matter  in  question, 
as  it  affects  his  credibility  as  a  witness  in  the  matter  as  to 
which  he  was  called.  It  was  given  as  part  of  his  evidence 
before  he  had  become  divested  of  his  character  of  witness ; 
and  but  for  the  question  of  the  opposite  counsel  he  never 
would  have  made  the  statement  at  all. 

*As  to  the  finding  of  malice,  it  is  true  that  what  the  [58 
defendant  said  might  possibly  have  the  effect  of  damaging 
the  plaintiff's  character;  but  can  any  one  suppose  that  the 
defendant  had  this  in  his  mind  when  he  spoKe  or  that  he 
intended  to  injure  the  plaintiff?  He  thought  only  of  his 
own  credit  as  a  witness,  which  had  been  attacked.  He 
spoke,  on  the  impulse  of  the  moment,  no  doubt  very  fool- 
ishly; and  it  was  probably  his  foolish  persistence  in  main- 
taining the  same  attitude  and  setting  up  his  own  opinion 
against  the  positive  testimony  of  the  other  witnesses  that 
prejudiced  the  jury  against  him,  and  led  them  to  return  the 
findings  they  did,  founded,  in  reality,  upon  no  evidence  at 
all.  In  my  opinion,  the  Lord  Chief  Justice  should  have 
nonsuited  the  plaintiff,  which  is  the  conclusion  at  which  the 
Court  of  Common  Pleas  ultimately  arrived ;  for  there  really 
was  no  evidence  that  the  defendant  was  speaking  otherwise 
than  as  a  witness  and  relevantly  to  the  matters  in  issue,  be- 
cause relevantly  to  his  own  character  and  credibility  as  a 
witness  in  the  matter.  That  being  so,  even  if  express  malice 
could  have  been  properly  inferrea  from  the  circumstances, 
the  case  of  DawTcins  v.  lAyrd  Rokeby{')  conclusively  decides 
that  malice  has  ceased  to  be  an  element  in  the  consideration 
of  such  cases,  unless  it  can  be  shown  that  the  statement  was 
made  not  in  the  course  of  giving  evidence,  and  therefore  not 
in  the  character  of  a  witness.  A  long  series  of  authorities, 
from  the  time  of  Elizabeth  to  the  present  time,  has  estab- 
lished that  the  privilege  of  a  witness  while  giving  evidence 
is  absolute  and  unqualified.  Allardice  v.  Jiobertson{*)  was 
relied  upon  by  Mr.  Chambers.  That  was  the  case  of  an 
action  against  a  magistrate  for  words  spoken  on  the  bench, 
and  Lord  Wynford  expressly  distinguishes  the  tw<j  cases, 
and  says  that  the  privilege  of  a  jud^e  of  the  superior  courts 
does  not  apply  to  the  judge  of  an  inferior  court ;  and  that 
in  the  case  or  the  latter  the  privilege  is  not  absolute  and  un- 
qualified, and  that  a  '^ subordinate  judge"  would  be  liable 
to  an  action  if  malice  were  proved.  It  does  not,  therefore, 
touch  the  presant  case ;  and  as  to  a  witness  si)eaking  with 

(»)  Law  Rep.,  7  H.  L.,  744.  (*)  1  Dow  (».S.),  495,  515. 
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rt^ference  to  the  subject-matter  of  the  issue,  it  is  clear  that 
the  privilege  is  unqualified. 

The  judgment  of  the  Common  Pleas  Division  must,  there- 
fore, be  affirmed. 
59]    *Bramwell,  J. a.:    I  am  of  the  same  opinion.    The 

i'udgment  of  the  Common  Pleas  affirmed  two  propositions, 
i^irst,  that  what  the  defendant  said  was  said  as  a  witness, 
and  was  relevant  to  the  inquiry  before  the  magistrate; 
secondly,  that,  that  being  so,  the  Lord  Chief  Justice  should 
have  stopped  the  trial  of  the  action  by  nonsuiting  the 
plaintiff. 

As  to  the  first  proposition,  I  am  by  no  means  sure  that 
the  word  ''relevant"  is  the  best  word  that  could  be  used; 
the  phrases  used  by  the  Lord  Chief  Baron  and  the  Lord 
Chancellor  in  Dawk  ins  v.  Loid  RoTcehy  (*),  would  seem 
preferable,  "having  reference,"  or  "made  with  reference  to 
tlie  inquiry."  Now,  were  the  judges  of  the  Common  Pleas 
Division  right  in  holding  that  this  statement  of  the  defen- 
dant had  reference  to  the  inquiry  1  I  think  that  they  wei-e. 
There  can  be*  no  doubt  that  the  question  put  by  the  cross- 
examining  counsel  ought  not  to  have  been  allowed  :  "Have 
you  read  what  Sir  James  Hannen  is  reported  to  have  said  as 
to  your  evidence  in  Daoies  v.  Mayr^  What  Sir  James 
Hannen  had  said  in  a  former  case  was  not  evidence.  It  was, 
therefore,  an  improper  question,  and  the  answer  to  it,  if 
untrue,  would  not  have  subjected  the  witness  to  an  indict- 
ment for  perjury.  But  the  question  having  been  put,  and 
the  answer  having  been  in  the  affirmative — ^and  the  auetstion 
being,  as  Lord  Coleridge  observed,  "ingeniously  sug- 
gestive," viz.,  that  the  way  the  defendant  had  been  dealt 
with  on  the  former  occasion  did  not  redound  to  hi?s  credit  as 
a  witness — the  defendant  insisted  on  making  in  addition 
the  statement  complained  of.  He  did  so,  in  my  opinion, 
very  foolishly.  It  would  have  been  better  to  have  been  sat- 
isfied with  retaining  his  own  opinion  without  setting  it  up 
in  direct  opposition  to  the  positive  testimony  of  eye-wit- 
nesses. But  he  foolishly,  as  I  think,  and  coarsely  ex- 
claimed, "I  believe  that  will  to  be  a  rank  forgery,  and  shall 
believe  so  to  the  day  of  my  death."  Suppose  after  he  had 
said  "yes,"  he  had  added  in  a  decent  and  becoming  manner, 
and  1  am  sorry  Sir  James  Hannen  said  what  he  did,  for  I 


(i 


took  great  pains  to  form  my  own  opinion,  and  I  shall  always  ^ 
retain  it,  as  [  still  think  it  right."     Would  not  that  have 
had  reference  to  the  inquiry  before  the  magistrate?    And 
would  it  not  have  been  reasonable  and  right  that  the  witness 

(>)  Law  Rep.,  7  H.  L.,  at  p.  744. 
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should  have  added  that  ^statement  in  justification  of  [60 
himself?  Surely,  yes.  Mr.  Clarke  said  he  was  prepared 
to  maintain  that  as  long  as  a  witness  spoke  as  a  witness  in 
the  witness-box,  he  was  protected,  whether  the  matter  had 
reference  to  the  inquiry  or  not.  I  am  reluctant  to  affirm  so 
extreme  a  proposition.  Suppose  while  the  witness  is  in  the 
box,  a  man  were  to  come  in  at  the  door,  and  the  witness 
were  to  exclaim,  "that  man  picked  my  pocket."  I  can 
hardly  think  that  would  be  privileged.  I  can  scarcely  think 
a  witness  would  be  protected  for  anything  he  might  say  in 
the  witness-box,  wantonly  and  without  reference  to  the 
inquiry.  I  do  not  say  he  would  not  be  protected.  It 
might  be  held  that  it  was  better  that  everything  a  witness 
said  as  a  witness  should  be  protected,  than  that  witnesses 
should  be  under  the  impression  that  what  they  said  in  the 
witness-box  might  subject  them  to  an  action.  I  certainly 
should  pause  before  I  affirmed  so  extreme  a  proposition,  but 
without  affij-ming  that,  I  think  the  words  "having  reference 
to  the  inquiry"  ought  to  have  a  very  wide  and  comprehen- 
sive application,  and  ought  not  to  be  ^limited  to  statements 
for  which,  if  not  true,  a  witness  might  be  indicted  for  per- 
jury, or  the  exclusion  of  which  by  the  judge  would  give 
ground  for  a  new  trial ;  but  ought  to  extend  to  that  which 
a  witness  might  naturally  and  reasonably  say  when  giving 
evidence  with  reference  to  the  inquiry  as  to  which  he  had 
been  called  as  a  witness.  Taking  that  view,  I  think  the 
first  proposition  is  established,  that  the  statement  of  the  de- 
fendant was  made  as  witness  and  had  reference  to  the 
inquiry. 

As  to  the  second  proposition,  that,  if  the  first  be  made 
out,  no  inquiry  can  be  gone  into  as  to  whether  the  state- 
ment was  false  or  malicious  or  as  a  volunteer,  we  are  bound 
by  authority.  The  case  of  Dawkins  v.  Lcyrd  Rokeby  (*)  is 
directly  in  point,  and  binding  upon  us  even  if  we  disliked 
the  decision.  Mr.  Chambers  has  not  attempted  to  distin- 
guish tliat  case  except  on  the  ground  that  the  inquiry  in 
tJiat  case  was  before  a  military  court.  But  it  is  clearly  not 
distinguishable  on  that  ground.  The  learned  Lords  deter- 
mined that  what  is  true  of  a  civil  tribunal  is  true  of  a  mili- 
tary court  of  inquiry;  and  they  affirmed  most  distinctly  the 
proposition  that  if  the  evidence  has  reference  to  the  inquiry 
the  witness  is  absolutely  privileged.  There  is  also  the  case 
in  the  Court  of  Error  of  *Hendei'son  v.  Broomhead  ('),  [61 
which  is  pi-ecisely  to  the  same  effect,  and  undistinguishable 
from  the  present  case. 

(»)  Law  Rep.,  7  H.  L.,  T44,  {«)  4  H.  <b  N.,  669;  28  L.  J.  (Ex.),  360. 
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1  am,  tlierefore,  of  opinion  that  the  judgment  of  the  Com- 
mon Pleas  Division  was  right,  and  must  be  affirmed. 

Amphlett,  J. a.:  I  entirely  concur  with  the  reasoning 
and  result  to  which  the  rest  of  the  court  have  cotne.  There 
is  here  only  one  question  open  for  the  decision  of  the  court. 
How  it  would  have  been  ii  this  statement  had  been  volun- 
teered by  tiie  defendant,  without  it  being  necessary  or  in 
any  way  arising  from  questions  he  had  been  asked,  we  need 
not  express  any  opinion.  In  such  a  case  it  may  be  that  the 
words  would  not  have  been  spoken  in  his  office  of  a  witness. 
I  must  by  no  means  be  taken  as  expressing  an  opinion  that 
in  such  a  case  the  witness  would  not  be  protected.  I  can 
see  many  reasons  why  a  witness  should  be  absolutely  pro- 
tected for  anything  he  said  in  the  witness-box.  If  he  did 
voluntarily  make  a  scandalous  attack  while  giving  evidence, 
he  would  be  guilty  of  a  gross  contempt  of  court,  and  might 
be  committed  to  prison  by  the  presiding  judge;  or  if  he 
were  before  an  interior  tribunal,  and  he  persevered  in  his 
scandalous  statements,  he  might  be  liable  to  an  indictment 
for  obstructing  the  course'  of  justice.  But  this  question 
does  not  arise  here.  I  entirely  agree  that  in  this  case  the 
statement  complained  of  was  strictly  relevant  to  the  matter 
in  issue ;  anything  that  tended  to  disparage  the  credit  of  a 
witness  may  be  said  to  be  relevant  to  the  inquiry  in  which 
the  witness  is  giving  his  evidence.  When  the  defendant 
was  asked  as  to  his  evidence  in  Davles  v.  J/ay,  with  a  view 
to  disparage  him  as  a  witness,  it  was  only  just  and  right 
that  he  should  be  allowed  to  make  any  statement  which  he 
thought  would  justify  his  evidence,  in  fairness  to  himself,, 
and  as  likely  to  conduce  to  the  interests  of  justice.  If  the 
magistrate  had  stopped  the  previous  question  from  being 
put,  as  he  ought  to  have  done,  the  statement  would  have 
Deen  unnecessary;  but  the  question  having  been  allowed, 
so  as  to  disparage  the  witness,  the  magistrate  had  no  right 
to  prevent  aim  adding  the  additional  statement  in  his  own 
justification.  No  doubt  the  strong  language  the  defen- 
dant used,  which  was  quite  unnecessary,  prejudiced  him 
62]  *with  the  jury;  but  the  unnecessary  strength  of  tho 
language  cannot  aflfect  the  question  of  privilege.  It  is  clear, 
therefore,  that  the  case  comes  witliin  the  rule  that  has  been 
laid  down  for  two  or  three  hundred  years;  and  it  is  im- 
portant that  a  rule  so  long  established  should  be  strictly 
adhered  to,  a  rule  which  was  established  not  for  the  benefit 
of  witnesses,  but  for  that  of  the  public  and  the  advance- 
ment of  the  administration  of  justice,  to  prevent  witnesses 
from  being  deterred  by  the  fear  of  having  actions  brought 
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against  tliem  from  coming  forward  and  testifying  to  the 
truth.  For  these  reasons,  I  concur  that  the  judgment  mast 
be  affirmed. 

Judgtnent  offitmed. 

Solicitor  for  plaintiff:  Seaman. 
Solicitors  for  defendant :  Marsden  &  Son. 


[2  Common  Pleas  Diviaion,  62.] 
Jan.  12,  1877. 

Dickson  and  Others  v.  Reuteb's  Telegbaph  Company, 

Limited. 

Tdtgraph   Company — lAMUty  for  DamoffeM  retuUinff  from  Hitdelivery  of  a 

Telegram. 

No  action  will  lie  against  a  telegraph  company  at  the  euit  of  the  receiver  for  the 
misdelivery  of  a  telegram,  unless  there  be  either  a  contrfict  between  him  and  the 
company,  or  (possibly)  fraud  on  their  part  in  the  transmission  of  it. 

The  plaintiffs  were  merchants  at  Valparaiso,  being  a  branch  house  of  a  firm  carry- 
ing on  business  under  a  different  style  at  Liverpool.  The  defendants,  a  teleg^ph 
company,  with  its  chief  office  in  London,  had  agencies  at  Liverpool  and  elsewhere, 
including  Monte  Video,  but  not  at  Valparaiso.  The  defendants  had  a  system  of  for- 
warding the  messages  of  several  senders  in  one  "packed  telegram,''  each  message 
being  distinguished  by  a  cipher  known  to  the  defendants  and  their  agents  and  to  the 
senders,  which  messages  on  the  receipt  of  the  packed  telegrams  by  the  defendants' 
agents  were  transmitted  to  their  proper  recipients.  In  December,  1874,  the  plain- 
tiffs, at  Valparaiso,  received  a  message*  transmitted  by  the  defendants  from  Monte 
Video,  purporting  to  be  an  order,  which  the  plaintiffs  executed,  from  ihe  plaintiffs' 
Liverpool  nouse  for  a  large  quantity  of  barley.  No  such  message  was  in  fact  sent 
by  the  Liverpool  firm,  nor  was  the  message  intended  for  the  plaintiffs.  The  misde- 
livery of  the  message  was  caused  by  the  n^ligence  of  an  agent  of  the  defendants, 
and  resulted  in  serious  loss  to  the  plaintiffs,  in  consequence  of  the  fall  in  the  market: 

Nefd,  on  demurrer,  that,  there  being  no  contract  oetween  the  plaintiffs  and  the 
defendants,  and  no  duty  owing  by  the  latter  to  the  former,  there  was  no  cause  of 
action. 

Statement  of  claim.  1.  The  plaintiffs  are  merchants 
carrying  on  business  at  Valparaiso  under  the  style  or  firm 
of  Dickson,  *Bennett  &O0.,  and  are  a  branch  liouse,  [63 
of  the  firm  of  Dicksons,  Robinson  &  Co.,  of  Liverpool. 

2.  The  defendants  are  a  telegiapii  company,  having  their 
chief  offices  in  London,  and  agencies  in  Liverpool  and  in 
various  parts  of  the  world,  including  South  America.  In 
December,  1874,  the  defendants  had  an  agency  at  Monte 
Video,  but  not  at  Valparaiso. 

3.  Previous  to  December,  1874,  the  plaintiffs'  Liverpool 
firm  were  in  the  habit  of  sending  messages  to  the  Valparaiso 
film  through  the  defendants'  company,  and  were  instructed 
hy  the  defendants  to  head  such  messages  by  the  registered 
cipher  word,  '  Felix,"  indicating  that  the  messages  were  in- 

19  Ekg.  Rep.  40 
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tended  for  the  plaintiffs'  Valparaiso  firm.  The  plaintiffs' 
Liverpool  firna  accordingly  so*  headed  their  idessages,  and 
still  continue  so  to  head  them. 

6.  On  the  26th  of  December,  1874,  the  plaintiffs  received 
at  Valparaiso  a  telegraphic  message  which  had  been  trans- 
mitted by  the  defendants  from  Monte  Video  in  the  follow- 
ing words  and  figures:  "Dickson  Bennett — Valparaiso — 
London— 24 — ship— distilling — barley — steamer— 36 — cost — 
freight — quarter — 420 — pounds— 34 — sailing— stop— nitrate — 
silver — 6712 — remit — Dickson — Liverpool — Havas — M.  Vi- 
deo." 

6.  The  signification  of  such  message,  when  written  at  full 
length,  was  understood  by  the  plaintiffs  to  be,  and  is,  as 
follows  :  ''  To  Dickson,  Bennett  &  Co.,  Valparaiso ;  a  mes- 
sage dispatched  from  London  the  24th  instant :  Ship  dis- 
tilling barley  by  steamer  at  36^.  cost  and  freight  per  quarter 
of  420  lbs.,  or  34^.  by  sailing  vessel.  Stop  purchases  of 
nitrate :  silver  57J  pence  per  ounce.  Remit — Prom  Dickson, 
Liverpool,  through  Havas,  Monte  Video. 

7.  Such  message  was  not  in  fact  sent  to  the  plaintiffs  by 
the  Liverpool  firm,  nor  was  it.  intended  for  the  plaintiffs. 
The  misdelivery  of  the  message  was  caused  by  the  negligence 
of  the  defendants  or  their  agents  (*). 

8.  On  receiving  the  telegram,  the  plaintiffs  supposed,  and 
64]  were  *justified  in  supposing,  that  it  contained  the 
instructions  of  their  Liverpool  firm,  and  the  plaintiffs  there- 
upon proceeded  to  execute  the  order  in  the  ordinary  course 
of  business. 

9.  On  the  16tU  of  February,  1875,  the  plaintiffs'  Liver- 
pool firm  received  a  letter  from  their  Valparaiso  firm,  advis- 
ing a  lar^e  shipment  of  barley.  Inquiries  weye  made,  and 
the  blunder  of  tlie  defendants  was  discovered,  and  the  plain- 
tiffs' Liverpool  firm  lost  no  time  in  telegraphing  to  their 
Valparaiso  firm  to  discontinue  the  shipments;  but  before  the 
telegram  reached  them  they  had  already  completed  several 
other  purchases,  which  were  forwarded  to  England. 

10.  There  were  three  shipments  of  barley  under  the  sup- 
posed instructions, — 3,299  bags  were  shipped  per  Illimani, 
S.S.;  2,773  bags  per  Cordillera,  S.S.;  and  8,540  sacks  per 
Zadok. 

11.  In  consequence  of  the  fall  of  the  market  for  barley, 
the  plaintiffs  have  lost  on  the  first  shipment  £687  lis.  Id,] 

Q)  The  mistake  arose  in  this  way, —  a^ent  of  the  defendants  at  Monte  Video 

The  cipher  nsed  by  the  Livepool  house  confounded  with  "  Faber,"  the  cipher  used 

of  Dickson,  Robinson  <&  Co.,  was  "Felix,"  by  the  firm  at  Valparaiso  for  which  the 

which,  in  the   hurry  of    business,   the  telegram  in  question  was  really  intended. 
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on  the  second  shipment,  £441  9^.  11^.;  and  on  the  third 
shipment,  £148 17^.  8d. 

The  plaintiffs  claimed  £2,611  4^.  8d.  damages,  with  in- 
terest on  that  snm  from  the  24th  of  May,  1876,  until  pay- 
ment. 

The  defendants  demurred  to  the  plaintiffs'  statement  of 
complaint,  on  the  ground  chat  it  showed  no  contract  between 
the  plaintiffs  and  the  defendants,  and  no  breach  thereof,  and 
did  not,  independently  of  contract,  disclose  any  matter  in 
respect  of  which  any  action  can  be  maintained  by  the  plain- 
tiffs against  the  defendants,  &c. 

Joinder  in  demurrer. 

Nov.  20,  1876.  Watkin  Williams,  Q.C.  {IT.  D.  Greene 
with  him),  in  support  of  the  demurrer :  There  is  no  allega- 
tion in  the  statement  of  claim  that  the  plaintiffs  or  their 
agents  contracted  with  the  defendants  or  with  any  agent  of 
the  defendants  to  forward  the  message  in  question,  or  that 
that  which  was  done  by  the  defendants  was  done  falsely  or 
maliciously,  but  merely  tliat  what  occurred  was  the  result 
of  negligence  or  inadvertence  of  an  employe  of  the  defen- 
dants. The  charge  in  effect  amounts  to  this,  and  to  this 
only,  that  the  defendants  (in  Valparaiso)  delivered  to  the 
plaintiffs  a  telegram  which  was  intended  for  another  firm  at 
*that  place.  Playford  v.  United  Kingdom  Electric  [65 
Telegraph  Co.  (*),  is  a  distinct  authority  to  show  that,  in  the 
absence  of  any  contract  between  the  plaintiffs  and  the  defen- 
dants, or  of  the  breach  of  some  duty  towards  the  plaintiffs 
at  common  law  or  by  statute,  or  of  some  fraud  or  falsehood 
in  the  transaction,  tliere  is  nothing  to  render  the  defendants 
liable  to  an  action  at  the  suit  of  the  present  plaintiffs. 

Herschell,  Q.C.  {W.  H,  Butlei'  with  him),  contra:  The 
plaintiffs  in  Valparaiso,  through  the  negligence  of  a  servant 
or  agent  of  the  defendants,  received  a  message  purporting  to 
be  sent  to  them  from  their  Liverpool  firm,  upon  which  they 
acted  and  in  consequence  sustained  a  considerable  loss. 
The  message  was  falsje  to  the  defendants'  knowledge,  in  the 
sense  that  they  had  the  means  of  discovering  its  falsity  of 
which  they  did  not  avail  themselves;  and  it  was  intended 
that  the  plaintiffs  should  act  upon  it.  Further,  the  plain- 
tiffs were  induced  to  act  on  the  message  upon  the  represen- 
tation of  the  defendants  that  they  were  authorized  bv 
Dickson,  Bennett  &  Co.,  of  Liverpool,  to  send  it,  whicu 
brings  the  case  within  the  principle  laid  down  by  the  Court 
of  Queen's  Bench  in  CoUen  v.  Wright  (^\  and  by  the  Court 


i 


»)  Law  Rep.,  4  Q.  B..  706. 

*)  7  E,  4  B.,  801 ;  26  L.  J.  (Q.B.),  147 ;  8  E.  4  B.,  647 ;  27  L.  J.  (Q.B.),  216. 


316  COMMON  PLEAS  DIVISION.  [Vol.  IT. 

1877  Dickson  v.  Reuter's  Telegraph  Company. 

of  Common  Pleas  in  Randell  v.  Tri7n€n{^\  and  also  in 
Barwick  v.  English  Joint  Slock  Bank{*),  Moreover,  the 
business  carried  on  by  the  defendants  being  such  that  any 
negligence  in  the  carrying  it  on  is  fraught  with  consequences 
so  disastrous,  there  must  of  necessity  be  a  duty  cast  upon 
them  to  conduct  it  with  a  due  degree  of  care  and  attention. 
This  is  a  duty  which  the  defendants  owe  to  all  the  world: 
see  Gornfoot  v.  Fowke  ('),  and  Moens  v.  Hayworth  C). 

[Lord  Colekidge,  C.J„  referred  to  Rawlings  v.  BeJH^) 
and  Ormrod  v.  Huth  (').] 

The  fact  that  the  defendants  acted  honestly  makes  no  dif- 
ference. 

Watkin  Williams^  Q.C.,  in  reply:  A  party  cannot  be 
liable  for  injury  arising  from  his  negligence  in  aoing  an  act 
66]  which  he  is  not  *bound  by  some  contract  to  do,  or  for 
the  proper  doing  of  which  no  duty  is  cast  upon  him  by  law. 
The  defendants  are  no  more  responsible  for  the  misdelivery 
of  the  telegram  in  question  than  a  newspaper  proprietor 
would  be  for  a  mistake  in  a  quotation  in  a  stock  or  share 
list.  As  to  the  suggestion  that  there  is  an  implied  warranty 
that  the  defendants  were  authorized  by  the  Xiiverpool  iirm 
to  deliver  the  message  to  the  plaintiffs  at  Valparaiso,  Willes, 
J.,  in  Collen  v.  Wright {^\  puts  that  upon  a  clear  and  in- 
telligible foundation.  '*!  am  of  opinion,"  he  says,  '*that 
a  person  who  induces  another  to  contract  with  him  as  the 
agent  of  a  third  party  by  an  unqualified  assertion  of  his 
being  authorized  to  act  as  such  agent,  Is^nswerable  to  the 
person  who  so  contracts  for  any  damages  which  he  may 
sustain  by  reason  of  the  assertion  of  authority  being  untrue. 
The  fact  that  the  professed  agent  honestly  thinks  that  he 
has  authority  affects  the  moral  character  of  his  act;  but 
•his  moral  innocence,  so  far  as  the  person  whom  he  has 
induced  to  contract  is  concerned,  in  no  way  aids  such  per- 
son or  alleviates  the  inconvenience  and  damage  which  he 
sustains.  The  obligation  arising  in  such  a  case  is  well  ex- 
pressed by  saying  that  a  person  professing  to  contract  as 
agent  for  another  impliedly,  if  not  expressly,  undertakes  to 
or  promises  the  person  who  enters  into  such  contract  upon 
the  faith  of  the  professed  agent  being  duly  authorized  that 
the  authority  which  he  professes  to  have  does  in  point  of 
fact  exist."  The  present  case  clearly  does  not  fall  within 
the  principle  thus  laid  down.     It  is  difficult  to  appreciate 

(')  18  C.  B.,  786;  26  L.  J.  (C.P.),  807.         (»)  1  C.  B..  951. 
(«)  Law  Rep.,  2  Ex.,  259.  («)  14  M.  4  W.,  661. 

(»)  6  M.  4  W.,  868.  n  8  E.  <fe  B.,  667. 

(*)  10  M.  4  W.,  147. 
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the  argument  as  to  a  supposed  duty  arising  from  the  carry- 
ing on  of  the  business  in  question. 

Cur,  adv.  vuU. 

Jan.  13.  The  judgement  of  the  court  (Lord  Coleridge, 
C.  J.,  and  Denaian,  J.)  was  delivered  by 

Denman,  J. :  This  was  a  demurrer  to  a  statement  of  claim 
\*hich  alleged  in  substance  as  follows :  The  plaintiffs  were 
merchants  at  Valparaiso,  being  a  branch  house  of  a  firm 
carrying  on  business  under  a  different  style  at  Liverpool. 
The  defendants,  a  telegraph  company,  with  its  chief  oflSce 
in  London,  had  agencies  at  Liverpool  and  elsewhere,  includ- 
ing Monte  Video,  but  not  at  *Valparaiso.  The  defen-  [67 
dants  had  a  system  of  forwarding  the  messages  of  several 
senders  in  one  packed  telegram,  each  message  being  dis- 
tinguished by  a  cipher  known  to  the  defendants  and  their 
agents  and  to  the  senders,  which  messages  on  receipt  of  the 
packed  telegrams  by  the  defendants'  agents  were  transmitted 
to  their  proper  recipients.  On  the  26th  of  December,  1874, 
the  plaintiffs,  at  Valparaiso,  received  a  message  transmitted 
by  the  defendants  from  Monte  Video,  purporting  to  be  an 
order  from  the  plaintiffs'  Liverpool  firm  for  a  large  shipment 
of  barley.  No  such  message  was  in  fact  sent  by  the  Liver- 
pool firm,  nor  was  the  telegram  sent  intended  for  the  plain- 
tiffs. The  misdelivery  of  the  message  was  caused  by  the 
negligence  of  the  defendants  or  their  agents,  and  resulted 
in  serious  loss  to  the  plaintiffs,  in  consequence  of  the  fall  in 
the  market  for  barley. 

Under  these  circumstances,  it  was  contended  by  Mr.  Her- 
schell,  in  a  very  able  and  ingenious  argument,  that  the  de- 
fendants were  responsible.  We  took  time  to  consider,  owing 
to  the  importance  of  the  case;  but,  after  referring  to  the 
c^ses  cited  by  Mr.  Herschell,  we  come  to  the  conclusion  that 
the  case  is  in  effect  governed  by  the  decision  of  Playford  v. 
United  Kingdom  Electric  TelegrapJi  Co,  (*),  and  that  onr 
judgment  must  be  for  the  defendants.  In  tliat  case  an  ac- 
tion was  brought  against  the  telegraph  company  by  the 
receiver  of  a  telegraphic  message  in  which  by  a  mistake  of 
the  defendants'  cleik  an  offer  of  23^.  per  ton  had  been 
changed  into  an  apparent  offer  of  21s.  per  ton.  The  senders 
of  the  telegram  having  refused  to  accept  the  goods  except  at 
235.,  the  intending  vendors  sued  the  telegraph  company ; 
but  the  Court  of  Queen's  Bench  held  that, -inasmuch  as  the 
only  liability  which  could  exist  must  be  one  arising  out  of 
some  contract,  and  inasmuch  as  the  only  contract  made  by 

(»)  Law  Rep.,  4  Q.  B.,  706. 
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the  company  was  one  with  the  purchasers  and  not  with  the 
plaintiffs,  the  latter  could  have  no  right  to  recover  against 
the  defendants.  Several  American  authorities  were  cited  in 
support  of  the  plaintiffs'  claim  in  that  case,  which  were  to 
the  effect  that  either  a  contmct  with  or  a  duty  towards  the 
receiver  of  a  telegraphic  message  arises  from  the  relation 
between  the  parties  or  the  nature  of  the  business;  but  the 
Court  of  Queen's  Bench  declined  to  recognize  those  author- 
68]  ities  (see  the  judgment,  *p.  714),  and  held  that  the 
plaintiff,  being  a  stranger  to  the  contract  with  the  company, 
could  not  maintain  an  action. 

In  the  present  case  Mr.  Herschell  contended,  first,  that 
the  defendants  were  liable  because  they  had  made  a  state- 
ment false  to  their  knowledge,  in  the  sense  that  they  had 
the  means  of  knowing  its  falsity,  and  tliat  the  plaintiffs, 
having  acted  on  that  statement  to  their  loss,  were  entitled 
to  recover  damages.  This  appears  to  us  to  be  equivalent  to 
a  contention  that  a  telegraph  company,  having  no  contract 
with  any  individual  except  the  sender,  must  be  supposed  to 
guarantee  towards  all  mankind  the  accuracy  and  care  of  all 
their  servants  in  all  parts  of  the  globe  wherever  they  deliver 
a  message,  to  such  ah  extent  at  least  as  that  if,  through  the 
negligence  of  any  of  their  servants  at  any  stage  of  the  trans- 
mission, a  message  should  be  sent  to  the  wrong  person,  that 
person,  if  he  acted  upon  it  to  his  detriment,  would  have 
an  action.  This  seems  to  us  to  be  a  contention  inconsistent 
with  the  law  as  laid  down  in  RawUngs  v.  BeU{')^  and  ap- 
proved of  in  Ormrod  v.  Huth  ('),  in  the  Exchequer  Cfiamber, 
that,  '*an  injury  caused  by  a  statement  false  in  fact,  but 
not  so  to  the  knowledge  of  the  party  making  it  or  made  with 
intent  to  deceive,  will  not  support  an  action"  (see  2  Smith's 
L.  C,  7th  ed.,  87) ;  nor  do  we  think  it  would  be  reasonable 
to  imply  anv  such  contract  of  indemnity  from  the  nature  of 
the  dealing  between  the  parties. 

Mr.  Herschell  next  contended  that  the  defendants  were 
liable  upon  a  suggested  analogy  between  this  case  and  those 
of  Collm  V.  Wright  (*)  and  JRandell  v.  TrimeTi  (*) ;  but  we 
can  see  no  real  analogy  between  those  cases  and  the  present. 
Those  cases  only  decided  that,  where  an  agent  professes  to 
have  the  authority  of  a  principal  to  make  a  contract,  having 
no  such  authority,  he  is  liable  to  an  action  founded  on  his 
implied  promise  that  he  had  the  authority  which  he  pro- 
fessed to  have ;  in  other  words,  that  he  was  what  he  repre- 

(•)  I  C.  B.,  951.  (»)  7  E.  A  B.,  801  ;  8  E.  A  B.,  647; 

(8)  14  M.  <fe  W.,  651.  26  L  J,  (aB.),  147;  27  L.  J.  (Q.B.),  215. 

(*)  18  C.  B.,  786;  26  L.  J.  (C.P.).  307. 
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sen  ted  himself  to  be,  viz.,  an  agent  having  authority  to 
contract  as  agent :  see  2  Smith's  L.  C,  7th  ed.,  380.  But  it 
is  impossible  to  say  that  a  telegraph  company  makes  any 
such  profession  or  is  an  agent  in  any  such  sense,  even  where 
a  message  *such  as  that  in  question  is  correctly  for-  [69 
warded.  The  telegraph  company  is  at  most  a  mere  for- 
warder of  messages,  and  is  not  bound  to  understand  tlie 
object  of  the  sender ;  and  it  would  be  wholly  unreasonable 
to  hold  that,  if  the  company  forwarded  a  contract,  by  the 
mistake  of  a  servant,  for  a  larger  price,  when  the  sendA  only 
dispatched  a  contract  for  a  smaller,  the  company  would  be 
liable  on  the  ground  that  it  professed  to  be  an  agent  au- 
thorized to  make  a  contract  either  for  the  larger  price,  or  at 
all.  The  company  do  not  profess  to  carry  on  the  business 
of  agents  to  make  contracts,  any  more  than  the  post  office. 
This  argument,  therefore,  fails. 

Mr.  Herschell's  third  argument  in  favor  of  the  liability 
of  the  defendants  was  substantially  the  same  which  pre- 
vailed in  the  American  courts,  but  which  was  disposed  of 
by  the  judgment  in  Plaijford  v.  United  Kingdom  Electrio 
Telegraph  Co.  (*)  It  was  to  the  effect  that  the  business  car- 
ried on  by  tlie  defendants  was  of  such  a  nature  as  to  require 
extreme  accuracy,  and  therefore  to  involve  the  necessity  of 
such  41  liability  as  that  contended  for.  This  appears  to  us 
to  be  the  same  thing  in  other  words  as  to  say  that  a  (guaran- 
tee of  accuracy  is  to  be  implied,  at  least  so  far  as  to  give  any 
one  receiving  a  message  a  right  of  action  if  damaged  by  the 
receipt  T)f  an  inaccurate  message  owing  to  any  negligence  of 
any  servant  of  the  company  at  any  stage  of  the  transit,  even 
though  the  recipient  be  not  a  contracting  party  with  the 
company.  This  would,  in  our  opinion,  be  imposing  a  lia- 
bility upon  telegraph  companies  inconsistent  with  the  real 
understanding  of  mankind  as  to  the  duties  they  undertake 
and  the  liabilities  they  incur,  and  practically  extending  the 
primary  undertaking  of  the  company  with  the  sender  of 
a  message  into  an  implied  undertaking  with  all  mankind, 
to  guarantee  everybody  against  the  consequences  of  the 
delivery  of  a  message  to  the  wrong  party  through  any  negli- 
gence of  any  one  of  their  servants  employed  in  the  trans- 
mission of  a  message  from  the  remotest  part  of  the  world. 
So  to  hold  would,  we  think,  be  to  overrule  the  limitation 
contained  in  the  judgments  above  referred  to  in  the  cases  of 
RawUngs  v.  BeU{*)  and  Ormrod  v.  Huth{^\  and  to  impose 
a  liability  greater  than  any  which  the  *law  can  imply  [70 
either  from  the  employment  of  the  company  or  from  the 

(')  Law  Rep.,  4  Q.  B.,  706.  («)  1  C.  B.,  951.  (»)  14  M.  &  W.,  651. 
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nature  of  the  business  carried  on  by  them.  It  would  also 
be  inconsistent  with  the  decisions  in  Playford  v.  United 
Kingdom  Electric  Telegraph  Co.  (*)  and  Alton  v.  Midland 
Hy.  Co.  C\  which  confine  the  right  of  action  for  any  injury 
resulting  from  a  breach  of  duty  arising  out  of  a  contract,  to 
the  party  with  whom  the  defendant  contracts. 

For  these  reasons,  we  are  of  opinion  that  the  defendants 
are  entitled  to  our  judgment. 

Judgment  for  the  defendants. 

Solftitors  for  plaintiffs :    Oarnet^  Tarhet  &  TinnCy  Liver- 
pool. 
Solicitors  for  defendants :  Johnson^  Upton  <fe  Bvdd. 

0)  Law  Rep.,  4  Q.  B.,  706.      (•)  19  C.  B.  (N.S.),  218 ;  34  L.  J.  (C.P.),  292. 


[2  Common  Pleas  Division,  76.] 
Jan.  12,  1877. 
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Contrad—Affreemmt  by  Way  of  Wajering-^  d  9  VicL  c.  109,  t.  18. 

The  plaintiff  was  a  ''  tipster,"  ie.,  gare  information  as  to  the  probable  winners  of 
horse  races.  Upon  his  giving  the  name  of  a  horse  to  the  defendant  as  the  probable 
winner  of  a  certain  race,  it  was  agreed  between  them  that  the  plaintiff  should  have 
£2  on  the  horse  at  26  to  1,  that  is  to  say,  that,  if  the  defendant  backed  the  horse 
and  won,  the  plaintiff  should  have  £ftO  out  of  his  winnings,  but  if  the  horse  lost,  the 
plaintiff  should  pay  the  defendant  £2. 

The  defendant  dfid  back  the  horse,  and  it  won,  and  the  plaintiff  thereupon  claimed 
£50  out  of  the  defendant's  winnings  :  ^ 

Held^  tlmt  the  agreement  was  void  within  8  A  9  Vict  c.  109,  s.  18,  and  that  the 
£R0  could  not  be  recovered. 

Beeston  v^  Bealon  (1  Ex.  D.,  18 ;  15  Eng.  R.,  264)  distinguished. 

This  was  an  action  in  the  Court  of  Passage  at  Liverpool, 
to  recover  a  sum  of  £60  alleged  to  be  due  under  an  agree- 
ment which  the  jury  found  to  be  to  the  eflFect  hereafter 
stated.  The  plaintiff  was  wliat  is  called  a  *'  tipster,"  and 
had  supplied  the  defendant  with  the  name  of  a  horse  called 
Regal  for  the  Grand  National.  It  was  then  agreed  between 
them  that  the  plaintiff  should  have  £2  on  Regal  at  25  to  1 
against  the  horse  for  that  race,  that  is  to  say,  that  if  the  de- 
fendant backed  Regal  for  the  Grand  National,  and  the 
horse  won,  the  plaintiff  was  to  have  £60  out  of  the  defen- 
dant's winnings,  but  if  the  horse  lost,  the  defendant  was  to 
pay  the  plaintiff  £2. 

The  defendant  did  back  Regal,  and  the  horse  won.  The 
defendant  thereby  won  £250,  and  the  plaintiff  claimed  out 
of  his  winnings  £60. 

The  verdict,  on  these  fact,  was  entered  for  the  plaintiff  for 
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the  amount  claimed,  with  leave  to  ^he  defeDdant  to  move  to 
enter  it  for  himself,  on  the  ground  that  the  contract  was  void 
as  being  made  by  way  of  gamirig  or  wagering. 

An  order  nisi  had  been  obtained  accordingly,  against 
which 

Nov.  21.  Willis  showed  cause :  The  agreement  was  not 
void  as  being  by  way  of  gaming  or  wagering.  It  was  not  a 
case  in  which  the  plaintiff  betted  with  the  defendant  on  the 
horse.  The  substance  of  the  transaction  is  this.  The  de- 
fendant being  a  man  *of  position,  and  having  better  ^  [77 
opportunities  of  betting  than  the  plaintiff,  the  plaintiff 
agrees  to  supply  him  with  certain  information,  and  in  return 
is  to  be  allowed  to  stand  in  with  his  bets  on  the  horse  named 
to  the  extent  of  £2.  To  this  extent  the  defendant  betted  on 
his  behalf,  and  the  losers  having  paid  the  money,  the  defen- 
dant is  bound  to  pay  it  over  to  the  plaintiff.  The  case  of 
Beestonv.  B€€ston{')is  in  the  plaintiff's  favor.  [He  also 
cited  Johnson  v.  Laiisley  (*).] 

French  supported  the  order :  The  distinction  between  the 
cases  cited  for  the  plaintiff  and  the  present  case  is,  that  those 
were  cases  of  money  had  and  received  where  the  particular 
money  received  by  the  defendant  could  be  earmarked.    They 
M'ere  cases  of  bets  made  speciticall v  by  the  defendant  on  be-  ^ 
half  of  the  plaintiff,  and  tne  defendant  was  held  to  be  bound  ' 
to  account  to  the  plaintiff  in  respect  of  moneys  received  un- 
der them.    Here  the  finding  is  not  that  the  plaintiff  employed 
the  defendant  to  make  bets  for  him.     It  was  a  scheme  to 
pay  the  plaintiff  for  the  information  given  by  him  contin- 
gently on  the  winning  of  a  particular  horse.    That  is  a  con- . 
tract  by  way  of  gaming  or  wagering.    The  case  of  Beyer  v. 
Adams  (')  is  in  mvor  of  the  defendant's  contention. 

Cur.  adv.  vnU. 

Jan.  12.  The  judgment  of  the  court  (Grove  and  Denman, 
JJ.)  was  delivered  by 

Denman,  J. :  In  this  case,  heard  before  my  Brother  Grove 
and  myself,  we  took  time  in  order  to  enable  us  to  look  into 
the  cases  cited,  one  of  which  had  been  so  recently  decided 
that  we  had  not  an  opportunity  during  the  argument  of  fully 
examining  the  report.     A  verdict  had  been  entered  for  the 

Slaintiff  m  the  Court  of  Passage  for  £50,  with  leave  to  the 
efendant  to  move  to  enter  a  verdict  for  him  upon  the  find- 
ings of  the  jury.  Those  findings  were  as  follows :  That  the 
plaintiff  and  defendant  agreed  together  that  the  plaintiff,  a 
professional  betting  man,  was  to  lay  out  £2  in  betting  on  a 

(')  1  Ex.  D.,  18.  (•)  12  0.  B.,  468.  (»)  26  L.  J.  (Oh.),  841. 

19  Eno.  Rep.  41 
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horse  called  Regal  for  a  particular  steeplechase  at  the  odds 
of  25  to  1  (i.e.,  taking  those  odds,  or  netting  £1  to  £26  on 
78]  *the  horse).  If  Regal  won,  it  was  agreed  that  the 
plaintiff  was  to  have  £50  from  the  defendant,  to  be  paid  out 
of  the  defendant's  winnings  if  he  (the  defendant")  backed 
Regal.  If  Regal  lost,  the  plaintiff  was  to  pay  tne  defen- 
dant £2.  The  defendant  did  back  Itegal,  who  won,  and  the 
defendant  thereby  won  on  bets  which  he  had  made  on  Re- 
gal, £250  of  which  the  plaintiff  claimed  £50. 

It  was  contended  by  Mr.  French,  for  the  defendant,  that 
this  transaction  was  ^^an  agreement  byway  of  gaming  or 
wagering"  within  8  &  9  Vict.  c.  109,  s.  18,  and  the  action 
one  "for  recovering  money  won  upon  a  wager"  within  the 
section.  On  the  other  side  it  was  argued  by  Mr.  Willis,  for 
the  plaintiff,  that  the  real  meaning  of  such  a  contract  was 
merely  that  the  defendant  undertook  to  pay  the  plaintiff  so 
much  out  of  his  winnings  in  casie  of  Regal' s  success,  by  way 
of  remuneration  to  the  plaintiff  for  giving  the  defendant  the 
benefit  of  his  skill  and  information  and  experience  in  naming 
a  probably  successful  horse.  We  can,  however,  only  look 
at  this  contract  as  it  api)ears  upon  the  findings  of  the  jury; 
and,  so  looked  at,  it  appears  to  us  to  be  clear  that  it  is  a 

.  contract  by  way  of  wagering,  and  nothing  else.  Even  if  the 
object  of  the  defendant,  in  entering  into  such  a  bargain, 
were  correctly  surmised  by  the  plaintiff's  counsel,  the  ulti- 
mate effect  of  the  bargain  was  to  be  wholly  dependent  upon 
the  occurring  of  an  event  over  which  neither  party  had  any 
control,  and  the  action  was  one  founded  upon  the  supposed 

•right  to  recover  money  won  upon  the  happening  of  that 
event,  viz.,  the  winning,  by  a  particular  horse,  of  a  particu- 
lar race.  This  being  so^  we  think  it  matters  not  that'  the 
bargain  was  complicated  by  a  prodsion  for  other  contingen- 
cies ;  as,  for  instance,  that  the  defendant  was  only  liable  to 
Eay  the  iB50  if  he  backed  the  particular  horse  and  won  upon 
ira.  The  substance  of  the  contract  is  always  to  be  re- 
garded, and  we  think  that  a  contract  such  as  this,  however 
disguised,  is  in  substance  a  contract  by  way  of  wagering. 
In  Orizeuoood  v.  Blanei^)  it  was  held  that  a  contract  was 
within  the  statute,  though  on  the  face  of  it  it  appeared  to  be 
a  contract  for  the  sale  of  shares,  if  it  was  in  fact  only  in- 
tended that  differences  should  be  paid,  and  no  shares  really 
pass,  and  on  the  same  principle,  in  Rourke  v.  Short {*)  it  was 
79]  l^eld  *that  when  a  contract  mainly  depended  upon  a 
wager  no  action  could  be  maintained  upon  it,  even  in  an  ac- 
tion for  goods  sold,  when  tlie  parties  had  agreed  that  the 

(»)  11  C.  B.,  588.  O  5  E.  A  B.,  904 ;  25*L.  J.  (SIB.),  196. 
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price  of  the  goods  agreed  to  be  sold  by  the  plaintiff  to  the 
defendant  should  depend  upon  the  result  of  such  wager. 
The  case  of  Hill  v.  F'ox  (*)  was  decided  on  'the  same  princi- 
ple, and  is  to  the  like  effect.  The  cases  cited  by  Mr.  Willis 
on  belralf  of  the  plaintiff  were  none  of  them  inconsistent 
with  our  decision.  They  were  not  cases  of  actions  brought 
by  one  party  to  a  wagering  contract  against  the  other  lor 
money  alleged  to  be  due  under  the  contract.  In  the  case  of 
Beesion  v.  iBeeston  (*),  which  was  the  most  relied  upon,  the 
court  only  held  that  the  plaintiff  could  recover  on  a  check 
given  by  defendant  to  the  plaintiff  for  the  amount  of  raonevs 
received  by  the  defendant  for  winnings  on  bets  made  by  the 
defendant  with  third  persons,  as  agent  for  the  plaintiff. 
This  was  held  not  to  oe  the  case  of  an  action  upon  a  con- 
tract by  way  of  wagering,  but  of  one  brought  upon  a  check 
given  for  money  received  bv  the  defendant  for  which  he 
was  liable  to  account  to  the  plaintiff.  Johnson  v.  Lanslev  (^) 
was  a  similar  case,  and  is' no  authority  for  the  plaiutiit  in 
the  present  case,  who  sues  upon  the  contract  itself.  We  are 
of  opinion  that  the  order  must  be  made  absolute  to  enter 
judgment  for  the  defendant  with  costs. 

Order  absolute. 

Solicitors  for  plaintiff:   Torr  &  Co.^  for  Hughes. 
Solicitors  for  defendant:  yizardy   Crowther  &  Oo.y  tot 
Lynch  &  Teebay. 

(>)  4  H.  <fc  N.,  859.  (>)  1  Ex.  D.,  13.  O  ^^  ^-  ^«  ^^' 


[2  Common  Pleas  DiyMon,  88.] 
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pN  THE  COURT  OF  APPEAL.] 

*BuRCHELL  V.  Clark  ('). 


ConMtrueAon  of  lhed~~Lea»9  and  C<nmierpart,  DUerepaney  httwem — Clerieal  Error 

in  Lease, 

By  an  {ndentnre  of  lease  dated  in  1784  and  executed  by  tho  lessor,  he  demised 
certain  premises  to  hold  to  the  lessee  and  his  assigns  for  the  term,  of  ninety-/ovr 
and  a  Quarter  years,  yielding  and  paying  therefor  during  the  said  term  of  nlnety- 
one  aoa  a  quarter  years  heiieby  demised  a  yearly  rent.  The  number  of  years  was 
not  mentioned  in  any  other  clause  of  the  lease.  B|it  the  counterpart  executed  by 
the  lessee,  which  was  otherwise  identical  with  the  lease,  had  ninety-one  in  the 
haheiuhun  as  well  as  in  the  reddendum.  In  an  action  by  the  assignee  of  the  rever- 
sion to  recover  possession  against  the  assignee  of  the  lessee  after  the  lapse  of  Uie 
ninety -one  and  a  quarter  years : 

Hdd^  overruling  the  judgment  of  the  Common  Pleas  Divisioq  (by  Cockbum,  O.J., 
and  Bramwell  and  Amphlett,  JJ.A.;  Kelly,  C.B.,  dissenting),  that,  there  being  a 
qoanifest  clerical  error  in  tl)e  lease,  the  counterpart  might  be  lool^ed  at  to  ascerUin 

41       0)  Reversing  18'£ng.  R.,  282. 
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where  the  mistake  lay,  and  that,  on  the  true  construction  of  the  lease  and  connter- 
part  taken  together,  the  "  ninety -four  **  in  the  lease  must  be  rejected,  and  the  lease 
read  as  a  grant  for  ninety-one  and  a  quarter  years  only. 

Appeal  from  the  judgment  of  the  Common  Pleas  Division 
in  favor  of  the  defendant  on  a  special  case  (*). 

The  a6tion  was  to  recover  possession  of  three  houses  in 
the  Euston  Boad  by  the  assignee  of  the  reversion  against 
the  assignee  of  a  lease  granted  in  1784  by  Henry  Peaton,  the 
then  owner  in  fee,  to  one  Samuel  Coney. 

The  indenture  of  lease  was  dated  the  3d  of  September, 
1784,  and  was  executed  by  the  lessor  only. 

There  were  no  recitals,  but  the  indenture  witnessed,  that 
in  consideration  of  the  surrender  of  a  former  lease  granted 
by  the  lessor  to  tlie  lessee,  and  of  the  buildings  erected  by 
tne  lessee  upon  the  ground,  and  of  the  yearly  rent  to  be 
paid  and  covenants  in  the  indenture  by  the  lessee  to  be  ob- 
served, H.  Penton  "doth  demise,  &c.,  unto  the  said  S. 
Coney  all  that  piece  of  ground  situate,"  &c.  "To  have  and 
to  hold  the  said  piece  of  ground,  &c.,  unto  the  said  S.  Coney, 
his  executors,  administrators,  and  assigns,  from  the  feast- 
day  of  St.  John  the  Baptist  last  past  before  the  date  hereof, 
89]  for  and  *during  and  unto  the  full  end  and  term  of 
n\nety-/our  years  and  one  quarter  of  a  year  from  thence 
next  ensuing,  and  fully  to  be  complete  and  ended.  Yield- 
ing and  paying  therefor  yearly,  and  every  year  during  the 
said  term  of  ninety-one  years  and  one  quarter  of  a  year 
hereby  demised  unto  the  said  H.  Penton,  his  heirs  and 
assigns,  the  yearly  rent  or  sum  of  £3. 

The  number  of  years  was  not  mentioned  in  any  other 
clause  of  the  indenture,  but  in  the  covenants  to  pay  rent, 
&c.,  and  in  the  proviso  for  re-entry  at  the  end  or  other 
sooner  determination  of  the  lease,  the  phrase  was  "  the  said 
term  hereby  demised." 

The  counterpart,  which  was  executed  by  the  lessee  only, 
was  identical  with  the  lease,  except  that  "ninety-one" 
years  occurred  in  the  habendum  as  well  as  in  the  red^ 
dendum. 

There  were  some  other  facts  stated  in  the  case  as  set  out 
in  the  report  in  the  court  below,  which  it  is  unnecessary  to 
give. 

The  Common  Pleas  Division  held  that  the  habendum  in 
the  lease  must  govern,  that  the  lease  was  therefore  for  ninety- 
four  and  a  quarter  years ;  and  that  the  defendant  was  enti- 
tled to  judgment. 

On  appeal. 

(>)  1  C.  p.  D.,  602;  18  Eng.  R.,  282.    * 
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Dec.  15.  Finlay^  and  O.  H,  Kennedy ^  for  the  plaintiff: 
The  court  beiow  gave  too  much  weight  to  the  lease  as  distin- 
guished Irom  the  counterpart.  The  two  are  in  effect  but  one 
deed,  and  the  one  parr,  may  be  used  to  correct  an  obvious 
mistake  iu  the  other.  The  counterpart,  for  many  purposes,  is 
primary  evidence  against  the  lessee :  Houghton  v.  Kcsnigi^) ; 
lioe  V.  Davis  (*).  When  there  is  an  obvious  mistake,  even 
in  the  most  operative  part  of  a  deed,  a  court  of  Jaw  will  cor- 
rect the  mistake,  that  is,  will  read  or  construe  the  deed  as 
if  the  mistake  were  corrected.  In  Wilson  v.  Wilson  ('),  in 
articles  of  separation  between  husband  and  wife  the  name 
of  the  husband  appeared  as  the  person  against  whose  debts 
the  trustees  were  to  give  the  husband  an  indemnity,  and  the 
House  of  Lords  held  that  the  deed  must  be  read  as  if  the 
name  of  the  wife  were  there.  And  Lord  St.  Leonards  ob- 
served  that  it  was  a  great  mistake  to  suppose  that  even  a 
court  of  law  could  *not  correct  a  mistake  or  error  on  [90 
the  face  of  an  instrument.  If  an  undoubted  mistake  vvas 
clearly  pointed  out  on  the  face  of  an  instrument,  both 
courts  of  law  and  equity,  without  at  all  going  into  parol 
evidence  upon  it  might  correct  it.  And  he  instanced  an 
anonymous  case  cited  by  BuUer,  d^.,  in  Bache  v.  Proctor  (*), 
in  which  the  Court  of  Common  Pleas  had  enforced  a  bond 
for  the  non-payment  of  money,  although  the*defeasance  of 
the  bond  was  if  the  obligor  did  not  pay  the  money,  but  the 
court  said*  the  word  ''not"  was  clearly  a  blunder,  and  read 
the  instrument  as  if  it  were  not  there.  Again,  in  Spyve  v. 
Tophavi  (•),  where  the  lease  was  to  the  trustee  and  the  re- 
lease granted  the  premises  to  the  cestui  que  trusty  to  hold  to 
the  trustee,  the  grant  to  the  cestui  que  trv^t  was  rejected  as 
a  mistake.  Morton  v.  Woods  (')  is  also  a  case  in  which  the 
Exchequer  Chamber  looked  at  the  intention  rather  than  the 
words  used. 

A  passage  from  Sheppard's  Touchstone,  p.  52,  was  cited 
and  relied  on  by  Archibald,  J.,  in  the  court  below,  that  in 
case  of  difference  the  counterpart  must  be  made  to  agree 
with  the  lease,  which  is  the  principal ;  but  that  is  when  the 
difference  is  between  the  lease,  consistent  in  itself,  and  the 
counterpart,  not  when  the  discrepancy  between  the  two 
arises  from  the  lease  having  two  inconsistent  clauses.  In- 
deed, unless  so  limited,  that  passage  in  Sheppard's  Touch- 
stone is  not  to  be  reconciled  with  other  passages.  Thus  at 
p.  62  it  is  said :  ''All  the  parts  of  a  deed  indented  in  judg- 

(>)  18  a  B.,  285;  25  L.  J.  (O.P.),  218.  (*)  1  Doug.,  at  p.  »84. 

(<)  7  East,  8tf8.  («)  8  East,  116. 

(»)  5  H,  L.  C,  40, -66;  28  L.  J.  (Oh.),  (•)  Law  Rep.,  4  Q.  B.,  298. 
697,  708. 
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ment  of  law  do  make  up  but  one  deed,  and  every  i>art  is  of 
as  great  force  as  all  the  parts  together,  and  they  are  esteemed 
the  mutual  deeds  of  eitlier  party,  and  either  party  may  be 
bound  by  either  part  of  the  same.  And  the  words  of  the 
indenture  are  the  words  of  either  party..  And  albeit  they 
be  spoken  as  the  words  of  the  one  party  only,  yet  they  are 
not  his  words  alone,  but  may  be  applied  to  the  other  party 
if  they  do  more  properly  belong'  to  linn  ;  for  every  worci  that 
is  doubtful  shall  be  applied  and  expounded  to  be  spoken  by 
him  to  whom  they  will  best;  agree,  according  to  the  intent  of 
the  parties,  and  they  shall  not  oe  taken  more  stronglv  against 
one,  or  benelBicially  for  the  other,  as  the  words  of  a  deed  poll 
shall."  This  shows  that  in  such  a  case  as  the  present  the 
91]  lease  *and  counterpart  must  be  treated  as  of  equal 
value,  and  if  so,  there  cannot  be  a  doubt  that  the  term  in 
the  habendum  in  the  lease  must  be  rejected.  Again,  the 
4th  rule  of  construction  given  in  Shep.  Touch.,  p.  87,  is: 
^^That  the  constructioa  be  made  upon  the  entira  deed,  and 
that  one  part  of  it  doth  help  to  expound  another,  and  that 
every  word  (if  it  may  be)  may  take  effect  and  none  be  re- 
jected, and  that  all  the  parts  do  agree  together  and  there  be 
no  discordance  therein.  Ex  antecedent/ bv^  et  consequentl- 
bits  est  optima  inieipretaiio :  for  Turpis  est  pars  qucB  cum 
stLo  toto  non  eonvenit.  Maledicta  expositio  quce  corrumpit 
textum^ 

Dec.  16.  Benjamin^  Q.C,  and  J.  Oraham^  for  the  de- 
fendant: The  lessor  is  bound  by  the  deed  which  he  has 
executed  ;  and  he  cannot  now  be  permitted  to  aver  or  prove 
anything  against  it :  2  Bl.  Com.,  p.  295.  What,  therefoi-e,  is 
the  construction  of  the  lease  taken  by  itself  i  Clearly  it  must 
be  construed  as  a  grant  for  ninety-four  and  a  quarter  vears. 
In  Shep.  Touch.,  p.  53,»  "Although  botli  parts  of  the  in- 
denture are  but  as  ope  deed,  yet  the  part  of  the  grantor  is 
as  the  principal,  the  other  is  not  but  a  counterpart.  And 
therefore  if  the  lessor  only  seal,  and  not  the  lessee,  yet  it  is 
as  good  [to  bind  him]  as  if  both  sealed  [and  frequentlj^  a 
grantee  mav  be  bound  by  acceptance^  as  an  estoppel,  1  Int»t. 
143  a]  ;  and  if  there  be  any  difference  between  the  parts,  the 
counterpart  shall  be  made  to  agree  with  the  principal,  and 
it  [the  error]  shall  be  deemed  the  misprision  of  the  clerk." 

[Amphlktt,  J.A.  :  The  author  is  speaking  of  a  case 
where  the  fease  or  the  principal  is  consistent  with  itself.  J 

The  sixth  and  seventh  rules  of  construction  given  in  Shep- 
pard,  p.  88,  are  :  ''6.  That  all  the  woi'ds  of  the  deed  in  con- 
struction be  taken  most  strongly  against  him  that  doth  speak 
them,  and   most  in  advantage  of  the  other  party  .  . 


^> 
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**7.  Tliat  if  there  be  two  clauses  or  parts  of  the  deed  repug- 
nant the  one  to  tlie  other,  the  first  part  shall  be  received  and 
tlie  latter  rejected,  except  there  be  some  special  reason  to 
the  contrary;  and  therefore  herein  a  deed  doth  differ  from 
a  will."  And  Blaokstone  (2  Co^.,  p.  381)  adopts  that  lan- 
guage. In  Shep.  Touch.,  p.  75,  it  is  said :  "The  hahendum 
doth  properly  succeed  the  premises.  .  .  .  And  the  office 
liereof  is  to  set  down  again  the  name  of  the  grantee,  the 
estate  *that  is  to  be  made  and  limited,  or  the  time  that  [92 
the  grantee  shall  have  in  this  thing  granted  or  demised^  and 
to  wliat  use." 

[CooKBURN,  C.J.:  In  Shep.  Touch.,  at  p.  52,  a  similar 
description  of  the  hahendum  occurs,  and  Preston  inserts 
**  [which  is  a  formal  and  not  an  essential  part  of  a  deed]." 
And  in  Smith's  Landlord  and  Tenant,  pp.  103-4,  it  is  said: 
*'  It  is  often  said  by  our  text-writers  that  the  habendum  in 
a  deed  may  limit  and  ascertain  the  extent  of  general  words 
used  in  the  premises,  but  cannot  contradict  or  destroy  them: 
thus,  for  instance,  if  in  the  premises  A.  were  to  demise  to  B. 
for  ninety-nine  years  habendum  to  him  for  twenty-one  years, 
the  habendum  would  be  void,  and  the  lessee  would  take  for 
ninety-nine  years:"  citing  Plowd.,  153.  The  habendum^ 
therefore,  is  not  the  chief  part  of  the  deed.] 

It  is  to  be  observed  that  there  are  no  proper  "premises"  in 
this  deed.  Consequently  the  habendum  is  the  all-important 
and  only*  operative  part  of  the  deed.  It  is  said  that  tne  red- 
dendumh  inconsistent,  but  that  inconsistency  is  taken  away 
by  the  covenant  to  pay  the  rent,  which  is  "during  the  term 
hereby  demised,"  that  is,  ninety-four  years  and  a  quarter. 

[B  RAM  WELL,  J.  A.:  The  lessee  has  only  executed  a  deed 
binding  himself  for  ninety-one  years  and  a  quarter.  In 
Pearse  v.  MorriceQ)  .the  counterpart  was  held  to  be  "the 
indenture  of  demise"  as  against  the  lessee.] 

Finlay^  in  reply,  referred  to  Rules  of  Construction  1  and 
2  in  Shep.  Touch.,  p.  86,  and  to  the  judgment  of  Bayley,  B., 
in  Strickland  v.  Maicwell{^\  where  he  says:  "The  haben- 
dum is  the  proper  place  to  look  to  for  the  purpose  of  ascer- 
taining what  period  the  parties  had  in  their  contemplation  in 
making  a  lease,  because  it  is  generally  the  office  of  that  part 
of  the  deed  to  fix  the  time  during  which  the  lessor  grants 
that  the  lessee  shall  enjoy  the  demised  premises.  I  agree 
that  you  may  look  at  other  parts  of  the  instrumopt,  and  that 
if  you  can  see  clearly  that  it  must  have  been  the  intention 
of  the  parties  that  the  lease  should  endure  for  a  longer  pe- 
riod of  time  than  the  habendum  specifies,  the  other  part 

0)  8  B.  <b  Ad,  896.  (>)  2  Or.  &  M.,  at  p.  649. 
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of  the  lease  may  control  the  habendum;  but  then  it  must 
be  clear  from  those  other  parts  of  the  lease  that  it  could  not 
have  been  the  intention  of  the  parties  that  the  haJbendum 
93]  should  *operate  according  to  the  words.  It  must,  how- 
ever, be  a  strong  case,  and  quite  clear  that  it  could  not  be 
the  intention  of  the  parties  that  he  should  hold  for  the 
term  specified  in  the  habendum^  Nothing  can  be  clearer 
in  tlie  present  case,  looking  at  the  lease  and  counterpart  as 
one  instrument,  than  tliat  the  parties  did  not  intend  that  the 
lessefe  should  hold  for  the  term  of  ninety-four  and  a  quarter 
years  specified  in  the  hdbendum  of  the  lease. 

CocKBURN,  C.  J.:  The  case  has  been  so  fully  argued,  and 
the  point  moreover  lies  in  so  small  a  compass,  that  I  think 
we  are  in  a  position  to  pronounce  judgment  at  once,  al- 
though the  court  is  not  unanimous.  In  my  opinion  the 
decision  of  the  Common  Pleas  Division  ought  to  be  reversed. 
In  the  view  I  take,  I  am  very  clearly  of  opinion  that  it  is 
not  necessary  to  overrule  any  of  the  canons  of  construction 
which  have  been  relied  on  by  the  defendant's  counsel.  I 
confess  that  I  am  not  a  great  admirer  of  canons  of  construc- 
tion. They  were  framed  with  a  view  to  general  results,*  but 
are  sometimes  productive  of  injustice  by  leading  to  results 
contrary  to  the  intentions  of  the  parties;  but  still  in  a  case 
to  which  they  clearly  applied  we  should  hold  ourselves 
bound  by  them.  And  I  am  glad  to  think  that  in  the  present 
instance  we  can  decide  the  question  before  us  in  accoidance 
with  the  real  justice  of  the  case,  without  violating  any  of 
the  canons  of  construction  which  have  been  generally 
adopted.  It  is  perfectly  clear  that  in  the  deed  executed  by 
the  lessor  there  is  some  clerical  error :  for  the  habendum  is 
for  ninety-four  and  a  quarter  years,  while  the  reddendum  is 
for  '*the  said  term  of  ninety-one  and  a  quarter  years.'' 
Either,  therefore,  the  ninety-four  ought  to  be  ninety-one,  qr 
the  ninety  one  ought  to  be  ninety- four.  There  was  a  coun- 
terpart executed  bv  the  lessee  at  the  same  time  that  the  lease 
was  executed  by  the  lessor,  and  the  question  is  whether  we 
can  refer  to  the  counterpart  in  order  to  see  which  is  the 
error  in  the  lease.  I  quite  agree  that,  if  there  were  only  one 
deed,  the  habendum  would  be  the  dominant  part,  and  must 
prevail,  and  the  reddendum  would  be  subordinate,  and 
must  yield,  if  there  were  any  inconsistency  between  the  two. 
I  agree,  also,  if  there  were  an  inconsistency  between  the 
lease  and  the  counterpart,  if  it  were  clear  that  a  mistake  had 
94]  been  made  in  not  making  the  counterpart  and  *leavse 
correspond,  according  to  the  canon  of  construction  laid  down 
in  Sheppard's  Touchstone,  the  counterpart  must  give  way, 
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being  the  inferior  instrument,  and  theJease,  which,  is  the 
superior  instrument,  must  prevail.  But  here  the  difference 
is  not  between  the  lease  and  counterpart  independently  of 
any  inconsistency  in  the  lease  itself.  Here  the  lease  exe- 
cuted by  the  lessor  contains  a  palpable  mistake,  and  the 
canon  of  construction  does  not  exclude  us  from  looking  to 
see  where  the  mistake  lies  by  referring  to  the  counterpart. 
There  is  nothing  in  the  canons  of  construction  to  show  that 
the  lease  and  counterpart  may  not  be  treated  as  one  common 
instrument,  and  consequently  I  can  see  no  reason  in  com- 
mon sense,  and  I  find  no  authority,  why  we  should  not  as- 
certain where  the  manifest  error  lies.  And  when  we  find  a 
manifest  discrepancy  between  the  habendum  and  redden- 
dum in  the  lease,  but  no  such  discrepancy  in  the  counter- 
{)art,  the  Tiohendum  and  reddendum  in  the  latter  being 
or  the  same  term  of  years,  and  when  we  consider  that  the 
counterpart  was  the  deed  which  the  lessor  accepted  from  the 
lessee,  we  may  well  resort  to  the  counterpart  to  see  how 
the  discrepancy  between  the  habendum  and  the  reddendum 
in  the  lease  itself  is  to  be  solved. 

If  from  any  other  part  of  the  deed  we  could  solve  the 
diflBcttlty,  and  come  to  the  conclusion  that  the  "ninety- 
four"  was  inserted  by  mistake,  we  should  clearly  be  at 
liberty  to  do  so.  If,  for  instance,  in  the  covenant  to  pay 
rent  the  covenant,  instead  of  being  to  pay  during  the  said 
term,  had  been  to  pay  during  "  the  said  term  hereby  de- 
mised of  ninety-one  and  a  quarter  years,"  it  would  be  clear 
that  the  mistake  lay  in  the  habendum^  and  the  mistake 
would  be  corrected  by  the  deed  itself.  In  like  manner  if  we 
are  to  treat  the  two  instruments  as  relating  to  one  common 
transaction,  I  can  see  no  reason  why  we  should  not  correct 
the  palpable  mistake  in  the  lease  by. reference  to  the  coun- 
terpart, just  as  well  as  by  reference  to  other  parts  of  the 
very  same  deed.  If,  again,  in  what  are  called  the  "prem- 
ises" the  number  ninety-one  had  occurred,  the  mistake  in 
the  habendum  would  have  been  corrected,  just  as  by  the 
covenent  to  pay  rent ;  and  so  by  reference  to  the  counter- 
part, in  which  there  is  no  discrepancy,  we  may  ascertain 
where  the  mistake  lies.  I  see  no  reason  in  the  world  why 
we  should  not  resort  to  the  counterpart,  and  by  so  doing  in 
effect  *reform  the  lease  according  as  justice  requires  [95 
by  giving  to  it  the  interpretation  which,  beyond  all  ques- 
tion, if  it  had  been  correctly  drawn  according  to  the  inten- 
tion of  the  parties,  it  must  have  had. 

I  am  of  opinion,  therefore,  that  the  judgment  must  be 
reversed,  and  judgment  entered  for  the  plaintiff. 
19  Eng.  Rep.  42 
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Kelly,  C.B.:  I.  have  the  greatest  difficulty  in  dealing 
with  this  case,  because  I  cannot  doubt  that  the  real  inten- 
tion of  the  parties  was  that  the  lease  should  be  for  ninety- 
one  years  and  a  quarter,  and  not  for  ninety-four  years  and 
a  quarter ;  ^nt  on  reference  to  the  canons  of  construction, 
which  have  been  adopted  by  the  very  highest  authority,  and 
applying  them  to  the  present  case,  I  cannot  see  how  any 
other  construction  can  be  arrived  at  than  that  the  lease  is  a 
grant  of  a  term  of  ninety-four  years  and  a  quarter,  and  not 
of  ninety-one  years  and  a  quarter  only.  I  agree  that  we 
must  look  at  the  counterpart  as  well  as  the  lease,  but  look- 
ing at  the  two  instruments  it  is  at  once  apparent  that  while 
the  lease  purports  to  be  a  grant  for  ninety-four  and  a  quar- 
ter years,  the  counterpart  only  shows  a  term  for  ninety-one 
and  a  quarter  years,  tlie  two  instruments  are  thus  inconsist- 
ent, and  when  that  is  the  case,  on  the  true  rule  of  construc- 
tion, the  counterpart  must  yield  to  the  lease  itself.  That  is 
not  only  the  effect  of  the  rules  of  Tonstruction,  but  no  au- 
thority to  the  contrary  has  been  cited  to  show  that  where 
the  two  instruments  are  absolutely  inconsistent,  the  lease 
must  not  prevail,  or  be  sacrificed  to  the  counterpart.  Again, 
it  is  laid  down  that  if  by  means  of  the  habendum^  or  by  the 
operative  part,  or  the  premises,  as  it  is  called,  a  term,  say 
oi  liinety-iour  years,  is  expressly  granted,  and  in  a  subse- 
quent part  of  the  deed  a  shorter  term  is  referred  to,  the 
former  part  must  prevail.  This  principle  is  so  clearly  es- 
tablished that  it  is  admitted,  in  the  present  case,  that  if  the 
lease  is  to  be  taken  by  itself  it  must  be  interpreted  as  a 
grant  of  ninety-four  and  a  c[uarter  years.  If  that  be  so, 
what  difference  can  it  make,  if  we  refer  to  the  counterpart 
and  find  that  it  is  inconsistent  with  the  lease  i  The  counter- 
part must  give  way.  I  do  not  say,  if  the  canons  of  con- 
struction were  not  such  as  I  suppose  them  to  be,  and  the 
two  instruments  could  be  taken  together  as  of  equal  avail, 
96]  that  this  ^would  be  the  construction.  But  a  mistake 
has  been  made  in  the  lease.  By  the  rules  of  construction 
that  mistake  must  be  taken  to  be  in  the  second  clause,  refer- 
ring as  it  does  to  the  term  hereby  demised  of  ninety-one  and 
a  quarter  years,  whereas  there  had  immediately  before  been 
an  express  grant  of  a  term  of  ninety-four  and  a  quarter  years. 
The  counterpart,  I  do  not  deny,  if  taken  alone,  would  go  to 
show  that  the  grant  was  for  ninety-one  and  a  quarter  years ; 
but  still,  I  do  not  think,  according  to  the  rules,  that  it  is 
sufficient  to  override  the  lease,  and  it  would  in  effect  be 
allowing  the  counterpart  to  set  aside  the  absolute  grant  of 
ninety -four  and  a  quarter  years.    And  I  can  find  no  author- 
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ity  for  saying  this  can  be  done.  I  am  extremely  reluctant 
to  differ  from  tlie  other  members  of  the  court ;  and  lam  glad 
that  they  can  see  their  way  to  an  opposite  conclusion,  as 
their  judgment  will  prevail,  which  I  think  is  to  do  justice, 
by  carrying  out  the  intention  of  the  parties. 

Amphlktt,  J.A.  :  My  Brother  Bramwell,  who  was 
obliged  to  leave  the  court,  has  desired  me  to  read  the  fol- 
lowing note  of  his  judgment:  ^^I  am  of  the  same  opinion, 
for  the  reasons  given  by  the  Lord  Chief  Justice.  I  am  of 
opinion  that  there  was  no  term  granted  and  accepted  for 
more  than  ninety-one  and  a  quarter  years.  It  is  manifest  to 
me  that  no  action  pf  covenant  could  be  maintained  for  breach 
of  covenant  after  the  ninety-one  and  a  quarter  years,  and 
consequently  that  the  term  is  of  no  greater  length."  I  am 
also  myself  of  the  same  opinion.  What  is  the  real  construc- 
tion of  these  two  documents  as  they  stand?  According  to 
one  of  the  canons  in  Sheppard's  Touchstone,  p.  62,  the  lease 
and  counterpart  are  really  but  one  document.  Formerly 
they  used  to  be  written  on  one  piece  of  paper  or  parchment. 
They  arjtj  still  but  one  deed,  and  we  have  a  right  to  look  at 
both  to  ascertain  the  construction.  We  start  with  this,  that 
both  parties  considered  and  intended  that  the  lease  and 
counterpart  should  be  identical.  We  look  at  the  lease, and 
find  it  inconsistent  with  itself.  It  has  in  the  hdbeiidum 
ninety-four  and  a  quarter  years,  in  the  reddendum  it  has  the 
said  term  of  ninety-one  and  a  q^uarter  years.  It  is  perfectly 
clear  that,  of  the  two  terms  ninety-four  and  a  quarter  and 
ninety-one  and  a  quarter,  one  must  be  incorrect.  In  the  or- 
dinary case,  the  canon  of  construction  would  apply  which 
says  that  the  habendum  *is  to  govern,  because  the  [97 
lease  is  a  ^rant  by  the  lessor,  and  must  be  taken  most  strongly 
a^inst  him  ;  and  if  the  lease  stood  alone,  ^^  the  said  term  of 
ninety-one  and  a  quarter  years  "  would  be  corrected  and  the 
ninety-one  would  be  rejected,  and  the  ninety-four  in  the  ha- 
bendum would  govern  the  lease.  But  the  first  thing  that  a 
tnan  of  business  would  do  on  ascertaining  the  discrepancy  in 
the  lease,  would  be  to  look  at  the  counterpart, — and  the 
counterpart,  it  is  to  be  observed,  is  the  only  document  ex- 
ecuted by  the  lessee, — and  he  would  find  that  ninety-one  and 
a  quarter  runs  throughout.  The  counterpart  was  intended 
to  be  identical  with  the  lease,  and  it  is  so  with  one  exception, 
and  that  is  from  an  inconsistency  which  is  clearly  a  mistake 
in  the  lease.  Looking  at  the  two  together,  tiiere  cannot  be  a 
doubt  that  they  were  intended  to  be  the  one  a  copy  of  the 
other,  and  that  each  was  injtended  to  be  consistent,  and  it 
was  not  intended  that  an  inconsistency  should  be  copied. 
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Probably  both  lease  and  counterpart  were  copied  from  the 
same  rough  draft,  and  the  mistake  was  made  in  the  copying 
of  the  lease. 

But  we  are  told  of  another  canon,  that  if  the  lease  and 
counterpart  differ,  the  lease  is  to  prevail.  I  do  not  doubt 
that  that  would  be  so  in  the  ordinary  case.  If  in  the  lease 
the  ninety- four  had  occurred  in  both  places,  and  in  the  coun- 
terpart ninety-one  in  both  places,  I  cannot  doubt  that  we 
should  have  acted  on  the  canon  and  have  said  that  the  lease 
naust  prevail.  But  the  author,  when  stating  the  canon,  had 
in  his  mind  the  ordinary  case,  assuming  that  there  is  nothing 
inconsistent  in  the  lease  itself.  And  I  cannot  doubt  that  we 
ought  not  to  act  upon  the  canon  when  it  is  clear  that  there 
is  a  mistake  in  the  lease  and  the  counterpart  is  consistent 
throughout.  We  do  not  overrule  the  canon,  but  we  put  a 
sensible  and  reasonable  construction  upon  it. 

Some  of  the  cases,  which  have  been  cited  for  the  plaintiff, 
but  have  not  been  noticed  by  the  counsel  for  the  defendant, 
have  an  important  bearing,  as  showing  that  the  courts  of 
law  and  equity, — for  the  rule  was  the  same  in  both,— where 
there  is  a  manifest  error  in  a  document,  will  put  a  sensible 
meaning  on  it  by  correcting  or  reading  the  error  as  corrected. 
98]  ^yve  v.  Topham  (*)  was  a  ^rather  stronger  case  than 
the  present.  A  lease  having  been  made  to  the  trustee,  the 
release  by  mistake  was  made  to  the  cestui  que  trusty  so  that 
no  estate  passed  by  the  exact  words  of  the  deed.  But  the 
ti  tie  was  held  to  be  good.  And  Lord  Ellenborough  expressed 
himself  as  glad  to  find  satisfactory  cases  which  authorized 
the  court  to  put  a  construction  on  the  deed  in  support  of  it, 
which  from  the  reason  and  good  sense  of  the  thing  they 
would  probabi  V  have  done  without  such  authorities.  Again, 
Wilson  V.  Wilson  {*)  is  a  very  important  case,  and  one  iii 
which  Lord  St.  Leonards  took  part.  There  there  was  an 
agreement  for  separation,  of  a  husband  and  wife,  and  by  a 
mistake  in  the  draft  deed  the  trustees  were  made  to  indem- 
nify the  husband  against  his  own  debts.  The  House  of 
Lords,  in  accordance  with  good  sense  and  reason,  held  that 
the  name  of  the  wife  must  be  read  instead  of  the  name  of 
the  husband,  and  they  ordered  the  execution  of  the  deed  in 
the  terms  in  which  they  held  the  parties  had  intended  the 
agreement  to  have  been  drawn  up.  This  was  a  case,  there- 
fore, not  of  rectifying  a  written  instrument,  but  of  carrying 
out  an  agreement  by  reading  the  written  instrument  as  if  the 
manifest  error  had  been  corrected.  On  these  short  grounds, 
I  think,  finding  an  inconsistency  in  the  lease,  and  looking 

(>)  8  East^  116.  (•)  5  H.  L.  C,  40;  28  L.  J.  (Ch.),  697. 
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at  both  documents,  we  are  fully  justified  in  holding  that, 
according  to  the  proper  construction,  ninety-one  and  a  quar- 
ter must  be  read  instead  of  ninety-four  and  a  quarter.  That 
being  so,  the  defendant  must  stand  in  the  same  position  as 
the  original  lessee,  as  it  is  clear  that  the  original  lessee  could 
not  convey  more  than  he  took  under  the  lease.  The  judg- 
ment must  be  reversed  and  entered  for  the  plaintiff.        t 

Judgment  reversed. 

Solicitor  for  plaintiff :   W.  W.  Hayne, 

Solicitors  for  defendant :  MackesoUy  Taylor  &  ArnovM. 

See  18  Eng.  R.,  288  note. 


[2  Common  Pleas  DlYision,  99.] 

Dec.  9,  11,  1876. 

[IN  THE  COURT  OF  APPEAL.] 

*Stone  V.  The  Mayor,  Aldermen  and  Bur-     [99 

GESSES  OF  Yeovil.  • 

Lands  Cla^tutt  CormolidaHon  Act,  1846  (Sdb9  Vict,  c,  18),  m.  9,  22,  ^^—Waferworka 
Clawet  Act,  1847  (10  <fe  1 1  Viet.  c.  17),  m.  6,  Vl^PurckoM  of  Stream  of  Water-^, 
CwnpemaHon  for  injurumsli/  affecting  iMnd — TenaiUfor  Life — UUra  virea. 

Under  a  local  Waterworks  Act,  which  incorporated  the  Lands  Clanses  Act,  1846, 
and  the  Waterworks  Clauses  Act,  1847,  the  defendants  were  empowered  to  take,  use 
divert,  and  appropriate  certain  streams,  and  amongst  others  a  stream  necessary  for 
the  working  of  a  mill,  of  which  the  plaintiff  was  tenant  for  life.  The  defendants 
gave  the  plaintiff  notice  of  their  Intention  to  take  the  whole  of  the  stream,  but 
actaally  diverted  only  a  portion  of  it;  and  afterwards,  by  an  agreement  purporting 
to  be  made  under  the  special  act,  the  plaintiff  and  defendants  nominated  two 
practical  8urve3'or8  to  determine  the  amount  of  compensation  to  be  then  paid  by  the 
defendants  for  the  damage  which  the  owner  or  owners  for  the  time  being  of  the  mill 
might  sustain  by  the  abstraction  of  the  whole  of  the  stream  which  the  defendants 
were  authorized  to  take.  The  two  surveyors  did  not  agree  on  a  valuation,  and  ac- 
cordingly a  third  surveyor  was  nominated  by  two  justices  under  the  9th  section  of 
the  Lands  Clauses  Act,  on  the  application  of  the  deffudants,  and  with  the  consent  of 
the  plaintiff,  to  determine  the  amount  of  compensation  for  the  damage  to  the  mill,  and 
he  awarded  the  sum  of  X989  for  compensation  for  the  permanent  damage  to  the 
owners  of  the  mill  from  the  abstraction  of  the  whole  of  the  stream. 

To  a  statement  of  claim  alleging  the  above  facts,  the  defendants  demurred,  on  the 
g^und  that  they  had  no  power  to  agree  to  make  compensation  for  the  abstraction  of 
the  whole  stream,  but  only  for  such  damage  as  was  done  to  the  owner  of  the  mill 
from  time  to  time  : 

//«/</,  affirming  the  decision  of  the  Common  Pleas  Division,  that  the  defendants 
had  power  under  their  act  to  purchase  and  divert  the  whole  stream,  and  that  having 
given  notice  to  the  plaintiff  of  their  intention  to  do  so,  they  were  bound  and  em- 
powered to  make  compensation  at  once  for  the  whole  value  of  the  interest  of  the 
owners  of  the  mill  in  the  stream,  and  not  merely  to  compensate  them  from  time  to 
tidle  for  injuriously  affecting  the  property. 

Held,  also,  that  if  the  case  was  considered  as  one  of  injuriously  affecting  the  prop- 
erty, the  statement  disclosed  a  good  agreement,  by  a  limited  owner  for  compensation 
for  permanent  injury  to  the  property,  under  the  9th  and  68th  sections  of  the  Lands 
Ckuses  Act,  1845. 
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The  9th  section  of  the  Lands  Clauses  Act,  1845,  applies  to  compensation  for 
injuriously  affecting  land  not  taken  by  the  promoters  as  well  as  to  compensation  for 
taking  lands ;  the  words  "  injury  to  any  nteh  lands  "  meaning  injury  to  lands  held  by 
persons  under  disability. 

The  d8th  section  of  the  same  act  applies  to  persons  under  disability  cluming  com- 
pensation for  permanent  Injury  to  land  as  well  as  to  owners  in  fee. 

Ftrraand  v.  Corporation  of  Srad/ord  (21  Beav.,  412.)  followed. 

Btuh  V.  TVowbridffe  Waterworks  Co,  (Law  liep.,  19  £q.,  291 ;  10  Ch.,  469),  distin- 
guished. 
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[2  Exchequer  Diyisioxi,  1.] 

Dec  1.  1876. 

[IN  THE  COURT  OP  APPEAL.] 

*NioiiOL8  V.  Marsland(*).  [1 

Waier  atitred — lAahUity  of  Owner  for  Escape  of  Water — Vie  major  or  Act  of  Ood 
pnmmaie  Cause  vf  Damage — Maxim  Sic  utere  tuout  alienum  non  lotdae. 

One  who  stores  water  on  his  own  land,  and  uses  all  reasonable  care  to  keep  it 
safely  there,  Is  not  liable  for  damage  effected  by  an  escape  of  the  water,  if  the  escape 
be  caused  by  the  act  of  God,  or  vie  majw  ;  e.g.,  by  an  extraordinary  rainfall,  which 
conld  not  reasonably  have  been  anticipated,  although,  if  it  had  been  anticipated,  the 
effect  might  have  been  prevented. 

On  the  defendant's  land  were  ornamental  pools  containing  large  quantites  of  water. 
These  pools  had  been  formed  by  damping  up  with  artificial  banks  a  natural  stream 
which  rose  above  the  defendant's  land  and  flowed  through  it,  and  which  was  allowed 
to  escape  from  the  pools  successively  bv  weirs  into  its  original  course.  An  extra- 
ordinary  rainfall  caused  the  stream  and  the  water  in  the  pools  to  swell  so  that  the 
artificial  banks  were  carried  away  by  the  pressure,  and  the  water  in  the  pools,  being 
thus  suddenly  let  loose,  rushed  down  the  course  of  ihe  stream  and  injured  the  plain- 
tiff's adjoining  property.  The  plaintiff  having  brought  an  action  against  the  defen- 
dant for  damages,  the  jury  found  that  there  was  no  negligence  in  the  maintenance  or 
construction  of  the  pools,  and  that  the  *flood  was  so  great  that  it  could  not  [3 
reasonably  have  been  anticipated,  though  if  it  had  been  anticipated  the  effect  might 
have  been  prevented : 

Hdi^  affirming  the  judgment  of  the  Court  of  Exchequer,  'that  this  was  in  substance 
a  finding  that  the  escape  of  the  water  was  caused  by  the  act  of  God,  or  vw  major, 
and  that  the  defendant  was  not  liable  fof  the  damage. 

RylandM  v.  Fletcher  (Law  Rep.,<8  H.  L.,  880,)  distinguished. 

(1)  Affirming  14  Eng.  R.,  688. 


336  EXCHEQUER  DIVISION.  [Vol.  H. 

1876  Kichols  v.  Manland. 

Appeal  from  a  judgment  of  the  Court  of  Exchequer 
(Kelly,  C.B.,  Bramwell  and  Cleasby,  BJB.),  making  absolute 
a  rule  to  enter  the  verdict  for  the  defendant.  Tiie  facts  are 
fully  set  out  in  the  report  of  the  case  in  the  court  below  (*). 
For  the  present  purpose  they  are  sufficiently  stated  in  the 
judgment. 

June  13,  14.  Cotton^  Q.C.  {Mclntyre^  Q.C.,  and  Coxorij 
with  him),  for  the  plaintiff,  appellant:  Assuming  the  jury 
to  be  right  in  finding  that  the  defendant  was  not  guilty  of 
negligence,  and  that  the  rainfall  amounted  to  vis  majoi\  or 
the  act  of  God,  still  the  defendant  is  liable  because  she  has, 
without  necessity  and  voluntarily  for  her  own  pleasure, 
stored  on  her  premises  an  element  which  was  liable  to  be 
let  loose,  and  which,  if  let  loose,  would  be  dangerous  to 
her  neighbors.  One  who  keeps  a  mischievous  animal,  with 
knowledge  of  its  propensities,  is  bound  to  keep  it  secure  at 
his  peril,  and  if  he  does  not,  is  liable  for  the  damage  caused, 
though  innocent  of  negligence:  May  v.  BurdtUi^),  The 
House  of  Lords  has  decided  that  water  is  in  the  same  cate- 
gory: Rylands  v.  Fletcher {^).  So,  though  a  railway  com- 
{)any,  when  authorized  by  statute  to  use  locomotives,  is  not 
iable  for  the  damage  done  by  sparks  of  fire,  if  they  have 
taken  all  reasonable  precautions  and  are  not  guilty  of  negli- 
gence :  Yaughan  v.  Taff  Vale  My.  Co,  (*),  yet  they  are  liable 
when  not  expressly  authorized  by  statute :  Jones  v.  Ftsti- 
niog  Ry.  Co.(*).  These  authorities  were  all  discussed  in 
Mad/ras  Ry.  Co.  v.  Zemindar  of  Carvatenagarum  (*),  where 
the  defendant  was  held  not  liable  on  the  ground  that  it  was 
3]  *his  duty  to  maintain  the  reservoirs  on  his  premises. 
Tlie  present  defendant  was  under  no  such  duty.  Even  if 
she  be  considered  innocent  of  wrong  doing,  why  should  the 
plaintiff  suffer  for  the  defendant's  voluntary  act  of  turning 
an  otherwise  harmless  stream  into  a  source  of  danger }  But 
for  the  defendant's  embankments,  the  excessive  rainfall 
would  have  escaped  without  doing  injury.  The  fact  of  the 
embankments  being  so  high  caused  the  damage.  They  ought 
to  have  been  much  higher  or  less,  or  the  weirs  ought  to 
have  been  much  larger  and  kept  in  order.  Even  if  vis  major 
does  excuse  from  liability,  the  vis  major  must  be  the  isole 
cause  of  the  damage,  which  it  was  not  here.  Such  a  storm  aa 
this  occurs  periodically,  and  may  be  foreseen,  and  is  there- 

{»)  Law  Rep.,  10  Ex.,  265 ;  14  Eng.  R.,        O  Law  Rep.,  1  Ex.,  265,  279 ;  affirmed 
638.  Law  Rep.,  S  U.  L..  »30.  839,  840. 

n  9  Q.  B.,  101,  112;  16  L.  J.  (Q.B.),      ^  {*)  6  li  4  N.,  679 ;  29  L.  J.  (Ex.).  247. 
64,  67.  (*)  Law  Rep.,  8  Q.  B.,  738. 

(•)  Law  Rep.,  1  Ind.  App.,  364,  885. 
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ir- 

fore  not  the  act  of  God  or  vis  major  in  the  sense  that  it  ex- 
cuses from  liability. 

Oorsty  Q.C.,  and  Hughes  {Dunn  with  them),  for  the  de- 
fendant, cited  Car  stairs  v.  Taylor  (*) ;  McCoy  v.  Danhey  (') ; 
Tenneat  v.  Earl  of  Glasgow  ("). 

Cur.  adv.  vuU. 

Dec.  1.  The  judgment  of  the  court  (Cockburn,  C.J., 
James  and  Mellish,  L.JJ.,  and  Baggallay,  J.A.)  (*),  was 
read  by 

Mkllish,  L.  J. :  This  was  an  action  brought  by  the  county 
surveyor (*)  of  the  county  of  Chester  against  the  defendant 
to  recover  damages  on  account  of  the  destruction  of  four 
county  bridjges  which  had  been  carried  away  by  the  burst- 
ing of  some  reservoirs.  At  the  trial  before  Cockburn,  C.  J., 
it  appeared  that  the  defendant  was  the  owner  of  a  series  of 
artificial  ornamental  lakes,  which  had  existed  for  a  great 
number  of  years,  and  had  never  previous  to  the  18th  day  of 
June,  1872,  caused  any  damage.  On  that  day,  however, 
after  a  most  unusual  fall  of  rain,  the  lakes  overflowed,  the 
dams  at  their  end  gave  way,  and  the  water  out  of  the  lakes 
carried  away  the  county  bridges  lower  down  the  stream. 
The  jury  found  that  there  was  no  negligence  either  in  the 
construction  or  the  maintenance  of  the  reservoirs,  but  that  if 
the  flood  could  have  been  anticipated,  the  effect  might  have 
been  *pre vented  (•).  Upon  this  finding  the  Lord  Chief  [4 
Justice,  acting  on  the  decision  in  Rylands  v.  Fletcher^) 
as  the  nearest  authority  applicable  to  the  case,  directed  a 
verdict  for  the  plaintiff,  but  gave  leave  to  move  to  enter  a 
verdict  'for  the  defendant.  The  Court  of  Exchequer  have 
ordered  the  verdict  to  be  entered  for  the  defendant,  and 
from  their  decision  an  appeal  has  been  brought  before  us. 

The  appellant  relied  upon  the  decision  in  the  case  of 
Rylands  v.  Fletcher  (').  In  that  case  the  rule  of  law  on 
which  the  case  was  decided  was  thus  laid  down  by  Mr.  Jus- 
tice Blackburn  in  the  Exchequer  Chamber  (') :  '*  We  think 
the  true  rule  of  law  is  that  the  person  who  for  his  own  pur- 

(')  Law  Rep.,  6  Ex.,  217.  thus:  **  In  this  ease  I  understand  the  jary 

(*)  20  Penn.  St  R.,  85.  to  have  found  that  all  reasonable  care  had 

(')  1  Court  of  Session  Cases,  8d  series,  been  taken  by  the  defendant,  that  the 

188.  banks  were  fit  for  all  events  to  be  antid- 

(^)  Archibald,  J.,  who  was  a  member  pated,  and  the  weirs  broad  enough;  that 

of  the  court  when  the  case  was  argued,  the  storm  was  of  such  violence  as  to  be 

died  before  judgment  was  delivered.  properly  called  the  act  of  God,  or  vit 

(»)  Under  48  Geo.  ».  c  59,  s.  4.  major." 

(*)  The  judgment  of  the  court  below,  (^)  Law  Rep.,  8  H.  L.,  830. 

read  by  Bramwell,  B.,  states  the  finding  (^)  Law  Rep.,  1  Ex.,  at  p.  279. 

19  Eng.  Rep.  43 
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poses  brings  on  his  lands  and  collects  and  keeps  there  any- 
thing likely  to  do  mischief  if  it  escapes,  must  keep  it  at  his 
peril,  and  if  he  does  not  do  so,  is  prima  facie  answerable 
for  all  the' damage  which  is  the  nataral  consequence  of  its 
escape.  He  can  excuse  himself  by  showing  that  the  escape 
was  owing  to  the  plaintiff's  default;  or  perhaps  that  the 
escape  was  the  consequence  of  vis  major ^  or  the  act  of  God ; 
but  as  nothing  of  the  sort  exists  here  it  is  unnecessary  to 
inquire  what  excuse  would  be  sufficient."  It  appears  to  us 
that  we  have  two  questions  to  consider :  First,  the  question 
of  law,  which  was  left  undecided  in  Rylands  v.  Fletcher  (*), 
can  the  defendant  excuse  herself  b^  showing  that  the  escape 
of  the  water  was  owing  to  vis  major ^  or,  as  it  is  termed  in 
the  law  books,  the  "act  of  God?"  And,  secondly,  if  she 
can,  did  she  in  fact  make  out  that  the  escape  was  so 
occasioned  \ 

Now,  with  respect  to  the  first  question,  the  ordinary  rule 
of  law  is  that  when  the  law  creates  a  duty  and  the  party  is 
disabled  from  performing  it  without  any  default  of  his  own, 
by  the  act  of  God,  or  the  King's  enemies,  the  law  will  excuse 
him ;  but  when  a  party  by  his  own  contract  creates  a.duty, 
he  is  bound  to  make  it  good  notwithstanding  any  accident 
by  inevitable  necessity.  We  can  see  no  good  reason  why 
6j  that  rule  should  not  be  *applied  to  the  case  before  us. 
The  duty  of  keeping  the  water  in  and  preventing  its  escape 
is  a  duty  imposed  by  the  law,  and  not  one  created  by  con- 
tract. If,  indeed,  the  making  a  reservoir  was  a  wrongful 
act  in  itself,  it  might  be  right  to  hold  that  a  person  could 
not  escape  from  the  consequences  of  his  own  wrongful  act. 
But  it  seems  to  us  absurd  to  hold  that  the  making  or  the 
keeping  a  reservoir  is  a  wrongful  act  in  itself.  The  wrong- 
ful act  is  not  the  making  or  keeping  the  reservoir,  but  the 
allowing  or  causing  the  water  to  escape.  If,  indeed,  the 
damages  were  occasioned  by  the  act  of  the  party  without 
more — as  where  a  man  accumulates  water  on  his  own  land, 
but,  owing  to  the  peculiar  nature  or  condition  of  the  soil, 
the  water  escapes  and  does  damage  to  his  neighbor — the 
case  of  Rylands  v.  Fletcher  (*)  establishes  that  he  must  be 
held  liable.  The  accumulation  of  water  in  a  reservoir  is  not 
in  itself  wrongful ;  but  tlie  making  it  and  suffering  the  water 
to  escape,  if  damage  ensue,  constitute  a  wrong.  But  the 
present  case  is  distinguished  from  that  of  Rylands  v. 
Fletcher  (*)  in  this,  that  it  is  not  the  act  of  the  defendant  in 
keeping  this  reservoir,  an  act  in  itself  lawful,  which  alone 
leads  to  the  escape  of  the  water,  and  so  renders  wrongful 

(')  Law  Rep.,  8  II.  L.,  830, 
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that  which  but  for  such  escape  would  have  been  lawful.  It 
is  the  superveniug  vis  Taajor  of  the  water  caused  by  the 
flood,  which,  superadded  to  the  water  in  the  reservoir  (which 
of  itself  would  have  been  innocuous),  causes  the  disaster. 
A  defendant  cannot,  in  our  opinion,  be  properly  said  to 
have  caused  or  allowed  the  water  to  escape,  if  the  act  of 
God  or  the  Queen's  enemies  was  the  real  cause  of  its  escap- 
ing without  any  fault  on  the  part  of  the  defendant.  If  a 
reservoir  was  destroyed  by  an  earthquake,  or  the  Queen's 
enemies  destroyed  it  in  conducting  some  warlike  operation, 
it  would  be  contrary  to  all  reason  and  justice  to  hold  the 
owner  of  the  reservoir  liable  for  anv  damage  that  might  be 
done  by  the  escape  of  the  water.  We  are  of  opinion,  there- 
fore, that  the  defendant  was  entitled  to  excuse  herself  by 
proving  that  the  water  escaped  through  the  act  of  God. 

The  remaining  question  is,  did  the  defendant  make  out 
that  the  escape  of  the  water  was  owing  to  the  act  of  God? 
Now  the  jury  have  distinctly  found,  not  only  that  there 
was  no  negligence  in  the  construction  or  the  maintenance  of 
the  reservoirs,  but  that  the  *flood  was  so  great  that  it  [6 
could  not  reasonably  have  been  anticipated,  although,  if  it 
had  been  anticipated,  the  effect  might  have  been  prevented ; 
and  this  seems  to  us  in  substance  a  finding  that  the  escape 
of  the  water  was  owing  to  the  act  of  God.  *  However  great 
the  flood  had  been,  if  it  had  not  been  greater  than  floods 
that  had  happened  before  and  might  be  expected  to  occur 
again,«the  defendant  might  not  have  made  out  that  she  was 
fiee  from  fault ;  but  we  think  she  ought  not  to  be  held  liable 
because  she  did  not  prevent  the  effect  of  an  extraordinary 
act  of  nature,  which  she  could  not  anticipate.  In  the  late 
case  of  Nugent  v.  Smith  {')  we  held  that  a  carrier  might  be 
protected  fiom  liability  for  a  loss  occasioned  by  the  act  of 
God,  if  the  loss  by  no  reasonable  precaution  could  be  pre- 
vented, although  it  was  not  absolutely  impossible  to  pre- 
vent it. 

It  was  indeed  ingeniously  argued  for  the  appellant  that  at 
any  rate  the  escape  of  the  water  was  not  owing  solely  to  the 
act  of  God,  because  the  weight  of  the  water  originally  in  the 
reservoirs  must  have  contributed  to  break  down  the  dams, 
as  well  as  the  extraordinary  water  brought  in  by  the  flood. 
We  think,  however,  that  the  extraordinary  quantity  of  water 
brought  in  by  the  flood  is  in  point  of  law  the  sole  proximate 
cause  of  the  escape  of  the  water.  It  is  the  last  drop  which 
makes  the  cup  overflow. 

(»)  1  C.  p.  D.,  428. 
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On  the  whole  we  are  of  opinion  that  the  judgment  of  the 
Court  of  Exchequer  ought  to  be  affirmed. 

JudgTnent  affirmed  ('). 

Solicitors  for  plaintiff:  Philpot  &  Sorij  for  Potts  & 
Roberts,  Chester. 

Solicitor  for  defendant:  £J.  Byrnes  for  Brocklehurst  & 
Co.,  Macclesfield. 

{})  The    question    whether    the    rale  a^inst  the  eyidence,  was  reserred  for 

should  be  made  absolute  for  a  new  trial,  future  discussion,  if  the  plaintiif  should 

on    the    ground    that    the  Terdict  was  desire  it. 

See  14  Eng.  R.,  548  note;  Id.,  496  Enff.  R.,  645  note;  Ross  «.  Fedden,  7 

note ;   16  Eng.  Rep.,  298  note ;  AnU,  Q.  B.,  661 ;  14  Upper  Can.  L.  J.,  46, 

5.  6 ;   1  Western  Jur.,  12,  article  by  and  cases  cited  by  Mr.  Rogers ;  Shin- 

adge  Dillon.  del  beck  «.  Moon,  17  Am.  Law  Reg., 

As  to  damages  by  iniory  from  snr-  N.S.,  450,  Ohio, 

face  water,  see  14  Eng.  R.,  544  note.  Where  the  water  pipes  in  a  building 

The  owner  of  land  is  not  liable  for  are  of  a  proper  size  and  properly  con- 
not  pretenting  surface  water  from  ac-  structed,  a  tenant  occupying  a  room 
cumulating  thereon  and  flowing  thence  and  having  the  use  of  the  pipes  and 
upon  the  luijoining  land  of  another,  to  water,  and  access  to  a  crank  by  which 
his  injury:  Morrill «.  Hurley,  120  Mass.  to  turn  off  the  water  to  prevent  freez- 
99 ;  Gannon  «.  Hargadon,  10  Allen,  ing,  and  who  neglects  to  turn  off  the 
106;  Bates  V.  Smith,  100  Mass.,  181.  same,  whereby  it  freezes  and  bursts 

A  railroad  corporation  is  i^ot  liable  the  pipe  and-  damages  his  goods  by 

for  damages  in  an  action  by  a  proprie-  leakage,   cannot   mamtain   an    action 

tor,  over  whose  land  the  road  is  law-  against  the  landlord  for  damage,  onac- 

fully  located,  for  an  injury  to  his  prem-  count  of  his  own  negligence,  and  want 

ises  caused  by  the  roadbed  preventing  of  ordinary  care  in  not  taming  off  the 

the  accumulation  of  surface  water  from  water  when  likely  to  freeze, 

passing  where  they  were  accustomed  A  clause  in  a  lease,  exempting  the 

to  flow :  Morrison  v,  Bucksport,  etc. ,  landlord  from  damage  to  the  tenant  by 

67  Maine,  853.  leakage  of  water,  will  not  only  be  held 

Defendant  made  one  of  its  streets,  to  apply  to  leakage  in  the  story  or  room 
upon  which  was  situate  a  lot  belonging  occupied  by  the  tenant,  when  it  appears 
to  plaintiff,  a  gutter  and  a  curb,  which  that  the  water  pipes  are  in  a  room  on 
ended  opposite  plaintiff's  lot,  and  which  a  floor  above  and  to  which  the  ten- 
conducted  the  water  of  the  ward  down  ant  has  access  and  agrees  to  keep  in 
that  street ;  the  water  having  no  outlet  order;  but  will  also  apply  to  leakage  in 
flowed  upon  plaintiff's  lot,  flooding  his  such  upper  room  :  Taylor  v-  Bailey,  74 
house,   etc.      Before  this  gutter  was  Ills.,  178. 

made  there  was  a  natural  course  which  An  action  lies  by  a  tenant  of  a  store, 

took  off  the  water  another  way.     A  beiug  the  lower  stpry  of  a  building, 

drain  could  have  been  made  to  carry  against  a  landlord  who  has  the  care 

it  off.    In  an  action  to  recover  the  dam-  and  control  of  the  upper  stories,  for  an 

ages,  held,  that  the  facts  established  a  injury  to  his  ^oods,  caused  by  the  rain 

cause  of  action.     The  rule  that  a  mu-  descending    through   the    roof,   down 

nicipal  corporation  is  not  liable  for  an  upon  the  store  below,  if  the  accident 

omission  to  supply  drainage,  or  sewer-  happens  through  the  negligence  of  the 

age,  does  not  apply  where  the  necessity  landlord   in   his  mana^ment  of  the 

for  the  drainage  is  caused  bv  the  act  part  of  the  building  under  his  own 

of  the  corporation  itself :    Byrnes  «.  control :  Toole  v.  Becket,  67  Maine,  544, 

Colioes.  67  N.y.,  204 ;  Inman  v.  Tripp,  citing  Priest  «.  Nichols,  116  Mass..  401 

11  li.  I.,  520.  Kirby  «.  Boylston,  etc.,  14  Gray,  249 

As  to  damages  to  a  lower  occupant,  Qray  v.  Boston  Gas.  etc.,  114  Mass.,  149 

by  water  from  leaking  of  pipe  in  the  Norcross  v.  Thoms,  51  Maine,  503. 

loom  of  an  upper  occupant,   see  14  The  occupant  of  premises  who  in 
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Yites  persons  to  enter  therein  through  where  the  evidence  was  conflicting  as 
a  passage  having  a  trap  door  is  liable  to  whether  plaintiff  had  ani*  cause  of 
in  damages  to  such  persons  who,  ignor-  action  against  defendant,  plaintiff  was 
ant  of  the  trap,  fall  into  it  and  are  in-  allowed  to  show  that  plaintiff  was  in 
jured  :  Lussier  v.  Anderson,  20  Lower  poor  credit  with  defendant ;  that  at  the 
Can.  Jur.,  279.  time  of  the  injury  he  was  indebted  to 
A  laborer,  en\ployed  in  loading  ice  him  about  $2,000;  that  after  the  injury, 
on  board  a  vessel  from  the  whav^  after  and  before  the  action  was  br6ught, 
finishing  liis  worlc,  went  on  board  the  plaintiff  made  various  purchases  of  de- 
vessel  for  the  gratification  of  his  curl-  fendant,  one  of  which  was  on  credit ; 
osity,  and  there  fell  down  an  open  that  he  had  dunned  the  plaintiff,  threat- 
hatchway  and  broke  his  leg:  Held,  ened  suit  for  the  amount  due,  and  had 
that  he  was  a  mere  intruder,  and  that  been  unable  to  collect  it ;  and  that  dur- 
the  owners  of  the  vessel  were  not  lia-  ing  these  transactions  plaintiff  never 
ble  for  the  injury:  Stevens  «.  Nicker-  made  any  claim,  such  as  he  sought  to 
son,  130  Mass..  BOtf;  McAlpin  «.  Powell,  enforce  in  this  action.  Held,  that  this 
5  N.  Y.  Weekly  Dig.,  42,  55  How.,  168.  evidence  was  competent,  as  bearing  on 
See  14  Eng.  Rep.,  546  note.  the  question  whether  the  previous  oon- 
In  an  action  for  damages  on  account  duct  of  the  plaintiff  bad  been  consist- 
of  an  injury  received  from  falling  en t  with  his  present  claim:  Qark  v. 
through  a  scuttle  in  defendant's  store,  Brown,  120  Mass.,  206. 


[2  Exchequer  Division,  15.]  « 

Dec  1,  1876. 
[m  THE  COURT  OF  APPEAL.] 

*BoRROWMAN  and  Others  v.  Drayton.  [15 

Conirad  of  Sale — ConMimrHan — Cargo, 

The  plaintiffs  sold  to  the  defendant  "a  car^  of  from  2,600  to  8,000  barrels  ^seller's 
option)  American  petroleum  .  ...  to  be  shipped  from  New  York  ....  ana  vessel 
to  call  for  orders  off  coast  for  any  safe  ffoating  port  in  the  United  Kingdom,  or  on 
the  Continent  between  Havre  and  Hamburg,  both  inclusive  (buyer's  option)."  The 
plaintiffs  chartered  a  vessel,  on  which  were  placed  8,000  barrels  of  petroleum,  and 
a  bill  of  lading  was  signed  making  them  deliverable  to  the  plaintiffs ;  but  as  this 
quantity  did  not  constitute  a  full  cargo,  800  additional  barrels  were  placed  on  board, 
which  were  marked  with  a  different  mark,  and  for  which  a  separate  bill  of  lading 
was  signed.  The  plaintiffs  gave  notice  to  the  defendant  of  the  shipment  of  the  8,000 
barreUi,  and  were  ready  to  order  the  vessel  from  its  port  of  call  to  any  port  of 
delivery  within  the  contract,  and  there  to  deliver  to  the  defendant  the  8,000  barrels 
and  to  take  the  800  barrels  themselves,  or  to  deliver  to  the  defendant  at  any  such 
port  2,750  barrels  as  the  mean  between  2,500  and  8,000,  but  the  defendant  refiised  to 
accept  either  the  8,000  barrels  or  any  other  quantity.  The  plaintiffs  having  brought 
an  action  for  non-acceptance : 

Held,  affirming  the  decision  of  the  Exchequer  Division,  that,  on  the  true  con- 
struction of  the  contract,  "cargo"  meant  the  entire  load  of  the  vessel  which  carried 
it ;  that  the  defendant  was  therefore  not  lK>iind  to  accept  part  of  a  cargo ;  and  that 
the  action  was  not  m^ntainable. 

This  was  an  action  for  breach  of  contract  in  refusing  to 
accept  a  cargo  of  3,000  barrels  of  petroleum  sold  by  the 
plaintiffs  to  tlie  defendant.  At  the  trial  before  Kellv,  C.B., 
at  the  London  sittings  after  Hilary  Term,  1876,  the  facts 
stated  in  the  judgment  were  proved.  The  plaintiffs  were 
nonsuited,  with  leave  to  move  to  enter  a  verdict  for  them  on 
the  ground  that  the  defendant  was  not  justified  in  refusing 
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the  plaintiffs'  offer,  tlie  amount  of  damnges  to  be  settled  by 
an  arbitrator,  tlie  court  to  draw  inferences  of  fact.  A  rule 
nisi  accordingly  was  obtained,  and  was  on  the  11th  day  of 
November,  1876,  discharged  by  the  Exchequer  Division 
(Kell^,  C.B.,  Cleasby  and  Amphlett,  BB.),  for  reasons  sub- 
stantially the  same  as  those  wnich -appear  in  the  judgment 
of  tlie  Court  of  Appeal.  From  this  decision  the  plaintiffs 
appealed. 

June  13,  1876.  Morgan  Howard,  Q.C.,  and  Tindal 
16]  Atkinson,  *for  the  plaintiffs,  appellants;  The  Ex- 
chequer Division  held,  that  upon  a  contract  to  buy  "a  cargo 
of  from  2,500  to  3,000  barrels  (seller's  option)  of  petroleum," 
the  defendant  was  not  liable*  for  refusing  to  accept  3,000 
barrels,  on  the  ground  that  the  vessel  not  being  filled  with 
the  3,000  barrels  earned  800  additional  barrels  for  the  seller  ; 
and  they  were  partly  influenced  by  Kreuger  v.  Blanjck{'\ 
where  it  was  held  that  a  *' cargo"  meant  a  whole  cargo  and 
not  part  of  a  cargo.  There,  however,  the  whole  freight  of 
the  vessel  was  at  the  buyer's  risk  as  soon  as  shipped,  the 
contract  being  a  '*cost  freight  and  insurance"  one.  In  the 
present  case  the  3,000  barrels  were  at  the  seller's  risk  till 
weighed  and  delivered  to  the  buyer.  Moreover,  in  that  case 
the  timber  for  the  buyer  had  to  be  measured  out  of  the 
whole  cargo  at  the  uncontrolled  discretion  of  the  seller,  and 
there  were  no  separate  marks  or  bill  of  lading;  but  here  a 
separate  bill  of  lading  was  made  out  for  the  300  barrels, 
they  were  marked  separately,  and  the  buyer  having  an 
option  as  to  the  port  of  discharge  might  obviate  any  dis- 
aavanta^e  supposed  to  arise  from  the  300  barrels  being 
brought  into  the  market.  It  is  suggested  by  the  defendant 
that  the  margin  of  500  barrels  given  by  the  contract  was 
given  to  enable  the  seller  to  find  a  vessel  of  the  right  capacity. 
Sut  it  was  really  given  to  allow  for  the  large  leakage  which 
always  takes  place  in  the  carriage  of  petroleum.  Suppos- 
ing *'cargo'*  means  the  whole  cargo,  that  is  onlv  where  the 
ship  is  named  in  the  contract.  The  defendant  has  suffered 
no  damage,  for  he  gets  a  full  equivalent,  and  this  was  the 
view  of  Blackburn,  J.,  in  Ireland  v.  Livingston  {*),  where 
he  said,  ''If  necessary  I  should  advise  your  Lordsliips  to 
reconsider  the  decision  of  the  Court  of  Excheqtier  in  Kreu- 
ger V.  Blanck^^  {^).  At  the  most  the  defendant  ran  only 
brinff  a  cross  action.  It  cannot  have  been  intended  to  be  a 
condition  precedent  that  the  vessel  should  carry  no  otlier 
goods.  If  the  defendant's  contention  is  right,  the  seller 
could  not  ship  any  other  goods  in  the  same  vessel,  even  those 

Q)  Law  Rep.,  6  Ex.,  179.  O  Law  Rep.,  6  H.  L.,  at  p.  410. 
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of  a  different  sort,  and  such  as  would  not  come  into  pom- 
petition  with  the  buyer's  goods. 

Benjamifiy  Q.C.,  and  English  Harrison  (TT.  O.  Harrison 
with  *tliem),  for  the  defendant.  Their  arguments  [17 
sufficiently  appear  from  the  judgment. 

Tindal  Atkinson  replied. 

Cur.  adv.  vult. 

Dec.  1.  The  judgment  of  the  court  (*)  (Cockburn,  C.J., 
James  and  Hellish,  L.  JJ.,  and  Baggallay,  J. A.,)  was  de- 
livered by 

Mkllish,  L.  J.:  This  was  an  appeal  from  a  judgment  of 
the  Exchequer  Division,  discharging  a  rule  to  enter  a  verdict 
for  the  plaintiffs.  The  action  was  brought  by  the  plaintiffs 
against  the  defendant  on  account  of  the  defendant  having 
refused  to  accept  3,000  barrels  of  petroleum  which  he  had 
agreed  to  purchase  from  the  plaintiffs,  and  the  question  to 
be  determined  is,  whether,  according  to  the  true  construc- 
tion of  the  contract  between  the  parties,  the  defendant  was 
entitled  to  refuse  to  buy  those  3,000  barrels  on  the  ground 
that  300  other  barrels  of  petroleum  formed  part  of  the  cargo 
of  the  Lindesnaess,  so  that  the  3,000  barrels  did  not  con- 
stitute the  entire  cargo. 

The  contract  between  the  plaintiffs  and  the  defendant  was 
made  on  the  13th  of  December,  1873,  and  was  as  follows  : — 

"Sold  this  day,  for  Borrowman,  Phillips  &  Co.,  to  John 
B.  Drayton  &  Co.,  a  cargo  of  from  2,600  to  3,000  barrels 
(seller's  option)  United  States  American  refined  petroleum, 
crown  diamond  brand,  of  good  merchantable  quality,  with- 
out any  guai-antee  as  to  test,  but  having  American  certificate, 
standard  white,  burning  test  not  under  120^  Fah.,  at  one 
shilling  and  three  farthings  per  gallon  weighed  8  lbs.  de- 
livered. To  be  shipped  from  New  York  during  the  last 
half  of  February  next,  and  vessel  to  call  for  orders  off  coast 
for  any  safe  floating  port  in  the  United  Kingdom  or  on  the 
Continent  between  Havre  and  Hamburg,  both  inclusive 
^buyer's  option).  In  case  of  vessel  being  ordered  to  the 
Continent,  buyers  are  to  pay  the  extra  freight,  including 
insurance.  On  arrival  of  vessel  at  port  of  discharge,  the 
oil  is  to  be  landed  at  a  public  wharf,  and  weighed  on  land- 
ing, and  tared  for  average,  real  average  tare  to  be  arrived 
at  by  taring  one  in  every  twenty  barrels  as  they  come  from 
the  ship.  Buyers  agree  to  pay  landing  and  all  other  charges, 
including  tire  insurance,  for  which  they  are  to  b6  allowed 
five  shillings  per  ton  on  the  gross  weight.     In  event  of  vessel 

(')  Archibald*  J.,  who  was  a  memberof  the  court  when  the  cose  was  argued,  died 
before  judgment  was  delivered. 
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coming  to  United  Kingdom,  payment  to  be  made  at  landing 
weights  in  14  days  from  last  day  of  landing,  by  cash,  lesd 
2i%  discount,  or  cash  against  delivery  order,  if  required, 
allowing  interest  at  five  per  cent,  per  annum,  or  bank  rate 
if  over,  for  unexpired  portion  of  prompt,  if  to  the  Continent, 
three-fourths  of  gross  amount  of  invoice  to  be  paidjn  ex- 
change for  shipping  documents  on  arrival  of  vessel  at  port 
18J  of  call,  less  interest  at  five  per  cent,  per  annum,  *or 
bank  rate  if  over,  for  unexpired  portion  of  prompt,  and 
remaining  fourth  to  be  paid  on  the  prompt  say  14  days 
from  last  day  of  landing,  by  cash,  less  2^%  discount. 
Should  any  dispute  arise  out  of  this  contract,  the  same  to  be 
settled  by  arbitration  in  London  in  the  usual  way.  Partic- 
ulars of  shipment  to  be  declared  so  soon  as  ascertained. 
Should  vessel  be  lost,  contract  to  be  void,  as  also  for  any 
portion  that  may  not  arrive.  Destination  to  be  given  within 
48  hours  after  ship^s  arrival  at  port  of  call. 

"Rose  &  Wilson,  Brokers." 

On  the  11th  of  February,  1874,  the  plaintiffs'  principals, 
Sawyer,  Wallace  &  Co.,  of  New  York,  chartered  the  Lin- 
desnaess  to  convey  the  petroleum  (*).  3,0(X)  barrels  of 
petroleum  were  placed  on  board  the  Lindesnaess  at  New 
York,  and  a  bill  of  ladinj<  signed  making  them  deliverable 
to  the  order  of  Sawyer,  Wallace  &  Co.,  but  as  this  quantity 
did  not  constitute  a  full  cargo,  800  additional  barrels  of 
petroleum  were  placed  on  board.  They  were  marked  with 
a  different  mark,  and  a  separate  bill  of  lading  was  signed 
for  them. 

The  plaintiffs  gave  notice  to  the  defendant  of  the  shipment 
of  the  3,001)  barrels,  and  were  ready  to  order  the  ship  from 
its  port  of  call  to  any  port  of  delivery  within  the  contract, 
and  there  to  deliver  to  the  defendant  the  3,000  barrels,  and 
to  take  the  300  additional  barrels  themselves,  or  to  deliver 
to  the  defendant  at  any  such  port  a  quantity  of  2,750  bar- 
rels (*).  But  the  defendant  refused  to  receive  either  the 
3,000  barrels,  or  any  other  quantity. 

(*)  Bj  the  charterparty,  dated  the  charterers  to  provide  a  faU  and  com- 

11th  of  February,  1874,  the  vessel  was  plete  cargo  of   refined   petroleum   in 

chartered  to  carry  about  8,000  round  customary  sized  barrels.     The  bills  of 

barrels  of  petroleum  from  New  York  lading  to  be  signed  without  prejudice 

to  Queenstown  or  Falmouth  "  for  or-  to  the  charterparty.     The  charterers' 

ders,   thence    to  a  safe   port   in   the  liabilities  to  cease  as  soon  as  the  cargo 

United  Kingdom,  or  to  a  safe  port  on  was  shipped,  but  the  vessel  to  have  a 

the  Continent  between  Havre  and  Ham-  lien  on  the  cargo  for  all  freight,  dead 

burg,  both  included,  or  to  a  safe  direct  freight  and  demurrage.     Vessel  to  go 

port  as  above,  orders  to  be  given  on  consigned  to  charterers'  friends  at  port 

signing  bills  of  lading ;  one  port  only  of  discharge. 

to  be  used,  or  as  near  thereunto  as  she  (')   As  the  mei^  between  2,500  and 

can  always  float  with  safety."    The  8,000  barrels. 
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The  quedtioQ  is,  were  tbe  plaintiffs,  under  those  circum- 
stances, ready  and  willing  to  deliver  to  the  defendant  a 
cargo  of  from  2,500  to  3,000  barrels  of  petroleum  within  the 
contract? 

We  are  of  opinion  that  they  were  not.  The  whole  cargo 
of  the  *Lindesnaesak  consisted  of  3,300  barrels,  and  [19 
therefore  was  in  excess  of  the  quantity  ordered,  and  the 
plaintiffs  cannot  succeed'  unless  the  defendant  was  bound 
to  accept  a  part  of  a  cargo.  We,  however,  are  of  opinion 
that  an  agreement  to  sell  a  cargo  is,  according  to  the  plain 
and  natui-al  meaning  of  the  words,  an  agreement  to  dell  the 
entire  quantity  of  goods  loaded  on  board  a  vessel  on  freight 
for  a  particular  voyage. 

By  ihe  terms  of  the  contract  the  seller  engages  to  deliver 
to  the  buyer  a  cargo  of  petroleum  of  from  2,600  to  3,000 
ban-els  at  sellers'  option.  We  think  that  effect  must  be 
given  to  the  term  "cargo,"  as  distinguished  from  the  speci- 
fied quantity,  as,  if  the  parties  had  intended  otherwise,'  it 
would  have  been  enough  to  specify  the  quantity  without 
introducing  the  term  '^ cargo"  at  all. 

Now,  generally  speaking,  the  term  "cargo,"  unless  there  is 
something  in  the  context  to  give  it  a-different  signification, 
means  the  entire  load  of  the  ship  which  carries  it,  and  it 
may  fairly  be  assumed  that  when  one  man  undertakes  to 
sell  and  another  to  buy  a  cargo,  the  subject-matter  of  the 
contract  is  to  be  the  entire  load  of  the  ship.  And  that  such 
must  have  been  the  sense  in  which  the  term  "cargo"  is 
used  in  this  contract  is  materially  strengthened  by  the 
agreement  that  the  vessel  shall  proceed  to  a  port  of  dis- 
charge to  be  determined,  within  certain  limits,  by  the  buyer, 
showing  plainly  that  what  was  contemplated  was  that  the 
vessel  ana  its  entire  cargo  were  to  be  at  his  disposal.  There 
are  various  reasons  why  a  purchaser  may  wish  to  buy  the 
whole  quantity  of  goods  loaded  on  board  a  particular  ves- 
sel. Such  a  contract  gives  him  the  complete  control  of  the 
vessel.  It  enables  him  to  select  the  port  of  discharge,  to 
appoint  the  place  in  the  port  at  which  the  discharge  is  to 
taKe  place,  to  be  free  from  the  inconvenience  of  otlier  per- 
sons' goods  being  unloaded  at  the  same  time  with  his  own, 
ajrid  from  the  competition  arising  from  other  persons'  goods 
being  ready  for  sale,  at  the  same  place,  and  at  the  same 
time,  with  his. 

It  may  be  said  that  in  this  particular  case  the  plaintiffs 
were  ready  to  give  the  defendant  the  same  advantages,  or 
nearly  the  same  advantages,  as  if  the  3,000  barrels  had 
19  £ng.  Rep.  44 
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formed  the  entire  cargo.  We  think,  however,  that  though 
the  refusal  to  accept  the  pretroleum,  looking  to  the  offers 
20]  made  by  the  plaintiffs,  may,  under  *the  circumstances, 
have  been  an  unhandsome  proceeding  on  the  part  of  the  de- 
fendant, the  latter,  in  point  of  law,  was  not  bound  to  accept 
it ;  nor  can  we  enter  into  the  question  whether  what  the 
plaintiffs  offered  was  or  was  not  a  fair  equivalent  for  what 
they  contracted  to  do,  or  whether  the  defendant  would  or 
would  not  have  suffered  any  substantial  damage  from  not 
getting  the  entire  cargo.  It  may  be  that  the  real  reason 
why  the  defendant  refused  to  receive  the  3,000  barrels  was 
that  the  price  of  petroleum  had  fallen.  Still,  we  think  he 
was  entitled,  in  point  of  law,  to  say,  "The  thing  which 
you  offered  me  was  not  the  thing  I  agreed  to  buy,  and, 
therefore,  I  will  not  take  it." 

It  was  argued  that  even  though  an  agreement  to  buy  the 
cargo  of  a  particular  named  ship  should  amount  to  an  agree- 
ment to  buy  the  whole  cargo,  yet  that  an  agreement  to  buy 
a  cargo  of  from. 2,600  to  3,000  barrels  of  petroleum,  no  par- 
ticular ship  being  named,  would  be  satisfied  by  sending  a 
quantity  of  from  2,500  to  3,000  barrels  in  any  one  ship, 
although  the  ship  might  be  filled  r^p  with  other  goods.  We 
do  not  agree  with  this.  We  think  that  the  reason  why  the 
precise  quantity  of  petroleum  to  be  sent  is  not  fixed,  and 
the  seller  has  a  margin  of  500  barrels,  is  that  he  may  have 
no  diflSculty  in  chartering  a  ship  of  the  requisite  size,  and 
that  he  was  not  entitled  without  the  defendant's  consent  to 
place  any  additional  cargo  on  board  the  ship. 

Judgment  affi/rmed. 

Solicitors  for  plaintiffs :  Mercer  <fe  Mercer. 
Solicitors  for  defendant:  Johnson^  Upton  &  Budd. 


[2  Exchequer  Division,  21.] 

Nov.  28,  1876. 

[IN  THE  COURT  OF  APPEAL  FROM  INFERIOR  COURTa] 

21]     *Denny,  Appellant ;  Thwaites,  Respondent 

Jurisdiction,  of  Justices —  Wilful  or  malicious  Injury  to  Properhf — Surveyor  of  IBgh- 
ways — Removal  of  Obstruction  and  Nuisance  to  Highway — 24  dfe  26  VuA,  e.  97,  s.  62. 

The  respondent  was  the  occupier  of  a  residence  which  communicated  with  an 
adjoining  highway  by  means  of  a  gateway;  an  enclosed  drain  and  brickwork  were 
put  down  at  the  gateway  for  the  purpose  of  convenient  access  to  the  respondent's 
residence,  and  also  for  the  purpose  of  allowing  the  free  passage  of  water  running  by 
the  side  of  the  highway.  The  drain  and  brickwork,  with  the  earth  covering  the 
same,  formed  a  nuisance  and  obstruction  to  the  highway.    The  appellant,  being  sur- 
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Teyor  of  highways  for  the  parish  wiUiin  which  the  respondent's  residence  was  situ- 
ate, took  up  and  removed  the  drain  and  the  brickwork,  and  in  so  doing  damaged 
them.  The  appellant  having  been  charged  upon  an  information  before  justices  with 
committing  diimage,  injury,  and  spoil  upon  the  respondent's  property,  against  the 
provisions  of  24  <b  26  VicU  c.  97,  s.  62,  they  found  that  the  appellant  acted  bonajidet 
bat  that  he  did  not  do  the  act  complained  of  under  a  fair  and  reasonable  supposition 
that  he  had  a  right  to  do  it,  and  they  convicted  him  of  the  offence  charged: 

Ueldf  tliat  the  conviction  was  wrong,  and  that  the  information  ought  to  have  been 
dismissed;  for  the  appellant  was  not  a  private  individual,  but  the  surveyor  of  high- 
ways having  a  control  over,  and  an  interest  in,  the  drains  laid  for  carrying  off  the 
water,  and  that  in  dealing  botia  Jide  with  the  drains  he  was  not  guilty  of  wilful  or 
malicious  damage. 

SembUy  that,  as  the  appellant,  according  to  the  finding  of  the  justices,  acted  bona 
fide^  they  ought,  upon  the  facts  stated,  also  to  have  found  that  he  acted  under  a  fair 
and  reasonable  supposition  that  he  had  a  right  to  do  what  was  complained  of  in  the 
information. 

•  WMU  v.  Feast  (Law  Rep.,  7  Q.  B.,  363)  distinguished. 

Ca8e  Stated  by  four  justices  of  the  peace  for  the  county 
of  Norfolk,  uuder  20  &  21  Vict.  c.  43. 

At  a  petty  session  holden  at  Mundford  on  the  4th  of 
January,  1876,  an  information  and  complaint  was  preferred 
by  the  respondent,  the  Rev.  William  Tliwaites,  against  the 
appellant,  charging,  under  s.  52  of  24  &  25  Vict.  c.  97  (*), 
that  he,  with  R.  Jarred,  on  *the  29th  of  December,  [22 
1875,  at  the  parish  of  Northwold,  did  aid  and  abet  Thomas 
Jackson,  Edward  Jackson,  T.  Bell,  and  W.  EUinor,  in  wil- 
fully committing  damage,  injury,  and  spoil  to  and  upon 
certain  real  property  of  a  private  nature,  being  the  property 
of  the  said  William  Tliwaites,  to  wit,  certain  draining  pipes 
and  a  pathway,  by  removing  the  pipes,  breaking  one  of 
them,  and  digging  up  the  pathway  where  the  said  pipes 
were  laid,  thereby  doing  damage  and  injury  to  an  amount 
not  exceeding  £5. 

(')  By  24  A  25  Vict.  c.  97,  s.  52,  sum  of  five  pounds;  which  last-mentioned 
"  Whosoever  shall  wilfully  or  maliciously  sum  of  money  shall,  in  the  case  of  private 
commit  any  damage,  injury,  or  spoil  to  property,  be  paid  to  the  party  aggrieved 
or  upon  any  real  or  personal  property  .  .  .  and  if  such  sums  of  money,  together 
whatsoever,  either  of  a  public  or  private  with  costs  (if  ordered)  shall  not  be  paid 
nature,  for  which  no  punishment  is  here-  either  immediately  after  the  conviction, 
inbefore  provided,  shall,  on  conviction  or  within  such  period  as  the  justice  shall 
thereof  before  a  justice  of  the  peace,  at  at  the  time  of  the  conviction  appoint,  the 
the  di^retion  of  the  justice,  either  be  justice  may  commit  the  offender  to  the 
'  committed  to  the  common  g^ol  or  house  common  gaol  or  house  of  correction,  there 
of  correction,  there  to  be  imprisoned  to  be  imprisoned  only,  or  to  be  imprison- 
only,  or  to  be  imprisoned  and  kept  to  ed  and  kept  to  hard  labor,  as  tlie  justice 

•  bani  labor  for  any  term  not  exceeding  shall  think  fit,  for  any  term. not  exceed- 
two  months,  or  else  shall  A>rfeit  and  pay  ing  two  months,  unlciiB  such  su^ns  and 
such  sum  of  money  not  exceeding  five  costs  be  sooner  paid;  provided  that 
ponnds  as  to  the  justice  shall  seem  meet,  nothing  herein  contained  shall  extend  to 
and  also  such  further  sum  of  money  as  any  case  where  the  party  acted  uuder  a 
shsll  appear  to  tlie  justice  to  be  a  reason-  fair  and  reasonable  supposition  that  he 
able  compensation  for  the  damage,  injury,  had  a  right  to  do  the  act  complained  of." 
or  spoil  so  committed,  not  exceeding  the 
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At  the  hearing  the  following  facts  appeared  from  the  evi- 
dence given  on  behalf  of  the  respondent  in  support  of  the 
complaint. 

Before  the  year  1874  a  gateway  led  from  a  highway  to 
certain  allotments  situate  at  Whittington,  an  outlying  dis- 
trict within  the  parish  of  Northwold.  At  this  gateway  was 
a  four-int3h  wooden  tunnel  for  water  to  pass.  Some  y**ars 
previously  the  highway  had  been  under  the  management  of 
the  trustees  of  a  turnpike  trust.  About  1872  the  gateway 
was  made  wider,  and  then  the  respondent  gave  two  pieces 
of  four-inch  iron  pipe  to  put  in  at  each  end  of  the  wooden 
tunnel.  In  1874  a  church  and  a  vicarage  were  built  upon 
the  allotments,  and  the  gateway  then  formed  the  entrance 
to  the  vicarage.  About  that  time,  under  the  direction  of  the 
architect  of  the  works,  the  wooden  tunnel  and  four-inch 
iron  pipes  were  removed,  and  instead  of  them  some  new  six- 
inch  pipes  were  laid  down ;  a  grating  was  put  in  flush  with 
the  gutter  or  drain  at  one  end  of  the  new  pipes,  and  some 
brickwork  was  built  at  the  other  end.  The  respondent  was 
23]  the  vicar.  The  appellant  and  C.  *  Jarred  sent  to  the 
respondent  the  following  notice,  dated  the  23d  of  Novem- 
ber, 1875 :—  . 

*'\Ve,  the  highway  surveyors  for  the  parish  of  North- 
wold, request  the  road  at  the  vicarage  to  be  reinstated  to  its 
former  level,  and  the  watercourse  by  its  side  and  in  front  of 
the  said  entrance  be  laid  open  as  before,  within  ten  days 
from  this  date:  on  your  failing  to  do  so,  we  shall  send  our 
own  men  to  do  it,  and  charge  you  with  the  expense." 

The  respondent  did  not  comply  with  this  notice.  Upon 
the  29th  of  December  the  appellant.  Jarred,  and  four  men, 
took  up  the  pipes,  brickwork,  and  grating ;  in  so  doing,  one 
of  the  pipes  was  broken. 

For  the  appellant,  witnesses  were  called  to  show  that  the 
new  pipes  and  the  grating,  with  the  earth  covering  them, 
formed  an  obstruction  dangerous  to  the  public  using  the 
highway,  and  that  he  bona  fide  believed  he  had  a  right  to 
remove  it. 

It  was  admitted  that  the  appellant  was  one  of  the  survey- 
ors of  the  parish  of  Northwold,  comprising  the  outlying 
district  of  Whittington,  and  it  was  agreed  by  both  parties 
that  there  were  not  fifteen  feet  fron^  more  than  one  part  of 

the  brickwork,  grating,  drain,  or  tunnel,  to  the  centre  of  the 
highwajr. 

The  justices  were  of  opinion,  and  found  that,  for  many 
years  there  had  been  a  drain  or  gutter  by  the  side  of  the 
highway  in  question,  and  that  it  liad  formerly  been  under 
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the  control  and  management  of  the  trustees  of  the  turnpike 
trust,  and  afterwards  of  the  surveyors  of  North  wold  ;  that 
parts  of  the  brickwork,  grating  and  pipes  forming  the  tun- 
nel under  the  gateway  leading  from  the  public  road  to  the 
respondent's  residence,  not  being  in  some  places  fifteen  feet 
from  the  centre  of  the  road,  were  encroachments  upon  the 
highway,  and  as  such  were  obstructions  and  dangerous  to 
the  free  passage  thereof ;  that  the  appellant  unlawfully  and 
wilfully  caused  the  digging  up,  breakage,  and  removal  of 
the  brickwork,  grating,  and  pipes ;  that  their  jurisdiction 
was  not  ousted  by  the  mere  honaflde  belief  of  the  appellaut 
that  he  had  a  right  to  do  the  act  complained  of ;  that  the 
appellant,  in  order  to  obtain  the  removal  of  the  encroach- 
.m^nt  or  obstruction  complained  of,  had  a  legal  remedy  by 
taking  proceedings  under  6  &  6  Wra.  4,  *c.  50,  s.  69  (*\  [24 
or  hj  indictment ;  and  that  the  property  in  the  brickwork, 
grating,  and  pipes,  and  in  the  road  next  the  respondent's 
residence  was  ia  the  respondent  sulSciently  to  support  the 
charge ;  and  that  the  appellant  did  not  do  the  acts  com- 
plained of  under  a  fair  and  reasonable  supposition  that  he 
nad  a  right  to  do  them.    The  justices  convicted  the  appel- 

(*)  By  6  &  6  Win.  4,  c.  50,   a.  67,  also  forfeit   any  sum   not   exceeding 

"  the  said  surveyor,  district  surveyor,  three  times  the  amount  of  such  charges 

or  assistant  surveyor,  shall  have  power  and  expenses." 

to  make,  scour,  cleanse,  and  keep  open  Sect.  69  :  "If  any  person  shall  en- 
all  ditches,  gutters,  drains,  or  water-  croach  by  making,  or  causing  to  be 
courses,  and  also  to  make  and  lay  such  made,  any  building,  hedge,  ditch,  or 
trunks,  tunnels,  plats,  or  bridges,  as  he  other  fence  on  any  carriage-way  or 
shall  deem  necessary,  in  and  through  cart-.way  within  the  distance  of  fifteen 
any  lands  or  grounds  adjoining  or  lying  feet  from  the  centre  thereof,  every 
near  to  any  highway,  upon  paying  the  person  so  offending  shall  forfeit,  on 
owner  or  occupier  of  such  lands  or  conviction,  for  every  such  offence  any 
grounds,  provided  they  are  not  waste  or  sum  not  exceeding  40«. ;  and  the  sur- 
common,  for  the  damages  which  he  veyor  who  hath  the  care  of  any  such 
shall  sustain  thereby,  to  be  settled  and  carriage-way  or  cart-way,  shall,  and  he 
paid  in  such  manner  as  the  damages  is  hereby  required  to,  cause  such  build- 
for  getting  materials  in  inclosed  lands  ing,  hedge,  ditch,  or  fence  to  be  taken 
or  grounds  are  herein  directed  to  beset-  down  or  filled  up  at  the  expense  of  the 
tied  and  paid'*:  i.e.,  in  s.  54.  person  to  whom  the  same  shall  belong ; 

Sect.  68  :  "If  any  owner,  occupier,  and  it  shall  and  may  be  lawful  for  the 

or  other  person  shall  alter,  obstruct,  or  iustices  at  a  special  sessions  foi'  the 

in  any  manner  interfere  with  any  such  highways,  upon  proof  to  them  made 

ditches,  gutters,  drains,  or  watercourses,  upon  oatli,  to  levy  as  well  the  expenses 

trunks,  tunnels,  plats  or  bridges,  after  of  taking  down  such  building,  hedge, 

they  shall  have  been  made  by  or  taken  or  fence,  or  filling  up  such  ditch  as 

under  the  charge  of  such  surveyor  or  aforesaid,  as  the  several  and  respective 

district  surveyor,  and  without  his  au-  penalties  hereby  imposed,  by  distress 

thority  and  consent,  such  owner,  occu-  and  sale  of  the  offender's  goods  and 

pier,  or  other  person  shall   be  liable  chattels,  in  such  manner  as  distresses 

to  reimburse  all  charges  and  expenses  and  sales  for  forfeitures  are  authorized 

which  may  be  occasioned  by  reinstating  and  directed  to  be  levied  by  virtue  of 

and  making  good  the  work  so  altered,  this  act." 
obstructed,  or  interfered  with,  and  shall 
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lant,  and  adjudged  him  to  pay  a  penalty  of  1^.,  and  also  to 
pay  to  the  respondent  the  sum  of  £2,  being  a  reasonable 
compensation  for  the  damage  and  injury  committed,  and 
the  sum  of  £4  1^.  6d.  for  costs,  and  m  default  of  paying 
these  sums,  to  be  committed  to  Norwich  Castle  for  the  space 
of  one  day. 

The  questions  of  law  stated  for  the  opinion  of  the  court 
25]  were  *(1,)  whether  the  appellant  was  justified  by  the 
provisions  oi  6  &  6  Wm.  4,  c.  60,  ss.  67,  68,  or  had  he  any 
other  authority  to  cause  the  digging  up,  breaking,  and  re- 
moval of  the  brickwork,  gmting,  and  pipes:  (2,)  whether 
the  mere  fact  that  the  appellant  acted  under  a  bona  fide  be- 
lief tliat  he  had  a  right  to  do  the  act  complained  of,  was  suffi- 
cient to  oust  the  jurisdiction  of  the  justices:  (3,)  whether 
th^  property  in  the  brickwork,  grating,  and  pipes,  or  in  the 
said  road,  was  sufficiently  in  the  respondent  to  support  the 
charge  against  the  appellant  ornot. 

If  the  court  shoula  be  of  opinion,  with  reference  to  the 
points  raised  in  the  foregoing  (][uestions,  that  the  appellant 
was  properly  and  legally  convicted,  then  the  conviction  was 
to  remain  in  full  force  and  effect ;  but  if  the  said  court 
should  be  of  a  contrary  opinion,  then  the  information  and 
complaint  was  to  be  dismissed  with  costs  to  the  appellant. 

The  case  was  signed  by  the  four  justices,  but  one-of  them 
stated  that  he  did  not  agree  to  all  the  above  findings  ('). 

Nov.  17,  18.  (7.  O.  Merewether^  for  the  appellant :  The 
conviction  is  wrong.  The  court  may  look  at  the  case  as  a 
whole,  and  may  say  upon  all  the  facts  whether  the  appel- 
lant was  "properly  and  legally  convicted."  The  court  is 
not  bound  by^tiie  finding  of  the  justices  that  the  appellant 
did  not  act  under  a  reasonable  supposition  of  right;  for  it 
is  admitted  that  he  was  Rcimg  bona  fide.  In  his  capacity 
as  surveyor  the  appellant  who  represented  the  public 
was  justified  in  what  he  did:  Bagsnaw  v.  Buxton  Local 
Board  (^)\  and  he  stood  in  a  different  position  from  a  pri- 
vate person,  who,  for  doing  what  was  complained  of,  per- 
haps might  be  convicted  under  24  &  25  Vrct.  c.  97,  s,  52: 
White  V.  Feast  ("). 

A.  L,  Smithy  for  the  respondent :  The  conviction  is  right. 
The  justices  have  found,  following  the  very  words  of  the 
62d  section  of  24  &  25  Vict.  c.  97,  that  the  appellant  did  not 
act  under  a  fair  and  reasonable  supposition  of  right,  and  the 

(')  In  tlie  case  as  stated  by  the  jus-  dent,  but  the  above  are  the  only  facta 

tices  the  evidence  given  by  the  parties  necessary  to  be  here  inserted, 

respectively  at  the  hearing  was  set  out  {*)  1  Ch.  D.,  220.           • 

at  length,  and  it  contained  copies  of  (")  Law  Rep.,  7  Q.  B.,  S63. 
several  letters  written  by  the  respon- 
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question  is  not  whether  the  weight  of  the  evidence  is  in  favor 
of  that  finding,  *but  whether  the  appellant  was  legally  [26 
convict4jd.  The  animus  of  the  appellant  was  purely  a  ques- 
tion for  the  justices,  and  they  having  decided  that  he  acted 
malo  animo^  this  court  is  bound  to  uphold  the  conviction. 
Moreover,  before  the  appellant  acted  as  he  did,  he  ought  to 
have  put  in  force  against  the  respondent  the  69th  section 
of  the  Highway  Act.  A  surveyor  acting  independently 
of  this  statutory  authority  acts  at  his  peril :  Keane  v.  Rey- 
nolds (*). 

Merewether,  in  reply :  Keane  v.  Reynolds  (*)  is  only  an 
authority  that  the  appellant  would  be  liable  civillv,  and 
Mill  V.  Hawker  (')  is  to  the  same  effect ;  but  to  make  him 
criminally  liable  is  very  different,  and  would  be  a  step  be- 
yond all  previous  authorities.  Even  civilly  a  surveyor  has 
greater  privileges  than  a  private  person,  for  he  is  entitled  to 
notice  of  action  (').  At  all  events  it  is  a  doubtful  question 
whether  the  appellant  had  or  had  not  authoritv  by  virtue 
of  his  office  to  remove  the  drain  and  the  brickwork,  per 
Blackburn,  J.,  in  Mill  v.  Hawker  {*):  and  this  ground  is 
sufficient  to  avoid  the  conviction,  for  the  iustices  have  juris- 
diction only  when  ^he  law  has  been  clearly  ascertained. 

Cur.  adv.  vult. 

9 

Nov.  23.  The  judgment  of  the  court  (Mellor,  J.,  Cleasby, 
B.,  and  Grove,  J.^  was  delivered  by  • 

Cleasby,  B.:  This  <fase  raises  a  question  of  liability  to 
prosecution  under  the  62d  section  of  24  &  26  Vict.  c.  97 
(Malicious  Injury  to  Property).  The  facts  are  stated  and 
evidence  set  out  at  great  length  in  the  case.  It  is  sufficient 
to  say  that  the  appellant  was  the  surveyor  of  highways  for 
a  certain  district,  that  he  or  his  predecessor  had  put  down  a 
pipe  of  certain  dimensions  under  the  access  from  the  high- 
way to  a  dwelling  house,  that  certain  persons,  for  improving 
the  access  to  the  house,  had  taken  up  this  pipe  and  con- 
structed a  brick  culvert  of  larger  dimensions,  thereby  rais- 
ing the  level  of  the  access,  and  that  the  effect  of  this  was  to 
raise  the  *highway  opposite  to  such  an  extent  as  to  [27 
interfere  with  the  convenient  use  of  the  highway  by  the 
public,  and  so  occasion  a  nuisance.  The  appellant  gave 
notice  to  the  respondent,  who  was  the  owner  and  occupier 
of  the  dwelling  house,  to  abate  the  nuisance,  which  could 
not  be  done  without  removing  the  culvert,  and  upon  this 

(1)  2  E.  (b  B.,  748.  see  Selmet  y«  Judge,  Law  Rep.,  6  Q.  B., 

(«)  Law   Rep.,   9   Ex.,  809;    affirmed    724. 
Law  Rep.,  10  Kx.,  92  (*)  Law  Rep.,  10  Ex.,  92,  at  p.  96. 

(»)  By  6  «k  6  Wm.  4,  c   60,  8.   109 ; 


352  EXCHEQUER  DIVISION.  [Vol.  XL 

1876  '  Denny  v.  Thwaites. 

notice  not  being  complied  with,  caused  the  ground  to  be 
broken  up  and  the  culvert  to  be  taken  up,  and  the  culvert, 
in  doing  this,  was  broken  and  much  damaged. 

The  respondent  therefore  took  proceedings  under  e.  52, 
treating  this  as  a  wilful  or  malicious  injury  to  his  property, 
and  the  magistrates  convicted  the  appellant. 

Under  this  conviction  the  magistrates  might  have  com- 
mitted the  appellant  to  prison  with  hard  labor  for  two 
months,  or  have  fined  him  £5,  besides  awarding  compensa- 
tion not  exceeding  £5.  If  the  damage  had  been  above  £6 
the  offence  would  have  been  a  misdemeanor,  and  the  pun- 
ishment might  have  been  two  years'  imprisonment  with  Lard 

labor  C). 

The  magistrates  have  found  as  a  fact  that  the  appellant 
did  not  act  under  a  fair  and  reasonable  supposition  tuat  he 
had  a  rij^ht  to  do  the  act  complained  of,  in  the  terms  of  s.  62. 
And  the.  questions  put  to  the  court  are:  lirst,  whether  the 
appellant  was  justified  in  doing  the  act  complained  of ;  sec- 
ondly, whether  the  mere  fact  of  his  acting  oona  fide  was  a 
sufficient  answer  to  the  complaint;  and,  thirdly,  whether 
the  property  in  the  brickwork,  grating  and  pipes  was  suffi- 
ciently m  the  respondent  to  support  the  charge. 

Upon  the  first  question,  viz.,  whether  the  appellant  was 
justified ;  it  was  urged  on  behalf  of  the  respondent  that  sur- 
veyors had  no  right  to  abate  the  nuisance  until  it  had  been 
found  to  be  a  nuisance  to  a  highway  by  a  competent  au- 
thority, and  the  case  of  Keane  v.  Reynolds  (^)  was  referred 
to.  On  the  other  hand,  it  was  contended  that  the  surveyor 
28]-  who  represented  the  public  stoodin  a  different  *posi- 
tion  from  a  private  individual,  and  that  several  authorities, 
if  they  did  not  show  that  he  had  such  a  right,  showed  at  all 
events  that  it  was  a  doubtful  matter.  Reference  was  made  to 
the  judgment  in  Keane  v.  Reynolds  (^)^  in  which  it  was  said 
that  a  person  acts  at  his  peril  (which  means  according  as  it 
turns  out  to  be  a  highway  or  not)  who  abates  a  nuisance 
without  a  conviction,  and  also  to  a  passage  in  the  judgment 
of  Blackburn,  J.,  in  Mill  v.  Hawker  {^\  in  which  he  treats 
the  matter  as  doubtful,  and  declines  to  express  an  opinion 
upon  it.  And  chief  reliance  was  placed  upon  the  judgment 
of  the  Master  of  the  Rolls  in*  BagsUaw  v.  Buxton  Local 

(^)  By  24  A   26  Vict   c.  97,  s.  61  :  exceeding  five  pounds,  shall  be  guilty  of 

"Whosoever  shall  unlawfully  and  ma-  a  misdemeanor,  and  being  convicted  there- 

liciously  commit  any  damage,  injury,  or  of,  shall  be  liable,  at  the  discretion  of  the 

spoil  to  or  upon  any  real  or  personal  court,  to  be  imprisoned  for  any  term  not 

property  whatsoever,  either  of  a  public  exceeding  two  years,  with  or  without  hard 

or  private  natnre,  for  which  no  punish-  labor.** 

ment  is  hereinbefore  provided,  the  dam-  (*)  2  E.  <fe  B.,  748. 

age,  injury,  or  spoil  being  to  an  amount  (")  Law  Rep.,  10  Ex.,  92,  at  p.  96. 
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Board  {*\  in  which  that  learned  judge  expresses  a  clear 
opinion  that  a  surveyor  who  represents  the  public  has  a 
right  to  remove  such  an  obstruction.  Without  in  any  way 
dissenting  from  the  opinion  of  the.  Master  of  the  Rolls,  we 
think  it  sufficient  tor  the  decision  of  this  case  that  this  is 
not  an  ordinary  case  of  removing  an  obstruction,  but  it  is 
the  case  of  removing  one  of  the  drains  or  tunnels  placed  on 
the  side  of  the  highway  instead  of  the  ordinary  gutter, 
which  was  so  constructed  as  to  interfere  with  the  use  of  the 
road  by  the  public.  By  s.  67  of  the  Highway  Act  (6  &  6 
Wm.  4,  c.  56)  the  surveyor  is  empowered  to  make  and 
cleanse  all  drains  and  to  make  and  lay  such  tunnels  as  he 
may  think  necessary;  and  by  s.  68  if  any  person  alters  or 
interferes  with  such  drains,  tunnels,  &c.,  he  is  liable  to  the 
cost  of  restitution  and  a  penalty.  The  surveyor  has  in  gen- 
eral the  sole  control  over  the  drains,  &c.,  by  the  side  of  the 
highway,  and  if  the  drain  or  tunnel  is  constructed  so  as  to 
affect  the  use  of  the  highway,  he  would  be  authorized  to 
alter  it. 

There  might  be  special  circumstances  under  which  a  pri- 
vate owner  might  have  an  exclusive  right  to  a  particular 
drain,  but  such  circumstances  do  not  exist  in  the  present 
case.  A  drain  of  proper  size  had  been  laid  by  the  surveyor, 
and  afterwards  this  nad  been  taken  up  by  the  adjoining 
owner  and  a  larger  drain  inserted,  which  caused  the  nuisance. 
It  was  certainly  competent  to  the  surveyor  bona  fide  to  re- 
move this  nuisance,  and  restore  the  original  culvert,  without 
coming  within  the  peril  of  a  conviction  for  a  wilful  or  ma- 
licious damage,  injury,  or  spoil  to  property. 

♦This  decision  does  not  in  any  way  conflict  with  the  [29 
case  of  White  v.  Feast  (■),  where  it  was  held  that  in  the  case 
of  a  private  person  doing  wilful  damage  to  property,  mere 
bona  fides  is  not  of  itseli  a  protection  from  the  penalty  of 
the  statute.    The  decision  follows  from  the  words  of  s.  53. 

The  ground  of  our  decision  is  that  the  appellant  is  not  a 
private  individual,  but  the  surveyor  of  highways  having  a 
control  over  and  an  interest  in  the  drains  laid  for  carrying 
off  the  water,  and  that  in  dealing  bona  fide  with  the  drains 
he  was  not  guilty  of  wilful  or  malicious  damage.  We  only 
add,  as  regards  the  third  question,  that  the  owner  of  the 
adjoining  land  only  had  a  qualified  property  in  the  drains, 
&c.,  subject  to  the  exercise  by  the  surveyor  of  his  control 
over  them. 

We  think  it  right  to  add  that  though  the  magistrates  have 
found  that  the  appellant  did  not  act  under  a  fair  and  reason- 

P)  1  Ch.  D.,  220,  at  p.  224.  («)  Law  Rep.,  7  Q.  B.,  868. 

19  Ei^G.  Rep.  45 
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able  supposition  that  be  was  justified,  we  think  it  so  clear 
that  if  be  acted  bona  fide  he  did  act  under  such  fair  and 
reasonable  supposition,  that  if  it  had  been  necessary  to  de- 
cide the  case  on  that  ground  we  should  certainly  have  remit- 
ted the  case  to  the  magistrates  for  further  consideration. 
The  finding  referred  to  appeal's,  from  a  statement  made 
before  us  and  not  contradicted,  to  have  been  inserted  in  a 
casual  manner,  and  it  is  not  surprising  that  the  magistrates 
yrere  not  unanimous  as  to  the  findings. 

According  to  the  terms  of  the  reference  to  us  the  informa- 
tion and  complaint  are  dismissed  with  costs. 

My  Brothers  Mellor  and  Grove  agree  in  this  conclusion. 

Judgment  for  the  appMarU. 

Solicitor  for  appellant :  T.  M.  Wilkin, 
Solicitor  for  repondent :  C.  0,  Humphreys. 

See  16  Eng.  R.,  299  note;  Ante,  2  App.  Gas.,  101  note. 


[2  Exchequer  Division,  SO.] 

Nov.  16,  1876. 

[IN  THE  COURT  OF  APPEAL  FROM  INFERIOR  COURTS.] 

30]  *WooD  and  Others  v.  Beard. 

Landlord  and  Tenant — Corutruetion  of  Demite — Lea»e  void  for  uncertainhf — Tenamey 
frwn  Year  to  Year— Statute  of  Frauds,  «.  2—8  d  9  Viet.  e.  106,  tt.  2,  8. 

By  a  written  instrument  not  under  seal,  and  dated  the  28th  of  Febmary,  1872,  W. 
purported  to  demise  a  messuage  to  the  defendant  as  tenant  from  year  to  year,,  for  so 
long  as  he  should  keep  the  rent  paid,  and  as  W.  should  have  "  power  to  let  the  said 
premiBes ;"  the  rent  reserved  by  the  instrument  was  less  than  two-thirds  of  the  an- 
nual value  of  the  messuage.'    The  defendant  entered  and  paid  rent  quarterly  : 

Held,  that  the  instrument  was  void  as  a  lease,  first,  on  the  CTonnd  of  uncertainty ; 
secondly,  on  the  gpround  that,  not  being  within  the  terms  of  s.  2  of  the  Statute  of 
Frauds,  it  ought  to  have  been  under  seal  pursuant  to  8  <&  9  Vict.  c.  106,  ss.  2  A  8. 

Held,  further,  that  the  only  estate  vested  in  the  defendant  was  a  tenancy  from 
year  to  year.  , 

Browne  v.  Warner  (14  Yes.  156,  409,)  and  In  re  Kin^e  Leaeehold  Eeiaiee  (Law  Rep., 
16  Eq.,  621 ;  6  Eng.  R.^846)  distinguished. 

Case  stated  upon  appeal  from  the  county  court  of  Kent, 
holden  at  Gravesend. 

1.  This  is  an  action  commenced  in  the  above  county  court 
on  the  29th  of  March,  1876,  to  recover  possession  of  a  tene- 
ment, under  19  &  20  Vict.  c.  108,  ss.  60,  51. 

2.  By  the  particulars  of  demand  the  plaintiffs  claimed 
possession  of  the  house  and  premises  known  as  No.  167 
Windmill  Street,  Gravesend,  with  the  outbuilding  belong- 
ing thereto,  known  formerly  as  a  skittle  ground,  in  the 
rear  of  the  said  house,  the  defendant's  interest,  as  tenant  of 
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the  premises  to  George  Wood,  deceased,  being  alleged  in  the 
particulars  to  have  been  determined  by  a  notice  to  quit,  and  ^ 
also  to  have  expired. 

4.  The  action  came  on  for  trial  on  the  26th  of  April,  1876, 
when  the  plaintiffs  put  in  an  agreement  under  hand  only 
between  the  defendant  and  the  said  George  Wood,  deceased, 
which  had  been  previously  admitted  and  was  as  follows : — 

"An  agreement  made  this  28th  day  of  February,  1872, 
between  George  Wood,  of  Milton-next-Gravesend,  Kent, 
brewer,  of  the  one  *part,  and  Alfred  John  Beard,  of  [31 
Gravesend,  Kent,  of  the  other  part :  The  said  George  Wood 
doth  hereby  agree  to  let,  and  the  said  Alfred  John  Beard  to 
hire  and  take  as  tenant  from  year  to  year,  from  the  26th 
day  of  March,  1872,  the  house  and  premises  known  as 
No.  167  Windmill  Street,  Gravesend,  with  the  outbuilding 
belonging  thereto,  known  formerly  as  a  skittle  ground,  in 
the  rear  of  the  said  house,  at  the  yearly  rental  of  £16  pay- 
able quarterly.  And  the  said  George  Wood  doth  hereby 
agree  to  let  the  said  Alfred  John  Beard  remain  as  tenant  of 
the  above  named  premises,  so  long  as  he,  the  said  Alfred 
John  Beard,  keeps  his  rent  paid,  and  he,  the  said  George 
Wood,  has  power  to  let  the  said  premises.  Also  the  said 
George  Wood  doth  likewise  agree  not  to  raise  or  increase 
the  rental  of  the  said  house  and  premises  during  the  ten- 
ancy of  the  said  Alfred  John  Beard.  Also  the  said  Alfred 
John  Beard  doth  agree  to  make  all  purchases  of  ale,  beer 
and  porter  (disposed  or  consumed  on  the  said  premises)  at 
the  public  house  attached  known  by  the  sign  of  the  Rose 
and  Crown  Tavern.  And  the  said  Alfred  John  Beard  doth 
further  agree  to  pay  all  rates  and  taxes,  with  the  excep- 
tion of  the  land  and  property  tax.  Witness  the  hands  of 
the  toid  parties  the  day  and  year  first  above  written. 

"  Alfred  John  Beard, 
'*  per  pro      George  Wood, 

''George  Wood,  iunr. 

"Witness,  Gteorge  Smith,  clerk  to  Mr.  George  Wood, 
brewer." 

6.  With  the  exception  of  the  said  agreement,  there  was 
no  evidence  as  to  what  the  interest  or  estate  of  the  said 
George  Wood  in  the  premises  was. 

6.  On  the  24th  of  September,  1876,  defendant  was  served 
with  a  notice  to  quit  of  that  date,  signed  by  the  said  George 
Wood,  deceased,  to  the  following  effect:  "To  Mr.  Alfred 
John  Beard,  of  167  Windmill  Street,  Gravesend.     I  hereby 

five  you  notice  to  quit^  and  deliver  up  possession  of  the 
ouse,  with  the  outbuildings  thereto  and  premises,  with  the 


\ 
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appurtenances,  situate  at  167  Windmill  Street,  in  the  parish 
of  Gravesend,  in  the  county  of  Kent,  which  you  hold  of  me 
as  tenant  thereof,  on  the  26th  day  of  March  next." 

7.  The  said  George  Wood  died  on  the  12th  of  December, 
1875. 

32]  *8.  All  rent  due  by  the  defendant  to  the  testator, 
George  Wood,  was  paid  by  the  defendant  quarterly  up  to 
the  29th  of  September,  1875,  and  no  rent  had  been  accepted 
by  the  plaintiffs  after  that  date ;  though  it  was  admitted 
that  a  tender  of  the  same  as  it  became  due  at  Christmas, 
1875,  and  Lady  Day,  1876,  had  been  duly  made  by  the  de- 
fendant but  refused  by  the  plaintiffs. 

9.  The  said  George  Wood,  by  his  will  dated  the  31st  of 
December,  1874,  gave,  devised,  and  bequeathed  all  and  sin- 
gular his  real  and  personal  estate  (with  some  exceptions  not 
applying  to  thijB  case),  unto  the  three  plaintiffs,  George 
Wood,  William  Browne  Ferris,  and  Edward  Hilder,  their 
heirs,  executors,  administrators,  and  assigns,  and  appointed 
the  three  plaintiffs  executors  of  his  will. 

10.  The  will  was  proved  in  the  principal  registry  of  the 
Court  of  Probate  on  the  12th  of  January,  1876,  by  the  plain- 
tiffs William  Browne  Ferris  and  Edward  Hilder,  the  plain- 
tiff George  Wood  having  renounced  probate  thereof. 

11.  On  the  27th  of  March,  1876,  the  defendant  was  served 
with  a  notice  of  that  date  signed  by  the  three  plaintiffs  to 
the  following  effect:  "To  Mr.  Alfred  John  Beard.  We 
hereby  demand  of  and  require  you  forthwith  to  quit  and  de- 
liver up  possession  of  the  house  and  premises  known  as 
No.  167  Windmill  Street,  Gravesend,  with  the  outbuilding 
belonging  thereto,  known  formerly  as  a  skittle  ground,  in 
the  rear  of  the  said  house,  w;hich  were  held  by  you  under  a 
tenancy  from  the  late  Mr.  George  Wood,  deceased,  and  which 
tenancy  has  expired  and  been  determined ;"  but  the  defen- 
dant refused  to  give  up  possession. 

12.  The  plaintiffs  also  proved  by  three  witnesses,  one  a 
surveyor  and  auctioneer,  and  the  other  two  house  agents 
and  auctioneers,  that  the  annual  value  of  the  premises  was 
from  £40  to  £42  and  no  more,  and  also  proved  that  in  the 
present  parochial  valuation  list  for  the  purposes  of  the  poor- 
rate,  the  premises  were  assessed  at  £28  as  the  gross  annual 
value  and  £23  net  ratable  value ;,  and  that  tliey  were  as- 
sessed at  the  same  sums  in  the  valuation  list  for  January, 
1871,  when  the  defendant  unsuccessfully  appealed  to  the 
assessment  committee  against  that  assessment  on  the  ground 
that  it  was  beyond  the  gross  annual  value;  also  that  the 
premises  were  at  first  occupied  by  the  defendant  as  dining- 
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rooms,  "but  recently  *were  underlet  by  him  as  a  pro-  [33 
vision  store,  and  bad  been  shut  up  and  unoccupied  for  the 
then  last  six  weeks. 

13.  It  was  contended  on  behalf  of  the  defendant,  that  the 
defendant  was  entitled  under  the  agreement  to  hold  as  long 
as'  he  kept  his  rent  paid,  and  the  said  George  Wood  had 
power  to  let ;  that  it  was  incumbent  on  the  plaintiffs  to  prove 
that  the  defendant  had  not  kept  his  rent  paid  and  that  the 
power  to  let  had  ceased,  and  that  they  had  not  done  so ; 
that  even  if  the  lease  were  void  at  law,  the  court  could  give 
effect  to  it  as  a  court  of  equity;  that  the  agreement  was 
definite  (videlicet)  for  as  long  as  the  defendant  kept  his  rent 
paid,  and  George  Wood  had  power  to  let,  and  that  the  no- 
tice to  quit  was  given  before  the  death  of  the  said  George 
Wood  tlie  testator. 

14.  It  was  contended  on  behalf  of  the  plaintiffs,  first,  that 
whether  by  the  first  part  of  the  agreement  or  by  payment  of 
rent,  the  defendant  became  a  tenant  from  year  to  year,  such 
tenancy  was  only  a  tenancy  from  year  to  year  determinable 
by  the  usual  half-year's  notice,  and  had  been  determined 
by  the  first  notice  to  quit ;  secondly,  that  the  first  part  of 
the  agreement  distinctly  stipulated  for  a  tenancy  from  year 
to  year,  and  that  the  subsequent  clause,  being  inconsistent 
with  this,  was  to  be  rejected  as  repugnant ;  thirdly,  that  the 
document  was  void  as  a  lease  under  the  Statute  of  Frauds 
and  8  &  9  Vict.  c.  106,  from  not  being  under  seal,  either  be- 
cause it  was  for  more  than  three  years,  or  that  two-thirds  * 
of  the  rack-rent  was  not  reserved ;  and  that  the  defendant 
had  not  given  any  notice  of  any  counter  claim  to  have  a  lease 
under  the  equitable  jurisdiction  of  the  court ;  fourthly,  that 
the  agreement  was  void  for  indefiniteness,  vagueness,  and 
uncertainty ;  fifthly,  that  it  expired  on  the  death  of  the  said 
George  Wood,  and  that  the  second  notice  of  the  27th  of 
March  had  been  served  since  his  death. 

16.  The  iudge  decided  that  the  term  and  interest  of  the 
defendant  had  not  expired  or  been  determined  by  the  plain- 
tiffs by  a  legal  notice  to  quit ;  that  the  defendant  was  tenant 
from  year  to  year,  and  for  so  long  as  he  paid  his  rent  and 
the  testator,  George  Wood,  had  power  to  let,  and  that  the 
defendant  paid  or  tendered  all  his  rent  as  it  became  due, 
and  there  was  no  evidence  that  the  power  of  the  said  testa- 
tor, George  Wood,  to  let  had  ceased  before  the  *notice  [34 
to  quit  dated  the  24th  of  September,  1875,  was  given  to  the 
defendant.  The  judge  gave  judgment  of  nonsuit  against  the 
plaintiffs,  with  leave  to  them  to  appeal  if  such  leave  were 
necessary. 
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16.  The  questions  for  the  opinion  of  the  Divisional  Court 
of  the  High  Court  of  Justice  were,  first,  whether  or  not  the 
tenancy  of  the  defendant  had  expired  or  been  determined 
by  a  legal  notice  to  quit  before  tne  commencement  of  the 
action ;  secondly,  whether  or  not  the  tenancy  of  the  defen- 
dant had  been  determined  by  the  demand  of  possession  dated 
27th  March,  1876,  made  by  the  plaintiffs;  tnirdly,  whether 
the  defendant  was  entitled  under  the  agreement  to  hold  so 
long  as  he  kept  his  rent  paid  and  the  testator,  George  Wood, 
had  power  to  let;  fourthly,  whether  or  not  the  tenancy  of 
the  defendant  was  binding  on  the  plaintiffs,  and  continued 
so  long  as  the  defendant  Kept  his  rent  paid  and  they  had 
power  to  let. 

Nov.  9,  10.  H.  Matthews^  Q.C.  {Laxton  with  him),  for 
the  plaintiffs :  First,  since  the  nature  of  Gteorge  Wood's 
title  does  not  appear  upon  the  face  of  the  instrument  men- 
tioned in  the  fourth  paragraph,  he  must  be  taken  to  have 
been  seised  in  fee :  CviTwertson  v.  Irving  (') ;  and  the  de- 
fendant, in  effect,  claims  a  freehold  estate  created  out  of 
that  seisin,  namely,  a  tenancy  for  life  subject  to  the  terms 
•of  the  instrument ;  for  a  tenancy  for  life  is  valid  although 
its  existence  depends  upon  the  fulfilment  of  a  condition, 
and  although  it  may  oe  determinable  at  will :  Co.  Lit. 
42a ;  but  this  estate  is  void,  for,  since  8  &  9  Tict.  c.  106, 
ss.  2,  3,  no  freehold  interest  can  be  conveyed  without  deed. 
Secondly,  if  the  instrument  amounts  to  a  lease  not  exceed- 
ing three  years  it  has  expired  by  effluxion  of  time ;  if  it 
amounts  to  a  lease  for  more  than  three  years,  it  would  have 
been  void  by  the  Statute  of  Frauds,  ss.  1,  2,  if  not  in  writing, 
the  rent  being  less  than  two-thirds  the  full  improved  value 
of  the  messuage ;  and  now  it  is  void  pursuant  to  8  &  9  Vict, 
c.  106,  s.  3,  it  not  being  under  seal.  Thirdly,  the  words  of 
the  instrument,  "so  long  as  the  said  Alfred  Jolin  Beaid 
keeps  his  rent  paid  and  the  said  George  Wood  has  power 
35j  *to  l^t  the  said  premises,"  are  repugnant  to  the  de- 
mise from  year  to  year  and  introduce  an  uncertainty,  and 
therefore  must  be  rejected :  Say  v.  Smith  (*) ;  Doe  d.  War- 
ner V.  Browne  {*)  I  Mtz-Maurlce  v.  BayUyi^).  Fourthly, 
the  only  interest  vested  in  the  defendant  was  a  tenancy  from 
year  to  year  to  be  implied  from  payment  of  rent  quarterly, 
and  this  interest  has  been  determined  by  the  notice. to  quit 
mentioned  in  the  sixth  paragraph. 

Holland^  for  the  defendant :    First,  the  instrument  is  not 

0)  4  H.  &  N.,  Y42 ;  28  L,  J.  (Ex.).  806 ;  (»)  1  Plowd.,  269. 
in  Ex.  tfJi.*  6  H.  A  N.,  186;  29  L.  J.  (»)  8  East,  166.  " 
(Ex.),  486.  (*)  9  a  L.  C,  78. 
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void  for  uncertainty;  the  ma2dcu  applies,  Id  certum  est 
quod  certum  reddi  potest^  and  the  plaintiffs  were  bound  to 
show  at  least  tliat  the  power  of  George  Wood  to  let  had 
ceased  before  the  notice  to  quit  was  given  on  the  24th  of 
September,  1875 :  it  is  probable  that  he  was  only  tenant  from 
year  to  year,  and  that  the  words  were  introduced  to  provide 
for  the  determination  of  his  own  interest.  Weld  v.  Bax- 
ter {^)  shows  that  the  demise  is  not  evidence  of  seisin  in  fee. 
Secondly,  it  follows  from  the  reasoning  in  Davis  v.  Wad- 
dingtoni^)  and  AsTiworth  v.  Hopper^)  that  an  estate  of 
freehold  was  not  granted  to  the  defendant,  and  therefore  no 
deed  was  required  upon  that  ground.  Thirdly,  even  if  the 
instrument  were  invalid  as  a  demise,  the  defendant  may 
hold  under  its  terms,  ''so  far  as  thev  are  not  at  variance 
with  the  species  of  tenancy  which  the  law  under  the  circum- 
stances creates,"  per  Maule,  J.,  in  Berrey  v.  Lindky(^). 
Fourthly,  at  all  events,  if  the  instrument  mils  to  carry  out 
the  intention  of  the  parties,  the  defendant  would  in  eouity 
be  entitled  to  the  grant  of  a  lease :  Lester  v.  Foxcrojti^)  ; 
Brovme  v.  Warne (•) ;  In  re  King's  LeaseJiold Estates  (). 
And  now,  by  the  Supreme  Court  of  Judicature  Act,  1878, 
8S.  24,  91,  a  county  court  has  power  to  give  the  same  amount 
of  relief  as  might  have  been  lormerly  granted  by  the  Court 
of  Chancery. 
MatthetDS,  Q.C.,  replied.  ^^  ^^  ^^ 

Nov.  16.  The  following  judgments  were  delivered : 
Cleasby,  B.  :  This  was  an  action  to  recover  the  posses- 
sion of  a  *house  which  had  been  let  by  one  George  [36 
Wood  to  the  defendant.  On  the  24th  of  September,  1875, 
Wood  had  served  a  notice  to  quit  on  the  25th  of  March 
following,  and  the  question  was  whether,  after  the  expi- 
ration of  that  notice,  the  defendant  had  any  interest  in  tne 
premises. 

The  demise  was  by  writing  under  the  hand  of  Wood  with- 
out seal,  and  purported  to  let  the  premises  to  the  defendant 
as  tenant  from  year  to  year  from  the  25th  of  March,  1872, 
and  for  so  long  as  he  continued  to  pay  the  rent  and  Wood 
had  power  to  let ;  and  there  was  a  stipulation  that  the  de- 
fendant should  procure  all  the  beer,  &c.,  sold  or  consumed 
on  the  premises  from  a  public  house  of  Wood.  It  is  set  out 
at  length  iu  the  case.    The  question  was,  having  regard  to 

<»)  1  H.  A  N.,  668  ;  26  L.  J.  (Ex),  112.  (»)  1  W.  A  T.  (L.  C.  in  Eq.),  768. 

(•)  7  Man.  A  Gr.,  87.  (•)  14  Ves.,  166,  409, 

(»)  1  C.  P.  D.,  n8.  O  Law  Rep.,  16  Eq.,  621. 
(4)  8  Man.  <b  Gr.,  498,  at  p.  514. 
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tbe  Statute  of  Frauds  and  the  statutes  &  9  Vict^  o.  106,  s.  3, 
what  is  the  effect  of  the  instrument,  and  what  interest  did 
the  defendant  take  under  it  i 

It  will  be  observed  that  tbe  stipulation,  that  the  defendant 
shall  not  be  disturbed  in  his  tenancy  feo  long  as  he  pays  his 
rent,  has  this  qualification — so  long  as  the  landlord  has 
power  to  let.  Tnese  words,  which  put  a  qualification  upon 
the'interest  intended  to  be  created,  cannot  be  rejected  as  of 
course.  The  plaintiffs  relied  upon  the  case  of  Doe  d.  War- 
ner V.  Browne  (*),  where  it  was  held  that  a  similar  lease,  so 
far  as  it  created  an  interest  beyond  a  tenancy  from  year  to 
year,  was  void.  This  was  before  the  statute  of  Victoria, 
which  made  a  deed  necessary  for  all  leases  exceeding  three 

? rears,  and  rested  upon  this,  that  the  interest  created  was  a 
reehold  one,  so  far  as  it  was  greater  than  a  tenancy  from 
year  to  year. 

The  learned  counsel  for  the  defendant  distinguished  the 
present  case  on  the  ground  that  the  continuance  of  the  term 
did  liot  wholly  depend  upon  the  will  and  act  of  the  lessee, ' 
as  in  the  case  cited,  in  which  case  the  uncertain  interest 
would  be  a  freehold  one ;  but  this  was  a  qiialification  which 
introduced  the  will  of  the  lessor,  namely,  nis  capacity  to  let 
depending,  not  necessarily  upon  his  capacity  at  the  time  of 
the  agreement,  but  capacity  afterwards  acquired ;  and  it 
was  suggested  that  the  lessor  might  be,  and  indeed  was, 
tenant  from  year  to  year  himself.  And,  further,  it  was  con- 
tended for  toe  defendant  that,  whatever  the  legal  interest 
373  *of  the  lessee  might  be,  he  acquired,  at  all  events,  an 
equitable  right  to  an  extension  of  the  term.  And  for  this 
the  decision  of  Lord  Eldon  was  referred  to  when  the  same 
case  came  before  him  as  that  reported  in  8  East,  upon  a  bill 
for  a  specific  performance  by  granting  a  formal  lease.  The 
case  is  reported  14  Ves.;  and  it  appears  that  Lord  Eldon 
overruled  a  demurrer  to  the  bill  for  want  of  equity  (p.  156), 
and  that  an  injunction  against  the  action  was  allowed, 
though  what  became  of  the  suit,  and  whether  the  injunction 
was  continued,  did  not  appear  (").  It  should  be  noticed  that 
the  agreement  in  that  case  contained  a  clause  that  the  tenant 
was  to  receive  £40  on  a  change  of  tenancy,  and  upon  this 
Lord  Eldon  relied,  upon  both  occasions  when  the  case  was 
before  him,  as  showing  that  a  lease  was  necessary  to  carry 
into  effect  the  intention  of  the  parties.  There  is  no  such 
clause  in  the  present  agreement. 

Various  other  authorities  were  referred  to,  and,  among 
others,  particularly  the  case  In  re  King's  LeaseJtold  Es- 

(>)  8  Eaat,  165.  («)  14  Ves.,  409. 
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tcUes  ('),  in  which  a  person  holding  under  a  similar  agree- 
ment was  held  entitled  to  compensation  beyond  his  yearly 
tenancy,  when  the  property  was  compulsorily  taken. 

These  authorities  do  not  a|)ply  to  the  present  case,  by  rea- 
son of  the  additional  condition,  ''so  long  as  tlie  lessor  has 
power  to  let."  It  appears  to  me  that  this  clause  (which,  as 
before  observed,  cannot  be  rejected  as  necessarily  unmean- 
ing, and  the  meaning  of  which  can  only  be  arrived  at  by 
conjecture)  introduces  an  uncertainty,  which  makes  it  im- 
possible to  give  effect  to  the  lease  as  conferring  any  partic- 
ular estate.  This  objection  equally  applies,  whether  the 
legal  or  equitable  estate  of  the  defendant  is  considered. 

Another  objection  was  that,  in  addition  to  the  rent,  there 
was  in  this  case  a  further  consideration  for  the  lease,  namely, 
the  procuring  all  the  beer,  &c.,  at  the  public  house  of  Mr. 
Wood,  and  that  the  other  evidence  showed  that  less  than 
two-thirds  of  the  value  was  reserved,  so  that  the  case  was 
taken  out  of  the  second  section  of  the  Statute  of  Frauds, 
and  though  not  within  the  first  section  of  the  Statute  of 
Frauds,  being  in  writing,  the  lease  was  void  at  law,  by 
virtue  of  the  statute  of  8  &  9  Vict.  c.  106,  for  not  being 
under  seal.  It  followed  from  this  that  the  only  legal  estate 
of  the  defendant  was  that  derived  from  the  entry  under 
the  agreement  or  from  the  *yearly  payment  of  rent,  [38 
namely,  a  tenancy  from  year  to  year,  and  that  the  lease 
being  void,  there  was  nothing  to  give  the  defendant  any  equi- 
table estate  beyond  his  legal  tenancy. 

It  is  unnecessary  to  consider  other  objections;  but  it 
seems  clear  that,  if  the  defendant  was  entitled  to  any  lease 
beyond  the  lease  from  year  to  year,  the  lease  should  contain 
a  clause  of  forfeiture  upon  non-payment  of  rent  and  non- 
performance of  covenants.  In  a  lease  from  year  to  year, 
such  a  clause  is  unnecessary,  because  the  landlord  can  al- 
ways put  an  end  to  the  tenancy  by  a  six  months'  notice. 

But  if  a  lease  were  granted,  it  is  by  no  means  clear  that  it 
ought  not  to  be  in  such  a  form  as  would  make  the  discon- 
tinuing the  use  of  the  premises  as  a  dining-room,  and  letting 
them  as  a  provision  store,  followed  by  their  being  shut  up,  a 
forfeiture  of  the  lease.  This  only  shows,  further,  how  unde- 
fined and  uncertain  the  interest  of  the  defendant  was,  except 
so  far  as  it  was  an  interest  as  tenant  from  year  to  year. 

As  I  think  the  only  interest  of  the  defendant  was  termi- 
nated by  the  legal  notice  to  quit  (which  is  an  answer  to  the 
first  question),  it  is  unnecessary  to  say  what  would  be  the 
effect  of  the  demand  of  possession  after  Mr.  Wood's  death, 

(»)  Law  Rep.,  16  Eq.,  521. 

19  EiTG.  Rep.  46  * 
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if  the  notice  bad  been  inoperative.  I  do  not  think  that  a 
question  arises  in  the  present  case  what  would  be  the  result 
of  a  proper  application  for  a  specific  performance  of  thB 
agreement,  as  there  is  no  counter  claim  ;  and  the  only  ques- 
tion is,  whether,  upon  the  agreement  as  it  stands  witnout 
explanation,  tbere  is  a  defence  to  the  action. 

Grove,  J. :  I  agree  with  the  judgment  delivered  by  my 
Brother  Cleasby.  I  have  only  to  add  that  the  questioii  as  to 
the  defendant's  right  in  equity  to  the  grant  of  a  lease  does 
not  arise  before  us,  as  he  has  not  given  any  notice  of  a  coun- 
ter claim ;  and,  as  to  this  point,  I. express  no  opinion. 

Judgment  reversed. 

Solicitors  for  plaintiffs :  Walker^  Son  &  Fields  for  E.  W. 
Bewley,  Gravesend. 

Solicitor  for  defendent :  Thomas  Sismej/y  for  Alfred  Tol- 
hurst,  Gravesend. 


[2  Exchequer  Diyision,  89.] 

Nov.  28,  1876. 

[IN  THE  COURT  OF  APPEAL  FROM  INFERIOR  COURTS.] 

39]  *SooTT,  Appellant;  Legg,  Respondent. 

MdropolUan  Building  Act,  1865  (18  dk  19  Viet,  c.  122),  8.  27,  r.  4,  i.  28,  r.  2— 

Addition  to  Building — l/nion  of  Buildingt. 

By  the  Metropolitan  Building  Act,  1866,  8.  27,  rale  4,  every  warehouse  or  other 
building  used  for  the  purposes  of  trade  or  manufacture,  containing  more  than  216,000 
cubic  feet,  shall  be  divided  by  party  walls.  By  s.  28,  rule  2,  no  buildings  shall  be 
united,  if  when  so  united  they  will  be  in  coAtravention  of  the  act.  Within  the  limits 
of  the  act  the  respondent  added  to  a  building  previously  erected  a  new  building 
without  separating  them  by  party  walls ;  the  addition  was  made  by  taking  down  one 
of  the  external  walls  of  the  old  building,  and  Uicn  erecting  the  new  building  against 
the  old  one;  the  addition  contained  less  than  216,000  cubic  feet,  but  the  two  build- 
ings taken  together  contained  more  than  216,000  cubic  feet: 

Held,  that  the  buildings  had  been  united  in  contravention  of  the  statute,  and  must 
be  separated  by  a  party  walL 

The  head-note  onl^  of  this  case  is  published.  The  case  is 
not  deemed  of  sufficient  importance  to  publish  at  length.    * 

j5  is*  O.  M. 
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[2  Exchequer  Division,  48.] 
Nov.  16,  1876. 

*BULLOCK  V.    DUNLAP(').  [43 

ConttabU  m  Potttenaion  of  »toUn  Oood» — MetropolUan  Police — Actum  for  Detinue 
pending  Applicaium  io  a  Magistrate — 2  A  S  Vict.  c.  71,  <.  29. 

The  plaintiff  having  been  indicted  for  stealing  goods  and  acquitted,  a  metropolitan 
police  constable,  witmn  a  reasonable  time  after  coming  into  possession  thereof,  ap- 
plied to  a  magistrate,  under  s.  29  of  2  dc  8  Vict,  c  71,  to  make  an  order  with  respect 
to  the  goods.  The  magistrate  adjourned  the  hearing  to  a  future  day.  After  the 
appUcatlon  and  before  tne  day  of  hearing  arrived  the  plaindff  brought  an  action 
against  the  constable  to  recover  the  goods : 

Hdd,  that  the  constable  was  protected  by  s.  29,  and  that  the  action  could  not  be 
maintained.  *' 

Wbit  issued  on  the  10th  of  April,  1876.  The  statement 
of  claim  alleged  as  follows :  The  plaintiff  being,  in  October, 
1875,  in  possession  of  a  diamond  rin^  and  diamond  pin  as 
his  own  property,  a  metropolitan  police  constable  arrested 
him  upon  a  charge  of  stealing  them,  and  took  them  from 
him.  The  plaintiff  was  afterwards  taken  before  a  metro- 
politan police  magistrate,  committed  for  trial,  indicted,  tried 
upon  the  charge,  and  acquitted.  The  constable  delivered 
the  jewelry  to  the  defendant  as  his  superior  olScer  and  as  a 
superintendent  of  the  metropolitan  police,  and  the  defen- 
dant converted  it  to  his'  own  use,  and  detains  it  from  the 
plaintiff.  The  plaintiff  claims  a  return  of  the  Jewelry,  or  its 
value,  and  damages  for  its  detention  and  conversion. 

The  statement  of  defence,  dated  thg  11th  t)f  May,  1876, 
alleged  *as  follows  {inter  alia) :  After  the  plaintiff  [44 
had  been  acquitted  as  alleged  the  jewelry  was  in  the  lawful 
possession  of  the  defendant  as  a  constable  within  2  &  3 
Vict.  c.  71,  s.  29,  and  the  defendant  being  ignorant  who  was 
the  rightful  owner  thereof,  before  the  commencement  of  this 
action  and  within  a  reasonable  time  after  he  became  possessed 
thereof,  duly  applied  to  a  magistrate  then  having  jurisdic- 
tion in  that  behalf  under  s.  29  of  2  &  8  Vict.  c.  71,  to  make 
an  order  for  the  delivery  of  the  jewelry  to  the  par^  who 
should  appear  to  be  the  rightful  owner,  or  such  other  order 
as  to  such  magistrate  should  seem  meet.  The  magistrate 
entertained  and  heard  evidence  in  support  of  the  applica- 
tion, and  the  plaintiff  appeared  before  him  and  gave  evi- 
dence in  support  of  his  claim.  The  magistrate  afterwards 
adjourned  the  hearing  of  the  application  to  a  day  which 
has  not  yet  expired.    The  application  is  still  pending  before 

0)  S.  C,  afiSrmed  18  Cox's  Ci*.  Cases,  581. 
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the  magistrate,  and  no  order  has  been  made  by  him  under 
8.  29.  The  defendant  as  such  constable,  and  in  the  per- 
formance of  his  dnty  in  that  behalf,  and  not  otherwise, 
detained  and  still  detains  the  jewelry  till  an  order  has  been 
made  under  s.  29. 

Demurrer  to  so  much  of  the  statement  of  defence  as  is 
above  set  out,  and  joinder  therein. 

Tdlfourd  Salter^  Q.C.  {L,  Olyn  with  him),  for  the  plain- 
tiff: The  defendant  must  rely  on  s.  29  (*)  as  affording  him 
45]  an  absolute  *protection.  But  the  circumstances  do  not 
bring  him  within  that  section.  If,  indeed,  the  defendant 
before  action  brought  had  obtained  a  magistrate's  order  to 
deliver  the  goods  to  the  party  who  appeared  to  be  the  right- 
ful owner,  or  any  *'such  order  as  to«uch  magistrate  should 
seem  meet,"  he  might  perhaps  have  been  protected  by  s.  29. 
But  the  magistrate  has  made  no  order,  and  has  adjourned 
the  application.  The  reason  is  not  stated  in  the  pleadings, 
but  it  IS  no  doubt  for  the  very  purpose  that  this  action  may 
be  tried.  If,  therefore,  the  action  is  stayed  or  judgment 
given  for  the  defendant  on  demurrer  there  is  a  deadlock, 
and  the  plaintiff  has  no  means  of  ascertaining  his  rights. 
The  defendant  must  bring  himself  strictly  within  the  statute, 
and  nothing  short  of  an  *' order"  before  action  will  protect. 
There  is  evidence  for  a  jury  of  a  "conversion":  Pillotv. 
Wilkinson  (").  A  refusal  to  make  an  order  under  s.  40 
does  not  bar  the  right  of  action :  Dover  v.  Child {*). 

Sir  H,  Oiffard,  S.G.  (i^.  M.  White  with  him),  for  the  de- 
fendant :  Seet.  29  assumes  that  the  constable  should  have 
a  reasonable  tinie  to  Aake  inquiry  and  apply  to  a  magistrate, 
and  as  soon  as  he  has  applied  s.  29  protects  him.     Indepen- 

(0  By  8.  29  of  2  <fc  3  Vict,  c  71  (An  make  an  order  for  the  delivery  of  such 

act  for  regulating  the  Police  Courts  in  the  goods  or  money  to  the  party  who  shall 

Metropolis),  it  is  enacted  "  that  if  any  appear  to  be  the  rightful  owner  thereof, 

i^oods  or  money  charged  to  bo  stolen  or  or,  in  case  the  owner  cannot  be  asoer- 

fraudulently   obtaineJ  shall   be   in   the  tained,  then  to  make  such  order  with 

custody  of  any  constable  by  virtue  of  any  respect  to  such  ^oods  or  money  as  to 

warrant  of  a  justice,  or  in  prosecution  of  such  magistrate  shall  seem  meet :   Pro- 

any  charge  of  felony  or  misdemeanor  in  vided  always  that  no  such  order  shall . 

regard  t^  the  obtaining  thereof,  and  the  be  any  bar  to  the  right  of  any  person  or 

person  charged  with  stealing  or  obtaining  persons  to  sue  the  party  to  whom  such 

possession  as  aforesaid  shall  not  be  found,  goods  or  money  shall  be  delivered,  and 

or  shall  have  been  summarily  convicted  to  recover  such  goods  or  money  from 

or  discharged,  or  shall  have  been  tried  him  by  action  at  law,  so  that  such  action 

and  acquitted,  or  if  such  person  shall  shall  be  commenced  within  six  calendar 

have  been  tried  and  found  guilty,  but  the  months  next  after  such  order  shall  be 

property  so  in  custody  shall  not  have  made." 

been  included  in  any  indictment  upon  (^)  2  H.  <fc.  C,  72;  82  L.  J.  (Ex.),  201. 

which  he  shall  have  been  found  guilty,  (*)  1  Ex.  D.,  172. 
it  shall  be  lawful  for  any  magistrate  to 
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dently  of  statute  every  person  coming  into  possession  of 
another^s  goods  is  entitled  to  detain  them  for  a  reasonable 
time  in  order  to  ascertain  the  real  owner:   Yaughan  v. 

T,  Salter^  Q.C.,  replied. 

Cleasby,  B.  (') :  I  think  the  statement  of  defence  is  a 
good  defence  to  the  action,  and  that  the  defendant  is  en- 
titled to  judgment. 

The  case  turns  entirely  upon  s.  29  of  2  &  3  Vict.  c.  71. 
What  was  the  object  of  that  section  1  It  was  to  protect  a 
person  who  is  placed  by  virtue  of  his  oflBce  in  possession  of 
the  property  of  some  other  person  to  which  he  has  no  title 
himself.  That  is  always  a  dangerous  position  for  a  man  to 
be  in,  because,  although  he  may  take  time  to  make  up  his 
mind  what  to  do,  he  is  eventualljr  bound  by  what  he  does, 
and  makes  himself  responsible  if  he  does  not  deliver  the 
property  to  the  right  person.  The  object  of  *this  sec-  [46 
tion  obviously  was  to  protect  a  constable  from  that  difficulty 
and  to  enable  him  to  go  to  the  magistrate  and  say,  *'Tell 
me  what  I  am  to  do  with  these  goods  which  do  not  belong 
to  me,  and  to  whom  I  am  to  deliver  them."  The  section 
says  it  shall  be  lawful  for  the  magistrate  to  make  the  order ; 
and  the  person  who  obeys  that  order  would  be  protected  in 
obeying  it  without  any  reference  to  the  title  oi  the  person 
claiming.  That  being  so,  under  the  circumstances  of  this 
case  which  comes  within  the  act,  the  defendant  applies  to 
the  magistrate  to  know  what  he  is  to  do  with  these  goods. 
The  application  is  not  disposed  of  at  the  time,  and  the 
magistrate  may  indicate  some  idea  in  his  own  mind  that 
the  plaintiflf,  that  is,  the  person  who  has  been  tried,  is  not 
the  person  to  whom  he  ought  to  order  the  goods  to  be  de- 
livered up.  It  seems  to  be  almost  admitted  that  it  would 
be  impossible  for  him  to  maintain  an  action  before  the  con- 
stable has  had  a  reasonable  time  to  apply  to  a  magistrate. 
That  being  so,  what  difference  can  it  make,  the  matter  being 
in  the  hands  of  the  magistrate,  that  some  time  elapses  before 
he  gives  his  decision  ?  Is  it  possible  to  hold,  in  construing 
a  clause  of  an  act  of  Parliament  which  is  made  for  the  pro- 
tection of  an  officer,  that  he  becomes  responsible  for  the 
way  in  which  the  judge  to  whom  he  is  to  apply  deals  with 
*the  case,  the  matter  being  within  the  judge's  jurisdiction  ? 
A  magistrate  may  say,  "1  cannot  dispose  of  this  case  now — 
I  shall  require  some  further  consideration  upon  it,  and 
proper  persons  to  attend  before  me  again."  I  cannot  but 
presume  that  a  judge  is  influenced  by  right  motives,  and 

(1)  6  M.  <fe  W.,  492.  O  Sitting  alone  as  a  Divisional  Court. 
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will  deal  with  the  case  properly  as  long  as  it  is  pending 
before  him.  t 

That  being  so,  it  appears  to  me  that  the  defendant  has 
done  all  that  the  act  calls  npon  him  to  do,  to  render  up 
possession.  Therefore  he  cannot  be  responsible  because  he 
IS  not  not  able  before  the  commencement  of  this  action  to 
relieve  himself  from  the  possession  of  these  goods. 

Jvdgment for  the  dtferidant. 

Jan.  24,  1877.    Against  this  judgment  the  plaintiff  ap- 

Scaled,  and  the  court  (Cockburn,  C.J.,  Mellish,  L.  J.,  and 
rett,  J.  A.)  dismissed  tlie  appeal. 

Solicitors  for  plaintiff :  Fisher  &  Co. 
Solicitors  for  defendant :  Ellis  &  Ellis. 

As  to  the  datj  of  an  officer  to  detain  gambling  instruments,  etc.,  for  evidence, 
see  18  Eng.  B.,  860  note. 


[2  Exchequer  Division,  63.] 
Not.  11,  18,  1876. 

[crown  case  reserved.] 
63]  *The  Queen  v.  Keyn. 

Juritdietion — Central  Criminal  Court  —  Admiralty  —  Territorial  Watern — Offenee 
vfitMn  Tkree  Milet  of  Englinh  Coaet^Manslaughttr—li  Hie.  2,  e.  8—28  Ben.  8, 
<?.  16—89  Oeo,  8,  c.  87—4  <fr  5  Wm,  4,  <?.  86,  t,  22—7  d:  8  Vict.  e.  2. 

The  prisoner  was  indicted  at  the  Central  Criminal  Court  for  manslaughter.  He 
was  a  foreigner  and  in  command  of  a  foreign  ship,  passing  within  three  miles  of  the 
shore  of  England  on  a  voyage  to  a  foreign  port ;  and  whilst  within  that  distance  his 
ship  ran  into  a  British  ship  and  sank  her,  whereby  a  passenger  on  board  the  latter 
ship  was  drowDed.  The  facts  of  the  base  were  sach  as  to  amount  to  manslaughter 
by  Enfiflish  law : 

Held,  by  the  majority  of  the  court  (Cockbum,  C.J.,  Kelly,  C.B.,  Bramwell,  J.  A., 
Lush  and  Field,  J«L,  Sir  R.  Phillimore  and  Pollock,  B.;  Lord  Coleridge,  C.J.,  Brett 
and  Amphlett,  JJ.A.,  Grove,  Denman,  and  Lindley,  JJ.,  dissenting),  that  the  Central 
Criminal  Court  had  no  jurisdiction  to  try  the  prisoner  for  the  offence  charged. 

By  the  whole  of  the  majority  of  the  court,  on  the  ground  that,  prior  to  28  Hen.  8, 
c.  16,  the  admiral  had  no  jurisdiction  to  try  offences  by  foreigners  on  board  foreign 
ships,  whether  within  or  without  the  limit  of  three  miles  from  the  shore  of  England ; 
that  that  and  the  subsequent  statutes  only  transferred  to  the  Common  Law  Courts 
and  the  Central  Criminal  Court  the  jarisdiction  formerly  possessed  by  the  admiral ; 
and  that,  therefore,  in  the  absence  of  statutory  enactment,  the  Central  Criminal  Court 
had  nopower  to  try  such  an  offence. 

By  E!elly,  C.B.,  and  Sir  R.  Phillimore,  also,  on  the  ground  that,  by  the  principles 
of  international  law,  the  power  of  a  nation  over  the  sea  within  three  miles  of  its 
coasts  is  onlv  for  certain  limited  purposes ;  and  that  Parliament  could  not,  consist- 
ently with  those  principles,  apply  English  criminal  law  within  those  limits. 

Held,  contra,  by  Lord  Coleridge,  C.J.,  Brett  and  Amphlett,  JJ.A.,  Grove,  Denroan 
and  Lindley,  JJ.,  on  the  ground  that  the  sea  within  three  miles  of  the  coast  of  Eng- 
land is  part  of  the  territory  of  England ;  that  the  English  criminal  law  extends  over 
those  limits ;  and  the  admiral  formerly  had,  and  the  Central  Criminal  Court  now 
has,  jurisdiction  to  try  offences  there  committed  although  on  board  foreign  ships. 
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By  Lord  Coleridge,  C.J.,  and  Denman,  J.,  on  the  ground  that  the  prisoner's  ship 
having  run  into  a  British  ship  and  sank  it,  and  so  caused  the  death  of  a  passenger 
on  board  the  latter  ship,  the  ofifence  was  committed  on  board  a  British  ship,  and, 
therefore,  the  Central  Criminal  Court  had  jurisdiction.* 

Case  stated  by  Pollock,  B. 

Ferdinand  Keyn  was  tried  at  the  April  sittincs  of  the  Cen- 
tral Criminal  Court  for  the  manslaughter  of  Jessie  Dorcas 
Young. 

On  the  part  of  the  prosecution  it  was  proved  that  Jessie 
Dorcas  *y  oung  was  a  passenger  by  a  British  steamer  [64 
called  the  Strathclyde,  from  liondon  to  Bombay,  and  that 
when  oflE  Dover  the  Strathclyde  was  run  into  by  a  steamer 
called  the  Franconia,  whilst  she  was  under  the  command  and 
immediate  direction  of  the  prisoner;  whereby  the  Strath- 
clyde was  sunk,  and  Jessie  Dorcas  Young  was  drowned. 

The  Franconia  was  a  German  vessel,  carrying  the  German 
flag.  She  sailed  from  Hamburg  with  the  prisoner,  who  is  a 
German,  in  command,  and  a  crew  of  seventy- three,  nearly 
all  of  whom  were  Germans,  and  a  French  pilot.  She  was 
carrying  the  mail  from  Hamburg  to  St.  Thomas  in  the 
West  Indies,  and  put  into  Grimsby  to  take  on  board  an 
English  pilot,  whose  duty  it  was  to  conduct  her  down  chan- 
nel as  far  as  the  South  Sand  light ;  after  which  she  would 
proceed  to  and  touch  at  Havre,  where  she  would  land  the 
English  pilot  and  the  French  pilot,  whose  duty  it  was  to 
conduct  her  from  off  Dungeness  to  Havre ;  and  thence  go  to 
St.  Thomas. 

The  Franconia  had  performed  the  same  voyage  six  times. 

The  point  at  which  the  Strathclyde  was  run  down  by  the 
Franconia  was  one  mile  and  nine- tenths  of  a  mile  S.S.E. 
from  Dover  pier-head,  and  within  two  and  a  half  miles  from 
Dover  beach. 

At  the  close  of  the  case  for  the  prosecution,  the  counsel 
foi'  the  prisoner  objected  that  the  court  had  nd  jurisdiction. 

*  S.  C,  13  Cox's  Grim.  Cases,  408. 

The  unfortanate  collision  between  the  Strathclyde  and  the  Franconia  gave 
rise  to  mach  litigation  : 

1.  In  the  principal  case  to  the  criminal  responsibilitj  of  one  through  whose 
negligence  a  human  life  is  destroyed. 

See  also  11  Am.  Law  Review,  625  note. 

2.  As  to  what  non-observance  of  sailing  rules  amounted  to  negligence  render- 
ing the  vessel  liable  in  admiraltj :  The  Franconia,  2  Probate  Division,  8,  pott 
p.  647. 

8.  As  to  the  civil  responsibility  of  the  vessel  in  admiraUy  for  negligently 
causing  death :  The  Franconia,  2  Probate  Division,  168,  to  appear  in  20  or  21 
Eng.  Hep. 

4.  As  to  such  liability  in  the  common  law  courts :  Harris  v,  Hamburg,  etc, 
2  C.  PI.  Div.,  178,  to  appear  in  20  Eng.  Rep. 
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The  learned  judge,  without  expressing  any  opinion,  ruled 
that  the  court'had  jurisdiction. 

Witnesses  were  called  ior  the  prisoner.  The  jury  found 
him  guilty. 

The  question  for  the  opinion  for  the  Court  for  Crown 
Cases  Reserved  was  whether  the  Central  Criminal  Court  had 
jurisdiction. 

May  6, 13.  The  case  was  argued  before  Kelly,  C.B.,  Sir  R. 
Phillimore,  Lush,  Field  and  Lindley,  JJ.,  and  Pollock,  B., 
by  Benjamin,  Q.C.  {Cohen,  Q.C.,  PhiUimore  and  Stubbs 
with  him),  for  the  prisoner;  and  by  Sir  H,  Qiffard,  S.G. 
{Poland,  C.  Bowen  and  Straight  with  him),  for  the  prosecu- 
tion. 

The  court  being  divided,  the  case  was  directed  to  be  re- 
argued. 

June  16, 17,  21,  22,  23.  The  case  was  again  argued  before 
Cockburn,  C.J.,  Lord  Coleridge,  C.J.,  Kelly,  C.B.,  Sir  R. 
65]  •Phillimore,  *Bramwell,  Pollock  and  Amphlett,  BB., 
Lush,  Brett,  Grove,  Denman,  Archibald  (*),  Field  and  Lind- 
ley, JJ. 

The  arguments  and  the  authorities  cited  sufficiently  ap- 
pear from  the  judgments. 

Cur.  adv.  vnlt 

Nov.  11,  13.     The  following  judgments  were  delivered:— 

Sir  R.  Phillimore:  The  prisoner  was  indicted  at  the 
Central  Criminal  Court  for  the  manslaughter  of  Jessie  Dor- 
cas Young  on  the  high  seas,  and  within  the  jurisdiction  of 
the  Admiralty  of  England. 

The  deceased  was  a  passenger  on  board  the  Strathclyde,  a 
British  steam  vessel  bound  from  London  to  Bombay. 

This  vessel,  when  at  a  distance  of  one  mile  and  nine-tenths 
of  a  mile  S.S.E.  from  Dover  pier-head,  and  within  two  and 
a  half  miles  from  Dover  beach,  was  run  into  by  the  PraA- 
conia,  a  German  steamer,  in  consequence  of  which  she  sank, 
and  the  deceased  woman  was  drowned. 

The  Franconia  was  carrying  the  German  mails  from  Ham- 
burg to  St.  Thomas  in  the  West  Indies. 

The  prisoner,  being  the  officer  in  command  of  the  Fraii- 
conia,  was  convicted  of  manslaughter,  but  a  question  of  law 
was  reserved  for  this  Court  of  Criminal  Appeal.  An  objec- 
tion wasl^aken  on  the  part  of  the  prisoner  that,  inasmuch  as 
he  was  a  foreigner,  in  a  foreign  vessel,  on  a  foreign  voyage, 
sailing  upon  the  high  seas,  he  was  not  subject  to  the  juris- 
diction of  any  court  in  this  country.     The  contrary  position 

(*)  Archibald,  J.,  died  after  the  argument,  and  before  judgment  was  delivered : 
Bee  post,  p.  238. 
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maintained  on  the  part  of  the  Crown  is  that,  inasmuch  as  at 
the  time  of  the  collision  both  vessels  were  within  the  dis- 
tance of  three  miles  from  the  English  shore,  the  offence  was 
committed  within  the  realm  of  England,  and  is  triable  by 
the  English  court.  The  case  has  been  most  ably  conducted 
on  both  sides,  and  the  court  has  derived  very  great  assist- 
ance from  the  arguments  of  counsel. 

Before  I  consider  the  principal  question,  whether  the 
offence  committed  on  board  the  foreign  vessel  be  triable 
here,  it  may  be  well  to  take  notice  of  a  subsidiary  conten- 
tion put  forward  on  behalf  of  the  Crown,  namely,  that  the 
person  injured  was  on  *board  an  English  ship  at  the  [66 
time  when  she  received  the  injury  which  wp^s  the  immediate 
and  direct  result  of  the  collision,  and  that  in  fact  the  offence 
was  committed  on  board  an  English  ship.  It  seems  expe- 
dient to  deal  with  this  contention  in  the  hrst  place,  because, 
if  it  be  valid,  the  inquiry  as  to  the  jurisdiction  of  the  Eng- 
lish court  over  a  foreign  ship  would  be  unnecessary.  I  am 
of  opinion  that  this  contention  cannot  be  sustained.  Look- 
ing at  the  facts  stated  by  the  learned  judge  who  tried  the 
case,  as  well  as  the  indictment,  it  appears  that  the  prisoner 
had  no  intention  to  injure  the  Strathclyde  or  any  person  on 
board  of  her.  He  was  guilty  of  negligence,  and  want  of 
nautical  skill,  and  of  presence  of  mind  in  the  management 
of  his  vessel,  and  thereby  caused  the  collision,  but  the  act 
by  which  the  woman  died  was  not  his  act,  nor  was  it  a  con- 
sequence immediate  or  direct  of  his  act.  He  never  left  the 
deck  of  his  own  ship,  nor  did  he  send  any  missile  from  it  to 
the  other  ship ;  neither  in  will  noc  in  deed  can  he  be  consid- 
ered to  have  been  on  board  the  British  vessel.  He  can  no 
more  be  considered  by  intendment  of  law  to  have  been  on 
board  the  British  vessel  than  he  would  have  been  if  his  bad 
navigation  had  caused  the  Strathclyde  to  impale  herself 
upon  the  Franconia,  and  so  to  sink.  The  jurisdiction  of  the 
English  court,  therefore,  cannot  be  founded  on  this  con- 
tention. 

The  administration  of  the  criminal  law  of  England  was 
formerly  distributed  among  two  tribunals;  the  court  of 
oyer  and  terminer  took  cognizance  of  offences  committed  in 
tne  body  of  a  county,  the  Court  of  the  Lord  High  Admiral 
of  those  committed  on  the  sea. 

A  divisum  imperium  existed  with  respect  to  rivers  and 
arms  of  the  sea  within  the  body  of  a  county ;  each  court 
claimed  concurrent  jurisdiction  over  these  waters. 

Two  statutes  were  passed  for  the  purpose  of  reconciling 
19  Eng.  Rep.  47 
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these  claims  and  for  restricting  the  court  of  the  admiral  to 
the  high  seas. 

The  tirst  of  these  two  statutes,  namely,  the  statute  of  13 
Rich.  3,  c.  6,  entitled  "What  things  the  admiral  and  his 
deputy  shall  meddle,"  enacts  that, — 

**  Forasmach  as  a  great  and  common  clamor  and  complaints  bath  been  often- 
times made  before  this  time,  and  yet  is,  for  that  the  admirals  and  their  deputies 
hold  their  sessions  within  divers  places  of  this  realm,  as  well  within  franchise 
as  without,  accroaching  to  them  greater  authority  than  belongeth  to  their  office, 
67]  in  ^prejudice  of  onr  lord  the  king,  and  the  common  law  of  the  realm,  and 
in  diminishing  of  divers  franchises,  and  in  destruction  and  impoverishing  of  the 
common  people,  it  is  accorded  and  assented,  that  the  admirals  and  their  deputies 
shall  not  meddle  from  henceforth  of  anything  done  within  the  realm,  bat  only 
of  a  thing  done  upon  the  sea." 

By  15  Rich.  2,  c.  3,  entitled  "In  what  places  the  admiral's 
jurisdiction  doth  lie,"  it  is 

'*  Declared,  ordained  and  established,  that  of  all  manner  of  contracts,  pleas, 
and  quarrels,  and  all  other  things  rising  within  the  bodies  of  the  counties,  as 
well  by  land  as  by  water,  and  also  of  wreck  of  the  se^,  the  admiral's  court  shall 
have  no  manner  of  cognizance,  power,  nor  jurisdiction  ;  but  all  such  manner  of 
contracts,  pleas,  and  quarrels,  and  all  other. things  rising  within  the  bodies  of 
counties,  as  well  by  land  as  by  water,  as  afore,  and  also  wreck  of  the  sea,  shall 
be  tried,  determined,  discussed,  and  remedied  by  the  laws  of  the  land,  and  not 
before  nor  by  the  admiral  nor  his  lieutenant  in  anywise,  nevertheless,  of  the 
death  of  a^man,  and  of -a  maihem  done  in  great  sliips,  being  and  hovering  in 
the  main  stream  of  great  rivers,  only  beneath  the  bridges  of  the  same  rivers 
nigh  to  the  sea,  and  in  none  other  places  of  the  same  rivers,  the  admiral  shall 
have  cognizance." 

This  adjustment  of  jurisdiction  continued  until  the  28 
Hen.  8,  c.  15,  which  transferred  the  jurisdiction  to  commis- 
sioners of  oyer  and  terminer  under  the  great  seal,  among 
whom  was  included  the  judge  of  the  Admiralty  Court,  and 
ultimately  this  jurisdiction  became  regulated  by  the  statutes 
4  &  5  Wm.  4,  c.  36,  and  7  &  8  Vict,  c:  2,  by  the  former  of 
which  statutes  the  Central  Criminal  Court  was  established. 

The  jurisdiction  which  now  exists  over  offences  commit- 
ted at  sea  is  that  which  was  once  possessed  by  the  court  of 
the  admiral. 

The  county  extends  to  low- water  mark,  where  the  "high 
seas"  begin  ;  between  high  and  low-water  mark,  the  courts 
of  oyer  and  terminer  had  jurisdiction  when  the  tide  was  out, 
the  court  of  the  admiral  when  the  tide  was  in. 

There  appears  to  be  no  sufficient  authority  for  saying  that 
the  high  sea  was  ever  considered  to  be  within  the  realm, 
and,  notwithstanding  what  is  said  by  Hale  in  his  treatises 
de  Jure  Maris  and  Pleas  of  the  Crown,  there  is  a  total  ab- 
sence of  precedents  since  the  reign  of  Edward  III,  if  indeed 
any  existed  then,  to  support  the  doctrine  that  the  realm  of 
Ervgland  extends  beyond  the  limits  of  counties. 

I  am  not  aware  of  any  instance,  none  was  cited  to  us,  of 
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the  exercise  of  criminal  jurisdiction  over  a  foreign  vessel  for 
an  offence  *committed  when  she  was  not  within  a  port  [68 
or  harbor  of  the  inland  waters  of  the  realm. 

Various  statutes  have  been  passed  from  time  to  time  em- 
powering what  may  be  (Called  inland  authorities,  such  as 
justices  of  the  peace,  coroners,  and  the  Lord  Warden  of  the 
Cinque  Ports,  to  try  offences  committed  at  sea.  Some 
clauses  in  the  Merchant  Shipping  Act  it  may  be  necessary 
to  refer  to  hereafter ;  but  it  may  be  stated  here  that  no  stat- 
ute will  be  found  to  authorize  the  exercise  of  the  criminal 
jurisdiction  over  a  foreign  vessel  not  in  one  of  our  ports  or 
inland  waters. 

It  being,  then,  in  my  opinion,  clear  that  the  jurisdiction 
to  try  this  prisoner  was  not  derived  from  the  common  law, 
or  the  statute  law,  or  the  law  of  the  High  Court  of  Admi- 
ralty, what  law  did  render  the  English  court  competent  for 
this  purpose  ? 

As  I  understand  the  contention  on  behalf  of  the  Crown, 
the  answer  is,  international  law ;  in  other  words,  by  the  con- 
sent of  all  civilized  states,  England  has  become  entitled  to 
include  within  her  realm  a  marine  league  of  sea,  and  there- 
fore has  jurisdiction  over  a  foreign  vessel  within  that  limit. 

It  is,  indeed,  a  most  grave  question  whether,  if  this  state- 
ment of  international  law  were  correct,  nevertheless  an  act 
of  Parliament  would  not  be  required  to  empower  the  court 
to  exercise  jurisdiction ;  but,  waiving  this  consideration  for 
the  present,  it  becomes  important  in  this  view  of  the  ques- 
tion to  consider  the  sources  from  which  we  are  to  derive  this 
doctrine  of  international  law. 

Too  rudimental  an  inquiry  must  be  avoided ;  but  it  must 
be  remembered  that  the  case  is  one  primes  impressionism  of 
the  greatest  importance  both  to  England  and  to  other  states ; 
and  the  character  of  it  in  some  degree  necessitates  a  refer- 
ence to  first  principles. 

In  the  memorable  answer,  pronounced  by  Montesquieu  to 
be  rfeponse  sans  replique,  and  framed  by  Lord  Mansfield 
and  Sir  George  Lee,  of  the  British  to  the  Prussian  govern- 
ment, 

**  The  law  of  nations  is  said  to  be  founded  upon  justice, 
equity,  convenience,  and  the  reason  of  the  thing,  and  con- 
firmed by  long  usage." 

It  is  more  especially  to  this  usage,  as  evidencing  the.  con- 
sent of  nations,  that  great  judges,  such,  among  others,  as 
Lord  Stowell  and  *Chancellor  Kent,  and  great  jurists  [69 
of  all  countries,  have  continually  referred. 
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"  It  has  been  contended,"  Lord  Stowell  says,  ''  that  such  a 
sentence  is  perfectly  le^l,  both  on  principle  and  authority. 
It  is  said  that  on  principle  the  security  and  consummation 
of  the  capture  is  as  complete  in  a  neutral  port  as  in  the  port 
of  the  belligerent  himseli.  On  the  mere  principle  of  security 
it  may  perhaps  be  so,  but  it  is  to  be  remembered  that  this  la 
a  matter  not  to  be  governed  by  abstract  principles  alone ; 
the  use  and  practice  of  nations  have  intervened,  and  shifted 
the  matter  from  its  foundations  of  that  species ;  the  expres- 
sion which  Grotius  uses  on  these  occasions  {placuit  genttbics) 
is,  in  my  opinion,  perfectly  correct,  intimating  that  there  is 
a  use  and  practice  of  nations  to  which  we  are  now  expected 
to  conform  " :    The  Henrick  and  Maria  (*). 

With  respect  to  "justice,  equity,  convenience,  and  the 
reason  of  the  thing,"  one  particular  class  of  authority  haa 
been  much  relied  upon  in  the  arguments  of  counsel,  namely, 
the  treatises  of  learned  writers  on  law,  and  it  is  perhaps  in 
this  case  especially  important  to  assign  a  proper,  and  not  an 
extravagant,  value  to  these  digests  of  the  principles  of  pub- 
lic and  international  jurisprudence. 

''AH  writers  upon  the  law  of  nations  unanimously  ac- 
knowledge it,"  was  a  fact  that  weighed  greatly  with  Lord 
Stowell  in  the  case  of  the  Maria,  which  established  the  bel- 
ligerent's right  of  search.' 

Mr.  Wheaton  says : — 

"Text  writers  of  authority,  showing  what  is  the  approved 
usage  of  nations,  or  the  general  opinion  respecting  their  mu- 
tual conduct,  with  the  definitions  and  modifications  intro- 
duced by  general  consent,"  are  placed  as  the  second  branch 
of  international  law":  Elem.  of  Int.  Law,  vol.  i,  p.  59. 

Lord  Mansfield,  deciding  a  case  in  which  ambassadorial 
privileges  were  concerned,  said  that  he  remembered  a  case 
before  lord  Talbot,  in  which  he 

"Had  declared  a  clear  opinion  that  the  law  of  nations  was 
to  be  collected  from  the  practice  of  diflferent  nations  and  the 
authority  of  writers.  Accordingly  he  argued  and  determined 
from  such  instances  and  the  authority  of  Grotius,  Barbeyrac, 
Bynkershoek,  Wiquefort,  &c.,  there  being  no  English  writer 
of  eminence  upon  the  subject." 

Chancellor  Kent  says : — 

"In  cases  where  the  principal  jurists  agree  the  presump- 
tion will  be  very  great  in  lavor  of  the  solidity  of  their 
maxims,  and  no  civilized  nation  that  does  not  arrogantly  set 

(')  4  C.  Rob.,  64,  65. 
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all  ordinary  law  and  justice  at  defiance  will  venture  to  dis- 
regard the  uniform  sense  of  the  established  writers  of  inter- 
national law":  Kent's  Com.,  vol.  i,  p.  19. 

♦Ortolan  (Dipl.  de  la  Mer,  1.  ],  p.  74)  has  some  [70 
very  sensible  remarks  on  this  subject,  which  he  thus  con- 
cludes : — 

"Ces  publicistes  ont  non-seulement  fourni,  pour  la  ges- 
tion  des  afifarres  ext^rieures,  une  branche  de  droit  interna- 
tional, qui  supplee  aux  lacunes  des  autres  et  avertit  de  leurs 
vices,  mais  ils  ont  mdme  contribu6  puissamment  a  la  forma- 
tion et  a  r  amelioration  graduelle  du  droit  international 
positif." 

It  is  also  the  opinion  of  a  very  learned  livingjurist  (Dr. 
Franz  von  Holzendorf,  Encycl.  der  Rechtsw.  IV,  Das  Eu- 
ropaische  Volkerrecht,  p.  935),  .that  the  usage  and  practice 
of  international  law  is  in  great  measure  founded  upon  the 
tardy  recognition  of  principles  which  have  been  long  before 
taught  and  recommended  by  the  voice  of  wise  and  discern- 
ing men,  and  that  thus  the  fabric  of  international  jurispru- 
dence has  been  built  up. 

Of  course  the  value  of  these  responsapruderUum  is  affected 
by  various  circumstances ;  for  instance,  the  period  at  which 
the  particular  work  was  written,  the  general  reputation  of 
the  writer,  the  reception  which  his  work  has  met  with 
from  the  authorities  of  civilized  states,  are  circumstances, 
which,  though  in  no  case  rendering  his  opinion  a  substitute 
for  reason,  may  enhance  or  derogate  from  the  consideration 
due  to  it. 

With  these  preliminary  observations,  I  proceed  to  inquire 
what  is  the  nature  and  extent  of  the  jurisdiction  over  the 
high  seas  which  international  law  confers  upon  or  concedes 
to  tlie  sovereign  of  the  adjacent  territory. 

Whatever  may  have  been  the  claims  asserted  by  nations 
in  times  past — and  perhaps  no  nation  has  been  more  extrav- 
agant than  England  in  this  matter — it  is  at  the  present  time 
an  unquestionable  proposition  of  international  jurispru- 
dence, that  the  high  seas  are  of  right  navigable  by  the  snips 
of  all  states.  Whether  the  reasons  upon  which  this  liberty  of 
navigation  rests  be,  as  some  jurists  say,  that  the  open  sea  is 
incapable  of  continuous  occupation  and  insusceptible  of  per- 
manent appropriation,  or,  as  other  jurists  say,  that  the  use 
of  it  is  inexhaustible,  and,  therefore,  common  to  all  man- 
kind; or,  whether  it  rests  upon  both  these,  or  upon  other 
reasons  also,  it  is  unnecessary  to  inquire.  This  liberty  of 
navigation  is  a  fact  recognized  by  all  civilized  states. 
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An  important  corollary  of  this  proposition  is  that  the  mer- 
71]  chant  *vessel  (with  ships  ol  war  we  are  not  now  con- 
cerned) on  the  open  sea  is  subject  only  to  the  law  of  her  flag, 
that  is,  the  law  of  the  state  to  which  she  belongs. 

The  next  proposition,  though  it  be  of  an  elementary  kind, 
to  which  attention  should  be  drawn,  is,  that  every  stat«  is 
entitled  to  exclusive  dominion  over  its  own  territory,  that  is, 
not  only  over  the  soil  and  over  all  subjects,  but  over  all  for- 
eigners commorant  therein. 

"When,"  says  Marshall,  C.J.,  "private  individuals  of 
one  nation  spread  themselves  through  another  as  business 
or  caprice  may  direct,  mingling  indiscriminately  with  the 
inhabitants  of  that  other,  or  when  merchant  vessels  enter  for 
the  purposes  of  trade,  it  would  be  obviously  inconvenient 
and  dangerous  to  society,  and  would  subject  the  laws. to 
continual  infraction,  and  the  government  to  degradation,  if 
such  individuals  or  merchants*  did  not  owe  temporary  and 
local  allegiance,  and  were  not  amenable,  to  the  jurisdiction 
of  the  country"  :  Schooner  Exchange  v.  McPaddon  and 
Others  (*). 

The  question  as  to  dominion  over  portions  of  the  seas  in- 
closed within  headlands  or  contiguous  shores,  such  as  the 
King's  Chambers,  is  not  now  under  consideration.  It  is 
enough  to  say  that  within  this  term  "territory"  are  cer- 
tainly comprised  the  ports  and  harbors,  and  the  space  be- 
tween the  flux  and  reflux  of  tide,  or  the  land  up  to  the 
furthest  point  at  which  the  tide  recedes."  But  it  is  at  this 
I)oint  that  the  diflScultv  presented  by  the  case  before  us 
begins,  and  here  the  following  questions  present  themselves 
for  solution : — 

1.  Is  a  state  entitled  to  any  extension  of  dominion  beyond 
low-water  mark  1 

2.  If  so,  how  far  does  this  territory,  or  do  these  territorial 
waters,  as  they  are  usually  called,  extend  ? 

3.  Has  a  state  the  same  dominion  over  these  territorial 
waters  as  over  the  territory  of  her  soil  and  in  her  ports,  or 
is  it  of  a  more  limited  character  and  confined  to  certain 
purposes  ? 

With  respect  to  the  first  of  these  questions  the  answer 
may  be  given  without  doubt  or  hesitation,  namely,  that  a 
state  is  entitled  to  a  certain  extension  of  territory,  in  a  cer- 
tain sense  of  that  word,  beyond  low- water  mark. 

With  respect  to  the  second  g^uestion,  the  distance  to  which 
the  territorial  waters  extend,  it  appears  on  an  examination 

0)  7  Cranch*B  Rep.  (U.S.),  H5. 
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of  th0  *authorities  that  the  distance  has  varied  (setting  [72 
aside  even  more  extravagant  claims)  from  100  to  3  miles,  th.e 
present  limit. 

Grotius  may  be  said  to  be  the  first  accredited  writer  who 
introduced  the  principle  of  limiting  the  dominion  to  the  dis- 
tance to  which  protection  could  reach  it  from  the  shore: — 

"Videtnr  autem  imperium  in  maris  portionem  eadem 
ratione  acqniri,  qua  imperia  alia,  id  est,  ut  supra  diximus, 
ratione  personarum  et  ratione  territorii.  Batione  persona- 
rum,  ut  si  classis,  qui  maritimus  est  exercitus,  aliquo  in 
loco  maris  se  habeat  ratione  territorii,  quatenus  ex  terra 
cogi  possunt,  qui  in  proxima  maris  parte  versantur,  nee 
niiiius  quam  si  in  ipsa  terra  reperirentur":  Grotius  de  Jure 
Belli  et  P.,  1.  2,  cap.  iii,  s.  13,  s.  2. 

Bynkershoek,  adopting  this  principle,  pronounced  '*po- 
testatem  terrae  finiri  ubi  tinitur  armorum  vis"  or  (De  Dom. 
Marls,  c.  2)  ''quousque  tormenta  exploduntur,"  a  phrase 
constantly  repeated  by  subsequent  jurists,  but  he  carrifed 
the  idea  of  dominium  still  further : — 

"Etenim  transitum,  quamvis  inermem  et  innoxiura,  a 
domino  recte  prohiberi  omnino  est  dicendura,  licet  rursus 
contradicat  &  Miyot  (de  J.  B.  et  P.,  1.  2,  c.  13,  n.  12)  .  .  .  •.  de 
terra  marique  illud  ipse  negat,  sed  nullo  jure.  Nemo,  me 
invito,  re  mea  recte  utitur  fruitur,  alia  est  humanitatis,  alia 
iuris  regula,  ast  longum  esset  id  argumentum  digne  persequi. 
Sub  conditione  navigatio  prohibebitur,  quum  maris  usus,  / 
caetera  concessus,  in  hac  vel  ilia  specie  negetur ;  ut  si  quis 
piscari  velit,  si  eo  vel  eo  transmittere,  si  hac  illacve  merces 
portare,  si  non  salutare,  vel  non  eo,  quo  imperatum  est, 
modo,  si  non  vectigal  solvere,  ut  quse  ejus  generis  sunt  sex- 
centa  haec  enim  recte  imperat,  qui  imperat  mari,  seu  extero, 
Beu  proximo":  Bynk.  De  Dom.  Maiis,  c.  iv. 

Wolff,  writing  later,  in  1749  a.d.,  says  (Jus  Gentium,  &c., 
B.  128)  :— 

^^  Partes  maris  a  gentibuSy  qucB  idem  accolunt^  occupari 
possunt^  qtcoK'Sqtce  dominium  in  iisdem  tueri  possunt. 
Idem  intetligitur  definibus  etfretis,  Etenim  in  istiusmodi 
maris  partibus  prope  littora  usus,  qui  in  piscatione  et  col- 
lectione  rerum  in  mari  nascentium,  non  in  sola  navigatione 
consistit,  semper  innoxius,  cum  mare  regionibus  maritimis 
vicein  munimenti  praebeat,  ac  ideo  intersit  accolarum,  ne 
cuilibet  ibidem  cum  armatis  navibus  versari  liceat." 
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Vattel  (*),  who  borrowed  largely  from  WolflP,  and  whom 
he  often  merely  abridged,  says : — 

''It  is  not  easy  to  determine  to  what  distance  a  nation 
may  extend  its  rights  over  the  sea  by  which  it  is  surrounded. 
Bodinus  pretends  that  according  to  the  common  right  of  all 
maritime  nations  the  prince's  dominion  extends  to  the  dis- 
tance of  thirty  leagues  from  the  coast.  But  this  exact  de- 
73]  termination  can  only  *be  founded  on  a  general  consent 
of  nations,  which  it  would  be  difficult  to  prove.  Each  state 
may  on  this  head  make  what  regulation  it  pleases,  so  far  as 
respects  the  transactions  of  the  citizens  with  each  other,  or 
their  concerns  with  the  sovereign  ;  but  between  nation  and 
nation  all  that  can  reasonably  be  said  is,  that  in  general  the 
dominion  of  the  state  over  the  neighboring  sea  extends  as 
far  as  her  safety  renders  it  necessary  and  her  power  is  able 
to  assert  it." 

But  this  author  draws  an  important  distinction  between 
the  authority  of  a  state  over  what  has  been  called  the  mari- 
time belt  and  the  port  or  harbor.     He  says  (*) : — 

"The  shores  of  the  sea  incontestably  belong  to  the  nation 
that  possesses  the  country  of  which  they  are  a  part,  and 
they  Delong  to  the  class  of  public  things.  It  civilians  have 
set  them  down  as  things  common  to  all  mankind  {res  com- 
munes)y  it  is  only  in  regard  to  their  use,  and  we  are  not 
thence  to  conclude  that  they  considered  them  as  indepen- 
dent of  the  empire ;  the  very  contrary  appears  from  a  great 
number  of  laws."  Observe  what  follows :  ''Ports  and  har- 
bors are  manifestly  an  appendage  to,  and  even  a  part  of, 
the  country,  and  consequently  are  the  property  of  the 
nation.  Whatever  is  said  of  the  land  itself  will  equally 
apply  to  them,  so  far  as  respects  the  consequences  of  the 
domain  and  of  the  empire." 

When  Azuni  wrote  in  1796  his  "Systema  del  Principiidel 
Diritto  Maritimo,"  he  complained  that  the  limit  was  still 
undecided  {sempre  combatiuto  e  non  aiicora  deciso\  and 
hoped  the  three  miles  distance  would  be  agreed  upon,  as 
"without  doubt"  it  was  the  greatest  distance  cannon  shot 
could  ever  be  made  to  reach :  Vol.  i,  67-68. 

Since  this  period,  the  three  mile  belt  of  water  has  been 
adopted  in  treaties  and  conventions,  though  a  longer  dis- 
tance is  still  claimed  for  purposes  of  protecting  the  revenue 
against  smuggling. 

(1)  Vatters  Law  of  Nations,  book  i,        (*)  VatteVs  Law  of  Nations,  book  i, 
chap,  xziii,  sec.  289.  chap,  xxiii,  sec.  290. 
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Chancellor  Kent  says  (') : — 

"It  is  difficult  to  draw  any  precise  or  determinate  con- 
clnsion,  amidst  the  variety  of  opinions,  as  to  the  distance  to 
which  a  state  may  lawfully  extend  its  exclusive  dominion 
over  the  sea  adjoining  its  territories,  and  beyond  those  por- 
tions of  the  sea  which  are  embraced  by  harbors,  gulfs, 
bays,  and  estuaries,  and  over  which  its  jurisdiction  unques- 
tionably extends.  All  that  can  reasonably  be  asserted  is, 
that  the  dominion  of  the  sovereign  of  the  shore  over  the 
contiguous  sea  extends  as  far  as  is  requisite  for  his  safety, 
and  for  some  lawful  end.  A  more  extended  dominion  must 
rest  entirely  upon  force  and  maritime  supremacy.  Accord- 
ing to  the  current  of  modern  authority,  the  general  terri- 
torial jurisdiction  extends  into  the  sea  as  far  as  cannon-shot 
will  reach,  and  no  farther,  and  this  is  generally  calculated 
to  be  a  marine  league;  and  the  Congress  of  the  United 
*States  have  recognized  this  limitation  by  authorizing  [74 
the  district  courts  to  take  cognizance  of  all  captures  made 
within  a  marine  league  of  the  American  shores.  The  ex- 
ecutive authority  of  this  country  in  1793  considered  the 
whole  of  Delaware  Bay  to  be  within  our  territorial  jurisdic- 
tion, and  it  rested  its  claim  upon  those  authoiities  which 
admit  that  gulfs,  channels,  and  arms  of  the  sea  belong  to 
the  people  with  whose  lands  they  are  encompassed.  It  was 
intimated  that  the  law  of  nations  would  justify  the  United 
States  in  attaching  to  their  coasts  an  extent  into  the  sea 
beyond  the  reach  of  cannon-shot. 

"Considering  the  great  extent  of  the  line  of  the  American 
coasts,  we  have  a  right  to  claim,  for  fiscal  and  defensive 
regulations,  a  liberal  extension  of  maritime  jurisdiction, 
and  it  would  not  be  unreasonable,  as  I  apprehend,  to 
assume  for  domestic  purposes  connected  with  our  safety 
and  welfare,  the  control  ot  the  waters  on  our  coasts,  though 
included  within  lines  stretching  from  quite  distant  head- 
lands, as,  for  instance,  from  C^pe  Ann  to  Cape  Cod,  and 
from  Nantucket  to  Montauk  Point,  and  from  that  point  to 
the  capes  of  the  Delaware,  and  from  the  south  cape  ot  Flor- 
ida to  the  Mississippi.  It  is  certain  that  our  government 
would  be  disposed  to  view  with  some  uneasiness  and  sensi- 
bility, in  the  case  of  war  between  other  maritime  powers, 
the  use  of  the  waters  of  our  coast,  far  beyond  the  reach  of 
cannon-shot,  as  cruising  ground  for  belligerent  purposes." 

Mr.  Wheaton  says  (s.  188)  (')  :— 

0)  Kent's  Com.,  vol.  i,  pp.  28,  29  (ed.        («)  Wheaton's  International  Law  (Da- 
1844).  na),  pp.  188-190. 

19  Eng.  Rep.  48 
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*'Tlie  reasons  which  forbid  the  assertion  of  an  exclusive 
proprietary  right  to  the  sea  in  general,  will  be  found  inap- 
plicable to  the  particular  portions  of  that  element  included 
in  the  above  designations. 

"(1.)  Thus,  in  respect  to  those  portions  of  the  sea  which 
form  the  ports,  harbors,  bays,  and  mouths  of  rivers  of  any 
state  where  the  tide  ebbs  and  iSiows,  its  exclusive  right  of 
property  as  well  as  sovereignty  in  those  waters  may  well  be 
maintained  consistently  with  both  the  reasons  above  men- 
tioned, as  applicable  to  the  sea  in  general.  The  state  pos- 
sessing the  adjacent  territory,  by  which  these  waters  are 
partially  surrounded  and  inclosed,  has  that  physical  power 
of  constantly  acting  upon  them,  and  at  tlie  same  time  of 
excluding  at  its  pleasure  the  action  of  any  other  state  or 
person  which,  as  we  have  already  seen,  constitutes  posses- 
sion. -These  waters  cannot  be  considered  as  having  been  in- 
tended by  the  Creator  for  the  common  use  of  all  mankind 
any  more  than  the  adjacent  land  which  has  already  been 
appropriated  by  a  particular  people.  Neither  the  material 
nor  the  moral  obstacle  to  the  exercise  of  the  exclusive  rights 
of  property  and  dominion  exists  in  this  case.  Consequently 
the  state  within  whose  territorial  limits  these  waters  are  in- 
cluded has  the  right  of  excluding  every  other  nation  from 
their  use," — a  very  important  test  of  dominium,  I  may  ob- 
serve in  passing.  The  writer  continues, — "The  exercise  of 
this  right  may  be  modified  by  compact,  express  or  implied ; 
but  its  existence  is  founded  upon  the  mutual  independence 
of  nations,  which  entitles  every  state  to  judge  for  itself  as  to 
the  manner  in  which  the  right  is  to  be  exercised  subject  to 
the  equal  reciprocal  rights  of  all  other  states  to  establish 
similar  regulations  in  respect  to  their  own  waters."  The 
learned  writer,  having  thus  spoken  of  contiguous  waters, 
75]  *continues  (s*  189):  **It  mav  perhaps  be  thought  that 
these  considerations  do  not  apply  with  the  same  force  to 
those  portions  of  the  sea  which  wash  the  coasts  of  any  par- 
ticular state,  within  the  distance  of  a  marine  league,  or  as 
far  as  a  cajinon-shot  will  reach  from  the  shore.  The  phys- 
ical power  of  exercising  an  exclusive  property  and  jurisdic- 
tion, and  of  excluding  the  action  of  other  nations  within 
these  limits,  exists  to  a  certain  degree ;  but  the  moral  power 
may  perhaps  seem  to  extend  no  further  than  to  exclude  the 
action  of  other  nations  to  the  injury  of  the  state  by  which 
this  right  is  claimed.  It  is  upon  this  ground  that  is  founded 
the  acknowledged  immunity  of  a  neutral  state  from  the 
exercise  of  acts  of  hostility  by  one  belligerent  power  against 
another,   within  those   limits.     This  claim  has,   however, 
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been  sometimes  extended  to  exclude  other  nations  from  the 
innocent  use  of  the  waters  washing  the  shores  of  a  particular 
state  in  peace  and  in  war;  as,  for  example,  for  the  pur- 
pose of  participating  in  the  fishery,  which  is  generally  ap- 
propriated to  the  subjects  of  the  state  within  that  distance 
of  the  coasts.  This  exclusive  claim  is  sanctioned  both  by 
usage  and  convention,  and  must  be  considered  as  forming 
a  part  of  the  positive  law  of  nations." 

In  the  valuable  Trait6  des  Prises  Maritimes,  published 
during  the  Crimean  war  (1856)  (vol.  i,  p.  93),  it  is  stated  that 
the  '*port6e  du  canon"  is  recognized  as  the  true  limit  of 
territorial  waters.  Lastly,  Masse,  in  his  recent  edition  of 
Le  Droit  Commercial  dans  ses  rapports  avec  le  Droit  des 
Gens,  observes : — 

That  a  state  has  not  '4a  pleine  propriete  de  la  mer  litto- 
rale :  il  a  senlement  juridiction  sur  cette  partie  de  la  mer : 
'Quamvis  in  mare  non  sit  territorium,'  dit  Roccus  (cent.  2, 
resp.  3,  n.  10)  *  tamen  in  eo  iurisdictio  exercetur  (3^:'  ou 
plntdt  la  propri6te  est  gr6vee  d'une  servitude  naturelle  aa 
profit  de  tons  les  peuples  navigateurs.  Cependant  il  en  est 
autrement  pour  la  pfiche,  qui  ne  pent  6tre  faite  que  par  les 
habitants  du  littoral."  He  then  says:  "C'est,  du  reste,  un 
point  fort  difilcile  a  decider  en  th6orie  pure,  que  celui  de 
savoir  quelle  est  T^tendue  de  la  mer  littorale." 

He  proceeds  to  examine  the  different  theories  upon  the 
subject,  and  concludes  by  adopting  that  of  the  cannon-shot 
or  three  miles  distance,  but  admits  that  a  greater  distance  is 
claimed  by  some  nations. 

The  third  question,  though  touched  upon  in  the  preceding 
citations,  remains  to  be  suostantively  considered ;  it  is  one 
of  much  importance,  viz.,  whether,  admitting  that  the  state 
has  a  dominion  over  three  miles  of  adjacent  water,  it  is  the 
same  dominion  which  the  possessor  has  over  her  land  and 
her  ports,  or  is  it  of  a  more  limited  character — limited  to 
the  purpose  of  protecting  the  adjacent  shore,  for  which  it 
was  granted,  and  not  extending  to  a  general  sovereignty 
over  all  passing  vessels,  and  therefore  not  improbably  called 
ligne  de  respect?  Pando,  the  Spanish  jurist  *( follow-  [76 
ing  the  authority  and  adopting  almost  the  very  words  of 
Martens),  observes  (Elementos  del  Derecho  Interuacional, 
p.  155)  :— 

"But  we  ought  not  to  carry  beyond  certain  limits  what  a 
writer  calls  the  linea  de  respecto.  The  meaning  of  this  con- 
ventional phrase  is  that  we  should  not  do  within  this  line 
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anything  that  the  government  of  the  country  has  a  right  to 
prevent,  as  being  an  attempt  on  the  property  and  security 
of  the  nation." 

An  authority  relief  upon  by  the  counsel  for  the  Crown 
was  Loccenius  de  Jure  Maritimo,  chap.iv.  (De  imperio 
Maris,  s.  5.)  That  author  observes  that  some  learned  jurists 
have  claimed  a  jurisdiction  of  two  days'  journey  from  the 
coasts,  others  sixty  miles,  others  one  hundred ;  and  then  he 
proceeds, — 

"Alii  strictius  et  brevius  determinant ;  prsesertim  si  mare 
interjacens  eousque  se  non  extendat :  nimirum  ut  unicuique 
juxta  sua  littora  competat  dominium ;  extra  ea,  quatenus 
classe  locum  occupavit,  vel  quousque  ejus  territorium  juxta 

mare  porrigitur Communiter   tamen  delictum  in 

mari  particulari  perpetratum  in  ilia  civitate  vel  republica 
puniri  solet,  ad  cujns  jurisdictionem  mare  spectat,  cujusque 

portui  locus  ille  maris  propinquior  est Sed  si  crimen 

in  mari  inter  duas  urbes  ssquaiiter  distantes  commissum  sit, 
ejus  cognitio  ad  utramgue  per  concursum  jurisdictionis 
pertinebit ;  quia  delictum  commissum  est  in  confinio,  quod 
est  commune  utriusque  civitatis.  Si  vero  eadem  pars  maris 
ad  plures  pertineat,  illi  omnes  poterunt  cognoscere;  ita 
tamen  ut  sit  prseventioni  locus,  rrsevenire  autem  dicitur, 
qui  delinquentem  cepit  in  mari,  licet  alius  judex  prius  eum 
citarit " 

Surely  the  extravagance  of  these  propositions  according 
to  recognized  modern  international  law  carries  with  them 
their  own  refutation. 

It  is  right  to  mention  here  that  the  authority  of  Heinec- 
cius  was  properly  cited  by  the  counsel  for  the  Crown  as  sup- 
porting his  proposition.     The  passage  is, — 

"Exteri,  qui  in  territorio  nostro  sunt,  sunt  subditi  tem- 
porarii ;  ita  qui  in  mari  nostro  navigant.  Hinc  nullum  est 
dubium  quin  puniri  a  Belgis  possit,  qui  in  mari  hoc  australi 
piraticam  exercuit,  vel  homicidium  commisit,  quamvis  sit 
exterus"  (*). 

Another  authority  relied  upon  was  Casaregis  ;  that  writer 
gives  his  opinion  boldly  : — 

"  Eandem  prorsus  jurisdictionem,  qua  princeps  in  terrestri 
suo  territorio  potitur,  etiam  habet  in  mari  eidem  suo  terres- 
tri territorio  adjacente ;  nam  totum  illud  marSy  qnod  sUo 
territorio  usque  ad  centum  milliaria^  non  interruptum  ab 
jurisdictione  alterius  vicini  principis,  adjacet,  non  minus 

i})  HeiDeccius,  lib.  ii,  cap.  iii,  sec.  zii,  ad  Grotium. 
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reputatar  suum  proprium  territorium,  quarn  tota  terra  in 
qua  ipse  regit  ut  dominatur " 

*"  Ideoque  in  vim  talis  jurisdictionis  potest  Princeps  [77 
Gabellas  et  Vectigalia  in  mari  sao,  suisque  portabus  impo- 
nere,  easque  a  vehentibus  merces  per  mare  suum  exigere  .  .  . ; 
inibique  navigationes  permittere,  vel  prohibere,  vel  alias 
quascumque  E?ges  statuere,  etsi  adversus  prsescripta  factum 
fuerit ;  naves  arrestare,  ut  merces  confiscare  valet  .  .  ." 

Casaregis  then  proceeds  to  state  pretty  broadljr  the 
extent  of  jurisdiction  oyer  foreigners  in  their  territorial 
waters : — 

"Potest  insuper  omnes,  ut  quoslihet  delinquentes  in 
natribus^  vel  navigiis  existentibus  in  illius  portubus,  vel  qjus 
mari  dicto  szco  territorio  adjacente  punire,  quinimmo  capi- 
taneus,  sen  magister  navis,  vel  cijjuslibet  navigii  tales  ae- 
linquentes  eidem  principi,  vel  ejus  judici  prsesentare  ut  per  * 
eum  iuxta  illius  leges  puniantur  .... 

"  I^ariterque  pro  debitis  civilibus  ad  instantiam  credito- 
rum  potest  naves  sequestrari,  vel  arrestari  iacere  ..." 

With  all  respect  for  the  opinion  of  Casaregis  I  must  ex- 

f)ress  my  dissent  from  these  propositions  of  international 
aw;  they  may  be  the  logical  and  legitimate  conclusions 
from  the  premiss  that  the  adjacent  waters  are  as  much,  and 
in  as  unlimited  a  sense,  territory  as  the  land,  but  if  so,  they 
prove  the  error  of  the  premiss. 

The  learned  American  writer,  Mr.  Bishop,  appears  also  to 
think  that  this  jurisdiction  is  exclusive  and  absolute,  sus- 
ceptible of  no  limitation  not  impose^  by  itself,  and  that 
over  these  waters  foreign  vessels  have  no  right  to  pass  if  the 
implied  license  under  which  they  do  so  be  withdrawn  by  the 
state:  Criminal  Law,  I,  sect.  76. 

A  much  juster  description  of  the  authority  appears  to  me 
to  be  given  by  Lord  Stowell  (') : — 

"  Thirdly,  it  is  an  observation  of  law  that  the  passage  of 
ships  over  territorial  portions  of  the  sea  or  external  water  is 
a  thing  less  guarded  than  the  passage  of  armies  over  land, 
and  for  obvious  reasons.  An  army,  in  the  strictest  state  of 
discipline,  can  hardly  pass  into  a  country  without  great  in- 
convenience to  the  mhabitants;  roads  are  broken  up,  the 
price  of  provisions  is  raised,  the  sick  are  quartered  on  indi- 
viduals, and  a  general  uneasiness  and  terror  is  excited  ;  but 
the  passage  of  two  or  three  vessels  or  of  a  fleet  over  external 
waters  may  be  neither  felt  nor  perceived.     For  this  reason 

(>)  The  Twee  Oebroedera,  8  C.  Rob.,  352. 
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the  act  of  inoffensively  passing  over  such  portions  of  water, 
without  any  violence  committed  there,  is  not  considered  as 
any  violation  of  territory  belonging  to  a  neutral  state ;  per- 
mission is  not  usually  required ;  such  waters  are  considered 
as  the  common  thoroughfare  of  nations,  though  they  may 
be  so  far  territory  as  that  any  actual  exercise  of  hostility  is 
prohibited  therein." 

The  same  principle  is  laid  down  in  the  case  of  the  United 
States  V.  Kessler  (*),  heard  before  the  Circuit  Court  of  the 
78]  United  States,  *Pennsylvania.  The  defendant  was  in- 
dicted for  robbery  and  piracy  on  the  high  seas,  on  board  a 
brig  called  L' Eclair,  a  loreign  vessel,  belonging  exclusively 
to  French  owners,  and  sailing  under  the  French  flag.  Mr. 
Brewster,  the  counsel  for  the  defendant,  said  that  he  had  no 
evidence  to  offer.     He  stated  his  ground  of  defence : — 

*'  1.  That  the  evidence  had  not  made  out  a  case  of  general 
piracy,  but  that  the  defendant,  if  guilty  of  anything,  is 
guilty  of  a  piracy,  made  so  by  the  acts  of  Congress. 

*'2.  That  the  power  to  define  and  punish  piracy,  given  to 
Congress  by  the  constitution,  does  not  extend  to  any  vessel 
under  any  flag  but  that  of  the  United  States,  although  the 
.  offender  be  a  citizen  of  the  United  States ;  that  this  being  a 
French  vessel,  and  the  defendant  a  mariner  on  board  of  her, 
he  had,  for  the  time  being,  expatriated  himself,  and  if  guilty 
of  any  oflfence,  can  be  punished  only  by  the  laws  of  Fmnce ; 
that  there  is  no  evidence  that  the  defendant  is  a  citizen  of 
the  United  States ;  that  the  vessel  was  not  scuttled,  nor  the 
robbery  committed  within  a  marine  league  of  the  coast  of 
the  United  States,  and,  if  they  were,  yet  the  acts  of  Con- 
gress do  not  make  such  acts  piracy ;  that  the  indictment  is 
imperfect  and  insuffi<;ient ;  there  is  no  averment  that  the 
vessel  was  American ;  it  is  necessary  to  aver  that  the  de- 
fendant is  an  American  citizen,  and  that  the  owners  were 
Americans." 

It  was  holden  by  the  court  that  the  piracy  was  not  piracy 
in  the  international  sense,  but  by  the  acts  of  Congress ;  and 
with  regard  to  the  second  question,  as  to  the  oflfence  haying 
been  committed  within  a  marine  league  of  the  coast,  and 
therefore  within  the  territory  of  the  United  States,  the 
learned  judge  (Judge  Hopkinson)  expressed  himself  as 
follows : — 

"  It  is  my  duty  to  go  on  one  step  further  on  this  subject ; 
you  will  remark  that  this  point  becomes  important  to  the 
prosecution  only  on  account  of  the  foreign  ownership  of  this 

(»)  1  Baldwin's  Rep.,  pp.  16,  17. 
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brig.  Had  she  been  American,  then,  the  crime  being  com- 
mitted on  the  high  seas,  it  would  have  been  immaterial 
whether  it  was  within  or  without  the  marine  league  of  the 
coast,  either  of  this  or  any  other  country ;  but  it  is  argued 
that  although  we  may  not  have  jurisdiction  of  an  offence 
committed  on  the  high  seas  on  board  of  a  foreign  vessel  at  a 
greater  distance  than  three  miles  from  the  shore,  yet  if  it  be 
within  that  distance  we  obtain  a  right  to  try  and  punish  it. 
I  am  not  of  this  opinion.  The  jurisdiction  of  this  court  is 
derived  wholly  from  the  acts  of  Congress  on  this  subject 
The  description  of  the  place  to  which  or  over  which  it  ex- 
tends is  the  high  seas.  If,  then,  the  space  within  the  marine 
league  is  not  comprehended  within  this  description,  this 
court  has  no  jurisdiction  over  it ;  if  it  be  comprehended,  as 
it  certainly  is,  then  it  is  so  because  it  is  a  part  of  the  high 
seas  in  all  respects  and  to  all  purposes  the  same  as  any 
other  part  of  the  high  seas.  Nothing  is  added  to  the  juris- 
diction of  the  courts  of  the  United  States  hj  reason  of  the 
offence  having  been  committed  within  this  distance  of  their 
coast,  nothing  is  taken  from  it  by  reason  of  its  having  been 
*committed  within  the  jurisdictional  limits  of  a  for-  [79 
eign  government,  within  a  marine  league  of  the  shore,  if 
done  on  the  high  seas,  which  are  held  to  be  any  waters  on 
the  s*^a  coast,  without  the  boundaries  of  low-water  mark. 
It  follows  from  these  principles  that  if  this  court  has  no 
power  under  the  act  of  Congress  to  try  and  punish  this 
offence  committed  on  board  or  a  foreign  vessel  on  the  ocean*, 
it  acquires  no  such  power  because  she  was  within  a  marine 
league  of  our  coast  when  the  offence  was  committed.  The 
principle  on  which  nations  claim  this  extension  of  their  au- 
thority and  jurisdictional  rights  for  a  certain  distance  beyond 
their  shores  is  to  protect  their  safety,  peace,  and  honor  from 
invasion,  disturbance,  and  insult,  Tliey  will  not  have  their 
strand  made  a  theatre  of  violence  and  bloodshed  by  con- 
tending belligerents.  Some  distance  must  be  assumed.  It 
varies  by  different  jurists  from  one  league  to  thirty,  and 
again  as  far  as  a  cannon  will  carry  a  ball.  Such  limits  may 
be  well  enough  for  their  object,  but  would  be  extraordinary 
boundaries  of  the  judicial  power  and  jurisdiction  of  a  court 
of  law. 

'*  It  is  my  opinion  that  whether  this  offence  was  commit- 
ted within  or  without  a  marine  league  from  the  coast  of  the 
United  States  is  of  no  importance  to  the  question  of  the  ju- 
risdiction of  this  court  to  hear  and  determine  it":  United 
States  V.  Kessler  (*). 

(»)  Baldwin's  Rep.,  pp.  84,  85. 
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The  following  case  deserves  for  several  reasons  attentive 
consideration.  The  judge,  -Sir  John  Nicholi,  had  been 
Queen's  Advocate  during  a  great  part  of  the  French  Revo- 
lution ;  he  was  well  versed  in  international  law,  und  had  a 
high  judicial  reputation. 

In  the  case  of  Rex  v.  49  Casks  of  Brandy  (*),  he  observed : 

''Again,  it  is  said  that  there  is  no  instance  where  the  ad- 
miralty has  set  up  a  claim ;  but  is  there  any  instance  where 
notice  has  been  given  to  the  admiralty  that  the  goods  have 
been  picked  up  and  brought  in  from  a  considerable  distance 
beyond  low- water  mark  ?  These  goods  were  picked  up  float- 
ing at  sea,  and  carried  either  to  Poole  or  Weymouth,  and 
it  was  not  the  duty  of  the  lord,  or  his  steward,  to  give  notice 
where  goods  had  been  brought  in  from  beyond  low-water 
mark  ;  for  as  to  the  right  of  the  lord  extending  three  nailes 
beyond  low-water,  it  is  quite  extravagant  as  a  jurisdiction 
belonging  to  any  manor.  As  between  nation  and  nation  the 
territorial  right  may,  by  a  sort  of  tacit  understanding,  be 
extended  to  three  miles,  but  that  rests  upon  different  prin- 
ciples, viz.,  that  their  own  subjects  shall  not  be  disturbed  in 
their  fishing,  and  particularly  in  their  coasting  trade  and 
communications  between  place  and  place  during  war ;  they 
would  be  exposed  to  danger  if  hostilities  were  allowed  to  be 
carried  on  between  belligerents  nearer  to  the  shore  than 
three  miles ;  but  no  person  ever  heard  of  a  land  jurisdiction 
of  the  body  of  a  county  which  extended  to  three  miles  from 
the  coast." 

So  Merlin,  in  his  article  on  ''Mer"  ("),  says: 

"De  toutes  les  choses  qui  sont  communes  aux  hommes, 
il  n'y  en  a  point  dont  1' usage  ait  plus  d'etendue  et  soit  plus 
80]  universel  que  celui  des  mers,  puisquMl  est  *naturelle- 
ment  propre  a  toutes  les  nations.  D'oiiil  suit,  qu'aucun 
souverain  n'a  droit  de  s'attribuer  Tempire  de  la  mer. 

''Mais  laliberte  d'user  de  la  mer  doit  avoir  des  bornes, 
pour  prevenir  les  inconveniens  qui  auraient  lieu  si  chacun 
en  usait  selon  ses  vues  particuli^res :  en  eflfet,  chaque  souve- 
rain, etant  bien  fonde  a  defendre  le  commerce  Stranger  dans 
ses  possessions,  et  les  gamntir  d'insulte"  [observe  the  rea- 
son of  the  jurisdiction  conceded], — "pent  empecher  qu'on 
n'en  approche  qu'a  une  certaine  distance. 

"Ce  principe  etabli,  il  n'a  plus  et6  question  que  de  con- 
venir,  entre  les  souverains,  de  la  distance  jusqu'a  laquelle 
s'6tendrait  leur  domination  respective;  et  c'est  a  quoi  out 

(»)  3  Hagg.  Ad.,  pp.  289,  290.  («)  Merlin,  Rep.  de  Juris,  vol.  x.  p.  185. 
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pourvu  \e8  trait^a  de  paix  et  de  commerce,  qui  ont  fixe  cette 
distanpe  a  deux  lienes  de  la  cote.  Ainsi,  au-dela  de  cette 
distance,  la  navigation  doit  absolument  gtre  libre,  et  par 
consequent  Stre  exempte  de  toute  visite  de  la  part  des  com- 
mandans  des  garde-cdtes ;  mais,  en  dega,  on  est  suspect  de 
commerce  clandestin  et  probib6  ;  c'est  pourquoi  on  est  sujet 
a  etre  visite,  et  mSme  a  voir  confisquer  l^s  marcbandises  et 
la  navire,  d  moins  qu'il  n'y  ait  preuve  qu'on  n'a  exc6de  la 
distance  determinee,  que  par  force  majeure."  . 

The  privilege  of  the  three-mile  belt,  therefore,  is  granted, 
according  to  this  author,  for  the  purj)ose8  of  self-defence 
against  attacks  in  war  and  smuggling  in  peace. 

So  M.  Ortolan  (*^,  in  his  chapter  on  "Mer  territoriale," 
observes  that  the  right  of  the  state  to  the  adjacent  sea 

" Est  fond6  sur  son  droit  de  defense;"  she  cannot  close 
these  waters  as  she  may  close  her  ports,  "le  droit  qui  existe 
sur  la  mer  territoriale  n'est  pas  un  droit  de  propriete ;  on  ne 
pent  pas  dire  que  ri:tat,  propri6taire  des  c6tes,  soit  proprie- 
taire  de  cette  mer."  He  further  says,  "  On  sent  que  I'espace 
maritime -soumis  ainsi,  non  pas  a  un  droit  de  propn6t6, 
mais  a  la  souverainet6  d'un  Etat,  doit  6tre  necessairement 
renferme  dans  d'etroites  limites.  C'est  a  ce  regime  com- 
plet  que  repondent  express6ment  la  denomination  de  mer 
territoriale,  et  la  limite  commune  de  la  plus  forte  port6e 
du  canon"  (*). 

Bluntschli(*)  seems  to  recognize  the  distinction  in  prin- 
ciple between  the  passing  and  the,  so  to  speak,  commomnt 
ship.     He  says : 

*'Les  navires  qui  p6n6trent  dans  les  eaux  d'un  :fetat  Stran- 
ger, jettent  I'ancre  dans  un  port  Stranger,  remontent  un 
fleuve,  une  riviere,  etc.,  sont  soumis  &  la  souverainetS  de  I'^tat 
etranger,  tant  qu'ils  restent  sur  le  territoire  maritime  de 
ce  dernier."  His  note  is :  '*  Les  navires  etrangers,  comme  les 
voyageurs  Strangers,  ne  peuvent  pas  se  soustraire  a  la  souve- 
rainetS  de  VMat  o^  ils  se  trouvent.  Cette  souverainetS  se 
fait  sentir,  aussi  bien  sur  la  mer  dependant  du  territoire, 
que  sur  la  terre  ferme ;  il  n'existe  aucun  motif  d'accorder 
des  immunitSs  aux  navires  etrangers.  L'i:tat  Stranger  ex- 
erce  done  la  police  sur  tons  les  navires  mouillSs  dans  le  port, 
et  ses  tribunaux  sont  compStents  pour  connattre  des  procds 
civils,  comme  aussi  des  dSlits  *ou  contraventions  des  [81 
tnatelots  Strangers,  lorsque  le  navire  se  trouve  dans  les  eaux 
qui  dSpendent  du  territoire:"  §  319. 

0)  Diplo  de  la  Mer.  vol  i,  pp.  174,  175.         («)  Diplo  de  la  Mer,  vol  i,  p.  177. 
(*)  Le  Droit  International  Codifie,  livre  Iv,  §§  819,  S22. 

19  Eng.  Rep.  ^  49 
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"Les  na vires  qni  se  bornent  a  longer  les  cdtes  d'un  Etat, 
dans  la  partie  de  la  mer  qui  fait  partie  da  territoire  de  ce 
dernier,  sont  soumis  temporairement  a  la  sonverainete^  de 
cet  i^tat,  en  ce  sens,  qu'ils  doivent  respecter  les  ordonnances 
militaires,  on  de  police,  prises  par  Ini  pour  la  snrete  de  son 
territoire  et  de  la  population  cotidre."  And  his  note  to  this 
is:  "V.  art.  302  et.310. — La  juridiction  de  I'istat  riverain  ne 
B'6tend,  sur  la  'mer  voisine,'  que  dans  la  mesure Jug6e  n6- 
cessaire  par  la  police  et  les  autorites  militaires.  Lie  navire 
est,  sous  tons  lesautres  rapports,  aussi  libreques'il  se  trou- 
vait  enpleine  mer,  c'est-a-dire  quMl  est  regarde  cdmme  une 
partie  nottante  des  territoires  de  I'iitat  dont  il  depend:" 
§322. 

The  authority  of  Kaltenborn,  which  is  certainly  respect- 
able, he  writes  in  1861,  is  directly  in  favor  of  the  exemption  of 
the  passing  vessel  from  the  law  of  the  state.  [Endlich  muss 
wohl  da  von  als  befreit  ansehen  die  bloss  voriibersegelnden 
Schiflfe.]  He  diflfers  from  Heflfter,  inasmuch  as  Heffter  ap- 
plies the  same  exemption  to  vessels  forced  into  port  by 
stress  of  weather.  Heflfter  appears  to  have  changed  his 
opinion  to  a  certain  extent  on  the  question,  but  in  the  French 
edition  of  1873,  he  expressly  exempts  from  the  territorial 
jurisdiction  *' les  na  vires  ne  faisant  que  traverser  les  eaux 
qui  coulent  en  avant  d'un  port:"  Droit  Inter.  §72,  v.  3. 
This  author  appears  to  have  had  in  his  mind  the  passage  in 
the  Digest,  1.  v.  t.  1.  xix : 

"Nam  ubi  sic  venit,  ut  confestim  discedat,  et  quasi  a  via- 
tore,  vel  eo  qui  transvehebatur  vel  eo  qui  «api»x«,  emit, 
durissimum  est,  quotquot  locis  quis  navigans  vel  iter  faciens 
delatus  est,  tot  locis  se  defendere." 

The  sound  conclusions  which  result  from  the  investigation 
of  the  autliorities  which  have  been  referred  to  appear  to  me 
to  be  these : — 

The  consensus  of  civilized  independent  states  has  recog- 
nized a  maritime  extension  of  frontier  to  the  distance  of 
three  miles  from  low-water  mark,  because  such  a  frontier 
or  belt  of  water  is  necessary  for  the  defence  and  security  of 
the  adjacent  state. 

It  is  for  the  attainment  of  these  particular  objects  that  a 
dominium  has  been  granted  over  this  portion  of  the  high 
seas. 

This  proposition  is  materially  different  from  the  proposi- 
tion contended  for,  namely,  that  it  is  competent  to  a  state 
to  exercise  within  these  waters  the  same  rights  of  jurisdic- 
tion and  property  which  appertain  to  it  i^  respect  to  its  lands 
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and  its  ports.  There  is  one  obvious  test  by  which  the  two 
sovereignties  may  be  distinguished. 

*According  to  modern  international  law,  it  is  cer-  [82 
tainly  a  right  incident  to  each  state  to  refuse  a  passage  to 
foreigners  over  its  territory  by  land,  whether  in  time  of 
peace  or  war.  But  it  does  nof  appear  to  have  the  same 
right  with  respect  to  preventing  the  passage  of  foreign  ships 
over  this  portion  of  the  high  seas. 

In  the  K)rmer  case  there  is  no  Jus  transitus;  in  the  latter 
case  there  is. 

The  reason  of  the  thing,  that  is,  the  defence  and  security 
of  the  state,  does  not  require  or  warrant  the  exclusion 
of  peaceable  foreign  vessels  from  passing  over  these  waters ; 
and  the  custom  and  usage  of  nations  has  not  sanctioned  it. 

Consequences  fraught  with  mischief  and  injustice  might 
flow  from  the  opposite  doctrine,  which  would  render  appli- 
cable to  a  foreign  vessel  while  in  itinere  from  one  foreign 
{)ort  to  another,  passing  over  these  waters,  all  the  criminal 
aw  of  the  adjacent  territory.  No  single  instance  has  been 
brought  to  our  notice  of  the  practical  exercise  by  any  nation 
of  this  jurisdiction. 

The  authorities  cited  in  order  to  show  that  a  foreign  vessel 
is  subject  to  the  laws  of  the  foreign  port  which  she  enters 
appear  to  me  inapplicable  to  the  present  case. 

A  foreign  mercnant  vessel  going  into  the  port  of  a  foreign 
state  subjects  herself  to  the  ordinary  law  of  the  place  during 
the  period  of  her  commorancy  there ;  she  is  as  much  a  syb- 
ditus  temporaneus  as  the  individual  who  visits  the  interior 
of  the  country  for  the  purposes  of  pleasure  or  business. 

It  may  be  that  the  foreign  state,  influenced  by  consider- 
ations 01  public*  policy  or  by  treaty  obligations,  chooses  to 
forego  the  exercise  of  her  law  over  the  foreign  vessel  and 
crew,  or  exercises  it  only  when  they  disturb  the  peace  and 

food  order  of  the  port.  This  is  the  course  which  France 
as  usually  pursued;  an  illustration  of  it  is  furnished  by 
the  case  cited  from  Dalloz  (Juris  Gen.  1859,  ''Cour  de  Cas- 
sation," pp.  88,- 89),  the  result  of  which  is  correctly  stated 
in  the  marginal  note. 

^'Les  b&timents  de  commerce  etrangers,  stationant  dans 
un  port  fran^ais,  sont  soumis  a  la  juridiction  territoriale 
pour  ce  qui  conceme  les  d61its  entre  etrangers  et  notamment 
entre  gens  de  1' equipage,  dont  ]a  repression  n'interesse  pas 
exclusivement  la  discipline  et  1' administration  interieure  du 
bord:  C.  Nap.  3;  Av.  Cons.  d'Et.  20  Nov.  1806." 

*"  II  en  est  ainsi,  surtout,  lorsque  ces  delits  sont  de    [83 
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nature  a  coinpromettre  la  tranquillite  da  port,  oa  lorsque 
r intervention  de  Tautorit^  locale  a  ete  reclamee.'^ 

I  cannot  entertain  any  dioubt  that  in  this  country  a  for- 
eign sailor,  complaining  of  the  ill-treatment  of  his  master 
on  board  a  foreign  ship  in  an  English  port,  would  be  en- 
titled to  the  protection  of  an  English  court  of  justice. 

If,  indeed,  as  has|been  contended,  there  be  no  difference 
between  the  jurisdiction  by  the  adjacent  state  over  vessels 
in  ports  and  over  passing  and  commorant  vessels,  then  the 
whole  criminal  law  of  England  was  applicable  to  the  crew 
and  those  on  board  the  German  vessel,  so  long  as  she  was 
within  a  marine  league  of  the  English  shore. 

The  consequences  of  such  a  position  of  law  appear  to.  me, 
especially  in  the  absence  of  any  precedent,  sufficient  to 
render  it  untenable. 

There  is  yet  another  argument,  already  partially  adverted 
to,  which  appears  to  me  entitled  to  great  weight  in  an  Eng- 
lish court  of  justice. 

Upon  the  subject  .of  the  three-miles  belt  of.  territorial 
water,  Parliament  has  frequently  legislated.  It  might  per- 
haps be  not  impertinently  asked,  why,  if  these  waters  are 
territorial  in  the  same  sense  as  the  land,  and  those  who 
traverse  them  are  already  subject  to  the  law.  But,  passing 
by  this  observation,  it  will  be  found  on  examination  of  the 
statutes  that  the  provisions  in  them  are  either  framed  ex- 
clusively for  British  subjects  and  ships,  or  that  they  relate 
to  the  protection  and  peace  of  the  state. 

The  statutes  are  as  follows : — 

67  the  existing  Customs  Consolidation  Act,  16  &  17  Vict.  c.  10,  and  section 
212,  it  is  enacted  that,  "  If  any  ship  or  bdat  belonging  wholly  or  in  part  to  Her 
Majesty's  subjects,  or  having  half  the  persons  on  board  subjects  of  Her  Majesty, 
shall  be  found  or  discovered  to  Jiave  been  within  four  leagues  of  that  ^r%  of 
the  coast  of  the  United  Kingdom  which  is  between  the  North  Foreland,  on  the 
coast  of  Kent,  and  Beachy  Head,  on  the  coast  of  Sussex,  or  within  eight  leagues 
of  any  other  part  of  the  coast  of  the  United  Kingdom  ;  or  if  any  foreign  ship  or 
boat  having  one  or  more  subjects  of  Her  Majesty  on  board,  shall  be  found  or 
discovered  to  have  been  within  three  leagues  of  the  coast  of  the  United  King- 
dom, or  if  any  foreign  ship  or  boat  shall  be  found  or  discovered  to  have  been 
within  one  league  of  the  coast  of  the  United  Kingdom,  or  if  any  ship  or  boat 
shall  be  found  or  discovered  to  have  been  within  one  league  of  the  Channel 
Islands,  any  such  ship  or  boat  so  found  or  discovered,  having  on  board  or  in 
any  manner  attached  thereto,  or  having  had  on  board  or  in  any  manner  attached 
84]  thereto,  or  conveying  *or  having  conveyed  in  any  manner,  any  spirits, 
&c.,  &c.,  then  and  in  every  such  case  the  said  spirits,  &c.,  &c.,  and  also  the  ship 
or  boat  shall  be  forfeited." 

By  33  &  34  Vict.  c.  90  (Foreign  Enlistment  Act),  it  is  enacted,  s.  2,  "  This 
act  shall  extend  to  all  the  dominions  of  Her  Majesty,  including  the  adjacent  ter- 
ritorial waters." 

Sect.  14  :  "  If,  daring  the  contii^uance  of  any  war  in  which  Her  Majesty  may 
be  neutral,  any  ship,  goods,  or  merchandise,  captured  as  prize  of  war  within 
the  territorial  jurisdiction  of  Her  Majesty,  in  violation  of  the  neutrality  of  this 
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realm,  or  captured  by  any  ship  which  may  have  been  built,  equipped,  commis- 
Bioned,  or  dispatched,  or  the  force  of  which  may  have  been  augmented,  contrary 
to  the  provisions  of  this  act,  are  brought  within  the  limits  of  Her  Majesty's 
dominions  by  the  captor,  or  any  agent  of  the* captor,  or  by  any  person  having 
come  into  possession  thercof ,  with  knowledge  that  the  same  was  prize  of  war  so 
captured  as  aforesaid,  it  shall  be  lawful  for  the  original  owner  of  such  prize,  or 
his  agent,  or  for  any  person  authorized  in  that  behalf  by  the  government  of  the 
foreign  state  to  which  such  owner  belongs,  to  make  application  to  the  Court  of 
Admiralty  for  seizure  and  detention  of  such  prize,  and  the  court  shall,  on  due 
proof  of  the  facts,  order  such  prize  to  be  restored." 

By  17  &  18  Vict.  c.  104,  part  IX,  s.  503,  it  is  enacted,  "The  ninth  part  of 
this  act  shall  apply  to  the  whole  of  Her  Majesty's  dominions." 

lb.,  part  X,  s.  517  :  "The  tenth  part  of  this  act  shall  in  all  cases,  where  no 
particular  country  is  mentioned,  apply  to  the  whole  of  Her  Majesty's  do- 
minions." 

Sect,  527  :  "  Whenever  any  injury  has,  in  any  part  of  the  world,  been  caused 
to  any  property  belonging  to  Her  Majesty  or  to  any  of  Her  Majesty's  subjects, 
by  any  foreign  ship,  if  at  any  time  thereafter  such  ship  is  found  in  any  port  or 
river  of  the  United  Kingdom,  or  within  three  miles  of  the  coast*  thereof ,  it  'shall 
be  lawful  for  the  judge  of  any  courts  of  record  in  the  United  Kingdom,  or  for 
the  judge  of  the  High  Court  of  Admiralty,  or,  in  Scotland,  the  Court  of  Session, 
or  the  sheriff  of  the  county  within  whose  jurisdiction  such  ship  may  be,  upon 
its  being  shown  to  him  by  any  person  applying  summarily  that  such  injury  was 
probably  caused  by  the  misconduct  or  want  of  skill  .of  the  master  or  mariners 
of  such  ship,  to  issue  an  order  directed  to  any  officer  of  customs  or  other  officer 
named  by  such  judge,  requiring  him  to  detain  such  ship  until  such  time  as  the 
owner,  master,  or  consignee  thereof,  has  made  satisfaction  in  respect  of  such 
injury,  or  has  given  security,  to  be  approved  by  the  judge,  to  abide  the  event  of 
any  action,  suit,  or  other  legal  proceeding  that  may  be  instituted  in  respect  of 
such  injury,  and  to  p*ay  all  costs  and  damages  that  may  be  awarded  thereon ; 
and  any  officer  of  customs  or  other  officer  to  whom  such  order  is  directed  shall 
detain  such  ship  accordingly." 

By  18  &  19  Vict.  c.  91,  s.  21  (Merchant  Shipping  Act  jlmendment) :  "  If  any 
person,  being. a  British  subject,  charged  with  having  committed  any  crime  or 
offence  on  board  any  British  ship  on  the  high  seas  or  in  any  foreign  port  or  har- 
bor, or  if  any  person,  not  being  a  British  subject,  charged  with  having  commit- 
ted any  crime  or  offence  on  board  any  Britisn  ship  on  the  high  seas,  is  found 
within  the  jurisdiction  of  any  court  of  justice  in  Her  Majesty's  dominions,  which 
would  have  had  cognizance  of  such  crime  or  offence  if  committed  within  the 
limits  of  its  ordinary  jurisdiction,  such  court  shall  have  jurisdiction  to  hear  and 
try  the  case  as  if  such  crime  or  offence  had  been  committed  within  such  limits." 

The  foreign  ship  is  not  mentioned  in  this  section,  which  is 
*therefore  applicable  only  to  British  ships,  because  it  [85 
is  an  established  principle  as  to  the  construction  of  a  stat- 
ute that  it  should  be  construed,  if  the  words  will  permit, 
so  as  to  be  in  accordance  with  the  principles  of  interna- 
tional law. 

By  25  &  26  Vict.  c.  68,  s.  54  (the  Merchant  Shipping  Acts,  &c.,  Amendment) : 
"The  owners  of  any  ship,  whether  British  or  foreign,  shall  not,  in  cases  where 
all  or  any  of  the  following  events  occur,  without  their  actual  fault  or  privity " 
(here  the  different  events  are  specified)  "be  answerable  in  damages  in  respect 
of  loss  of  life  or  personal  injury,  either  alone  or  together,  with  loss  or  damage 
to  ships,  boats,  goods,  merchandise,  &c.,  to  an  aggregate  amount  exceeding  £15 
for  each  ton  of  Uieir  ship's  tonnage  ;  nor  in  respect  of  loss  or  damage  to  ships, 
goods,  merchandise,  &c. ,  whether  there  be  in  addition  loss  of  life  or  personal 
injury  or  not,  to  an  ag|^regate  amount  exceeding  £8  for  each  ton  of  the  ship's 
tonnage,"  &e. 
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Then  in  the  same  section  there  are  two  other  provisions 
made  concerning  the  measurement  of  foreign  ships. 

Bj  86  &  87  Vict.  c.  85,  b.  16 '(Merchant  Shipping  Acts  Amendment),  it  is 
enacted,  "  In  eveiy  case  of  collision  between  two  vessels,  it  shall  be  the  datj  of 
the  master  or  person  in  charge  of  each  vessel,  if  and  so  far  as  he  can  do  so  with- 
out danger  to  Lis  own  vessel,  crew,  and  passengers  (if  any),  to  stay  by  the  otiier 
vessel  until  he  has  ascertained  that  she  has  no  need  of  farther  assistance,  and  to 
render  to  the  other  vessel,  her  master,  crew,  and  passengers  (if  any)  such  assist- 
ance as  may  be  practicable  and  as  may  be  necessary  in  order  to  save  them  from 
any  danger  caused  by  the  collision  ;  and  also  to  give  to  the  master  or  person  in 
charge  of  the  other  vessel  the  name  of  his  own  jeessel,  and  of  her  port  of 
registry,  or  of  the  port  or  place  to  which  she  belongs,  and  also  the  names  of  the 
ports  and  places  from  which  and  to  which  she  is  bound. 

''If  he  fails  so  to  do,  and  no  reasonable  cause  for  such  failure  is  shown,  the 
collision  shall,  in  the  absence  of  proof  to  the  contrary,  be  deemed  to  have  been 
caused  by  his  wrongful  acts,  neglect,  or  default."  ' 

So  far  the  statute  applies  to  all  vessels,  and  then  follows 
a  section  making  the  offence  criminal,  but  especially  con- 
fining it  to  the  navigation  of  British  vessels : — 

''  Every  master  and  person  in  charge  of  a  British  vessel  who  fails,  without 
reasonable  cause,  to  render  such  assistance  or  give  such  information  as  aforesaid 
shall  be  deemed  guilty  of  a  misdemeanor,  and  if  he  is  a  certificated  officer  an 
inquiry  into  his  conduct  may  be  held,  and  his  certificate  may  be  cancelled  or 
suspended." 

Then  the  statute  continues  with  a  provision  as  to  civil  ac- 
tions applicable  to  all  vessels : — 

Sect.  17 :  "  If  in  any  case  of  collision  it  is  proved  to  the  court  before  which 
the  case  is  tried  that  any  of  the  regulations  for  preventing  collision  contained  in 
86]  *or  made  under  the  Merchant  Shipping  Acts,  1854  to  1873,  has  been 
infringed,  the  ship  by  which  such  regulation  has  been  infringed  shall  be  deemed 
to  be  in  fault,  unless  it  is  shown  to  the  satisfaction  of  the  court  that  the  cir- 
cumstances of  the  case  made  departure  from  the  regulation  necessary.' 


tt 


We  are  now  in  effect  and  substance  asked  to  extend  the 
criminal  jurisdiction  confined  by  this  statute  to  the  masters 
of  British  vessels  to  the  master  of  a  foreign  vessel. 

Upon  the  whole,  I  am  of  opinion  that  the  court  had  no 

t'urisdiction  over  this  foreigner  for  an  offence  committed  on 
^oard  a  foreign  ship  on  the  high  seas,  though  within  three 
miles  of  the  coast ;  that  he  is  governed  by  the  law  of  the 
state  to  which  his  flag  belongs ;  and  that  the  conviction  can- 
not be  sustained. 

LiNDLEY,  J. :  In  order  to  determine  this  case  it  is  neces- 
sary to  consider, — 1.  Whether  that  part  of  the  high  seas 
which  adjoins  the  English  coasts  (and  which  for  convenience 
may  be  called  its  coast  waters)  is  subject  to  the  criminal 
law  of  England :  If  it  is,  then — 2.  Whetlier  that  law  applies 
to  foreigners  when  on  board  a  foreign  ship  sailing  over  such 
coast  waters ;  and  if  it  does,  to  what  extent. 

The  distance  seawards  from  the  shores  of  -England  to 
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which  its  criminal  law  extends  is  not  declared  in  any  statute 
and  has. never  been  authoritatively  decided.  The  question 
must  therefore  be  investigated  upon  principle. 

It  is  laid  down  in  English  law  books  of  the  highest  au- 
thority that  the  seas  adjoining  the  English  coast  are  part  of 
the  realm  of  England,  and  are  subject  to  the  dominion  of  the 
Crown  (').  Indeed  there  is  considerable  authority  (")  for 
saying  that  those  seas  are  to  sonre  distance  part  of  the  prop- 
erty of  the  Crown,  subject  to  the  right  of  the  public  freely 
to  navigate  them ;  but  it  is  not  necessary  for  the  purposes 
of  this  case  to  affirm  this  proposition  to  its  full  extent.  It 
is  sufficient  to  show  that  the  English  criminal  law  extends 
over  the  seas  in  question. 

Lord  Hale,  in  his  Pleas  of  the  Crown,  expressly  treats  the 
sea  adjoining  the  coast  though  it  may  be  high  sea,  as  within 
the  *King's  realm  of  England  (*).  He  further  says,  [87 
*' Special  commissions  to  hear  and  determine  offences  upon 
the  coast,  Se(ncndum  legein  et  consueivdinem  regni  AnglicBy 
did  often  issue"  (*). 

In  this  passage  he  uses  the  word  "coast ;"  but  it  is  plain 
frohi  the  context  that  he  does  not  mean  by  '* coast"  the 
land  next  the  sea,  but  the  sea  next  the  land. 

It  further  appears  from  the  same  writer  that  the  Court  of 
Admiralty  had  jurisdiction  to  deal  with  certain  crimes  com- 
mitted on  the  high  seas  out  of  the  bodies  of  counties ;  and 
since  38  Edw.  Ill,  and  until  Lord  Hale's  time,  no  other, 
court  in  England  took  cognizance  of  crimes  there  committed. 
The  jurisdiction  thus  exercised  does  not  appear  to  have  been 
limited  as  regards  distance  from  the  shore. 

By  the  statute  28  Hen.  8,  c.  16,  which  was  passed  in  order 
to  remedy  certain  defects  in  the  practice  and  procedure  of 
the  Court  of  Admiralty  in  criminal  cases,  it  was  enacted 
(8.  1) :- 

"  That  aU  treasons,  felonies,  robberies,  murders,  and  confederacies  hereafter 
to-be  committed  in  or  upon  tlie  sea,  or  in  any  other  haven,  river,  creek,  or  place 
where  the  admiralties-  or  admirals  have  or  pretend  to  have  power,  authority,  or 
jurisdiction,  shall  be  inquired,  tried,  heard,  determined,  and  judged  in  such  shires 
and  places  in  the  realm  as  shall  be  limited  in  the  king's  commission  or  commis- 
sions, to  be  directed  for  the  same  in  like  form  and  condition  as  if  any  such  oifence 
or  offences  had  been  committed  or  done  in  pr  upon  the  land  :"  and  (s.  2)  "  that 
such  persons  to  whom  such  commission  or  commissions  shall  be  directed,  or  four 
of  them  at  the  least,  shall  have  full  power  Und  authority  to  inquire  if  such  offences 
and  every  of  them  by  the  oaths  of  twelve  good  and  lawful  inhabitants  in  the  shire, 

O   Co.   Lit.   206a,  b;    Hale  de  Jure  H.  L.,  266;  see  also  21  A  22  Vict  c.  109, 

Maris,  pt  i,  c.  4 ;  Com.  Dig.,  Prerog.  b.  1.  s.  2,  as  to  mines  below  low- water  mark. 

(*)  Hale,  ubi  supra;   Gammel  v.  Com-  (»)  See  vol.  i,  p.  164,  and  vol.  ii,  pp. 

miasionera  of  Wood»,  <fcc.,  8  Macq.,  419;  12-16,  Wilson's  ed. 

Gatin  V.  Free  Fithen  of  WhiUtable,  11  H.  (*)  Vol.  ii,  p.  16. 
L.  C.  192;  Foreman  v.  Same,  Law  Rep.,  4 
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limited  in  their  commission  in  sacli  manner  and  form  a»  if  sach  offences  had 
been  committed  upon  the  land  within  the  same  shire ;  and  that  every  indict- 
ment fonnd  and  presented  before  such  commissioners,  of  any  treasons,  felonies, 
robberies,  murders,  manslaughters,  or  sach  other  offences,  committed  or  done  in 
or  upon  the  seas,  or  in  or  apon  any  haven,  river,  or  creek,  shall  be  good  and 
effectual  in  the  law." 

I  do  not  understand  this  statute  as  extending  the  jurisdic- 
tion of  the  commissioners  appointed  under  this  statute,- 
eifeher  over  a  larger  district'or  over  a  larger  or  different  class 
of  persons  than  there  was  jurisdiction  over  before.  But  the 
statute  shows  that,  both  as  regards  distance  from  the  shore^ 
and  as  regards  persons,  the  jurisdiction  to  punish  crimes  on 
the  high  sea's  was  as  wide  as  it  could  be ;  and  the  statute 
88]  did  extend  the  jurisdiction  of  the  *commissioners  over 
oflfences  not  triable  before.  The  statute  is,  in  fact,  an  ex- 
press legislative  enactment  that  the  crimes  tHere  specified 
if  committed  on  the  seas  are  to  be  tried  and  punished  ac- 
cording to  English  law,  and  the  crime  of  manslaughter  is 
one  of  those  mentioned  in  this  statute. 

By  39  Geo.  3,  c.  37,  this  enactment  was  in  effect  extended 
to  all  oflfences  committed  upon  the  high  seas  out  of  the  body 
of  any  county.  This  statute  again  assumes  that,  as  regards 
geographical  limits,  and  persons  within  those  limits,  the 
jurisdiction  of  the  commissioners  appointed  to  trv  oflfences 
on  the  high  seas  was  as  wide  as  it  could  be ;  and  the  statute 
again  extended  that  jurisdiction  as  regards  the  oflfences 
triable  by  commissioners. 

The  joint  eflfect  of  these  two  statutes  was,  in  my  opinion, 
to  make  the  criminal  law  of  England  applicable  over  the 
high  seas  so  far  as  it  was  competent  for  jParliaraent  so  to 
make  it.  Provision  was  made  for  the  appointment  of  com- 
missioners to  carry  these  enactments  into  operation  ;  and  in 
practice  the  Court  of  Admiralty  exercised  the  jurisdiction 
thus  created. 

Similar  general  language  is  used  in  those  more  modern 
statutes  which  have  transferred  to  the  Central  Criminal 
Court  (*),  and  to  the  judges  of  assize  (*),  the  jurisdiction  of 
the  above-mentioned  commissioners  and  of  the  admiralty 
over  crimes  committed  on  the  high  seas. 

Those  statutes  however  have  not  extended  the  criminal 
law  to  persons  or  places  not  previously  subject  to  it.  The 
statutes  speak  of  offences  on  tne  high  seas  and  other  places 
within  the  jurisdiction  of  the  admiralty.  Unless,  therefore, 
it  can  be  shown  that  prior  to  the  passing  of  these  last-men- 
tioned statutes  the  prisoner  could  have  been  properly  con- 

(>)  4  A  5  Wm.  4,  c.  86,  8.  22.  (^  1  &  S  Vict.  c.  2 ;  see  also  24  A  26 

Vict.  c.  100,  8.  68. 
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victed,  according  to  the  law  of  England,  by  commissioners 
appointed  under  the  older  statutes,  that  is,  by  the  Court  of 
Admiralty,  his  conviction  cannot  be  supported. 

It  is  necessary,  therefore,  to  fall  back  on  the  juris- 
diction of  the  Court  of  Admiralty  as  recognized  in  and  as 
declared  and  extended  by  28  Hen.  8,  c.  16,  and  39  Geo.  3, 
c.  37.  In  other  words, '  it  is  necessary  to  consider  what 
limits  there  were  to  such  jurisdiction  as  regards  offences 
committed  on  the  high  seas. 

*The  jurisdiction  is  assumed  throughout  to  have  [89 
been  as  extensive  as  it  could  be.  The  question  therefore  is, 
how  extensive  could  it  be  ? 

This  brings  us  at  once  to  the  consideration  of  the  limits  of 
the  legislative  power  of  this  country  and  of  the  jurisdiction 
of  its  courts,  and  there  bein^  no  other  limit  than  that  set  by 
international  law,  those  limits  must  be  sought  for  amongst 
the  recognized  authorities  on  that  branch  of  jurisprudence. 
Here,  however,  a' fresh  difficulty  presents  itself;  for  there 
are  no  treaties  and  there  is  no  established  practice  bearing 
directly  on  the  subject  under  consideration.  But  there  are, 
in  my  opinion,  certain  general  principles  sufficiently  well 
established  to  afford  a  basis  for  the  decision  of  the  case  be- 
fore us. 

The  controversy  between  Grotius  in  his  Mare  Liberum 
and  Selden  in  his  Mare  Clausum  has  been  observed  upon 
by  almost  every  writer  on  international  law  since  their  day ; 
and  the  result  nas  been  that  whilst  the  extravagant  proposi- 
tions contented  for  by  each  of  these  celebrated  men  nave 
been  long  ago  exploded,  it  appears  to  me  to  be  now  agreed 
by  the  most  esteemed  writers  on  international  law  that,  sub- 
ject to  the  right  of  all  ships  freely  to  navigate  the  high  seas, 
every  state  has  full  power  to  enact  and  enforce  what  laws  it 
thinks  proper  for  the  preservation  of  peace  and  the  protec- 
tion of  its  own  interests,  over  those  parts  of  the  higli  seas 
which  adjoin  its  own  coasts  and  are  within  three  miles  thereof. 
But  that  beyond  this  limit,  or,  at  all  events,  beyond  the 
reach  of  artillery  on  its  own  coasts,  no  state  has  any  power 
to  legislate  save  over,  its  own  subjects  and  over  persons  on 
board  ships  carrying  its«flag. 

This  general  principle  is  based  on  various  grounds,  and  is 
made  subject  to  various  exceptions,  as  will  be  seen  by  refer- 
ence to  the  authorities  referred  to  below ;  but  in  the  above 
general  result  and  to  this  limited  extent  all  modern  writers 
appear  k>  agree ;  and  Mr.  Bishop  in  his  well-known  work 
is,  I  think,  right  in  his  statement  (made  with  express  refer- 
ence to  criminal  law),  that  ^Uhe  sea  adjoining  tlie  coast  is 
19  Eng.  Rep.  60 
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within  the  territorial  sovereignty  which  controls  the  adja- 
cent shores"  (*). 

The  contention  of  Mr.  Benjamin,  thfit  the  high  seas  ad- 
joining the  land  are  not  to  all  legal  intents  and  purposes  the 
90]  same  as  the  *land,  appears  to  me  to  be  well  founded ; 
for  those  seas  are  subject  to  a  freedom  of  passage  which 
land  is  certainly  not ;  and  but  for  the  statutes  above  referred, 
to,  or  some  other  enactment  or  evidence  showing  that  of- 
fences on  the  high  seas  were  punishable  by  English  law,  I 
should  not  hold  that  the  criminal  law  applicable  to  the  land 
had  any  application  beyond  it. 

I  am,  however,  unable  to  assent  to  Mr.  Benjamin's  further 
contention,  viz.,  that  the  dominion  of  a  state  over  the  seas 
adjoining  its  shores  exists  only  for  certain  definite  purposes 
for  which  such  dominion  has  been  conceded  to  it  by  other 
nations ;  i.e.,  the  protection  of  its  coasts  from  th^  effects  of 
hostilities  between  other  nations  which  may  be  at  war,  the 
protection  of  its  revenue  and  of  its  fisheries,  and  the  preser- 
vation of  order  by  its  police.  On  the  contrary,  I  think  the 
weight  of  authority  is  entirely  in  favor  of  a  general  dominion 
for  all  purposes  consistent  with  peaceful  navigation. 

In  support  of  this  proposition  numerous  authorities  an- 
cient and  modern  may  be  referred  to.  Amongst  them,  the 
most  important  are  the  following :  The  Leda  (*),  in  which 
the  United  Kingdom  was  held  to  include  three  miles  from 
its  shore.  The  judgmerlt  of  Vice-Chancellor  Wood,  in  Oerir 
eral  Iron  Screw  Co.  v.  Schurrrianns  (*),  which  shows  that  the 
right  of  Parliament  to  legislate  over  an  area  of  three  miles 
from  the  shore  is  not  open  to  doubt ;  and  that  in  construing 
any  act  of  Parliament  the  question  is,  whether  it  was  meant 
to  operate  over  the  whole  of  that  territory  within  which 
there  is  the  right  to  legislate  ;  Wheaton's  Elements  of  Inter- 
national Law,  part  ii,  ch.  4,  ss.  6-10,  pp.  233  et  seq.  et  ed.  6, 
and  part  ii,  ch.  2,  ss.  2  and  13,  pp.  113,  174 ;  Kent's  Inter- 
national Law,  p.  115,  Abdy's  ed.  ;  Kent's  Commentaries, 
vol.  i,  p.  28,  &c.,  which,  I  think,  correctly  states  the  result 
of  the  authorities  on  this  point ;  Manning's  Law  of  Nations, 
p.  119,  Amos'  edition.  This  writer  restricts  the  dominion  over 
the  three  miles  to  definite  purposes^  but  he  cites  no  author- 
ities for  such  restriction,  and  other  writers  do  not  so  restrict 
it;  Phillimore's  International  Law,  vol.  i,  ch.  4,  s.  164,  and 
ch.  8,  s.  196,  &c.;  Marten's  Precis  du  droit  des  Gens,  book 
4,  ch.  iv,  ss.  152^  (vol.  i,  p.  399,  &c.,  and  see  especially 
p.  402,  Verge's  ed.  of  1864,  and  book  2,  ch.  i,  ss.  40,  41; 

(>)  Bishop,  Grim.  Law,  §  104,  5th  ed.  (•)  Swa.  Adm.,  40. 

(*)  IJ.  <&H.,  198,  «^M9. 
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*vol.  i,  p.  144,  same  edition);  Ortolan,  Diplomatie  [91 
de  la  Mer,  vol.  i,  book  2,  ch.  viii,  see  particularly  p.  157, 
ed.  4;  Hautefeuille,  Bes  droits  et  des  devoirs  des  nations 
neutres,  vol.  i,  tit.  ch.  8  (pp.  82,  &c.,  ed.  2),  and  tit.  6,  s.  1 
(p.  287,  &c.,  see  particularly  p.  297) ;  Heffter  Le  droit  inter- 
national pub.  de  I'Enrope  (Bergson's  French  translation), 
book  1,  8.  76,  p.  149,  &c.,  and  s.  79,  p.  161,  &c.  ;  Bluntschli, 
Droit  international  codilie,  2d  French  edition,  ss.  B02,  319, 
322.  Indeed,  from  the  time  of  Bynkerschoek,  downwards, 
the  principle  here  referred  to  has  been  in  process  of  estab- 
lishment; and  there  being  sach  a  concurrence  of  opinion 
amongst  writers  on  international  law,  and  no  treatjr  or  prac- 
tice, or  indeed,  opinion,  expressed  to  the  contrary,  it  appears 
to  me  that  the  rule,  to  the  limited  extent  above  mentioned, 
ought  to  be  judicially  treated  as  now  established,  the  more 
so  as  such  rule  has  been  already  judicially  acted  upon  by 
the  civil  tribunals  of  this  country  in  the  cases  to  which  I 
have  already  referred:  see  Lord  Mansfield's  observations 
in  3  Burr.  1471. 

The  right  of  every  vessel  to  pass  over  the  high  seas  ad- 
joining the  English  coast  has  more  than  once  been  judicially 
recocnized  by  the  highest  court  in  the  realm  (see  The  Whit- 
stabce  Fishery  Cases  referred  to  above ;  se^  also  The  Twee 
Oebroeders  (*j )  and  cannot  be  denied,  so  long  as  there  is  no 
law  expressly  prohibiting  it.  No  general  .words  in  any  stat- 
ute can  properly  be  construed  so  as  to  interfere  with  or  re- 
strict such  right  unless  it  be  abused. 

The  conviction  of  the  prisoner  in  this  case  in  no  way 
diminishes  the  right  of  foreigners  to  sail  peaceably  along 
the  English  coast  waters ;  that  right  is  not  questioned  by 
the  prosecution  and  is  conceded  to  the  fullest  extent. 

For  these  reasons  I  have  arrived  at  the  conclusion  that, 
speaking  generally  and  subject  to  such  exception,  if  any,  as 
can  be  established,  the  general  language  of  the  statutes,  28 
Hen.  8,  c.  16,  and  39  Geo.  3,  c.  37,  may  properlv  be  con- 
strued as  having  made  punishable  by  English  law  all  offences 
committed  within  the  conventional  limit  of  three  miles  from 
our  shores. 

Nevertheless,  if  these  statutes  had  already  been  judicially 
construed  in  such  a  way,  as  to  show  that  they  had  no  gen- 
eral application  to  the  English  coast  waters  as  part  of  our 
maritime  territory,  *I  should  unhesitatingly  adopt  [92 
that  construction ;  but,  in  truth,  no  interpretation  involving 
this  point  has  ever  yet  been  put  upon  them. 

We  have  now  to  consider  for  the  first  time  what  construc- 

(1)  8  C.  Rob.,  336. 
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tion  ought  to  be  put  upon  them,  and  having  regard  to  their 
objects  and  to  the  inconveniences  which  will  follow  if  they 
are  not  construed  as  widely  as  is  consistent  with  their  lan- 
guage, and  with  established  principles,  I  am  clearly  of  opin- 
ion that  they  ought  to  be  construed  as  widely  as  they 
properly  can  ;  and  in  expressing  this  opinion^  I  do  not 
overlook  the  fact  that  Parliament,  when  making  it  penal  to 
abandon  a  ship  in  the  event  of  a  collision,  expressly  confined 
this  enactment  to  the  masters  of  British  ships  (36  &  37  Vict, 
c.  85,  ss.  16  and  17). 

Having  thus  arrived  at  the  conclusion  that,  by  virtue  of 
the  statutes  28  Hen.  8,  c.  16,  and  39  Geo.  3,  c.  37,  the  crim- 
inal law  of  England  was  extended  over  the  waters  adjoining 
the  coast  to  as  great  a  distance  as  the  rules  of  international 
law  allow,  and  that  this  distance  is  now  at  least  three  miles 
from  the  coast,  I  proceed  to  inquire  to  what  persons  within 
these  geographical  limits  the  law  is  applicable.  I  answer, 
to  all  persons  who  cannot  be  shown  to  be  excepted  from 
its  operation.  Criminal  laws  exist  for  the  protection  of  all 
persons  within  the  limits  to  which  they  apply ;  and  this 
protection  cannot  be  secured  unless  all  persons,  whether 
native  or  foreign,  within  snch  limits  are  punishable  if  they 
infringe  such  law :  see  Heflfter,  s.  36 ;  People  v.  McLeod  ('). 

Foreigners  on  board  British  ships  are  subject  to  the  crim- 
inal law  of  this  country,  in  respect  of  offences  committed  on 
board  those  ships:  see  Meg.  v.  Sattler{*),  where  the  ship 
was  on  the  high  sea,  and  not  within  the  territorial  waters  of 
any  other  state ;  Jieg.  v.  Anderson  (*),  where  the  ship  was 
in  the  territorial  waters  of  France ;  see  also  JReg.  v.  Les- 
ley (*).  So  foreigners  in  foreign  ships  are  punishable  by 
English  law  for  crimes  committed  on  board  in  English  rivers : 
OunningharrC  s  Case{*). 

It  is  said,  indeed,  that  in  the  absence  of  clear  evidence  of 
intention  to  the  contrary,  a  general  statute  is  not  to  be  con- 
931  strued  to  *extend  to  foreigners  ;  and  this  is  quite  true 
of  foreigners  out  of  the  limits  to  which  the  statute  is  geo- 
graphically applicable,  but  it  is  not  true  of  foreigners  within 
those  limits,  in  fact,  this  rule  of  construction  is  only  an- 
other mode  of  expressing  the  more  general  rule,  that  stat- 
utes are  to  be  so  construed  as  to  apply  only  to  those  persons 
and  places  which  are  within  the  dominion  of  the  legislative 
power :  see  Maxwell  on  Statutes,  p.  123. 

Reference  was  made  in  the  course  of  the  argument  to  the 

0)  1  Hill,  N.  Y..  at  p.  406.  («)  Bell,  Cr.  C,  220,  284. 

(«)  Dears.  <b  B.  Cr.  C,  625.  (»)  BeU,  Cr.  C,  72. 

(8)  Law  Rep..  1  Cr.  C,  161. 
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case  of  The  Saxonia{^\  in  support  of  the  proposition  that, 
in  the  absence  of  express  words,  a  statute  ought  not  to  be 
construed  so  as  to  aflfect  a  foreign  ship  even  in  English 
waters.  But  when  the  case  is  looked  at,  it  will  be  seen  that 
the  decision  only  was  that  the  statutory  enactments  there  in 
question  (i.e.,  17  &  18  Vict.  c.  104,  ss.  291,  295-298)  were 
confined  to  British  ships ;  and  it  is,  I  think,  quite  consistent 
with  that  case  to  hold  chat  criminal  laws,  applicable  gener- 
ally over  a  given  sea  area,  are  applicable  to  everything 
within  that  area,  unless  there  be  some  special  exemption  in 
its  favor. 

It  is,  however,  argued  that  a  foreign  ship  in  its  passage 
over  the  high  seas  is  subject,  and  subject  only,  to  the  law  of 
the  country  to  which  the  ship  belongs ;  that  such  a  ship  is 
part  of  the  territory  of  that  country,  and  that  the  laws  of 
no  other  country  apply  to  it ;  and  it  is  further  contended 
that  this  proposition  is  true,  not  only  with  respect  to  the 
conduct  of  those  on  board,  irUer  se^  but  also  with  respect  to 
their  conduct  towards  other  persons. 

This  contention  renders  it  necessary  to  investigate  the  doc- 
trine that  a  merchant  ship  is  part  of  the  territory  of  the 
country  whose  flag  she  bears. 

It  is  obvious  that  she  is  not  so  in  point  of  fact ;  and  it  is 
easy  to  show  that  the  doctrine  holds  good  to  a  very  limited 
extent  indeed.  First,  It  is  admitted  that  a  foreign  merchant 
ship,  which  enters  the  ports,  harbors,  or  rivers  of  England, 
becomes  subiect  to  English  law,  her  so-called  territoriality 
does  not  in  that  case  exclude  the  operation  of  English  law: 
Cunningham's  Casei^), 

Secondly,  It  is  conceded  that,  even  in  time  of  peace,  the 
territoriality  of  a  foreign  merchant  ship,  within  three  miles 
of  the  coast  of  any  state,  does  not  exempt  that  ship  or  its 
crew  from  the  ^operation  of  those  laws  oi  that  state  [94 
which  relate  to  its  revenue  or  fisheries. 

Thirdly,  In  time  of  war  the  so.called  territoriality  of  a  ship 
of  one  or  the  belligerents  does  not  subject  it  to  invasion  or 
capture  within  three  miles  of  a  neutral  coast. 

Fourthly,  In  time  of  war  the  so-called  territoriality  of  a 
neutral  merchant  ship  does  not  exempt  it  from  invasion  in 
search  of  contraband  of  war. 

Fifthly,  In  time  of  war  this  country  has  invariably  denied 
that  the  territoriality  of  a  neutral  merchant  ship  protected 
enemy's  goods  on  board  ;  and  although  England  has  agreed 
with  some  nations  that  in  future  free  ships  shall  make  free 

0)  15  Moo.  p.  C,  262.  («)  BeU,  Cr.  C,  72. 
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goods  (unless  contraband  of  war),  England  resolutely  main- 
tains Ihepld  doctrine  against  all  other  nations. 

In  all  these  cases  the  territoriality  of  the  ship  becomes 
an  unmeaning  phrase,  and  care  must  be  taken  not  to  be 
misled  by  it,  and  not  to  allow  the  general  assertion  that  a 
ship  is  part  of  the  territory  whose  flags  she  bears  to  pass 
unchallenged,  and  to  be  made  the  basis  of  a  legal  argument. 

When,  indeed,  a  ship  is  out  at  sea  in  waters  which  are 
not  the  territorial  waters  of  any  state,  it  is  right  that  those 
on  board  her  should  be  subject  to  the  laws  of  the  country 
whose  flags  she  bears  ;  for  otherwise  they  would  be  subject 
to  no  law  at  all.     To  this  extent  a  ship  may  be  said  to  be 

Eart  of  the  territory  of  the  country  of  ner  flag  :    see  Man. 
law  of  Nations,  pp.  117-266 ;  but  so  to  speak  of  her  is  to 
employ  a  metaphor,  and  this  must  never  be  lost  sight  of. 

Again,  for  some  purposes  at  all  events,  a  ship  may  remain 
subject  to  the  laws  of  lier  own  state  even  when  in  the  terri- 
torial waters  of  another  state.     In  Reg,  v.  Anderson^*)  a 
foreigner  was  tried  and  convicted  in  England  for  a  man- 
slaughter committed  by  him  when  on  board  a  British  ship 
in  the  Qaronne.     It  was  held,  that  though  he  might  have 
been  properly  tried  and  convicted  in  Prance,  the  jurisdiction 
of  the  English  courts  over  him  was  not  thereby  ousted.     The- 
so-called  territoriality  of  a  ship  may  give  jurisdiction  to  the 
state  whose  flag  she  bears,  without  exempting  her  from  the 
jurisdiction  of  the  state  whose  waters  she  enters. 
95]    *It  is,  however,  said  that  the  criminal  law  of  a  state 
does  not  apply  to  those  on  board  a  foreign  ship  merely  pass- 
ing through  its  waters,  and  we  were  referred  to  an  American 
decision  of  United  States  v*  Kessler  ("),  and  to  a  note  in 
Russell  on  Crimes,  vol.  i,  p.  165,  in  support  of  this  propo- 
sition.    Reference  was  also  made  to  the  French  law,  ac- 
cording to  which  such  crimes  are  not  punishable  unless  they 
affect  persons  other  than  the  crew  and  passengers  of  the 
vessel:  see  Wheaton's  Elem.,  6th  ed.,  p.  164,  &c.,  and  Reg. 
V.  Anderson  (*).    The  case  of  United  States  v.  Kessler  (*) 
was  a  case  of  robbery  on  board  a  foreign  ship,  and  persons 
not  on  board  were  not  affected  ;  moreover,  the  robbery  was 
in  fact  committed  when  the  ship  was  on  the  ocean  and  not 
when  she  was  within  three  miles  of  the  coast.     The  note  in 
Russ.,  vol.  i,  p.  166,  is  a  note  to  Cunningharas  Case{% 
which  turned  on  a  technical  point  of  venue.     The  ship^in 
that  case  was  an  American  ship  in  the  sea  (i.e.,  in  the  Brit- 
ish Channel),  but  in  the  body  of  the  county  of  Glamorgan'; 
a  crime  was  committed  on  board;  the  venue  was  laid  in 

0)  Law  Rep.,  1  Cr.  C,  161.       («)  Baldwin's  Rep.,  p.  15.       (')  Bell,  Cr.  C.  12. 
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Glamorganshire,  and  the  prisoner  was  convicted.  He  was 
not  indicted  for  an  offence  committed  on  the  high  seas  under 
7  &  8  Vict.  c.  2.     The  note  referred  to  is  as  follows : — 

"As  the  offence  in  this  case  was  committed  on  a  foreign 
vpssel  it  could  not  have  been  tried  as  an  admiralty  offence." 

I  can,  however,  find  no  decision  in  this  country  or  else- 
where to  the  effect  that  a  crime  committed  on  board  a  for- 
eign ship,  whilst  navigating  the  coast  waters  of  another 
state,  is  not  punishable  by  the  laws  of  that  state.  But  in- 
asmuch as  all  persons  on  board  are  under  the  protection  of 
the  laws  of  the  country  to  which  the  ship  belongs,  it  may 
be  that  crimes  on  board  such  ships,  and  anecting  no  one  ex- 
cept their  own  passengers  and  crew,  may  form  an  exception 
to  the  general  rule  that  a  crime  is  punishable  by  the  law  of 
the  country  or  geographical  area  in  which  it  is  committed. 
•  But  even  assuming  this  exception  to  be  established,  there 
is  neither  principle  nor  authority  for  extending  the  excep- 
tion to  cases  where  persons  on  board  foreign  ships  commit 
offences  against  other  people. 

The  reason  for  the  exception  (if  any  exception  there  be) 
does  not  *extend  to  such  cases ;  and  so  to  extend  it  [96 
would,  in  my  judgment,  be  most  unreasonable  and  most  inju- 
rious to  the  interests  of  all  civilized  states.  The  French  law 
draws  the  distinction  clearly  between  the  two  classes  of  cases ; 
and  whilst  the  French  criminal  courts  refuse  to  exercise  any 
jurisdiction  where  no  one  is  injured  except  persons  subject 
to  the  law  of  the  flag  of  the  foreign  ship,  they  naturally 
claim  jurisdiction  and  exercise  it  where  injuries  are  sus- 
tained by  other  persons. 

Indeed  the  concession  made  on  all  hands  that  a  ship  in 
territorial  waters  is  subject  to  the  regulations  of  police  and 
safety  of  the  state  whose  shores  are  washed  by  them,  ap- 
pears to  me  to  be  a  concession  of  the  whole  principle  for 
which  it  is  necessary  for  the  Crown  to  contend.  The  object 
of  police  laws  and  the  object  of  criminal  laws  are  precisely 
the  same,  viz.,  the  preservation  of  peace  and  order,  and  the 
punishment  more  or  less  severe  of  those  who  disturb  it. 
The  boundaries  between  police  law  and  criminal  law  are  not 
set  by  any  general  principle,  but  depend  simply  on  what  is 
considered  expedient ;  and  it  is  entirely  discretionary  with 
each  legislative  power  to  say  what  offences  committed  within 
the  limits  of  its  dominion  shall  be  dealt  with  summarily  by 
the  police,  and  what  shall  be  tried  more  delibeiutely  and  be 
punished  more  severely. 

If  any  state  chooses  to  extend  its  own  criminal  laws,  in 
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addition  to  its  police  laws,  to  offences  committed  on  the 
high  seas  within  its  dominion,  there  is  no  principle  of  inter- 
national law  which  forbids  the  application  of  such  criminal 
laws  to  foreigners,  who,  whilst  passing  through  the  terri- 
torial waters  of  that  state  in  foreign  ships,  injure  persons 
over  whom  that  state  has  thrown  its  protection. 

It  appears  to  me  that  the  statute  law  of  this  country,  con- . 
strued  with  reference  to  established  doctrines  of  interna- 
tional law,  has  placed  under  the  protection  of  our  criminal 
law  all  persons  on  the  high  seas  within  three  miles  of  the 
English  shores ;  and  conceding  that  it  is  doubtful  whether 
those  laws  apply  to  cases  where  offences  are  committed  on 
foreign  ships  traversing  those  seas,  and  no  one,  save  their 
passengers  or  crew,  are  concerned  in  or  suffer  from  what  is 
done  on  board,  I  am  unable  to  come  to  the  conclusion  that 
other  persons  in  those  waters  are  deprived  of  the  protection 
97]  thrown  *around  them,  when  they  are  injured  by  the 
passengers  or  crew  of  a  foreign  passing  ship. 

A  contrary  doctrine  would  be  most  injurious  and  start- 
ling in  its  consequences ;  for,  if  such  doctrine  were  to  pre- 
vail, it  would  follow  that,  although  crimes  amounting  by 
the  law  of  nations  to  piracy  might  be  punished  in  EnglancL 
if  committed  by  a  foreigner  on  the  high  seas,  this  country  . 
would  be  powerless  to  punish  a  foreigner  for  any  less  crime 
than  piracy  by  the  law  of  nations,  although  committed 
within  a  few  yards  of  low-water  mark,  provided  only  he 
were  on  board  a  passing  foreign  ship  when  he  committed 
the  crime.  He  might,  according  to  this  doctrine,  wilfully 
run  down  a  boat,  recklessly  injure  others  to  any  extent, 
and  yet  not  be  punishable  by  our  criminal  law  as  distin- 
guished from  our  police  law.  Indeed,  I  do  not  see  why  he 
should  not  be  free  from  punishment  by  English  criminal 
law,  even  if  when  on  board  his  ship  he  shot  and  murdered 
some  one  off  it ;  for  sucji  a  crime  is  not  necessarily  piracy 
by  the  law  of  nations.  That  he  might  be  apprehended  and 
sent. to  his  own  country  for  trial  is  scarcely  an  equivalent 
for  trial  on  the  spot,  where  the  witnesses  are,  and  means  of 
proof  are  readily  accessible.  It  is  no  answer  to  this  obser- 
vation to  say  that  the  cases  I  have  put  would  be  punishable 
by  the  law  of  England  as  piracy  ;  for  the  argument  to  which 
I  am  addressing  myself  is  that  the  criminal  law  of  England, 
as  distinguished  from  the  law  of  nations  relating  to  piracy, 
has  no  application  to  foreigners  in  the  situation  supposed. 
Nor  do  1  feel  the  force  of  the  observation  that  the  crime  of 
which  the  prisoner  in  this  case  has  been  convicted  is  treated 
as  manslaughter  or  homicide  by  the  law  of  England  alone. 
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The  question  whether  he  is  amenable  to  the  criminal  law  of 
England  in  no  way  depends  upon  how  he  is  to  be  treated  by 
that  law  if  amenable  to  it. 

On  the  other  hand,  it  is  said  that  the  consequences  of  up- 
holding this  conviction  will  be  inconvenient  and  absurd,  it 
is  said  to  be  absurd  that  a  child  born  in  a  foreign  ship 
passing  through  English  waters  should  be  treated  as  a 
native-born  English  subject.  I  am,  however,  by  no  means 
prepared  to  admit  this  to  be  a  consequence  of  the  limited 
principles  on  which  I  have  sought  to  stiow  that  this  convic- 
tion is  right;  and  even  if  such  consequence  were  to  follow, 
it  would  rather  be  the  law  of  allegiance  than  the  criminal 
law  which  *would  deserve  to  be  called  absurd.  Again,  [98 
it  is  said  to  be  absurd  to  expect  foreigners  to  know  the  laws 
of  all  countries  along  whose  shores  they  sail ;  and  that  it 
would  be  cruel  to  punish  them  for  infringing  those  laws  when 
ignorant  of  them.  But  this  observation,  though  forcible 
when  urged  against  the  doctrine  that  whatever  takes  place 
on  board  a  coasting  ship  is  cognizable  by  the  shore  author- 
ities, loses  all  its  force  when  urged  against  the  rule  that 
those  on  board  such  shtp  are  to  conduct  themselves  so  as 
not  to  injure  other  people,  and  that  if  they  fail  in  this  respect 
they  are  punishable  by  the  law  of  the  land  near  which  they 
are  sailing. 

Lastly,  it  is  uged  that  the  jurisdiction  contended  for  by 
the  Crown  has  never  been  exercised,  and  this  apparently  is 
the  fact.  On  the  other  hand,  no  case  appears  ever  to  have 
arisen  for  its  exercise. 

So  far  as  precedent  is  concerned,  the  case  before  us  is 
quite  new.  It  must,  therefore,  be  decided  on  principle; 
and  the  absence  of  any  precedent  either  way  is  by  no  means 
conclusive  against  the  existence  of  the  jurisdiction.  To  say 
that  the  admiralty  had  no  criminal  jurisdiction  over  persons 
on  board  foreign  ships  on  the  high  seas,  even  though  close 
to  our  shore,  is  simply  to  assert  the  proposition  which  has 
to  be  considered.  And  I  have  endeavored  to  show  that  it 
its  jurisdiction  was  general  over  the  English  coast  waters ; 
and  that  there  is  no  principle  or  authority  for  holding  it  to 
have  been  restricted  to  the  extent  contended  for  on  behalf 
of  the  prisoner.  The  question  does  not,  I  think,  turn  on 
any  of  those  technical  distinctions  taken  in  the  older  cases 
between  the  limits  of  the  jurisdiction  of  the  several  courts 
of  this  country ;  but  upon  the  broad  consideration  of  Eng- 
lish and  international  law;  and  for  the  reasons  I  have 
given  I  am  of  opinion  that  this  conviction  ought  to  be 
affirmed. 

19  Eng.  Rep.  61 
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In  the  view  thus  taken  it  becomes  unnecessary  to  consider 
whether  the  conviction  can  be  supported  on  the  ground  that 
the  offence  of  the  prisoner  was  committed  on  board  the 
Strathclyde  and  not  on  board  the  Franconia.  The  case^of 
the  United  States  v.  Davis  (')  is  an  authority  in  support  of 
the  conviction  on  this  ground  also,  but  I  am  not  satisfied  on 
this  point ;  I  prefer  to  rest  my  judgment  upon  the  broader 
99]  ground  that  the  waters  around  the  *coasts  of  England 
are  under  the  protection  of  English  law,  and  that  all  per- 
sons, whether  English  or  foreign,  who  recklessly  navigate 
those  waters  and  thereby  c^use  others  to  lose  their  lives,  are 
punishable  by  the  criminal  law  of  this  country. 

Denman,  J. :  The  question  in  this  case  of  manslaughter  is 
whether  the  Central  Criminal  Court,  by  virtue  of  the  act  of 
4  &  5  Wm.  c.  4^  36,  s.  22,  had  jurisdiction  to  try  the  prisoner, 
Ferdinand  Keyn,  a  foreigner. 

The  prisoner  was  tried  upon  an  indictment  in  which  the 
venue  was  laid  in  the  Central  Criminal  Court.  It  contained 
two  counts,  one  of  which  ^.lleged  a  felonious  killing  and 
slaying  ''upon  the  high  seas."  "^he  other  omitted  those 
words. 

It  was  suggested  upon  the  argument  that  this  case  was 
consistent  with  the  possibility  of  the  deceased  having  jumped 
overboard  from  alarm,  and  so  perished.  All  I  will  say 
as  to  this  suggestion  is,  that  I  do  not  feel  at  liberty  to  adopt 
it  in  any  sense  inconsistent  with  a  death  by  manslaughter. 
If  there  were  any  real  doubt  upon  the  question  whether  the 
deceased's  death  was  immediately  caused  by  the  wrongful 
act  of  the  prisoner,  under  such  circumstances  as  to  consti- 
tute the  offence  of  manslaughter,  subject  only  to  the  ques- 
tion of  jurisdiction,  I  should  have  desired  that  the  case 
should  be  more  fully  stated ;  but  I  think  it  clear  that  the 
only  point  intended  to  be  decided  by  us  is  whether,  assum- 
ing the  verdict  of  the  jury  lo  be  right,  and  manslaughter  to 
have  been  committed  somewhere,  this  is  a  case  where  the 
offence  of  manslaughter  was  committed  by  such  a  person, 
under  such  circumstances,  and  in  such  a  place,  as  to  give 
the  Central  Criminal  Court  jurisdiction.  I  can  only  read 
the  case  as  stating  that  the  prisoner,  by  his  negligence  in 
continuing  to  navigate  a  vessel  which  was  "under  his  im- 
mediate direction  "  in  a  wrong  and  dangerous  course,  caused 
her  to  strike  and  sink  the  Strathclyde,  and  so  committed 
manslaughter  by  drowning,  subject  only  to  the  question 
whether  such  manslaughter  was  "an  onence  committed" 

(^)  2  Sumner.  482, 
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within  the  jurisdiction  of  the  admiralty  now  exercised  by 
the  Central  Criminal  Court. 

The  question  then  is,  whether,  where,  the  foreign  captain 
o^a  foreign  ship  so  negligently  manages  his  ship  that  she 
cuts  into  a  *British  ship  with  her  own  stem,  makes  [100 
a  hole  in  her,  and  sinks  her,  and  a  passenger  is  thereby 
di'owned  in  the  sea  from  the  foundering  of  the  ship,  all  hap- 
pening on  the  high  seas  within  three  miles  of  the  shore  of 
En(jland,  the  foreign  captain  (being  afterwards  in  England) 
is  liable  to  be  tried  for  manslaughter  in  the  Central  Crim- 
inal Court,  and  to  be  convicted  upon  either  count  of  an  in- 
dictment such  as  the  present.  I  am  of  opinion  that  he  is  so 
liable. 

The  first  ground  upon  which  I  consider  that  this  liability 
exists  is  that  upon  which  it  was  last  placed  by  the  Solicitor 
General  in  his  learned  and  exhaustive  argument. 

The  Central  Criminal  Court  has,  by  s.  22  of  4  &  6  Wm.  4, 
c.  36,  jurisdiction  to  inquire  of,  hear,  and  determine  any 
oflfence  or  olfences  committed  or  alleged  to  have  been  com- 
mitted on  the  high  seas  or  other  places  within  the  jurisdic* 
tion  of  the  admimlty  of  England. 

A  doubt  has  been  expressed  in  the  course  of  this  case 
whether  the  words  "  witliin  the  jurisdiction  of  the  admiralty 
of  England"  applv  to  the  words  "offences  committed,"  or 
to  the  .words  "  other  places."  I  am  strongly  inclined  to 
think  the  latter,  but  it  does  not  appear  to  me  important  for 
the  purposes  of  this  case  to  decide  this,  or  to  hold  that  they 
may  not  apply  to  both ;  for  in  the  present  case  the  offence 
charged,  viz.,  manslaughter,  is  one  which  is  clearly  within 
the  jurisdiction  of  the  admiralty,  so  far  as  its  nature  is  con- 
cerned: see  Reg.  v.  Anderso7i{')^  and  it  was  clearly  com- 
mitted upon  the  high  seas,  and  therefore  within  the  area  of 
admiralty  jurisdiction,  in  the  sense  that  if  it  had  been  com- 
mitted by  one  British  subject  in  one  British  ship  running 
down  another  British  ship  and  so  drowning  another  British 
subject,  the  admiralty,  and  not  the  common  law  tribunal, 
would  have  had  jurisdiction. 

If  this  be  so,  the  first  question  seems  to  be  reduced  to 
this.  Does  the  4  &  5  Wm.  4,  c.  86,  s.  22,  apply  to  a  case  of 
a  manslaughter  by  running  down  a  British  ship  on  the  high 
seas  and  drowning  its  crew  and  passengers  (such  running 
down  and  drowning  being  all  completed  on  the  high  seas), 
whether  the  running  down  and  drowning  be  caused  by  a 
foreign  ship  or  not,  and  whether  a  foreigner  or  an  English- 
man oe  the  person  charged  1 

0)  Law  Rep.,  1  Cr.  C,  161, 
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101]  *Tbi8  question  appears  to  me  to  turn  mainly  upon 
the  question,  where  is  the  ''oflfence  committed  ?"  and  in  de- 
ciding .this  question,  I  think  we  are  bound  to  decide  accord- 
ing to  the  principles  of  English  law. 

One  principle  of  English  law  about  which  there  has  been 
no  dispute  m  this  case  is  that  a  British  ship,  as  regards 
criminal  offences  committed  on  board  of  her,  is  to  be  treated 
as  British  territory,  at  all  events  so  long  as  she  is  upon  the 
high  seas,  and  is  as  much  subject  to  and  under  the  protec- 
tion of  our  law  as  any  other  part  of  the  Queen's  dominions, 
though  the  tribunal,  administering  the  law  relating  to 
offences  committed  on  a  British  ship  while  on  the  high  seas, 
is  a  different  one  from  that  which  tries  offences  committed 
within  the  body  of  a  county. 

If  the  offence  of  manslaughter  is  committed  by  a  foreigner 
on  board  an  English  ship  on  the  high  seas,  sucn  foreigner  is 
liable  to  be  tried  and  convicted  in  the  Central  Criminal  Court 
exercising  the  jurisdiction  of  the  Court  of  Admiralty.  This 
is  clearly  established  by  numerous  authorities,  of  which  Heg. 
V.  Anderson  ('),  cited  above,  is  the  most  recent. 

If,  then,  in  the  present  case  the  offence  of  which  the  pris- 
oner was  convicted  was  an  offence  committed  on  board  a 
British  ship  on  the  high  seas,  I  apprehend  the  jurisdiction 
to  try  was  indisputable,  subject  only  to  the  question  whether 
a  foreigner  is  exempt  by  reason  of  being  on  board  a  foreign 
ship  himself,  while  committing  the  offence  on  board  the 
British  ship. 

It  was  argued  that  the  offence  was  not  committed  on  board 
a  British  ship,  because  the  offence  of  manslaughter  is  of  a 
complex  character,  consisting  of  an  act  of  negligence,  and 
of  death  the  result  of  that  negligence ;  and  that,  inasmuch 
as  in  the  present  case  the  act  of  negligence  was  completed 
on  board  a  German  ship  and  there  ended,  the  offence,  at  all 
events  as  to  one  material  ingredient  of  it,  was  there  commit- 
ted, and  so  there  was  no  jurisdiction  to  try  a  foreigner  as 
for  an  offence  committed  on  board  a  British  ship  and  so  on 
British  territory.  In  support  of  this  view  the  case  of  Lact/^ 
cited  in  Bingaam^s  Cas€{*),  was  much  relied  on.  In  my 
opinion  that  case  only  proves  that  where  the  mortal  stroke 
is  given  on  the  high  seas,  and  the  death  occurs  within  the 
102]  *body  of  a  county,  neither  the  admiralty  nor  the 
judges  who  try  offences  committed  within  the  body  of  the 
county  had  at  common  law  jurisdiction  to  try,  and  therefore 
the  jurisdiction  given  to  the  Central  Criminal  Court  would 
not  apply  to  such  a  case.     Mr.  Benjamin,  in  his  admiiable 

(>)  Law  Rep.,  1  Cr.  C,  161.  («)  2  Co.  Rep.,  98a. 
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argument,  admitted  that  sach  was  the  whole  effect  of  that 
case. 

But  that  decision  or  dictum  (for  it  seems  to  me  to  be  no 
mDre(*),)  appears  to  be  wholly  inapplicable  to  the  present 
case,  for  in  tlie  present  case  the  offence,  of  whatever  elements 
it  may  consist,  was  clearly  committed  on  the  high  seas. 
The  negligence,  the  mortal  stroke,  and  the  resulting  death 
all  took  place  out  of  the  body  of  any  county,  and  on  the 
high  seas.  But  it  was  argued  on  behalf  of  the  prisoner  that 
this  is  not  sufficient,  for  tuat  in  the  present  case  the  negli- 
gence which  caused  the  death,  though  on  the  high  seas, 
was  wholly  and  completely  confined  to  acts  done  by  a  for- 
eigner, being  upon  a  foreign  ship;  that  such  negligence  is 
one  of  the  main  ingredients  of  tiie  manslaughter  of  which 
he  has  been  found  guilty,  and  that,  therefore,  upon  the  prin- 
ciple of  Ldcy's  Cas€{*\  the  admiralty  had  no  jurisdiction 
to  try  the  prisoner. 

I  think  tnis  objection  is  completely  answered  by  the  case 
which  was  cited  by  the  Solicitor  Gteneral,  Oombes^  Case  (*), 
stated  in  East's  P.  C,  p.  367,  as  follows : — 

"  Where  one  standing  on  the  shore  shot  another  standing 
in  the  sea  who  afterwards  died  on  board  a  ship,  all  the 
judges  held  that  the  trial  must  be  in  the  Admiralty  Court, 
and  not  at  common  law." 

The  report  in  Leach  shows  that  the  case  was  one  of  mur- 
der. The  deceased  was  a  sailor  on  board  a  boat  which  had 
run  aground  on  a  sand-bank  about  100  yards  from  the 
shore ;  and  the  prisoner,  a  ^smuggler,  being  on  the  shore 
firing  at  other  sailors  who  were  endeavoring  to  push  off  the 
boat,  struck  and  killed  the  deceased,  who  died  in  the  boat, 
or  possibly  on  board  the  ship  to  which  he  belonged,  at  sea. 
The  case  was  argued  twice  by  counsel,  .before  all  the  judges 
but  one,  upon  the  question  whether  the  prisoner  had  been 
properly  tried  by  the  admiralty  tribunal,  or  whether  he 
ought  not  to  have  been  tried  at  common  law.  They  were 
all  of  *opinion  that  the  prisoner  was  tried  by  a  com-  [103 
petent  tribunal,  and  the  prisoner  was  executed  pursuant  to 
the  sentence.  This  case  appears  to  me  to  be  a  strong  au- 
thority for  the  Crown  to  this  extent,  viz.,  that  if  the  present 
case  had  been  one  of  murder  and  not  of  manslaughter,  if  the 
prisoner,  instead  of  negligently  causing  his  ship  to  strike 
the  Stmthclyde,  had  purposely  and  of  malice  aforethought 
done  the  same  act,  tne  mortal  stroke  in  contemplation  of 
law  would  have  been  given  where  it  actually  took  effect, 

C)  See  1  Leon.,  270.  (>)  2  Co.  Rep.,  93a.  (^  1  Lea.  Or.  C,  888. 
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which  having  been  on  board  a  British  ship  on  the  high  seas 
and  the  death  also  on  the  high  seas,  there  could  have  been 
no  question  whatever  as  to  the  jurisdiction  of  the  Central 
Criminal  Court  to  trv  the  offence  as  one  committed  on  the 
high  seas,  and  within  the  jurisdiction  of  the  admiralty 
transferred  to  that  court.  Then  does  the  circumstance  that 
the  offence  here  alleged  was  manslaughter  and  not  murder 
make  any  difference  as  regards  the  question  of  jurisdiction  1 
It  is  said  that  it  does.  The  decision  in  Combes'  Case  (')  was 
alleged  to  be  supportable  on  the  ground  that  in  the  case  of 
murder  the  intention  is  presumed  to  accompany  the  act,  and' 
so  the  shot  which  takes  effect  on  the  high  seas  must  be  pre- 
sumed to  be  accompanied  thither  by  the  intention  with 
which  it  is  fired,  and  both  there  together  to  operate.  I  agree 
that  this  is  the  principle  upon  which  Combes^  Case{')is 
founded  and  I  think  that  such  a  presumption  is  one  of  good 
sense  and  sound  law.  !Qut  I  fail  to  see  any  true  principle 
npon  which  a  distinction  can  be  drawn  between  a  cAse  of 
murder  and  a  case  of  manslaughter,  so  far  as  the  jurisdic- 
tion to  try  is  concerned,  on  the  ground  that  in  the  one  case 
there  is  an  intention  to  kill  accompanying  the  stroke  and 
operating  at  the  place  where  it  takes  effect,  and  that  in  the 
other  case  there  is  no  such  intention.  In  my  opinion,  the 
negligence  operates  just  as  much  as  the  intention  at  the  spot 
where  the  violence  is  done,  and  though  death  is  an  ingre- 
dient of  either  offence  equally,  and,  therefore,  if  death  had 
not  occurred  within  the  admiralty  jurisdiction,  Lacifs 
Casei^)^  but  for  a  subsequent  statute,  would  have  applied,  I 
can  find  no  case  nor  authority  of  text-writers  on  English 
criminal  law  which  furnishes  any  ground  for  saying  that 
where  the  stroke  or  collision  which  causes  the  death  and 
the  death  itself  both  occur  within  a  certain  jurisdiction, 
lOi]  *and  the  case  is  one  either  of  manslaughter  or  mur- 
der, the  mere  fact  that  in  the  one  case  there  is  intention  to 
kill,  and  in  the  other  case  only  recklessness  causing  a  kill- 
ing by  precisely  the  same  instrument,  makes  any  difference 
as  to  the  liability  of  the  prisoner  to  be  tried  for  "an  offence 
committed  withm  th6  jurisdiction." 

My  Brother  Grove  during  the  argument  pointed  out  one 
consequence  of  such  a  distinction,  which  I  must  confess  ap- 
pears to  me  to  be  almost  conclusive  against  it.  Suppose 
murder  in  this  case  had  been  charged,  and  clear  jurisdiction 
admitted  on  all  hands  to  try  for  murder  if  malice  prepense 
were  proved,  and  the  jury  thinking  malice  prepense  not 
proved,  but  negligence  established,  had  found  the  prisoner 

(»)  1  Lea.  Cr.  C,  888.  (»)  1  Leon.,  270. 


Vol.  IL]  EXCHEQUER  DIVISION.  407 

The  Queen  v.  Kejn.  1876 

guilty  of  manslaughter,  would  the  court  be  bound  to  set 
aside  the  conviction  on  the  ground  of  nejjligence  only,  and 
not  malice,  having  been  proved,  though,  if  intention  to  kill 
Imd  been  established,  it  would  have  held  the  jurisdiction 
established  ?  Again,  can  it  be  maintained  that  ii  a  foreigner 
passing  by  in  his  boat  fired  deliberately  at  a  person  on  a 
British  ship  and  killed  him  he  would  be  triable,  but  that  if 
he  recklessly  fired,  and  killed  the  same  person  he  would  not 
be  triable  ?  It  seems  to  me  that  this  aistinction  would  be 
contrary  to  English  law,  which  alone  we  are  to  administer, 
and  that  it  could  not  be  so  held  without  pmctically  overrul- ' 
ing  Combes"  Case{'),  by  which  we  ought  to  abide. 

Upon  a  question  of  venue,  I  can  find  no  trace  of  any  au- 
thority for  saying  that  there  is  any  such  distinction.  I 
must  confess  that  it  appears  to  me  impossible  to  read  the 
case  of  United  States  v.  Davis^  in  2  Sumner,  p.  482,  with- 
out coming  to  the  conclusion  that  Story,  J.,  had  never  heard 
or  thought  of  the  distinction  in  question,  which  of  itself  ap- 
pears to  me  to  be  a  very  strong  argument  against  its  existence. 
That  was  a  case  of  manslaughter,  and  Story,  J.,  says: 

"I  say  the  oflFence  was  committed  on  board  of  the 
schooner  j;  for,  although  the  gun  was  fired  from  the  ship 
Rose,  the  shot  took  effect,  and  death  happened  on  board  of 
tlie  schooner,  and  the  act  was,  in  contemplation  of  law,  done 
where  the  shot  took  effect." 

The  same  view  of  the  law  seems  to  have  been  entertained 
by  the  law  officers  of  the  Crown  in  the  year  1725,  when  our 
Attorney  *and  Solicitor  General,  Sir  Phillip  Yorke  [105 
and  Sir  Clement  Wearg,  advised  that  a  manslaughter  com- 
mitted by  firing  a  gun  irom  a  fort  in  Barbadoes,  and  unlaw- 
.  fully,  though  not  intentionally,  killing  a  person  on  board  a 
ship  two  miles  off  at  sea,  was  not  triable  in  any  .court  of 
common  law,  but  either  in  the  Admiralty  Court  at  Barba- 
does, or  by  a  special  commission  under  11  &  12  Wm.  3,  c.  7 
(See  Forsyth's  Cases  and  Opinions  on  Constitutional  Law, 
p.  219). 

I  therefore  feel  bound  to  look  at  this  case  exactly  as 
though  it  were  one  of  murder  caused  by  intentionally  rua- 
ning  down  the  Strathclyde,  so  far  as  the  question  of  juris- 
diction is  concerned.  In  such  case,  would  not  the  cnarge 
have  been  one  of  an  offence  committed  on  British  territory, 
i.e.,  a  British  ship  on  the  high  seas,  by  a  foreigner,  having 
in  contemplation  of  law  entered  the  British  ship,  and  there 
committed  the  offence  afterwards  completed  by  the  death 

0)  1  Lea.  Cr.  C,  888. 
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of  the  deceased,  within  the  jurisdiction  of  the  admiralty  J 
I  think  it  would. 

The  case  of  CombeSy  already  referred  to,  was  a  case  of  the 
trigger  pulled  ashore,  the  man  killed  in  a  boat  at  sea.  The 
bullet  sent  from  the  shore  having  done  the  mischief  at  sea, 
it  was  held  that  the  prisoner  had  ''committed  the  offence 
at  sea."  That  was  a  case  of  murder ;  but  the  case  of  United 
States  V.  Davis  (*),  which  was  a  case  of  manslaughter,  was 
decided  upon  the  same  principle ;  and  it  appears  to  me  that 
the  principle  is  sound  and  reasonable.  Applying  that  prin- 
ciple to  the  present  case,  I  can  see  no  reason  for  drawing 
any  distinction  between  the  case  of  propelling  a  bullet  from 
a  gun  and  that  of  striking  with  the  further  end  of  a  spear, 
or  directing  the  prow  of  a  ship  so  as  to  strike  either  a  person 
or  a  vessel  containing  a  number  of  living,  beings. 

Can  a  ship,  directed  by  its  captain  against  the  hull  of  an- 
other ship,  and  there  inflicting  an  injury  which  sends  it  to 
the  bottom  in  a  few  minutes,  and  drowns  its  crew  and  jpas- 
sengers,  be  more  appropriately  said  to  be  inflicting  the  mor- 
tal stroke  at  any  place  than  where  she  makes  the  hole, 
through  which  the  water  rushes,  which  sends  the  ship  to 
the  bottom  and  drowns  those  on  board  ?  And  if,  as  in  this 
case,  she  penetrates  the  skin  of  the  other  vessel  some  feet, 
must  it  not  be  held  that  the  person  under  whose  immediate 
direction  she  is  does  the  mischief  which  is  most  entitled  to 
106]  be  *called  the  "mortal  stroke"  on  board  the  ship 
which  is  sunk?    I  think  it  must. 

But  it  is  argued  that  the  law  which  gives  our  courts  juris- 
diction to  try  offences  upon  the  high  seas  cannot  be  held 
to  apply  to  this  case,  because  the  prisoner  was  a  foreigner 
on  his  own  ship,  and  therefore  not  amenable  to  our  crimi- 
nal law. 

^  I  am  of  opinion,  however,  that  the  law  which  makes  for- 
eigners liable  for  the  violation  of  our  criminal  law  for 
offences  committed  by  them  when  bodily  on  our  soil,  whether 
there  by  their  own  desire  or  not,  is  not  so  restricted  as  to 
leave  them  unpunishable  because  they  may  have  been  on  a 
foreign  ship  at  the  time  of  the  commission  of  the  offence. 
By  way  of  illustration :  suppose  that  a  foreigner  in  a  foreign 
ship,  lying  on  the  sea  in  deep  water,  were  to  commit  a  bur- 
glary by  thrusting  a  hooked  stick  through  the  window  of  some 
building  adjoining  the  sea,  and  thus,  and  thus  only,  break 
in  and  steal  goods  and  chattels.  I  think  that  in  such  a  case, 
if  he  were  to  be  afterwards  on  shore,  our  courts  would  have 
jurisdiction  to  try  him,  and  that  if  they  tried  him,  they 

0)  2  Stunner,  482. 
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must  hold  that,  though  he  was  a  foreigner  in  a  foreign  ship 
on  the  higli  seas,  he  was  ^not  the  less  a  foreigner  breaking, 
entering,  and  stealing  in  the  county  of  S.,  and  therefore  lia- 
ble to  1^  tried  and  punished  there. 

It  is  argued  that  there  would  be  hardship  in  trying  a 
foreigner,  who  knows  not  our  laws,  for  an  act  which  might 
be  regarded  quite  differently,  and  triable  by  totalljr  different 
rules,  and  punishable  by  a  different  punishment,  m  his  own 
country, 

/But  1  do  not  think  that  this  argument  ought  to  prevail. 
It  might  be  thought  hard  to  try  a  foreigner  for  manslaughter 
committed  by  gross  negligence  in  driving  furiously  and 
recklessly  along  the  road  to  the  nearest  town  immediately 
after  being  shipwrecked  on  our  coast,  or  immediately  after 
having  fallen  from  a  balloon,  but  I  conceive  it  would  be  no 
legal  answer  to  such  a  charge  to  plead,  however  truly,  that 
the  prisoner  was  a  foreigner,  and  that  in  his  own  country 
manslaughter  was  onl^  a  civil  offence.  I  can  indeed  easily 
conceive  cases  in  which  a  jur^  might  acquit  a  foreigner, 
though  they  would  have  convicted  an  Englishman,  doing 
the  same  acts,  of  manslaughter,  as,  for  instance,  if  it  were 
established  that  the  death  had  happened  through  a  bona 
fide  ignorance  of  our  rule  of  the  road ;  but  any  defence 
analogous  to  this  must  *be  taken  to  have  been  dis-  [107 
posed  of,  so  far  as  it  would  have  been  applicable  to  this  case 
oy  the  verdict  of  the  jury,  and  in  the  absence  of  any  such 
defence,  I  apprehend  that  the  case  of  a  person,  who  does  a 
criminal  act  directly  causing  injury  or  death  to  persons  on 
board  a  Biitish  vessel  on  the  high  seas,  must  be  dealt  with 
precisely  in  the  same  way  (though  by  a  different  tribunal) 
as  that  of  a  person  committing  the  same  offence  in  England ; 
and  that  there  is  no  more  reason  for  reading  our  criminal 
statutes  as  excluding  foreigners  in  the  one  case  than  in  the 
other. 

The  conclusion  that  the  prisoner  did  commit  the  offence 
of  manslaughter  on  a  British  ship  is,  I  think,  inevitable  from 
the  considerations  and  from  the  authorities  above  applied 
to  the  case.  He  being  in  command  of  his  ship,  which  is 
found  to  have  been  under  his  immediate  direction,  so  di- 
rected her  as  to  cause  her  bow  to  penetrate  the  Strathclyde 
and  make  a  large  hole  in  her  through  which  the  water  rushed 
in.  I  am  of  opinion  that  the  making  of  that  hole  was  his 
negligent  act  done  within  British  jurisdiction,  just  as  much 
as  if  he  had  personally  boarded  the  vessel  and  staved  her 
in  with  a  hammer,  and  that  by  doing  that  act,  followed  as 
it  was  by  the  immediate  sinking  of  the  vessel  and  drowning 
19  Eno.  Rep.  52 
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of  the  deceased,  he  was  liable  to  be  tried  for  a  manslaughter 
committed  on  the  high  seas  within  the  jurisdiction  of  the 
Central  Criminal  Court. 

I  have  felt  bound  to  write  fully  upon  this  point,  though 
it  occupied  a  comparatively  small  part  of  the  argument, 
because,  in  my  opinion,  it  is  one  of  vast  importance  to  the 
securitjr  of  British  seamen  and  of  persons  of  all  nations 
sailing  in  British  ships,  and  therefore  entitled  to  the  protec- 
tion of  our  laws,  throughout  the  world.  I  can  see  no  ground 
for  curtailing  the  generality  of  our  criminal  law  in  such*  a 
case  as  this,  or  for  applying  different  principles  from  those 
which  would  be  applicable  to  a  manslaughter  on  land. 
I  cannot  see  that  it  would  in  any  way  interfere  with  the 
free  navigation  of  the  high  seas,  for  1  see  no  inconsistency 
between  perfect  freedom  of  navigation  and  a  power  on  the 
part  of  each  nation  to  punish  those  who  kill  its  own  subjects, 
or  tliose  of  other  countries  enjoying  its  hospitality  on  board 
its  ships,  by  running  them  down,  whether  through  design 
or  negligence.  On  the  contrary,  I  think  that  the  real  free- 
108]  dom  as  well  as  the  safety  of  ^navigation  would  be 
impaired  if  we  were  to  place  such  a  limit  upon  the  jurisdic- 
tion of  our  criminal  courts. 

With  regard  to  the  other  point  in  the  case  which  was  so 
ably  and  elaborately  arguedT  by  counsel,  I  am  of  opinion 
that  the  jurisdiction  is  also  made  Out,  on  the  ground  that  a 
foreigner  committing  manslaughter  in  the  course  of  naviga- 
tion of  a  foreign  ship  within  three  miles  of  the  coast  is  sub- 
ject to  our  jurisdiction,  but  I  do  not  think  it  necessary  to 
write  separately  upon  this  point,  as  I  entirely  agree  with  the 
judgment  which  will  be  read  by  Sir  Baliol  Brett. 

One  argument  which  was  used  for  the  prisoner  was  that 
the  absence  of  any  proof  of  the  exercise  of  such  a  jurisdic- 
tion was  strongly  against  it.  I  admit  that  there  is  some 
force  in  the  observation,  but  I  do  not  think  it  goes  so  far  as 
was  contended  for.  Cases  of  criminal  negligence  in  the 
management  of  vessels  on  the  high  seas  are  happily  very 
rare ;  cases  of  death  by  such  n^ligence  still  rarer ;  cases  in 
which  either  public  opinion  or  the  feelings  of  relatives  would 
be  such  as  to  lead  to  a  prosecution  rarest  of  all.  There  are, 
to  my  mind,  suflScient  reasons  to  account  for  the  absence  of 
any  user  upon  the  subject.  The  comparatively  modern 
invention  of  steam  navigation  is  of  itselr  almost  enough  to 
account  for  the  absence  of  any  authority  in  ancient* times,  in- 
asmuch as  it  is  far  more  difficult  to  establish  a  clear  case  of 
criminal  negligence  against  the  captain  of  a  sailing  ship  than 
against  one  directing  a  steamship  on  its  course.    But  I  can 
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BPe  no  ii^son  whatever  for  holding  that  a  foreigner,  who 
drives  his  own  ship  into  a  British  snip  and  kills  its  crew  by 
negfigence,  is  less  responsible  to  British  law  than  a  foreigner 
would  be,  who  brought  his  ship  within  range  of  the  Isle  of 
Wight  and  shot  or  lanced  to  death  upon  a  pier  one  of  its 
inhabitants,  and  who  afterwards  landed  upon  the  island  and 
was  brought  to  trial  at  Winchester  assizes ;  in  which  case, 
for  the  reasons  already  given,  he  would,  I  think,  be  punish- 
able by  the  criminal  law  of  this  country  when  found  at  the 
bar  of  the  proper  tribunal. 

For  these  reasons  I  think  that  the  conviction  was  right. 

Grov^,  J.:  In  this  case,  the  defendant,  master  of  and  on 
board  a  foreign  ship,  the  Franconia,  ran  into  a  British  ship, 
the  Strathclyde,  and  by  such  act  British  subjects  on  board 
the  last  named  *8hip  were  drowned  off  Dover,  within  [109 
three  miles  of  the  land.  The  defendant  was  indicted  for 
the  manslaughter  of  one  of  the  persons  so  drowned,  it  being 
alleged  that  be  was  guilty  of  culpable  or  criminal  negligence, 
and  he  was  convicted  at  the  Central  Criminal  Court. 

For  the  purpose  of  this  case  the  court  must  assume  the 
culpable  negligence  by  the  defendant,  and  that  it  caused  the 
death;  the  question  reserved  is,  had  the  court  jurisdiction 
to  try  the  case  by  virtue  of  its  admiralty  jurisdiction  trans- 
ferred to  it  by  statute  4  &  5  Wm.  4,  c.  36,  s.  22,  the  defen- 
dant being  a  foreigner,  commanding  a  foreign  ship,  and  the 
offence  not  being  committed  on  British  soil  or  within  a 
British  port  or  river  ? 

It  was  contended  by  the  counsel  for  the  Crown — 1st.  That 
the  belt  of  sea  extending  to  the  distance  of  three  miles  from 
the  shore  was  British  territory,  and  that  an  offence  com- 
mitted within  it  was  within  the  criminal  law  of  this  country. 
2dly.  That  a  person  sailing  or  swimming  within  this  belt 
of  water  in  the  Queen's  peace  is  entitled  to  the  protection  of 
her  law  from  aggressive  or  reckless  acts  causing  personal 
injury,  whether  done  by  foreigners  or  by  British  subjects ; 
this  IS,  in  fact,  a  limitation  of  the  first  point.  3dly.  That 
the  offence  was  committed  on  board  a  British  ship,  such 
ship  being  struck  and  submerged  by  the  blow,  and  the  death, 
ana  immediate  consequence  of  it,  and  the  impinging  of  the 
foreign  vessel  being  in  the  nature  of  a  trespass  on  a  British 
ship.  These  propositions  were  severally  denied  by  the 
counsel  for  the  deiendant ;  if  either  of  them  is  well  founded 
the  conviction  is  right,  if  no  one  of  them  is  sustainable  it  is 
wrong. 

I  am  of  opinion  that  the  conviction  is  right,  and  that  our 
judgment  should  be  for  the  Crown. 
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The  proposition  that  a  belt  or  zone  of  three  miles  of  sea 
surrounding  or  washing  the  shores  of  a  nation, — what  is 
termed  territorial  water, — is  the  property  of  that  nation,  as 
a  river  flowing  through  its  land  would  be,  or,  if  not  prop- 
erty, is  subject  to  its  jurisdiction  and  law,  is  not  in  its  terms 
of  ancient  date ;  but  this  defined  limit,  so  far  at  least  as  a 
maritime  country  like  England  is  concerned,  is  rather  a 
restriction  than  an  enlargement  of  its  earlier  claims,  which 
were  at  one  time  sought  to  be  extended  to  a  general  do- 
minion on  the  sea,  and  subsequently  over  the  channels 
110]  between  *it  and  other  countries,  or,  as  they  were 
termed,  the  narrow  seas.  The  origin  of  the  three-mile  zone 
appears  undoubted.  It  was  an  assumed  limit  to  the  range 
01  cannon,  an  assumed  distance  at  which  a  nation  was  sup- 
posed able  to  exercise  dominion  from  the  shore. 

I  forbear  from  reiterating  the  terms  used  by  the  numerous 
publicists  quoted  by  the  learned  counsel  in  the  arguments 
on  this  case.  The  principal  authorities  may  be  conveniently 
arranged  as  follows : — 

1st.  Those  who  affirm  the  right  in  what  are  generally 
termed  territorial  waters  to  extend  at  least  to  the  distance 
at  which  it  can  be  commanded  from  the  shore  or  as  far  as 
arms  can  protect  it. 

2dly.  Those  who,  assigning  the  same  origin  to  the  right, 
recognized  it  as  being  fixed  at  a  marine  league  or  three 
geographical  miles  from  the  shores 

3dly.  Those  who  affirm  the  right  to  be  absolute  and  the 
same  as  over  an  inland  lake,  or,  allowing  for  the  difference 
of  the  subject-matter,  as  over  the  land  itself. 

4thly.  Those  who  regard  the  right  as  qualified  :  And  the 
main  if  not  only  qualification  that  seems  to  me  fairly  de- 
ducible  from  the  authorities  is,  that  there  is  a  right  of  transit 
or  passage,  and  as  incident  thereto  possibly  a  right  of  an- 
chorage when  safety  or  convenience  of  navigation  requires 
it,  in  the  territorial  waters  for  foreign  ships. 

Puflendorf,  Bynkershoek,  Casaregis,  Mozer,  Azuni,  Klu- 
ber,  Wheaton,  Hautefeuille,  and  Kaltenborn,  though  not 
all  placing  the  limit  of  territorial  jurisdiction  at  the  same 
distance  from  the  shore,  none  of  them  fix  it  at  a  smaller 
distance  than  a  cannon-shot,  or  as  far  off  as  arms  can  com- 
mand it ;  they  also  give  no  qualification  to  the  jurisdiction, 
but  seem  to  regard  it  as  if,  having  regard  to  the  difference  of 
land  and  water,  it  were  an  absolute  territorial  possession. 
Chancellor  Kent  seems  also  to  recognize  an  exclusive  do- 
minion. Hautefeuille  speaks  of  the  power  of  a  nation  to 
exclude  others  from  the  parts  of  the  sea  which  wash  its  terri- 
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tory,  and  to  punish  them  for  infraction  of  its  laws,  and  this 
as  if  it  were  dealing  with  its  land  dominion.  Wheaton, 
Calvo,  Halleck,  Massey,  Bishop,  and  Manning  give  the  limit 
as  a  marine  leagae,  or  three  miles.  Heffter  mentions  this 
limit,  but  says  it  may  be  *extended.  Ortolan,  Calvo,  [111 
and  Masse  put  the  right  as  one  of  jurisdiction  and  not  of 
property,  but  do  not  limit  it  further  than  that  the  former 
writer  says  that  the  laws  of  police  and  surety  are  there  ob- 
ligatory, and  MassS  also  writes  of  police  jurisaiction.  Blunt- 
schli  says  the  territorial  waters  are  subject  to  the  military 
and  police  authorities  of  the  place.  Faustin  Helie  speaks  of 
crimes  in  these  waters  coming  within  the  jurisdiction  of  the 
tribunals  of  the  land  to  which  they  belong.  Unless  these 
words  "military,  police,  and  surety"  be  taken  to  impose 
a  limit,  no  limit  to  the  jurisdiction  of  a  country  over  its 
territorial  waters  beyond  a  right  of  passage  for  foreign  ships 
is  mentioned,  as  far  as  I  could  gather  from  the  numerous 
authorities  cited,  except  by  Mr.  Manning,  who  contines  it 
(though  not  by  words  expressly  negativing  other  rights)  to 
fisheries,  customs,  harbors  and  lighthouses,  dues,  and  pro- 
tection of  territory  during  war.  Grotius,  Ortolair,  Blunt- 
schli,  Schmaltz,  and  Masse  consider  there  is  a  right  of 
peaceable  passage  for  the  ships  of  other  nations,  and  Vattel 
says  that  it  is  the  duty  pf  nations  to  permit  this,  but  seems 
to  think  that,  as  a  matter  of  absolute  right,  they  may  pro- 
hibit it. 

Such  are  the  conclusions  of  the  principal  publicists,  most 
of  whom  are  of  very  high  authority  on  questions  of  inter- 
national law. 

The  result  of  them  is  to  show  that,  as  in  the  case  of  many 
othex  rights,  a  territorial  jurisdiction  over  a  neighboring  belt 
of  sea  had  its  origin  in  might,  its  limits  being  at  first  doubt- 
ful and  contested,  but  ultimately  by  a  concession  or  comity 
of  nations  it  became  fixed  at  what  was  for  a  long  time  the 
supposed  mnge  of  a  cannon  shot,  viz.,  three  miles  distance. 

lu  addition  to  the  authority  of  the  publicists,  this  three- 
mile  range,  if  not  expressly  recognized  as  an  absolute 
boundary  by  international  law,  is  yet  fixed  on,  apparently 
without  dispute,  in  acts  of  Parliament,  in  treaties,  and  in 
judgments  of  courts  of  law  in  this  country  and  America. 

The  Merchant  Shipping  Act,  17  &  18  Vict.  c.  104,  s.  627, 
provides  for  injury  to  property  by  giving  power  to  detain 
a  foreign  ship  when  within  three  miles  of  the  coast.  The 
Customs  Act,  3  &  4  Wm.  4,  c.  53,  legislates  for  foreign  ves- 
sels within  one  league  of  *the  coast.  The  69  Geo.  3,  [112 
c.  38,  8.  2,  sanctions  fishing  and  drying -fish  by  British  sub- 
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jects  within  three  miles  of  the  coast.  The  33  &  34  Vict. 
0.  90,  s.  53,  a  foreign  enlistment  act,  extends  *'to  all  the 
dominions  of  Her  Majesty,  including  the  adjacent  territorial 
waters." 

The  Congress  of  the  United  States  has  authorized  the  dis- 
trict courts  to  take  cognizance  of  all  captures  made  within  a 
marine  league  of  the  American  shores. 

In  many  treaties,  e.g.,  those  mentioned  by  the  Lord  Chief 
Justice,  of  1786-1787  and  1794,  the  cannon-shot  range  is 
fixed  on  as  a  zone  protected  from  hostilities  when  the  country 
which  this  belt  adjoins  is  neutral. 

It  is  true  that  this  may  be  explained  as  a  mutual  conces- 
sion, though  I  should  incline  to  regard  the  concession  rather 
as  a  disclaimer  of  rights  beyond  this  belt;  at  all  events  it 
shows  that  this  limit  has  been  fixed  on  or  assumed  as  inter- 
nationally separable  from  the  parts  of  the  high  seas  be- 
yond it. 

In  many  cases  in  the  law  courts  cannon-shot  range  on  thFs 
three-mile  belt  has  been  recognized.  The  charge  of  Sir 
Leoline  Jenkins,  in  1683,  goes  beyond  this,  and  extends  the 
dominion  of  the  Crown  to  what  were  called  the  four  seas.  In 
the  case  of  The  Twee  Oebroeders  (')  it  was  held  that  a  vessel 
lying  within  the  three  miles  could  not  by  her  boats  make 
a  good  capture  beyond  this  distance.  So  in  the  case  of  Tfie 
Brig  An7i€,  a  vessel,  having  anchored  and  taken  in  pro- 
visions within  the  three  miles,  was  seized  under  an  act  of 
Congress  which  laid  an  embargo  on  vessels  within  the  limits 
and  jurisdiction  of  the  United  States;  Story,  J.,  saying, 
*'The  Anne  was  certainly  in  a  place  within  the  jurisdiction 
of  the  United  States."  In  Oammell  v.  The  Lord  Advo- 
cate (')  the  right  of  the  Crown  to  the  bed  of  the  sea  within 
the  three  miles  is  recognized  by  Lord  Wensleydale,  and  to 
some  extent  by  Lord  Ci-anworth.  In  the  case  of  The  Leda, 
the  words  ''United  Kingdom"  were  held  by  Dr.  Lushing- 
ton  to  include  three  miles  from  the  shore.  So  in  the  case  of 
Whitstable  Fishers  v.  Oa7in  (*),  an  anchorage  case,  Erie, 
C.J.,  says,  *'The  soil  of  the  sea  shore  to  the  extent  of 
three  miles  from  the  beach  is  vested  in  the  Crown,"  and 
113]  *this  is  quoted  with  approval  by  Lord  Chelmsford  in 
the  same  case  on  appeal  in  the  House  of  Lords. 

Chancellor  Kent  recognizes  Bruce' s  Case  (*),  but  although 
the  occurrence  is  treated  as  within  territorial  waters,  yet,  as 
it  took  place  in  Milford  Haven,  it  may  be  said  this  was 

(»)  8  C.  Rob.,  162.  (»)  1 1  C.  B.  (N.S.),  337 ;  IS  C.  B.  (N.S.), 

(*)  3  Macq.,  419-466.  358;  11  H.  L.,  192. 

{*)  2  Lea.  Cr.  C,  1093. 
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within  a  port.  Some  belt  of  sea  must,  as  a  necessary 
protection,  be  witiiin  the  control  of  the  country  which  it 
washes.  There  are  parts  of  the  coast  where  the  cliffs  are 
sucli  that  the  tide  at  low  water  hardly,  if  at  all,  leaves  their 
base  uncovered,  and  if  there  were  no  jurisdiction  over  any 

Eart  of  the  water  in  such  places  hostile  gun-boats  might 
over  within  pistol-shot  of  tne  land. 

The  result  of  the  authorities  on  international  law,  of  the 
concessions  of  nations,  and  of  decided  cases  is  admitted  by 
the  learned  counsel  for  the  defendant  to  prove  that  there  is 
a  jurisdiction  for  certain  purposes  in  tribunals  of  the  coun- 
try within  the  three  miles.  Is  then  this  jurisdiction  limited, 
and,  if  so,  to  what  extent? 

I  do  not  find  in  any  of  the  authorities  cited  an  express 
limitation  of  jurisdiction,  as  by  words  to  the  effect  that  such 
and  such  rights  exist  and  no  other,  or  any  express  assertion 
that  there  is  no  criminal  jurisdiction  within  the  territorial 
waters.  Manning  goes  the  nearest  to  this,  for  he  does  say 
that  for  some  limited  purposes  a  special  right  of  jurisdiction 
and  even  of  dominion  is  conceded  to  a  state,  in  respect  of 
the  part  of  the  ocean  immediately  adjoining  its  own  coast 
line.  If  this  statement  were  borne  out  by  the  general  cur- 
rent of  authority,  or  even  by  a  few  writers  of  eminence,  or 
by  authoritative  decision,  it  would  have  great  weight ;  but 
I  do  not  find  that  it  is  so  supported. 

The  limitation  for  which,  as  I  have  said,  there  is  no  doubt 
considerable  authority,  is  that  of  a  right  of  passage,  and 
this  may, — and  I  will  assume  it  for  the  purpose  of  my  judg- 
ment in  this  case, — ^go  so  far  as  to  exclude  from  English 
jurisdiction  anything  which  may  happen  within  the  foreign 
sliip,'  between  members  of  its  crew  or  even  passengers  who 
trust  themselves  for  the  time  being  to  the  government  of  the 
commander  of  the  ship. 

As  we  claim  for  this  nation  that  a  British  ship  is  British 
territory  wherever  it  be,  I  concede  for  the  present  that  for- 
eigners may  rightly  claim  for  their  ships  the  same  privilege, 
except  when  *restricted  by  special  legislation,  e.g.,  [114 
customs  laws,  &c.  But,  assuming  fully  this  right  of  passage 
thfough  the  territorial  waters,  it  seems  to  me  that  the  very 
exception  involves  a  right  within  a  right,  a  serviency  qicd 
the  rights  conceded,  but  dominion  uUra  those;  it  seems  to 
me  also  that  a  right  of  passage  cannot  be  other  than  a  right 
to  be  properly  exercised,  with  due  regard  to  the  safety  of 
the  subjects  of  the  nation  over  whose  territorial  waters  the 
right  is  used.     If  the  lives  or  limbs  of  such  subjects  are 
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jeopardized,  it  would  be  an  idle  dominion  which  cannot  pro- 
tect them  against  injury,  or  punish  for  it  if  committed. 

If  the  dominion  be  absolute,  such  seems  to  me  a  necessary 
conclusion  ;  and  even  if  the  words  ** police  and  surety"  or 
"  military  and  police  authorities"  be  taken  to  impose  a  fur- 
ther limitation  than  that  of  a  right  of  passage,  still  the  lim- 
ited rights  could  not  be  protected  if  reckless  navigation  were 
permitted  to  endanger  those  rightfully  enjoying  them,  or  if 
the  persons  guilty  of  injury  to  them  were  not  punishable  by 
the  tribunals  of  the  country  having  this  police  or  military 
jurisdiction.  Police  without  this  protection  would  be  im- 
potent and  useless.  It  may  be  said  complaint  may  be  made 
to  the  tribunals  of  the  country  to  whom  the  offender  is  a 
subject,  but  resort  to  such  remedies,  in  addition  to  the 
enormous  difficulties  of  procuring  evidence,  want  of  power 
to  compel  attendance  or  witnesses,  and  expense,  assumes 
that  the  offender  returns  to  his  own  country,  which  he  may 
not  do,  and  gives  in  this  respect  no  meaning  to  the  jurisdic- 
tion over  the  limited  area  fpr  police  and  surety  ;  for  this  re- 
sort to  the  country  of  the  accused  could  be  had  if  the  offence 
were  committed  anywhere  on  the  high  seas. 

It  is  true  that  there  is  no  case  expressly  in  point  either 
way  with  that  now  before  the  court.  If  there  had  been  a 
case  of  recognized  authority,  this  case  would  probably  not 
have  been  argued.  This,  though  by  no  means  a  conclusive 
argument  either  way,  is  rather  an  argument  in  favor  of  the 
defendant  than  against  him.  It  may,  however,  be  remarked 
that  collisions  were  not  frequent  until  late  years,  when  the 
great  increase  in  the  number  of  ships  navigating  the  ocean 
has  given  rise  to  them.  The  loss  of  human  life,  except  from 
murder  or  piracy,  was  not  thought  so  much  of  in  former 
1 15]  times  as  at  present,  and  unless  there  *were  something 
directly  calling  in  question  the  jurisdiction,"  the  limit  of  ter- 
ritorial water  would  not  be  likely  to  be  narrowly  watched. 
Still,  I  am  far  fipm  undervaluing  the  argument. 

As  I  have  come  to  the  conclusion  that  there  is  jurisdiction 
in  such  a  case  as  the  present,  there  arises  the  question 
whether  it  is  necessary  that  there  should  be  special  legisla- 
tion to  enable  our  tribunals  to  deal  with  a  foreigner  guilty 
of  such  offence. 

If  the  matter  were  one  of  police  regulation  merely,  such 
as  that  the  vessel  should  pass  between  certain  buoys,  should 
exhibit  certain  lights,  be  liable  to  customs,  requirements,  &c., 
I  should  be  of  opinion  that  special  legislation  would  be  re- 
quisite; but  I  cannot  see  that  it  is  for  murder,  mayhem,  or 
manslaughter,  any  more  than  it  would  be  if  the  offence  were 
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committed  within  a  port  or  haven.  The  criminality  of  and 
punishment  for  such  offence  is  a  part  of  the  common  law  of 
the  realm,  not  originated  by  statutory  legislation.  If  the 
locality  where  the  offence  is  committed  is  within  the  realm, 
a  statute  is  unnecessary,  if  not,  it  is  ultra  vires.  The  learned 
counsel  for  the  defendant,  if  I  rightly  understand  him,  ad- 
mitted that  a  foreigner  would  be  liable  for  murder  committed 
within  the  three-mile  belt.  His  words  were,  '*If  a  man  in- 
tentionally fires  at  a  man,  I  should  not  contest  it  might  be 
murder,  whether  I  carry  that  admission  too  far  or  not." 

It  certainly  would  seem  a  strong  proposition  to  contend 
for  that,  if  a  foreigner  from  the  motive  of  pure  individual 
malice  should  intentionally  slioot  down  the  master  of  a  fish- 
ing-smack peacefully  and  rightfully  casting  his  net  in  Eng- 
lish waters,  or  a  dredger  for  oysters,  or  an  oflBicer  civil  or 
military  in  the  execution  of  his  duty  there,  such  murder 
should  not  be  cognizable  by  English  tribunals  without  a 
special  statute:  &ee  Coombes'  Case{').  Manslaughter  may 
come  within  a  hair^s  breadth  of  murder ;  it  may  be  a  nice  and 
difficult  question  to  decide ;  and  is  the  offender's  life  to  be 
forfeited  if  his  act  is  on  one  side  of  the  line  ?  But  if  there  be, 
say,  provocation  enough  to  reduce  the  homicide,  though  in- 
tentional, to  what  we  call  manslaughter,  is  he  to  be  acquitted 
altogether) 

So,  if  a  foreigner  in  a  foreign  ship,  with  malice  prepense, 
runs  his  ship  at  a  fishing-boat  or  a  swimmer,  and  so  kills  a 
British  *subject,  is  it  punishable  as  murder  by  our  [116 
tribunals ;  while,  if  he  produce  the  same  result  by  the  most 
gross  and  culpable  negligence,  it  is  not  within  their  jurisdic- 
tion 1  If  this  be  so,  a  foreign  vessel  might  run  riot  among 
our  fishing  boats  with  impunity.  Nor  is  this  simply  an  argu- 
ment ab  ineccpediente.  Admitting  a  right  to  these  waters  for 
purposes  of  police  and  safety,  which  is,  I  think,  fairly  sup- 

Eorted  by  the  authorities,  it  seems  to  me  that  the  existing 
iws  for  the  protection  of  life  and  limb  are  a  necessary  ad- 
junct to  such  right.  The  case  of  The  Twee  Oebroeders  (•)  is 
an  authority  for  there  being  a  jurisdiction  over  ships  lying 
within  the  three  miles. 

I  cannot  see  any  sufficient  distinction  between  the  rights 
and  immunities  of  a  ship  availing  itself  of  a  right  of  passage, 
and  a  ship  at  anchor  within  the  same  district ;  in  the  latter 
case  the  snip  is  availing  itself  of  the  soil  which,  to  give  the 
country  a  right  of  interference,  must  be  assumed  to  be  a  part 
of  the  territory  of  that  country ;  if  so,  the  water  over  that  soil 
must,  it  seems  to  me,  also  belong  to  that  territory :  cujus 

(»)  1  Lea.  Or.  C,  888.  (»)  8  C.  Rob.,  162. 

19  Eng.  Eep.  53 
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est  solum  ejus  est  usque  ad  ccdum  is  a  maxim  of  general  ap- 
plication ;  the  ship  using  the  soil  for  anchorage,  which  is 
incident  to  safe  navigation,  is  no  more  availing  itself  of  the 
protection  of  that  country  and  subjecting  itself  to  its  laws, 
than  when  passing  over  that  soil  and  availing  itself  of  a  water 
highway,  which  may  be  a  channel  overlooked  by  the  cliffs 
of  the  adjacent  country. 
In  Oann  v.  Whitstable  Mshers  (*)  Lord  Westbury  says : 

"The  right  to  anchor  is  a  necessary  part  of  the  right  of 
navigation,  because  it  is  essential  for  the  full  enjoyment  of 
that  right." 

Although  on  the  high  seas  generally  the  admiralty  may 
not  have  jurisdiction  over  foreigners,  except  when  specified, 
as  in  the  Merchant  Shipping  Act,  j'et  in  Brtice's  Case  ('), 
cited  apparently  with  approval  by  Kent,  the  judges  agree 
that  the  admiralty  had  concurrent  jurisdiction  with  the 
courts  of  common  law  in  such  waters  as  Milford  Haven ; 
117]  and  whether  this  be  considered  a  port  *or  not,  if,  as 
is  not  denied,  the  courts  of  common  law  have  jurisdiction 
over  a  foreigner  committing  an  offence  within  a  port  or 
haven,  the  admiralty  must  have,  according  to  this  case, 
concurrent  jurisdiction,  and  if  so,  then,  assuming  I  am 
right  as  to  an  offence  committed  by  a  foreigner  (not  on 
board,  on  the  rigging,  or  within  the  hull  of  a  foreign  ship, 
but  outside  the  ship  on  a  British  subject  in  the  Queen's 
peace),  beinc  within  the  jurisdiction  of  the  Crown,  if  within 
the  three-mile  belt,  then  it  seems  to  me  the  case  is  parallel, 
and  the  admiralty  must  in  the  same  right  have  jurisdiction 
over  it ;  and  if  so,  the  Central  Criminal  Court,  to  which  the 
admiralty  jurisdiction  has  been  given,  must  also  have  it. 

I  have  tlierefore  come  to  the  conclusion  that  as,  in  this 
case,  the  offence,  although  committed  by  a  foreigner  in  a 
foreign  ship,  is  committed  dehors  the  vessel  upon  a  British 
subject  in  the  Queen's  peace,  within  the  three-mile  belt,  the 
court  which  tried  this  case  had  jurisdiction,  and  that  the 
conviction  should  be  affirmed. 

This  being  the  conclusion  at  which  I  have  arrived,  it  is 
unnecessary  for  me  to  give  an  opinion  on  the  last  question, 
viz.,  whether  this  offence  was  an  offence  committed  on  board 
of  a  British  ship. 

Amphlett,  «J.A.:  The  prisoner  is  a  foreigner,  and  com- 
mitted the  offence  of  which  he  has  been  convicted  while  cap- 

(*)  11  H.  L.,  208.     .  Leoline  Jenkins'  Charge  ;  see  also  11  A 

(«)  2  Lea.  C.  C,  1093 ;  Kent's  Com.,  vol.  18  C.  B.  (N.S.),  418 ;  1 1  H.  L.,  192-218 ; 

i,  pp.  366,  267 ;  R  v.  Cuninghatn,  Bell,  and  Coombea'  Case,  1  Lea.  Cr.  C,  888. 

Cr.  C.|  80,  per  Cockburn,  C. J.;  see  also  Sir 
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tain  on  board  a  foreign  vessel  passing  along  the  open  sea, 
within  a  little  less  than  two  miles  of  the  English  coast,  and 
the  question  is,  whether,  under  the  circumstances  stated  in 
the  case,  the  admiralty  formerly,  and  now  the  Central  Crim- 
inal Court,  to  which  the  jurisdiction  of  the  admiralty  has 
been  transferred  by  statute,  was  competent  to  try  him. 

The  following  propositions  may,  I  think,  be  considered  as 
established,  both  on  principle  and  by  authority,  and  were 
not,  in  fact,  disputed  duiing  the  argument  before  us  : — 

1.  That  a  foreigner  committing  an  offence  of  any  kind, 
even  against  an  Eiiglishman,  on  foreign  territory  cannot  be 
tried  for  it  in  an  English  court. 

2,  That  a  foreigner  committing  a  criminal  oflfence  while 
on  English  territory,  is  equally  amenable  to  English  law  as 
a  subject,  except  so  far,  if  at  all,  as  he  may  be  exempted 
therefrom  by  convention  or  by  some  established  rule  of  the 
law  of  nations. 

*Neglecting,  then,  for  the  moment,  any  such  case  [118 
of  exemption,  the  question  we  have  to  decide  resolves  itself 
into  this,  viz.,  whether  the  locality  of  the  offence  was  within 
English  territory,  or,  what  for  the  present  purpose  appears 
to  me  the  same  thing,  within  the  dominion  or  sovereignty 
of  England?  If  it  was,.  I  think  that,  as  a  necessary  attri- 
bute'bfjaovereignty,  it  was  the  right  and  duty  of  the  sove- 
reign to  enforce  order  and  security  to  life  and  property  in 
such  territorv,  and  that,  so  far  as  necessary,  the  law  of 
England  would  in  the  absence  of  any  other  law  attach  thereto 
without  the  necessity  of  legislation. 

I  am  unable  to  see  any  difficulty  about  venue.  The 
locality  not  being  within  the  body  of  any  county,  the  offence 
was  not  cognizable  under  the  ordinary  commissions  of  oyer 
and  terminer ;  but,  assuming  the  locality  to  have  been  Eng 
lish  territorjr  on  the  high  seas,  it  was,  in  my  judgment, 
clearly  within  the  former  jurisdiction  of  the  admiralty. 
For  example,  it  being  established  that,  by  the  law  of  nations, 
a  merchant  ship  was  to  be  considered  as  a  floating  part  of 
the  territory  of  the  country  to  which  she  belonged,  crimes 
by  foreigners,  committed  on  board  of  an  English  ship,  were 
held  to  be  cognizable  by  the  English  courts,  without  any  act 
of  Parliament  to  that  effect :  see  Anderson's  Case{'). 

Now  there  are  two  grounds  on  which  it  was  contended  for 
the  Crown  that  the  onence  was  committed  on  English  ter- 
ritory : — 

1.  BecauBe,  by  international  law,  every  maritime  nation 
is  entitled  to  have,  as  an  extension  of  its  territory,  such  a 

(»)  Law  Rep,,  1  Cr.  C,  261. 
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part  of  the  adjacent  sea  as  may  be  necessarv  for  its  own  se- 
carity,  and  which,  after  some  fluctuations,  bad  been  settled 
by  general  consent  to  extend  to  a  distance  of  a  marine  league, 
or  three  miles  from  low-water  mark. 

2.  Because,  the  death  of  the  party  injured  through  the 
criminal  negligence  of  the  prisoner  having  occurred  on  board 
an  English  vessel,  the  offence  was  in  law  comipitted  there, 
and  therefore,  by  the  law  of  nations,  on  English  territor3^ 

I  will  first  dispose  of  the  second  ground,  which  of  course 
is  quite  independent  of  the  three-mile  zone,  and  if  valid 
would  justify  the  conviction  of  the  prisoner  had  the  of- 
fence been  committed  in  the  middle  of  the  ocean.  Now, 
119]  according  to  the  decision  in  R.  v.  *Coombes{'),  the 
crime  must.be,  for  the  purpose  of  determining  the  venue, 
held  to  have  been  committed  on  the  English  ship  where  the 
death  occurred  ;  but  that  doctrine,  founded  as  it  is  upon  a 
convenient  fiction,  and  binding  no  doubt  upon  a  British 
subject,  does  not  decide  the  question  before  us,  which  is, 
whether  a  foreigner  who  committed  the  offence  while  he  was 
de  facto  outside  the  English  territory,  could  be  made  amena- 
able  to  English  law.  With  some  doubt  I  have  come  to  the 
conclusion  that  he  could  not.  I  can  find  no  authority  for 
saying  that  a  state  has  any  jurisdiction  to  punish  a  foreigner 
who  at  the  time  of  the  commission  of  the  offence  was  pot 
within  the  territory,  and  consequently  not  owing  it  any  alle- 
giance. 

The  first  ground  on  which  the  argument  "for  the  Crown 
was  based,  viz.,  the  right  of  maritime  states  to  a  zone  of 
three  miles  over  the  adjacent  seas,  remains  to  be  considf^red. 

We  know  historically  that  from  the  earliest  times  mari- 
time states  have  claimed  dominion  over  adjacent  seas,  and 
often  to  an  outrageous  extent.  England  claimed  dominion 
over  the  whole  of  the  narrow  seas,  even  to  the  extent  of  ex- 
cluding, if  it  thought  proper,  foreign  ships  from  passing 
over  them,  and  other  countries  were  not  far  behind  England 
in  that  respect.  These  extravagant,  claims,  however,  have 
been  long  since  abandoned,  and  the  freedom  of  the  high 
seas  for  the  inoffensive  navigation  of  all  nations  is  firmly 
established,  and  England  and  most,  if  not  all,  maritime 
states  have  been  content  to  limit  the  claim  to  advance  their 
frontier  seaward  to  the  extent  qf  three  miles.  That  limited 
extent,  however,  of  maritime  territory  has  been  in  modern 
times  with  remarkable  unanimity  recognized  by  the  English 
courts. 

In  Beg.  v.  49  Casks  of  Brandy  (')  Sir  John  Nichol,  in  de- 

{»)  1  Lea.  Cr.  C,  888.  (*)  8  Hagg.  Adm.  Rep.,  247. 
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ciding  against  the  claim  of  the  lord  of  a  manor  to  wreck  be- 
yond low-watermark,  said : 

"As  between  nation  and  nation  the  territorial  right  may 
by  a  sort  of  tacit  understanding  be  extended  to  three  miles ; 
but  that  rests  upon  different  principles,  viz.,  that  their  own 
subjects  shall  not  be  disturbed  in  their  fishing,  and  particu- 
larly in  their  coasting  trade  and  communications  between 
place  and  place  during  war,  &c.,  but  no  person  ever  heard 
of  a  land  jurisdiction  of  the  bodv  of  a  county  which  ex- 
tended three  miles  from  the  coast/' 

*In  The  Twee  Oehroeders  {')  Sir  W.  Scott  speaks  [120 
of  the  sea  within  three  miles  of  the  coast  of  Friedland  as 
"waters  belonging  to  Prussia." 

In  The  Leda{*)  Dr.  Lushington  decided  that  where  one  of 
the  Merchant  Shipping  Acts  spoke  of  disputes  arising  with 
respect  to  salvage  "in  the  United  Kingdom,"  those  words 
meant  "the  land  of  the  United  Kingdom  and  three  miles 
from  the  shore." 

In  the  General  Iron  Screw  Co.  v.  Schurmanns  Q  it  was 
decided  that  the  limitation  upon  the  liability  of  a  shixx)wner 
in  case  of  a  collision  under  one  of  the  Merchant  Shipping 
Acts  applied  to  a  case  of  damage  done  to  a  foreign  ship 
within  three  miles  of  the  English  coast,  though  foreign  ships 
are  not  mentioned  in  the  act,  and  Lord  Hatherley,  in  the 
course  of  his  judgment,  says: 

"As  to  the  question  how  far  our  legislature  could  prop- 
erly affect  the  rights  of  foreign  ships  within  the  limits  of 
three  miles  from  the  coast  of  this  country  there  can  be  no 
possible  doubt  that  the  water  below  low- water  mark  is  part 
of  the  high  seas.  But  it  is  equally  beyond  question  that 
for  certain  purposes  every  country  may  by  the  common  law 
of  nations  legitimately  exercise  jurisdiction  over  that  por- 
tion of  the  high  seas  which  lies  within  the  distance  of  three 
miles  from  its  shoi-es." 

Afterwards  he  says : 

"Authorities  have  been  cited  to  the  effect  that  every  na- 
tion has  the  right  to  use  the  hi^h  seas  even  within  the  dis- 
tance of  thi-ee  miles  from  the  snore  of  another  country,  and 
it  was  contended  that  it  was  not  legitimate  to  interfere  with 
foreigners  so  using  this  portion  of  the  common  highway,  ex- 
cept for  the  bona  fide  purposes  of  defence,  protection  of  the 
revenue,  and  the  like. 

"It  is  not  questioned  that  there  is  a  right  of  interference 

O  8  Bob.  Adm.,  162.  (>)  Swa.  Adm.»  42.  (*)  IJ.  <fc  H.,  180. 
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for  defence  and  revenue  purposes,  and  it  is  difficult  to  un- 
derstand why  a  country  having  this  kind  of  territorial  juris- 
diction over  a  certain  portion  of  the  high  road  of  nations 
should  not  exercise  the  right  of  settling  the  rules  of  the 
road  in  the  interests  of  commerce.  An  exercise  of  jurisdic- 
tion for  such  a  purpose  would  be  at  least  as  beneficial  as  for 
purposes  of  defence  and  revenue." 

In  Oammel  v.  Commissioners  of  Woods  and  Forests  {^) 
Lord  Wensleydale,  in  discussing  the  distance  to  which  the 
exclusive  right  of  the  Crown  (affirmed  in  that  case)  in  the 
salmon  fishery  on  the  coast  of  Scotland  extended,  says, 

"That  it  would  be  hardly  possible  to  extend  fishing  sea- 
ward beyond  the  distance  of  three  miles,  which  by  the 
acknowledged  law  of  nations  belongs  to  the  coast  of  the 
country." 

121]  *Iii  this  last  case  it  would  appear  to  have  been 
decided  by  the  House  of  Lords  that  not  only  was  the  three- 
mile  zone  within  the  territory  of  England,  but  that  the  ac- 
tual property  therein  was  vested  in  the  Crown ;  and  that 
view  seems  to  have  been  adopted  by  the  Legislature,  for  in 
the  Act  of  21  &  22  Vict.  c.  119,  which  was  passed  for  the 
purpose  of  defining  the  rights  of  the  Crown  and  the  Duchy 
of  Cornwall  to  mine  and  minerals  under  land  between  high 
and  low-water  mark  and  below  low- water  mark  adjacent  to 
the  county  of  Cornwall,  it  was  by  the  2d  section  enacted, 
that  all  mines  and  minerals  lying  below  low  water  under 
the  open  sea  adjacent  to,  but  not  being  part  of,  the  county 
of  Cornwall  were,  as  between  the  Crown  and  the  duchy, 
vested  in  Her  Majesty  in  right  of  her  Crown  ''as  part  of  the 
soil  and  territorial  possessions  of  the  Crown."  Moreover, 
the  right  of  this  country  to  legislate  for  foreign  ships  within 
the  zone  of  three  miles  from  the  coast  has  been  exercised  by 
Parliament  in  the  Customs  Act  (16  &  17  Vict.  c.  117),  ss.  212, 
218,  and  236,  the  Merchant  Shipping  Act  (17  &  18  Vict. 
c.  104),  s.  517,  and  the  Foreign  Enlistment  Act  (32  &  33 
Vict.  c.  90),  s.  24,  which  were  fully  brought  to  our  notice 
in  the  argument,  and  it  may  be  pertinently  asked,  what 
right  could  Parliament  have  to  legislate  at  all  for  foreign 
ships  within  the  zone  unless  it  was  considered  to  be  Engliish 
territory  ? 

It  is  true  that  neither  the  Parliament,  in  the  acts  to  which 
I  have  refen'ed,  nor  our  courts  in  modern  times,  have  claimed 
any  right  to  interfere  with  the  inoflfensive  passage  of  a  for- 
eign vessel  over  the  zone,  and  I  think  it  may  be  conceded 

(0  8  Macq.,  465. 
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that  it  would  be  at  variance  with  the  established  law  of 
nations  to  do  so,  unless  under  special  circumstances  the 
security  of  the  state  recjuired  it ;  and  it  may  be  conceded 
that,  so  far  as  regards  internal  discipline  and  acts  done  on 
board  with  no  consequences  beyond  the  vessel,  the  law  of 
the  flag  would  be  respected  and  our  criminal  law  would 
Dot  attach. 

But  to  extend  this  exemption,  however,  from  the  law  of 
the  territory  to  acts  of  criminal  negligence,  by  which  per- 
sons outside  the  vessel  are  killed  or  injured,  appears  to  me 
to  be  highly  unreasonable  and,  so  far  as  I  know,  absolutely 
without  authority. 

The  assumption  by  the  Legislature  and  in  judicial  decisions 
that  the  three-mile  zone  is  English  territory  ought,  perhaps, 
to  be  *binding  upon  us  in  an  English  court  of  justice  [122 
without  more ;  but,  passing  that  by,  I  will  proceed  to  show- 
that  that  assumption  is  in  accordance  with  and  fully  war- 
ranted by  international  law. 

To  ascertain  that  law  it  is  most  important  in  this  and  all 
other  cases  to  consult  the  published  opinions  of  eminent 
jurists  of  different  countries,  for  although,  as  has  been  justly 
said,  those  writers  cannot  make  the  law,  still  if  there  is 
found  a  practical  unanimity  or  a  great  preponderance  of 
opinion  among  them,  it  would  afford  weighty,  and  in  many 
cases,  conclusive  evidence  that  their  statement  of  the  law 
had  been  received  with  the  general  consent  of  the  civilized 
nations  of  the  world.  Chancellor  Kent,  in  his  Commenta- 
ries, vol.  i,  p.  19,  says : — 

"In  cases  where  the  principal  jurists  agree  the  presump- 
tion will  be  very  great  in  favor  of  the  solidity  of  their 
maxims ;  and  no  civilized  nation  that  does  not  arrogantly 
set  all  ordinary  law  and  justice  at  defiance  will  venture  to 
disregard  the  uniform  sense  of  the  established  writers  on  in- 
ternational law." 

See  other  authorities  to  the  same  effect,  collected  and  dis- 
cussed by  Sir  Robert  Phillimore,  in  his  Commentaries  on 
International  Law,  2d  ed.,  vol.  i,  pp.  61-66. 

Both  sides,  therefore,  very  properly  called  our  attention 
to  the  opinions  of  almost  every  accredited  writer  on  inter- 
national law  who  has  dealt  with  this  question  of  maritime 
territory. 

As,  however,  some  of  my  liearned  Brothers,  whose  judg- 
ments I  have  had  the  privilege  of  seeing,  have  stated  and 
discussed  these  writings  in  detail,  I  do  not  think  it  neces- 
sary or  right  to  go  over  the  same  ground,  or  to  do  more  than 
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state  briefly  the  general  conclusions  I  have  myself  derived 
from  them. 
These  conclusions  are  as  follows : — 

1.  That  all  these  writers,  and,  as  far  as  I  can  see,  with 
complete  unanimity,  acknowled^  the  right  of  a  maritime 
state  to  an  extension  of  their  territory  over  some  portion  of 
the  adjacent  sea. 

2.  That,  although  there  is  found  a  great  variety  of  opinion 
among  these  writers  as  to  the  distance  to  which  such  mari- 
time territory  should  be  allowed,  not  one  of  them  puts  such 
distance  at  less  than  three  miles. 

3.  That  all  the  earlier  writers,  including  Grotius,  the  vig- 
orous advocate  of  the  free  navigation  of  the  high  seas,  and 
many  of  the  later  writers,  maintained  that  within  the  zone 
123]  of  three  miles  the  state  *had,  without  qualification, 
a  proprietary,  as  well  as  a  territorial,  right,  so  that  it  might 
at  its  pleasure  exclude  foreign  ships  from  passing  along  the 
same ;  but  that  others  of  the  later  writers  contended  that  the 
state  had  a  territorial,  but  not  a  proprietary,  right  over 
the  zone,  or  that,  at  all  events,  the  innocent  use  of  the  zone 
by  foreign  ships  for  the  purpose  of  navigation  could  not 
without  wrong  be  interfered  with. 

4.  That  not  one  of  the  last-mentioned  writers  maintained 
that  the  sovereign  state  had  no  jurisdiction  to  prevent  what 
I  may  call  external  wrong  committed  by  them  on  board  a 
foreign  vessel  within  the  zone.  Indeed  the  writers  most  re- 
lied upon  for  the  defence,  such  as  Ortolan  and  Calvo,  I 
think,  imply,  if  they  do  not  say,  the  contrary,  for  while 
arguing  against  the  right  of  the  maritime  state  to  exclude 
foreign  ships  from  the  zone,  they  all  appear  to  me  to  admit 
in  substance  that  they  have  the  right  to  make  laws  of 
*' police  and  surety." 

Does  not  that  necessarily  imply  that  the  maritime  state 
may  not  only  make,  but  enforce,  laws  against  such  acts  of 
criminal  negligence  as  are  charged  against  the  prisoner  in 
this  case,  and  how  can  they  be  adequately  enforced  but  by 
attaching  to  them  penal  consequences  i 

According  to  the  meaning  attributed  to  some  of  these 
writers  by  the  counsel  for  the  prisoner,  a  foreigner  may  come 
on  the  high  seas  close  to  our  snores,  and  so  long  as  he  steers 
clear  of  acts  of  piracy,  he  may  injure  and  insult  our  people, 
destroy  their  property,  and  endanger  the  navigation  with 
impunity.  Cases  might  be  put  without  number  of  intoler- 
abfc  wrongs  which  might  be  thus  committed  in  the  zone 
against  the  dignity,  honor,  and  security  of  the  state,  and  if 
it  be  the  fact  that  any  of  those  writers  have  maintained  that 
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each  wrongs  are  not  punishable  by  the  state  on  whose  terri< 
tory  they  are  committed^  they  are  at  variance  in  that  respect 
with  an  enormous  majority  of  other  writers  of  the  first  emi- 
nence, and  may,  I  think,  be  safely  put  aside. 

It  is  no  sufficient  answer  to  say  tnat  a  foreigner  so  acting 
would  be  punishable  by  the  law  of  his  own  country.  For 
it  may  be  that  he  does  not  belong  to  any  civilized  country, 
or  that  the  law  of  the  country  to  which  he  belongs  has  made 
no  provision  for  the  punishment  of  an  outmge  upon  the 
subject  of  another  state  out  of  their  *own  dominions.  [124 
Indeed  until  a  comparatively  recent  period  our  own  law  con- 
tained no  such  provision. 

Nor  is  it  any  answer  to  say  that  the  same  evils  might  arise 
on  the  ocean  beyond  the  zone.  Our  immediate  shores  would 
at  least  be  protected  by  extending  our  frontier  to  that  dis- 
tance, nor  would  any  collision  such  as  has  happened  in  this 
case  be  so  likely  to  occur. 

It  is  said  that  no  precedent  can  be  found  for  the  exercise 
by  the  Court  of  Admiralty  of  criminal  jurisdiction  over  a 
foreigner  on  board  of  a  foreign  vessel,  but  it  must  be  remem- 
bered that  the  jurisdiction  is  only  claimed  in  respect  of 
crimes  committed  against  a  person  outside  the  vessel,  and 
where  such  vessel  is  within  the  zone.  Such  a  case  must  be 
rare,  and  very  probably  was  never  under  the  consideration 
of  any  court  before. 

For  these  reasons  I  think  that  the  Central  Criminal  Court 
had  jurisdiction  to  try  the  prisoner  for  the  offence  with  which 
he  was  charged,  and  that  the  conviction,  therefore,  ought  to 
be  confirmed. 

Brett,  J. A.:  The  prisoner  was  at  the  Central  Criminal 
Court  convicted  of  manslaughter,  that  is  to  say,  he  was 
found  to  have  been  guilty  of  acts  and  their  results  which 
amount,  according  to  the  law  of  England,  to  the  crime  of 
manslaughter.     The  prisoner  was  a  German  subject. 

The  question  reserved  is,  whether  the  court  which  tried 
him  had  jurisdiction  so  to  do.  All  are  agreed  that  it  had 
none,  unless  by  reason  of  the  locality  in  which  the  crime 
was  committed.  It  was  committed  on  the  open  sea,  but 
within  three  miles  of  the  coast  of  England.  It  is  su^ested 
that  it  was  also  committed  on  board  an  English  ship.  In 
either  case  it  is  urged  it  was  committed  in  a  locality  or  place 
subject  to  the  criminal  law  of  England,  and  to  the  jurisdic- 
tion of  the  Central  Criminal  Court.  It  was  argued  on  the 
one  side  that  the  open  sea  within  three  miles  of  the  coast  of 
England  is  a  part  of  the  territory  of  Englknd  as  much  and 
as  completely  as  if  it  were  land  a  part  otEngland ;  that  the 
19  JBng.  Rep.  64 
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criminal  law\)f  England,  unless  expressly  restricted,  applies 
to  every  crime,  by  whomsoever  committed,  within  the  terri- 
tory of  England ;  that  there  is  no  express  restriction  as  to 
125]  the  crime  in  question  ;  that  *the  criminal  law,  there- 
fore, is  to  be  applied  to  the  present  case.  It  was  further 
argued  that  at  all  events  the  crime  was  committed  on  boacd 
an  English  ship,  and,  therefore,  although  by  a  foreigner,  it 
is  by  statute  to  be  tried  according  to  the  criminal  law  of 
England.  It  was  answered  that  the  open  sea  within  three 
miles  of  the  coast  of  England  is  not  in  any  sense  a  part  of 
the  territory  of  England  or  within  the  jurisdiction  of  the 
Crown  of  England ;  that  if  it  be  within  the  jurisdiction  of 
the  Crown,  so  that  the  Sovereign  or  Parliament  of  England 
might,  by  constituting  a  court  to  do  so,  have  properly  taken 
cognizance  of  the  crime,  yet  no  such  court  has  been  consti- 
tuted, and,  therefore,  the  Central  Criminal  Court  had  no 
jurisdiction.  It  was  further  argued  th^t  even  though  the 
open  sea  within  three  miles  be  a  part  of  the  territory  of  Eng- 
land, yet  the  crime  was  committed  on  board  a  foreign  ship, 
and,  therefore,  could  not  be  tried  in  England. 

The  questions  raised  by  these  arguments  seem  to  me  to 
be :  First,  is  the  open  sea  within  three  miles  of  the  coast  a 
part  of  the  territory  of  England  as  much  and  as  com- 
pletely as  if  it  were  land  a  part  of  England  ?  Secondly,  if 
it  is,  has  the  Central  Criminal  Court  any  jurisdiction  to  try 
alleged  crimes  there  committed,  by  whomsoever  committed? 
Thirdly,  can  the  crime  be  properly  said  to  have  been  com- 
mitted on  board  of  an  English  ship  so  as  thereby  to  give 
jurisdiction  to  an  English  court,  although  the  sea  in  ques- 
tion be  not  a  part  of  England  ?  Fourthly,  can  it  be  prop- 
erly said  to  have  been  committed  on  board  of  the  German 
ship ;  and  if  so,  is  jurisdiction  thereby  ousted  from  an 
English  court,  although  the  sea  in  question  be  a  part  of 
English  territory?  As  to  the  first  part,  the  argument  does 
not  deny  that  it  is  an  axiom  of  law  that  the  criminal  law  of 
England  runs  everywhere  within  England,  so  as  to  be  appli- 
cable to  every  crime  by  whomsoever  therein  committed.  If 
the  three  miles  of  open  sea  are  a  part  of  the  terrritory  of 
England,  it  was  not  denied, — nay  it  was  expressly  ad- 
mitted,— that  unless  there  be  an  exception  in  favor  of  a 
crime  committed  on  board  of  a  foreign  passing  ship,  and 
this  crime  was  committed  on  board  of  such  a  ship,  the  crim- 
inal law  of  England  might  of  right  be  applied  to  the  crime. 
What  was  denied  upon  this  hypothesis,  as  to  the  three  miles 
of  open  sea,  was  that  the  Central  Criminal  Court,  or  indeed 
126]    any  court  hitherto  ^constituted  by  the  sovereign 
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authority,  had  had  jurisdiction  given  to  it  to  apply  the 
criminal  law  to  such  a  case.  The  great  question  argued 
was,  whether  the  three  miles  of  open  sea  next  the  coast  are 
or  are  not  a  part  of  the  territory  of  England,  meaning 
thereby  a  territory  in  which  its  law  is  paramount  and  exclu- 
sive. Before  examining  this  proposition,  I  should  wish  to 
observe  that  the  question  what  is  or  is  not  a  part  of  (he 
realm  is,  in  my«opinion,  not  in  general  a  question  for  judges 
to  decide.  Their  duty  as  to  the  administration  of  the  crim- 
inal law  is  to  administer  it,  as  between  the  Crown  and  all 
persons  within  the  realm,  witli  regard  to  any  crime  alleged 
to  have  been  committed  within  the  realm,  and  as  between 
the  Crown  and  all  the  Queen's  subjects,  with  regard  to  any 
crime  alleged  to  have  been  committed  by  any  subject  of  the 
Queen  anywhere.  What  are  the  limits  of  the  realm  should 
in  general  be  declared  by  Parliament.  Its  declaration  would 
be  conclusive,  either  as  authority  or  as  evidence.  But  in 
this  case  of  the  open  sea  there  is  no  such  declaration,  and 
the  question  is  in  this  case  necessarily  left  to  the  judges, 
and  to  be  determined  on  other  evidence  or  authority.  Such 
evidence  might  have  consisted  of  proof  of  a  continuous  pub- 
lic claim  by  the  Crown  of  England,  enforced,  when  practi- 
cable, by  arms,  but  not  consented  to  by  other  nations.  I 
should  have  considered  such  proof  sufficient  for  English 
judges.  In  England  it  cannot  be  admitted  that  the  limits 
of  England  depend  on  the  consent  of  any  other  nation.  But 
no  such  evidence  was  offered.  The  only  evidence  suggested 
in  this  case  is,  that  by  the  law  of  nations  every  country 
bordered  by  the  sea  is  to  be  held  to  have,  as  part  of  its  ter- 
ritory, meaning  thereby  a  teriitorjr  in  which  its  law  is  para- 
mount and  exclusive,  the  three  miles  of  open  sea  next  to  its 
coast ;  and,  therefore,  that  England  among  others  has  such 
territory.  The  question  on  both  sides  has  been  made,  to  de- 
pend on  whether  such  is  or  is  not  proved  to  be  the  law  of 
nations.  On  the  one  side  it  is  said  there  is  evidence  and  au- 
thority on  which  the  court  ought  to  hold  that  such  is  the 
law  of  nations;  on  the  other  side  it  is  said  there  is  no  such 
evidence  or  authority.  The  evidence  relied  on  for  the  Crown 
is  an  alleged  common  acquiescence  by  recognized  jurists  of 
so  many  countries,  as  to  be  substantially  of  all  countries, 
and  declarations  of  statesmen,  and  similar  declarations  ot' 
English  judges  in  court  in  the  ^course  of  administer-  [127 
ing  law.  On  the  other  side  it  is  said  that  the  declarations 
cited  of  the  judges  were  opinions  only,  and  not  decisions ; 
that  there  is  no  common  acquiescence  of  jurists  to  the  alleged 
effect,  or  declarations  of  statesmen ;  and  that  if  there  were, 
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such  acquiescence  or  declarations  are  not  sufficient;  that 
there  should  be  acquiescence  by  governments  declared  in 
treaties  or  evidenced  by  acts  of  government.  It  is  admitted 
that  there  is  no  such  acquiescence  by  any  general  treaty  or 
by  unequivocal  acts  of  many,  if  of  any,  governments.  Main 
reliance  is  placed  by  the  one  side  on  the  alleged  common 
agreement  of  jurists.  Their  acquiescence  or  agreement  in 
fact  is  denied  by  the  other  side,  and,  f  urtherf  their  authority 
is  denied,  if  such  acquiescence  or  agreement  is  held  to 
exist. 

It  seems,  therefore,  necessary  to  determine,  first,  what  is 
the  authority  of  a  common  agreement  or  acquiescence  of 
jurists ;  secondly,  is  there  any  such  acquiescence  or  agree- 
ment with  regard  to  three  miles  of  open  sea  adjacent  to 
countries  ?  thirdly,  if  there  is,  what  is  the  exact  purport  of 
sucli  agreement.  As  to  the  first,  the  propositions  in  respect 
of  which  the  testimony  of  jurists  may  be  accepted,  and 
the  grounds  of  accepting  their  testimony,  are  stated  by 
Grotius : — 

"As  the  laws  of  each  state  are  made  with  regard  to  its 
own  particular  advantage,  so  the  consent  of  all  states,  or  of 
the  greater  number,  may  well  make  laws  common  between 
them  all.  And  it  seems  that  in  fact  such  laws  have  been 
made,  which  tend  to  the  advantage,  not  of  each  state  in  par- 
ticular, but  of  the  .whole  assemblage  of  such  states.  These 
are  what  are  called  the  law  of  nations  as  distinguished  from 
the  law  of  nature":  Introduction,  s.  18. 

That  is  to  say,  that  there  is  in  fact  a  law  of  nations, 
enacted,  as  it  were,  by  common  consent.     Again,  he  says: 

''  I  have  used  in  favor  of  this  law  the  testimony  of  philoso- 
phers, historians,  poetsj  and  even  of  oi-ators ;  not  that  they 
are  to  be  indiscriminately  relied  on,  &c.,  but  because  where 
many  persons  in  different  ages  and  countries  concur  in  the 
same  statement,  it  (i.e.,  the  sentiment  or  proposition)  must 
be  referred  to  some  general  cause.  In  the  subject  now  in 
question,  this  cause  must  be  either  a  just  deduction  from 
tlie  principles  of  natural  justice  or  universal  consent.  The 
first  discovers  to  us  the  natural  law,  the  second  the  law  of 
nations.  In  order  to  distinguish  these  two  branches  of  the 
same  science,  we  must  consider  not  merely  the  terms  which 
authors  have  used  to  define  them  (for  they  often  confound 
the  terms  natural  law  and  law  of  nations),  but  the  nature  of 
128]  the  subject  in  question.  For  *if  a  certain  maxim, 
which  cannot  fairly  be  inferred  from  admitted  principles,  is 
nevertheless  found  to  be  everywhere  observed,  there  is  rea- 
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son  to  conclude  that  it  derives  its  origin  from  positive  insti- 
tution": 8.  41. 

This  latter  citation  seems  to  me  to  assert  that  the  testi- 
mony of  writers  and  statesmen  is  to  be  received,  and  that  if 
they,  being  of  different  nations  and  living  at  different  times, 
have  agreed  to  a  common  proposition  which  is  not  unrea- 
sonable, such  agreement  may  be  received  as  evidence  of  a 
common  consent  of  nations,  forming  thereby  a  law  of 
nations : — 

"To  form  an  useful  library  (says  Martens,  Introduction, 
s.  8),  for  the  studying  of  the  positive  law  of  nations,  the 
following  classes  of  books  are  indispensably  necessary." 
He  then  enumerates  treaties,  history,  &c.,  and  lastly,  he 
says,  "And  above  all,  all  th^e  regular  treatises  on  this 
science." 

Wheaton  (c.  1,  s.  11)  is  still  more  distinct : — 

"  The  various  sources  of  international  law,"  he  says,  "are 
these:  (1).  Text- writers  of  authority  showing  what  is  the 
approved  usage  of  nations,  or  the  general  opinion  respect- 
ing their  mutual  conduct,  with  the  delinitions  and  modifica- 
tions introduced  by  general  consent.  Without  wishing  to 
exaggerate  the  importance  of  these  writers,  or  to  substitute 
in  any  case  their  authority  for  the  principles  of  reason,  it 
may  be  affirmed  that  they  are  generally  impartial  in  their 
judgment.  They  are  witnesses  of  the  sentiments  and  usages 
of  civilized  nations,  and  the  weight  of  their  testimony  in- 
creases every  time  that  their  authority  is  invoked  by  states- 
men, and  every  year  that  passes  without  the  rules  laid 
down  in. their  works  being  impugned  by  the  avowal  of  con- 
trary principles." 

Kent  (Lecture  1,  p.  2)  says  : 

"The  most  useful  and  practical  part  of  the  law  of  Efations 
is,  no  doubt,  instituted  on  positive  law,  founded  on  usage, 
consent,  and  agreement."  At  p.  16:  "Grotius,  therefore, 
went  purposely  into  the  details  of  history  and  the  usages  of 
nations ;  and  he  resorted  to  the  works  of  philosophers,  his- 
torians, orators,  poets,  civilians,  and  divines  for  the  mate- 
rials out  of  which  the  science  of  public  morality  should  be 
formed ;  proceeding  on  the  principle  that  when  many  men 
at  different  times  and  places  unanimously  affirmed  the  same 
thing  for  truth,  it  ought  to  be  ascribed  to  some  universal 
cause." 

He  then  cites  Puffendorf  and  Vattel  as  authorities  for  the 
proposition  he  has  in  hand.    And  then,  at  p.  18,  he  says : 
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"  We  now  appeal  to  more  accurate,  more  authentic,  more 

{)recise,  and  more  commanding  evidence  of  the  rules  of  pub- 
ic law,  by  a  reference  to  the  decisions  of  those  tribunals  to 
whom  in  every  country  the  administration  of  that  branch 
of  jurisprudence  is  specially  intrusted,  &c."  "But  in  the 
absence  of  higher  and  more  authoritative  sanctions,  the 
ordinances  of  foreign  states,  the  opinions  of  eminent  states- 
men, and  the  writings  of  distinguished  jurists  are  regarded 
as  of  great  consideration  on  questions  not  settled  by  conven- 
129]  tional  law.  In  cases  where  the  *principal  jurists 
agree,  the  presumption  will  be  very  great  in  favor  of  the 
solidity  of  their  maxims;  and  no  civilized  nation. that  does 
not  arrogantly  set  all  ordinary  law  and  justice  at  defiance 
will  venture  to  disregard  the  uniform  sense  of  the  established 
writers  on  international  law.'' 

Story  in  his  Treatise  on  the  Conflict  of  Laws  (s.  3),  says,' 
after  stating  the  use  among  commercial  nations  of  a  system 
of  international  justice, 

*' The  system  thus  introduced  for  the  purposes  of  com- 
merce has  gradually  extended  itself  to  other  objects,  &c. 
New  rules,  resting  on  the  basis  of  general  convenience  and 
an  enlarged  sense  of  national  duty,  have  from  time  to  time 
been  promulgated  by  jurists  and  supported  by  courts  of 
justice,  by  a  course  of  judicial  reasoning  which  has  com- 
manded almost  universal  confidence,  respect,  and  obedience 
withput  the  aid  either  of  municipal  statutes,  or  of  royal 
ordinances,  or  of  international  treaties." 

This  is  a  strong  assertion  of  the  respect  due  to  the  prop- 
ositions of  great  jurists,  though  they  may  not  have  been 
adopted  either  in  legislation  or  treaties.  And  Phillimore, 
summing  up  all  these,  says,  in  chap.  6: 

"The  next  and  only  other  source  of  international  law  is 
the  consent  of  nations.  This  consent  is  expressed  in  two 
ways,  (1),  it   is  openly  expressed  by  being  embodied  in 

Eositive  conventions  or  treaties;  (2),  it  is  tacitlj^  expressed 
y  long  usage,  jjractice,  and  custom."  And  in  chap.  6: 
*'S'uch  oeing  the  influence  of  usage,  upon  international  law, 
it  becomes  of  importance  to  ascertain  where  the  repositories 
and  what  the  evidence  may  be  of  this  great  source  of  inter- 
national law." 

He  then  enumerates  history,  treaties,  proclamations  or 
manifestoes,  marine  ordinances,  the  decisions  of  prize  courts. 
And  then  in  chap.  7 : — 

"The  consent  of  nations  is  further  evidenced  by  the  con- 
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current  testimony  of  great  writers  upon  international  juris- 
prudende." 

(Citing  Ortolan,  b.  1,  c.  iv,  t  i,  p.  74):— 

"The  works  of  some  of  them  have  become  recognized 
digests  of  the  principles  of  the  science,  and  to  them  every 
civilized  country  yields  great,  if  not  implicit,  homage."  In 
the  note  he  says :  "The  English  courts  of  common  law,  and 
English  commentators  on  that  law,  both  in  cases  of  public 
and  private  international  law,  have  been  in  the  habit  of 
referring  to  other  works  of  those  foreign  authors  as  contain- 
ing evidence  of  the  law  to  be  administered  in  England." 
"Lord  Mansfield,"  he  says,  "in  fact  built  up  the  fabric  of 
English  commercial  law  upon  the  foundation  of  the  prin- 
ciples contained  in  the  works  of  foreign  jurists.  In  the 
Admiralty  and  Ecclesiastical  Courts  these  works  have  al- 
ways been  referred  to  as  authorities."  Speaking  of  Grotius, 
he  says :  "  He  may  be  almost  said  to  have  himself  laid  the 
foundation  of  that  great  pillar  of  international  law,  the 
authority  of  international  jurists." 

*Such  are  the  views  expressed  in  the  treatises  of  [130 
recognized  writers.  The  same  opinion  seems  to  be  aflSrmed 
in  judgments  of  the  greatest  judges.  Lord  Stowell,  in  The 
Maria  (*),  says : — 

"  If  authority  is  required,  I  have  authority,  I  mean,  &c., 
Baron  Puflfendorf."  Again:  "All  writers  upon  the  law  of 
nations  unanimously  acknowledge  it."  And,  again:  "Vattel 
is  here  to  be  consiaered,  not  as  a  lawyer  merely  delivering 
an  opinion,  but  as  a  witness  asserting  the  fact,  the  fact  that 
such  is  the  existing  practice  of  modern  Europe." 

Lord  Stowell  then  cites  as  authorities  for  the  proposition 
he  is  enunciating,  Valin,  Vattel,  and  other  known  writers. 
I  have  cited  these  specific  statements  from  this  one  judg- 
ment of  Lord  Stowell,  but  I  think  that  a  perusal  of  his 
i'udgments  throughout  his  judicial  career,  and  of  those  of 
)r.  Lushington,  will  show  that  neither  of  those  great  masters 
ever  treated  of  or  decided  a  disputed  proposition  of  inter- 
national law  without  citing  and  relying  on,  as  authority 
and  evidence,  the  expressed  opinions  of  recognized  writers 
on  the  law  of  nations.  In  Triquet  v.  Bath  (")  Lord  Mans- 
field says  upon  this  very  point,  and  in  order  to  justify  his 
own  reliance  on  the  writers : — 

"  I  remember  a  case  before  Lord  Talbot  of  Buvot  v.  Barbut^ 
in  which  Lord  Talbot  declared  a  clear  opinion,  that  the  law 

(»)  1  C.  Rob.,  at  p.  851.  (•)  8  Burr.,  1478. 
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of  nations  in  its  full  extent  was  part  of  the  law  of  England, 
and  that  the  law  of  nations  was  to  be  collected  from  the 
practice  of  diJSferent  nations  and  the  authority  of  writers. 
And  accordingly  he  argued  and  determined  from  such  in- 
stances, and  the  authority  of  Grotius,  Barbeyrac,  Bynker- 
shoek,  Wiquefort,  &c.,  there  being  no  English  writers  of 
eminence  npon  the  subject.  I  was  counsel  in  the  case,  says 
Lord  Manstield,  and  have  a  full  note  of  it.  I  remember, 
too,  Lord  Hardwicke's  declaring  his  opinion  to  the  same 
eflPect." 

Here,  therefore,  we  have  the  opinions  and  practice  of  Lord 
Talbot,  Lord  Hardwicke,  Lord  Mansfield,  Lord  Stowell,  and 
Dr.  Lushington. 

As  to  the  opinions  of  statesmen,  I  will  cite  onljr  that  of 
Sir  James  Mackintosh,  because,  if  any  can  be  decisive,  his 
must  be.  In  his  Discourse  upon  the  Study  of  the  Law  of 
Nature  and  the  Law  of  Nations,  he  says : 

"What  we  at  the  present  time  call  the  law  of  nations  is 
become,  as  to  many  points,  as  precise  and  certain  as  pos- 
131]  itive  law ;  the  principles  of  it  are  more  *particularly 
established  in  the  writings  of  those  who  have  treated  on  the 
science  which  I  am  about  to  treat."  Speaking  of  Grotius 
he  says:  "His  mind  was  not  so  servile  and  stupid  as  that 
he  used  the  opinions  of  poets  and  orators,  of  historians  and 
philosophers,  as  the  decisions  of  judges  without  appeal. 
He  cites  them,  as  he  himself  says,  as  witnesses,  whose 
unanimous  consent  or  agreement,  strengthened  moreover  by 
their  differences  on  almost  all  other  points,  is  conclusive 
proof  of  the  general  agreement  of  mankind  upon  the  great 
rules  of  duty  and  the  fundamental  principles  of  morality." 

This  passage  is  styled  by  Hallam  as  "a  noble  defence  of 
Grotius,"  whom  he  himself  styles  as  "the  founder  of  the 
modern  law  of  nations":    Literature  of  Europe,  part  iii, 

C*  4,  S*  i5. 

And  Phillimore  again,  citing  this,  says  (at  p.  62) : 

"In  truth,  a  reverence  for  the  opinion  of  accredited 
writers  upon  public  and  international  law  has  been  a  dis- 
tinguishing characteristic  of  statesmen  in  all  countries,  and 
perhaps  especially  of  those  who  have  deserved  that  appel- 
lation in  this  kingdom.  It  has  been  felt  and  eloquently 
expressed  by  them,  that  though  these  writers  were  not  in- 
fallible, nevertheless  the  methodized  reasonings  of  the  great 
publicists  and  jurists  formed  the  digest  and  jurisprudence  of 
the  Christian  world." 
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And  in  chap.  8  (Recapitulation  of  Sources  of  International 
Law)  he  says : 

'*The  sources,  then,  from  which  international  jurispru- 
dence is  derived  are  these,"  &c.,  &c.  He  then  enumerates 
many,  and  among  them  this:  "The  universal  consent  of 
nations,  both  as  expressed  by  positive  compact  or  treaty, 
and  as  implied  by  usage,  custom,  and  practice ;  6uch  usage, 
custom,  and  practice  being  evidenced  in  various  ways :  by 
precedents  recorded  in  history,  by  being  embodied  and  re- 
corded in  treaties,  in  public  documents  of  states,  in  the  de- 
cisions of  international  tribunals,  in  the  works  of  eminent 
writers  upon  international  jurisprudence." 

And  he  cites  a  remarkable  adhesion  to  the  same  view  by 
a  great  American  statesman.  In  Mr.  Webster's  letter  of 
the  28th  of  March,  1843,  to  the  British  Government,  that 
statesman  says : 

"If  BHch  \.ell-known  distinction  exists,  where  are  the 
proofs  of  it  I  What  writers  of  authority  on  the  public  law, 
what  adjudications  in  Courts  of  Admiralty,  what  public 
treaties  recognize  it?" 

These  authorities  seem  to  me  to  make  it  clear  that  the 
consent  of  nations  is  requisite  to  make  any  proposition  a 
part  of  the  law  of  nations.  Their  consent  is  to  be  assumed 
to  the  logical  application  to  given  facts  of  the  ethical  axioms 
of  right  and  wrong.  Such  an  application  is  the  foundation 
of  every  system  of  law,  including  necessarily  the  law  of 
nations.  Their  consent  must  be  proved  by  sufficient  evi- 
dence to  any  other  asserted  proposition  of  international 
law.  The  question  is,  what  is  to  be  considered  sufficient 
*proof  of  such  consent.  On  the  one  side,  it  is  said,  that  [132 
among  other  heads  of  evidence  of  such  consent  the  writings 
of  recognized  jurists  of  different  nations  are  to  be  received, 
and  that  a  common  consent  of  them  all,  or  of  substantially 
all  of  them,  to  a  reasonable  proposition  may  be  accepted  as 
proof  of  the  common  consent  of  nations,  though  the  propo- 
sition has  not  yet  been  brought,  for  the  purposes  of  action, 
before  the  governments  of  nations.  On  the  other  side,  it  is 
said,  that  tne  propositions  of  such  writers  are  theories,  not 
binding  unless  and  until  they  have  been  adopted  by  govern- 
ments; and  that  such  adoption  must  be  snown  by  some 
express  declarations  of  governments,  or  by  some  acts  of 
governments.  If  the  latter  be  true,  it  is  obvious  that  there 
can  be  no  law  on  any  particular  point  until  it  has  arisen  in 
fact  for  the  treatment  of  governments ;  it  cannot  be  raised 
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by  them  and  decided  by  anticipation,  because  there  is  no 
common  tribunal  or  legislature.  Yet  the  latter  contention 
is,  as  I  understand,  approved  by  high  authority  among  us. 

It  is  in  deference  to  the  weight  of  that  authority  that  I 
have  so  elaborated  the  citations  from  great  writers,  judges, 
and  statesmen.  And  I  feel  obliged  to  say  that,  in  my  opin- 
ion, the. long  list  of  great  authorities  to  which  I  have  refer- 
red and  the  constant  practice  of  the  English  International 
Court,  nay,  I  think,  of  all  English  courts,  show  that  it  is 
considerea  that  all  countries  have  recognized  that  the  con- 
sent of  them  all,  as  sovereigns,  may  and  should  be  inferred 
in  favor  of  a  reasonable  proposition  from  a  common  consent 
to  it  of  all,  or  of  such  a  considerable  number  as  to  amount 
substantially  to  all,  recognized  writers  on  international  law, 
although  there  be  no  other  evidence  of  their  sovereign  assent. 

The  next  questions  are  whether  there  is,  by  reason  of  such 
or  other  evidence,  proof  of  a  common  consent  of  nations  to 
any  propositions,  and  if  to  any,  to  what  proposition,  with 
regard  to  the  three  miles  of  open  sea  whicn  are  adjacent  to 
any  country.  And,  first,  let  us  consider  the  writers.  It 
seems  to  me  that  Grotius  assents  to  a  right  to  the  adjacent 
sea,  and  to  the  proposition  that  such  right  is  a  territorial 
right.  It  will  be  necessary  hereafter  to  consider  the  sense  in 
which  that  term  "  territorial"  is  used  by  the  writers: — 

"Videtur  autem  imperium  in  maris  portionem  eadem 
ratione  acquiri,  qua  imperia  alia,  id  est  ut  supra  diximus, 
133]  ratione  personarum  et  ratione  territorii.  *Ratione 
personarum  ut  si  classis,  qui  maritimus  est  exercitus,  aliquo 
in  loco  maris  se  habeat:  ratione  territorii  quatenus  ex  terra 
cogi  possunt  qui  in  proxima  maris  parte  versantur,  neo 
minus  quam  si  in  ipsa  terra  reperirentur." 

This  seems  to  me  to  admit  a  territorial  right  in  a  country 
over  the  adjacent  sea.  It  does  not  explicitly  determine  the 
limits  of  that  sea ;  but  it  states,  as  the  principle  of  limita- 
tion, the  distance  from  land  over  which  compulsion  could 
be  exercised  from  the  land.  There  is  no  real  difference,  as 
it  seems  to  me,  bet.ween  this  and  the  proposition  of  Bynk- 
ershoek.    The  more  gBneral  principle  enunciated  by  him  is — 

'^Unde  dominium  maris  proximi  Hon  ultra  concedimus 
quam  e  term  illi  imperari  potest." 

That  is  the  same  as  the  principle  of  Grotius.  In  order  to 
carry  this  principle  into  practice,  he  lays  down  the  other : 

"Quare  omnino  videtur  rectius  eo  potestatem  terrse  ex- 
tendi quousque  tormenta  exploduntur." 
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And  then  further  to  show  that  he  is  adapting  the  prac- 
tical application  of  his  principle  to  the  times  in  which  he 
lived  he  says: 

'*Loquor  autem  de  his  temporibus,  quibus  illis  machinis 
ntimur;  aliocjuin  generaliter  dicendum  esset,  potestatem 
terrae  liniri  ubi  iinitur  arinorum  vis." 

He  gives  the  dominion  of  the  adjacent  sea  to  the  adjacent 
land,  and  defines  the  limit  of  such  sea  to  be  the  distance  of 
a  cannon-shot  from  the  land.  I  do  not  think  it  useful  to 
cite  the  words  on  this  point  of  all  the  other  writers.  It  is 
not,  as  I  understand,  denied  that  all,  or  substantially^  all, 
agree  that  there  is  a  right  of  some  kind  over  the  adjacent 
open  sea,  and  that  none  deny  the  extent  of  a  marine  league 
or  three  miles,  although  some  claim  more.  As  to  the  nature 
of  that  right,  Puffendorf  speaks  of  it  as — 

"An  accessory  to  the  land  as  much  as  the  ditch  of  a  town 
is  accessory  to  the  town." 

I  apprehend  his  meaning  to  be,  that  it  is  a  part  of  the 
town,  that  is,  a  part  of  the  territory  of  the  town.  Wolflf  is 
still  more  express.     Speaking  of  the  adjacent  sea,  he  says : 

"Qnoniam  partes  maris  occupatae  ad  territorium  iUius 
gentis  pertinent,  quae  eas  occupavit,  quale  jus  Rector  civi- 
tatis  in  suo  territorio  habet,  tale  etiam  ipsi  competit  in  par- 
tibns  maris  occnpatis.  Per  consequens,  qui  in  lis  versantur 
iisdem  legibns  subsunt  quam  (]^ui  m  terris  habitant  aut  com- 
morantur,  etiam  peregrini  admissi." 

*This  is  to  say  that  the  adjacent  sea  is  *'  territory,"  [134 
and  that  a  consequence  of  its  being  territory  is  that  the 
country  has  its  ordinary  jurisdictions  over  all  who  are 
within  that  territory.  Hubner  calls  this  sea  ''an  accessory." 
Moser  says  it  is  under  the  sovereignty  of  the  adjacent  land. 
Hautefeuille  calls  them  "territorial  waters,"  and  declares 
that  they  are  the  property  of  the  nation,  and  that  conse- 
quently the  nation  has  over  them  all  the  rights  of  sovereignty 
without  exception.  Ortolan  has  a  chapter  (chap,  viii)  headed 
"Dela  roer  Territoriale."  He  admits  that  there  is  aright 
in  the  adjacent  country  ove  rthe  adjacent  territorial  water. 
As  to  its  extent,  he  says : 

"  La  rdgle  que  donne  Bynkershoek :  Terrae  potestas  fini- 
tur  ubi  finitur  armorum  vis,  est  aujourd'hui  la  regie  du  droit 
des  gens,  et  depuis  T invention  des  armes  d  feu  cette  distance 
a  ordinairement  6te  consid6ree  comme  de  trois  milles."  As  to 
the  kind  of  jurisdiction,  he  says  (p.  157) :  "  Ce  n'est  pas  seu- 
lement  la  defense  g6n6rale  du  pays  et  de  ses  int^rSts  publics 
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contre  toates  les  attaques  dont  il  pourrait  etre  Tobjet ;  cVst 
aussi  la  defense  de  ses  nationaux,  de  ses  habitants,  de  toute 
personne  meme  6trangere,  qui  y  resident,  dans  leur  suret6, 
dans  lenr  propri^tS,  dans  leurs  int6rets  individuels  contre 
les  delits  de  toute  sorte  qui  pourraient  y  porter  atteinte. 
Charg6  de  cette  defense  publique  et  particuliere  sur  tout  cet 
espace,  l']fetat  a  le  droit  de  faire  les  rdglements,  les  lois  neces- 
saires  d  ce  but,  et  d' employer  la  force  publique  pour  les  y 
faire  executer.  Ainsi  les  lois  de  police  et  de  sTiret6  y  sont 
obligatoires.  En  un  mot,  Tstat  a  sur  cet  espace  non  la  pro- 
pri6te,  mais  un  droit  d' empire ;  un  pouvoir  de  legislation, 
de  surveillance  et  de  juridiction,  conforment  aux  regies  juri- 
diction  Internationale." 

A  right  of  sovereignty  which  gives  a  right  of  legislation, 
in  order  to  protect  the  rights  of  property  and  to  insure  the 
individual  safety  of  all,  even  strangers,  against  offence  of 
every  kind,  is,  I  think,  as  complete  a  sovereign  right  as  any 
nation  has  on  land.  It  is  true  that  Ortolan  denies  that  the 
nation  has  a  right  of  property  in  this  territorial  sea : 

'*  Ainsi,  le  droit  qui  existe  sur  la  mer  territoriale  n'est 
pas  un  droit  de  propriety ;  on  ne  peut  pas  dire  que  I'Etat, 
proprietaire  des  c6tes,  soit  propri^taire  de  cette  mer." 

But  this  assertion,  it  must  be  observed,  is  made  as  a  con- 
clusion from  a  previous  chain  of  reasons.  Therefore,  it 
says,  the  right  is  not  a  right  of  property.  The  previous 
reason  is,  the  want  of  power  properly  to  refuse  a  free  pas- 
sage to  ships  passing  with  harmless  intent.  The  conclusion 
135]  is  not,  to  English  lawyers,  a  *satisfactory  result  of 
such  a  cause.  There  may  be  a  right  of  property,  subject  to 
a  prescriptive  accorded  free  right  of  way.  1  cannot  but 
think,  therefore,  that  substantial! v  all  the  foreign  jurists 
are  in  accord  in  asserting  that,  by  tne  common  consent  of  all 
nations,  each  which  is  Dordered  by  an  open  sea  has  over 
the  three  adjacent  miles  of  it  a  territorial  right.  And  the 
sense  in  which  they  all  use  that  term  seems  to  me  to  be  fully 
explained  by  Vattel  (lib.  i,  c.  18,  s.  205).     He  says : 

''Lorsqu'une  nation  s'empare  d'un  pays  qui  n'appartient 
encore  a  personne,  elle  est  cens6e  y  occuper  r-empire,  ou  la 
souverainete,*  en  m§me  temps  cjue  le  domaine."  *'Tout 
I'espace  dans  lequel  une  nation  etend  son  empire  forme  le 
ressort  de  sa  juridiction  et  s'appelle  son  teriitoire."  At 
lib.  ii,  s.  84:  *'L' empire,  uni  au  domaine,  etablit  la  juri- 
diction de  la  nation  dans  le  pays  qui  lui  appartient,  dans 
son  territoire." 
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This  seems  plain ;  sovereignty  and  dominion  necessariljr 
give  or  import  jurisdiction,  and  do  so  throughout  the  terri- 
tory. Applying  this  to  the  territorial  sea  (at  lib.  1,  c.  23, 
8.  295)  he  says : 

'^Quand  une  nation  s'empare  de  certaines  parties  de  la 
mer,  elle  y  occupe  I'empire  aussi  bien  que  le  domaine,  etc. 
Ces  parties  de  la  mer^sont  de  la  ju'ridiction  du  territoire  de 
la  nation ;  le  souverain  y  commande,  il  y  donne  des  lois  et 
pent  r6primer  ceux  qui  les  violent ;  en  un  mot,  il  v  a  tous 
les  mSmes  droits  qui  lui  appartiennent  sur  la  terra,''  &c. 

It  seems  to  me  that  this  is  in  reality  a  fair  representation 
of  the  accord  or  agreement  of  substantially  all  the  foreign 
writers  on  international  law ;  and  that  they  all  agree  in  as- 
serting that,  by  the  consent  of  all  nations,  each,  which  is 
bordei-ed  by  open  sea,  has  a  right  over  such  adjacent  sea  as 
a  territorial  sea,  that  is  to  say,  as  a  part  of  its  territory ; 
and  that  they  all  mean  thereby  to  assert  that  it  follows,  as 
a  consequence  of  such  sea  being  a  part  of  its  territory,  that 
each  such  nation  has  in  general  the  same  right  to  legislate 
and  to  enforce  its  legislation  over  that  part  of  the  sea  as  it 
has  over  its  land  territory.  With  its  own  consent,  given  to 
all  other  nations  in  the  same  way  as  they  have  consented  to 
its  ri^ht  of  territory,  consent  from  which  neither  it  nor  they 
can  nghtly  depart  without  the  consent  of  all,  there  is  for  all 
nations  a  free  right  of  way  to  pass  over  such  sea  with  harm- 
less intent ;  but  such  a  right  does  not  derogate  from  the  ex- 
ercise of  all  its  sovereign  rights  in  othejp  respects.  As  to  the 
extent  of  this  territory,  it  is  impossible  to  say  that  all 
writers  have  been  always  agreed  as  to  its  *boundary  [136 
seaward.  Some  nations  have  in  the  olden  times  claimed 
more  than  the  three  miles.  The  reasonings  of  some  writers 
would  now  give  more  than  three  miles ;  but  no  nation  is,  I 
think,  shown  to  claim  less  than  three  miles,  and  all  nations 
and  writers  yield  to  three  miles  at  least.  If  that  be  so,  as  I 
think  it  is,  it  may  properly  be  said  that  all  are  agreed  as  to 
three  miles.  If  one  claims  a  debt  of  £1,000  and  the  other 
admits  a  debt  of  £500,  they  are  agreed  that  there  is  a  debt 
of  £500,  though  they  are  in  dispute  as  to  the  other  £500. 
Let  us  now  proceed  to  the  American  and  English  writers. 
Wheaton  (c.  4,  s.  10)  says: 

"The  controversy  how  far  the  open  sea  or  main  ocean 
beyond  the  immediate  boundary  of  the  coasts  may  be  ap- 
propriated by  one  nation  to  the  exclusion  of  others,  &c.,  can 
Jiardly  be  considered  open  at  this  day.  We  have  already 
seen  that  by  the  generally  approved  usage  of  nations,  which 
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forms  the  basis  of  international  law,  the  maritime  territory 
of  every  nation  extends  (1,)  to  the  ports,  liarbors,  bays,  &c.; 
(2,)  to  the  distance  of  a  maiine  league,  or  as  far  as  a  cannon 
shot  will  reach  from  the  shore,  along  all  the  coasts  of  the 
state."  And  afterwards — *'The  reasons  which  forbid  the 
assertion  of  an  exclusive  proprietary  right  to  the  sea  in  gen- 
eral will  be  found  inapplicable  to  the  particular  portions  of 
that  element  included  in  the  above  designations." 

In  these  passages  the  same  expressions  are  used  as  are 
used  by  the  foreign  writers,  namely,  "maritime  territory," 
and,  as  a  paraphrase,  "an  exclusive  proprietary  right." 

The  passage  in  Kent  (s.  2,  p.  29)  is  said  to  be  indistinct 
I  think  it  will  be  seen  that  the  only  portions  of  the  received 
propositions  which  he  declares  to  oe  indistinct  are  those 
which  relate  to  the  distance.  I  think  he  shows  that  he  is 
clearly  of  opinion  that  for  some  distance  there  is  an  exclu- 
sive dominion.  This  meaning  is  certainly  attiibuted  to 
Kent  by  Sir  R.  Phillimore,  who  cites  this  passage  of  Kent 
among  other  authorities  in  support  of  the  following  state- 
ment : — 

"  Though  the  open  sea  be  thus  incapable  of  being  subject 
to  the  rignts  of  property  or  inrisdiction,  yet  reason,  prac- 
tice, and  authority  have  firmly  settled  that  a  different  rnle 
is  applicable  to  certain  portions  of  the  sea.  And,  first,  with 
respect  to  that  portion  of  the  sea  which  washes  the  coast  of 
an  independent  state,  &c.,  the  rule  of  law  may  be  now  con- 
sidered as  fairly  established,  namely,  that  this  absolute 
property  and  jurisdiction  does  not  extend,  unless  by  the 
specific  provisions  of  a  treaty,  or  an  unquestionable  usage, 
beyond  a  marine  league,  &c.  In  the  sea,  out  of  reach  of 
cannon  shot,  says  Lord  Stowell,  universal  use  is  presumed. 
This  (i.e.,  the  reach  of  cannon  shot  or  a  marine  league)  is 
the  limit  fixed  to  absolute  property  and  jurisdiction." 

137]    *In  The  Maria  (*),  Lord  Stowell  says : 

*' It  might  likewise  be  improper  for  me  to  pass  over  en- 
tirely without  notice,  as  another  preliminary  observation, 
though  without  meaning  to  lay  any  particular  stress  on  it, 
that  the  transaction  in  question  took  place  in  the  British 
Channel  close  iipon  the  British  coast,  a  station  over  which 
the  Crown  of  England  has  from  pretty  remote  antiquity 
alwavs  asserted  something  of  that  special  iarisdicdon 
which  the  sovereigns  of  other  countries  have  claimed  and 
exercised  over  certain  parts  of  the  seas  adjoining  to  their 
coasts." 

0)  1  C.  Rob.,  852. 
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This  is  not  precise,  but  it  could  not  have  been  written  by 
Lord  Stowell  in  such  a  judgment  if  he  had  intended  to  reject 
the  proposition  which  asserts  jurisdiction  over  the  adjacent 
open  sea  within  some  limit  of  distance.  His  view  of  the 
law,  however,  cannot  be  doubted.  In  The  Twee  Oebroe- 
d^s  (*)  the  Prussian  consul  claimed  restitution  of  four 
Dutch  ships  seized  by  an  English  man-of-war ;  on  a  sugges- 
tion by  the  consul  that  the  seizure  was  made  within  the 
protection  of  the  Prussian  territory,  Lord  Stowell,  in  giving 
judgment,  said : 

''This  ship  was  taken  on  a  voyage  to  Amsterdam,  which 
was  then  under  blockade.  A  claim  has  been  given  for  the 
Prussian  j^overnment,  asserting  the  capture  to  have  been 
made  within  the  Prussian  territory.  It  nas  been  contended 
that,  although  the  act  of  capture  itself  might  not  have  taken 
place  within  the  neutral  territory,  yet  that  the  ship  to  which 
the  capturing  boats  belonged  was  actually  lying  withia  the 
neutral  limits.  The  first  fact  to  be  determined  is  the  charac- 
ter of  the  place  where  the  capturing  ship  lay,  whether  she 
was  actually  stationed  within  those  portions  of  land  and 
water,  or  of  something  between  water  and  land,  which  are 
considered  to  be  within  Prussian  territory.  She  was  lying 
within  the  eastern  branch  of  the  Eems,  within  what  I  think 
may  be  considered  as  a  distance  of  three  miles  at  most  from 
East  Friesland.  I  am  of  opinion  that  the  ship  was  lying 
within  those  limits  in  which  all  direct  operations  are  by  the 
law  of  nations  forbidden  to  be  exercised.  No  proximate 
acts  of  war  are  in  any  manner  to  be  allowed  to  originate  on 
neutral  ground,  and  I  cannot  but  think  that  such  an  act  as 
this,  that  a  ship  should  station  herself  on  neutral  territory 
and  send  out  ner  boats  on  hostile  enterprises,  is  an  act  of 
hostility  much  too  immediate  to  be  permitted.  The  capture 
cannot  be  maintained." 

This  case  seems  to  me  to  be  of  immense  importance  in  the 
present  discussion.  The  very  ground  of  decision  is,  that  the 
capturing  ship  was  stationed  within  neutral  territory.  The 
only  reason  why  she  was  held  to  be  so  was,  that  the  three 
miles  of  sea  was  the  territory  of  Prussia.  The  ground  of 
that  last  decision  is  not  that  the  water  was  intrafauces  or 
otherwise.  It  is  only  on  the  ground  that  the,  ship  was  within 
three  miles  of  the  coast.  Here,  ^therefore,  we  have  [138 
a  claim  based  on  this  principle  made  by  a  government,  an 
opinion  of  Lord  Stowell,  and  a  judicial  decision  by  him  in 
an  international  court. 

(^)  8  C.  Rob.,  162. 
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In  the  case  of  The  Ledai^')  Dr.  Lashington  held  that  s.  330 
of  the  Merchant  Shipping  Act,1864,  which  is  limited  in  terms 
to  the  United  Kingdom,  *' applied  to  the  three  miles  of  open 
sea  round  England." 

''What,"  he  says,  *'are  the  limits  of  the  United  King- 
dom 1  The  only  answer  I  can  conceive  to  that  question  is, 
the  land  of  theUnited  Kingdom  and  three  miles  from  the 
shore." 

In  the  Oeneral  Iron  Screw  Colliery  Co.  v.  Schurmanns  (*), 
there  had  been  a  collision  between  a  British  shm  of  the 
plaintiffs  and  a  Dutch  ship,  two  miles  and  a  half  oa  Dunge- 
iiess.  The  British  ship  had  in  the  Admiralty  Court  b^n 
held  solely  to  blame.  The  plaintiffs,  her  owners,  filed  a  bill 
in  Chancery  to  declare  a  limitation  of  her  liability  according 
to  the  provisions  of  the  Merchant  Shipping  Act.  It  was  ad- 
mitted that,  unless  there  was  reciprocity,  that  is  to  say,  that 
unless  the  statute  might,  in  like  case,  have  been  relied  on 
by  the  foreign  ship,  it  could  not  be  relied  on  against^  her. 
The  question  therefore  argued  was,  whether  the  statute  ap- 
plied to  the  locality  of  the  collision,  atid  therefore  would 
have  applied  to  the  foreign  ship.  It  was  argued  for  the 
plaintiffs  that  the  ninth  part  of  the  statute  is  general,  and 
therefore  applies  to  the  whole  of  Her  Majesty's  dominions. 
The  statute  must,  therefore,  be  taken,  it  was  said,  to  extend 
as  far  as  jurisdiction  could  be  asserted  consistently  with  the 
law  of  nations.  It  has  long  been  the  settled  law  of  nations 
that  each  country  may  exercise  jurisdiction  over  the  sea 
within  three  miles  of  the  shore.  The  answering  argument 
was :  *'  The  fallacy  of  the  argument  for  the  plaintiffs  lies  in 
the  assumption  that  a  country  has  by  the  law  of  nations  a 
general  territorial  jurisdiction  to  the  distance  of  three  miles 
from  its  coast.  The  (question  as  to  jurisdiction  and  territo- 
rial jurisdiction,  that  is  to  say,  jurisdiction  on  the  ground 
of  the  locality  being  the  territory  of  England,  was  precisely 
raised  by  the  facts  and  arguments."  Lord  Hatherley's  judg- 
ment is : — 

"With  respect  to  foreign  ships,  I  shall  adhere  to  the 
139]  opinion  which  I  expressed  *in  Cope  v.  Dohertyi^)^ 
that  a  foreign  ship  meeting  a  British  ship  on  the  open  ocean 
cannot  properly  be  abridged  of  her  rights  by  an  act  of  the 
British  legislature.  Then  comes  the  question  how  far  our 
legislature  could  properly  affect  the  rights  of  foreifjn  ships 
within  the  limits  of  tnree  miles  from  the  coast  of  this  coun- 
try.   There  can  be  no  possible  doubt  that  the  water  below 

{')  Swa.  Adm.,  40.  (■)  IJ.  A  H.,  180.  (»)  4  K  A  J.,  867. 
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low-water  mark  is  part  of  the  high  sea.  But  it  is  equally 
beyond  question,  tnat  for  certain  purposes  every  country 
roay,  by  the  common  law  of  nations,  exercise  jurisdiction 
over  that  portion  of  the  high  seas  which  lies  within  three 
miles  from  its  shores." 

He  cites  The  Leda^  and  holds  that  the  statute  does  apply 
to  foreign  as  well  as  to  British  ships  within  the  three  miles. 
I  can  see  no  principle  on  which  this  application  of  the  Brit- 
ish statute  can  be  founded  other  than  the  principle  that  a 
British  statute  in  general  terms  is  applicable  to  every  part  of 
British  territory.  The  foundation  of  the  judgment  therefore 
is,  that  the  three  miles  of  high  sea  or  open  sea  next  to  the 
coast  is  a  part  of  the  British  territory,  and  by  citing  TJie 
Leda  the  learned  judge  showed  that  he  so  intended. 

In  Free  Fishers  ofwhitsable  v.  Oann  ('),  Erie,  C.  J.,  says : 

"The  soil  of  the  sea  shore  to  the  extent  of  three  miles 
from  the  beach  is  vested  in  the  Crown." 

In  Oann  v.  Free  Fishers  of  Whitsctble  {*)  this  was  not 
denied,  though  it  was  held  that  no  toll  can  be  taken  for  the 
mere  fact  of  a  ship  anchoring,  as  part  of  her  process  of  navi- 
gating through  the  three  miles.     Lord  Chelmsford  says : 

**The  three-miles  limit  depends  upon  a  rule  of  interna- 
tional law,  b^  which  every  independent  state  is  considered 
to  have  territorial  property  and  jurisdiction  in  the  seas 
which  wash  their  coast  within  the  assumed  distance  of  a 
cannon  shot  from  the  shore." 

And  in  OammeU  v.  Corrimtssioners  of  Woods  and  For- 
ests (')  it  was  held  that  salmon  fishing  in  the  open  sea  around 
the  coast  belongs  to  the  Crown.  Lord  Wensleydale,  at 
p.  466,  says : 

*'  It  may  be  worth  while  to  observe  that  it  would  be  hardly 
possible  to  extend  it  seaward  beyond  the  distance  of  three 
miles,  which  by  the  acknowledged  law  of  nations  belongs 
to  the  coast  of  the  country,  is  under  the  dominion  of  the 
country  by  being  within  cannon  range,  and  so  capable  of 
being  kept  in  perpetual  posseTssion." 

These  expressions  of  great  lawyers  are,  no  doubt,  not 
binding  authority,  but  they  disclose  an  intimate  acquaint- 
ance with  the  writers,  using  their  very  terms  of  art,  and 
show  that  these  judges  *acquiesced  in  the  authority  [140 
and  the  law  of  those  writers.     And  the  full  meaning  of  so 

Q)  11  C.  B.  (N.S.).  887.  («)  2  H.  L.  C,  192  (»)  8  Macq.,  419. 
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learned  a  judge  as  Lord  Wensleydale  is  to  be  gathered  from 
the  passage  in  Co.  Litt.,  s.  439.     The  section  is  : 

"In  the  same  manner  it  seeitieth  where  a  man  is  out  of 
the  realm,  &c.,  if  svich  a  one  be  disseised,"  &c.  The  com- 
ment is — "Out  of  the  realm,  id  est^  extra  regv/wm^  as  much 
as  to  say  as  out  of  the  power  of  the  King  of  England,  as  of 
his  crown  of  England ;  for  if  a  man  be  upon  the  sea  of 
England  he  is  within  the  kingdom  or  realm  of  England,  and 
"within  the  liegeance  of  the  King  of  England  as  of  his  crown 
of  England.  And  yet  aUum  mare  is  out  of  the  jurisdiction 
of  the  common  law,  and  within  the  jurisdiction  of  the  Lord 
Admiral,"  &c. 

Once  let  it  be  fixed  what  is  the  sea  of  England — and  this 
is  high  authority  that  such  sea  is  within  the  kingdom,  and 
realm,  and  dominion  of  the  sovereign, — that  is  to  say,  once 
agree  that  the  three  miles  are  the  sea  of  England,  and  then 
it  follows  that  the  rights  of  England  within  that  sea  are  as 
if  it  were  land  territory,  and  are  the  same  as  in  any  other 
part  of  the  kingdom,  and  realm,  and  dominion  of  the 
sovereign.  The  decision  in  The  Saxonia{^)  i^  not  to  the 
contrary.  The  statute,  in  the  part  of  it  in  question,  is  in 
express  terms  confined  to  British  ships,  that  is  to  say,  to 
ships  owned  to  a  given  extent  by  British  subjects.  In 
America  there  is  the  great  authority  of  Mr.  Justice  Story. 
In  the  brig  Ann  (*),  the  case  was  that  by  statute  a  certain 
embargo  was  laid  on  all  ships  and  vessels  in  the  ports  and 
places  within  the  limits  and  jurisdiction  of  the  United  States, 
that  is  to  say,  an  embargo  against  their  sailing  out  of  or 
away  from  such  limits. 

The  Ann  had  arrived  from  Alexandria  in  Columbia  oflE 
the  port  of  Newburyport.  She  anchored  between  two  and 
three  miles  from  Newburyport  bar,  which,  that  is  to  say, 
the  bar,  as  the  case  stated,  is  the  limit  of  the  port  of  New- 
buryport, and  about  the  same  distance  from  tne  neighbor- 
ing land.  She  afterwards  sailed  for  Jamaica.  The  question 
made  was  whether,  by  sailing  from  her  anchorage  oflf  New- 
buryport for  Jamaica,  she  had  broken  a  statutory  embargo, 
which  question  depended  on  whether  she  was  within  the 
United  States  when  at  anchor  off  Newburyport.  Story,  J., 
said: 

"As  the  Ann  amved  off  Newburyport,  and  within  three 
miles  of  the  shore,  it  is  clear  that  she  was  within  the  acknowl- 
edged jurisdiction  of  the  United  States.  All  the  writers 
upon  public  law  agree  that  every  nation  has  exclusive  juris- 

Q)  15  Moo.  P.  0.,  262.  (»)  1  OaUieon,  62. 
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diction  *to  the  distance  of  a  cannon  shot  or  marine  [141 
league  over  the  waters  adjacent  to  its  shores,  and  this 
doctrine  has  been  recognized  by  the  Supreme  Court*,  &c. 
Indeed,  such  waters  are  considered  as  a  part  of  the  territory 
of  the  sovereign." 

It  is  clear  that  he  held  that,  because  the  brig  was  within 
the  territory  of  the  United  States  when  anchored  in  the  open 
sea  ofiE  Newburyport,  but  within  three  miles  of  the  shore, 
and  because  she  sailed  from  the  territory  of  the  United 
States  for  Jamaica,  she  broke  the  embargo,  and  was  liable 
to  forfeiture.  In  this  case,  as  iu  the  case  of  the  Leda,  there 
is  a  judicial  decision,  the  foundation  of  which  is  the  affirma- 
tion of  the  proposition,  that  the  open  sea,  adjacent  to  a 
sovereign  country,  is,  for  a  distance  of  three  miles,  a  part  of 
the  territory  of  that  country,  and  that  it  is  so  bv  virtue  of 
a  consent  of  all  nations.  I  cited  a  passage  from  "battel  (lib. 
1,  c.  18,  s.  205)  to  show  what  is,  in  the  view  of  the  foreign 
jurists,  the  extent  of  the  sovereign  jurisdiction  consequent 
upon  the  national  ownership  of  territory.  I  will  add  the 
view  of  Marshall,  C.J.    In  The  Exchange^  he  says(*) : 

*'The  jurisdiction  of  the  nation  within  its  own  territory  is 
necessarily  exclusive  and  absolute.  It  is  susceptible  of  no 
limitation  not  imposed  by  itself.  Any  restriction  upon  it, 
deriving  validity  from  an  external  source,  would  impl^  a 
diminution  of  its  sovereignty  to  the  extent  of  the  restriction, 
and  an  investment  of  that  sovereignty  to  the  same  extent  in 
that  power  which  could  impose  such  restriction.  All  ex- 
ceptions, therefore,  to  the  full  and  complete  power  of  a 
nation  within  its  own  territories  must  be  traced  up  to  the 
consent  of  the  nation  itself.  They  can  flow  from  no  other 
legitimate  source." 

There  remains  one  more  piece  of  evidence.  It  is  stated  in 
Wheaton,  at  p.  344,  thus : 

"In  the  negotiations  which  preceded  the  signature  of 
the  Treaty  of  Intervention  of  the  15th  of  July,  1840,  the 
closing  the  straits  of  the  Dardanelles  in  the  hands  of  Turkey 
was  objected  to  by  Russia.  It  was  replied  on  the  part  of 
the  British  Government,  that  its  opinion  respecting  the 
navigation  of  these  straits  by  the  ships  of  war  of  foreign 
nations   rested   upon   a  general  and  fundamental  princi- 

Ele  of  international  law,"     Every  state  is  considered  as 
aving  territorial  jurisdiction  "over  the  sea  which  washes 
its  shores  as  far  as  three  miles  from  low- water  mark ;  and 

(»)  7  Cranch,  186. 
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consequently  any  strait,  which  is  bounded  on  both  sides  by 
tlie  territory  of  the  same  sovereign,  and  which  is  not  more 
than' six  miles  wide,  lies  within  the  territorial  jurisdiction 
of  that  sovereign." 

And  the  treaty  was  concluded  in  accordance  with  that 
proposition.  And  as  further,  and  to  my  mind  the  strongest 
of  all  evidence  of  what  kind  of  right  is  recognized  by  all 
142]  nations  to  be  *in  these  three  miles  of  adjacent  open 
sea,  I  cite  the  admitted  rules  as  to  neutrality — not  merely  the 
rights  given  to  the  adjacent  state,  but  the  duties  imposed 
on  such  state.  Such  a  duty  has  hitherto  invariably  been 
founded  on  an  abuse  or  improper  use  of  the  territory  of  the 
neutral  state.  To  found  such  duty  on  any  other  ground 
would  be  abnormal.  To  found  it  on  territory  is  to  act  on 
the  universal  rule.  The  fact,  therefore,  of  such  duty  being 
universally  vouched  in  respect  of  the  three  miles  of  sea,  is, 
as  it  seems  to  me,  the  strongest  evidence  that  such  sea  is 
universally  treated  as  a  part  of  the  territory  of  the  adjacent 
state. 

After  citing  this  long  list  of  authorities,  I  make  the  fol- 
lowing observations.  1  have  done  so  because  it  seems  to  me 
that  the  whole  question  depends  entirely  upon  authority. 
There  is  no  reason,  founded  on  the  axiomatic  rules  of  right 
and  wrong,  why  the  three  miles  should  or  should  not  be 
considered  as  a  part  of  the  territory  of  the  adjacent  country. 
They  may  have  been  so  treated  by  general  consent;  they 
might  equally  well  have  not  been  so  treated.  If  they  have 
been  so  treated  by  such  consent,  the  authority  for  the  alleged 
ownership  is  sufficient.  The  question  is,  whether  such  a  gen- 
eral consent  has  in  this  case  been  proved  by  sufficient  evi- 
dence. I  have  cited  the  assertions  of  a  large  number  of 
writers,  recognized  as  able  writers  on  international  law,  of 
different  countries  and  different  periods.  I  have  cited  asser- 
tions of  statesmen,  and  opinions  of  great  judges,  and  the  de- 
cisions of  some  judges,  and  the  assertion  made  on  behalf  of  a 
great  government.  As  there  is  no  common  court  of  nations, 
and  no  common  legislature,  none  of  these  are,  in  the  usual 
sense,  binding  on  this  court.  As  the  opinions  of  the  judges 
are  manifestly  founded  on  the  opinions  of  the  writers,  I 
think  the  principal  evidence  is  that  of  the  writers.  I  have 
already  said  that,  in  my  opinion,  a  general  consent  of  recog- 
nized writers  of  different  times  and  different  countries  to  a 
reasonable  proposition  is  sufficient  evidence  of  a  general  con- 
sent of  nations  to  that  proposition.  Such  a  general  consent 
establishes  the  proposition  as  one  of  international  law.  In 
this  case  I  think  there  is  a  general  consent  to  a  proposition 
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with  regard  to  the  three  miles  of  open  sea  adjacent  to  the 
shores  of  sovereign  states.  I  do  not  think  that  snch  general 
consent,  as  to  a  distance  of  three  miles,  is  impeached  by 
showing  that  there  has  been  a  difference  *as  to  a  [143 
claim  by  some  with  regard  to  a  greater  distance  than  three 
miles.  The  question  is,  what  is  the  proposition  to  which 
such  general  consent  as  to  the  three  miles  is  given  1  The 
dispute  is  whether,  by  the  consent  of  all,  certain  limited 
rights  are  given  to  the  adjacent  country,  such  as  a  right  that 
the  waters  should  be  treated  as  what  is  called  a  neutral  zone, 
or  whether  the  water  is,  by  consent  of  all,  given  to  the  ad- 
jacent country  as  its  territory,  with  all  rights  of  territory,  it 
being  agreed  by  such  country  with  all  others,  that  all  shall 
have  a  free  right  of  navigation  or  way  over  such  waters  for 
harmless  passage  and  some  other  rights.  If  the  iirst  be 
true,  it  is  impossible,  according  to  the  reasoning  of  Vattel 
and  Marshall,  C.  J., — which  reasoning,  I  think,  is  irresistible 
— that  it  can  be  properly  said  that  the  adjacent  country  has 
any  proprietary  right  in  the  three  miles,  or  any  dominion, 
or  any  sovereignty,  or  any  sovereign  jurisdiction.  If  the 
latter  be  correct,  the  adjacent  country  has  the  three  miles, 
as  its  property,  as  under  its  dominion  and  sovereignty.  If 
so,  that  thi-ee  miles  are  ifs  territorial  waters,  subject  to  its 
rights  of  property,  dominion,  and  sovereignty.  Those  are 
all  the  rights,  and  the  same  rights  which  a  nation  has,  or 
can  have,  over  its  land  territory.  If,  then,  such  be  its  rights 
over  the  three  miles  of  sea,  the  sea  is  as  much  a  part  ox  its 
country  or  territory  as  its  land. 

Considering  the  authorities  I  have  cited,  the  terms  used 
by  them,  wholly  inconsistent,  as  it  seems  to  me,  with  the 
idea  that  the  adjacent  country  has  no  property,  no  dominion, 
no  sovereignty,  no  territorial  right ;  and  considering  the 
necessary  foundation  of  the  admitted  rights  and  duties  of 
the  adjacent  country  as  to  neutrality,  which  have  always 
been  made  to  depend  on  a  right  and  duty  as  to  its  territory, 
I  am  of  opinion  that  it  is  proved  that,  by  the  law  of  nations, 
made  by  the  tacit  consent  of  substantially  all  nations,  the 
open  sea  within  three  miles  of  the  coast  is  a  part  of  the  ter- 
ritory of  the  adjacent  nation,  as  much  and  as  completely  as 
if  it  were  land  a  part  of  the  territory  of  such  nation.  By 
the  same  evidence  which  proves  this  proposition,  it  is 
equally  proved  that  every  nation  which  possesses  this  water 
territory  has  agreed  with  all  other  nations  that  all  shall 
have  the  right  of  free  navigation  to  pass  through  such  water 
territory,  if  such  navigation  be  with  an  innocent  or  harmless 
intent  or  purpose.     This  right  of  free  navigation  *cah-    [144 
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not,  according  to  ordinary  principles,  be  withdrawn  witliout 
common  consent ;  but  it  by  no  means  derogates  from  the 
sovereign  authority  over  all  its  territory  of  the  state  which 
has  agreed  to  grant  this  liberty,  or  easement,  or  right  to  all 
the  world. 

Every  law,  recognized  or  specifically  enacted  by  the  sove- 
reign authority  of  a  state,  whether  therefore  written  or  un- 
written, if  such  law  be  promulgated  in  general  terms,  must, 
of  necessity,  apply  to  the  whole  territory  of  such  state. 
There  is  nothing  to  limit  it  to  a  less  area.  Every  such  Eng- 
lish law,  therefore,  that  is  to  say,  every  enactment  of  Eng- 
lish law,  common  or  statute  law,  which  is  not  confined  to  a 
less  area  by  express  words  or  necessary  inference,  is,  as  law, 
applicable  to  the  whole  territory  of  England  in  the  same  way, 
that  is  to  say,  to  the  water  territory  just  as  much  as  to  the 
land  territory.     This  proposition  is  evidently  an  assumed 

£  remiss  in  the  opinions  I  have  cited  of  Lord  Chelmsford, 
ord  Wensleydale,  and  Sir  William  Erie,  and  in  the  judg- 
ments I  have  cited  of  Lord  Hatherley.  I  think  it  therefore 
proved  that  the  offence  committed,  though  it  was  committed 
Dj  a  foreigner,  was  within  the  cognizance  of  the  English 
criminal  law,  because  it  was  committed  within  English  ter- 
ritory, unless  there  be  an  exceptional  privilege  in  favor  of 
crimes  committed  on  board  foreign  ships  by  foreigners,  as 
such  ships  are  passing  through  the  water  territory  of  Eng- 
land, and  this  crime  was  committed  on  board  the  foreign 
ship.  Now  if  this  exception  exists,  it  is  alleged  to  be  proved 
by  the  same  evidence,  to  the  same  effect,  as  the  right  of  ter- 
ritory and  the  right  of  free  passage  or  navigation  have  been 
proved.  They  are  proved,  as  I  have  said,  by  a  common 
consent,  found  in  the  common  consent  of  the  great  body  of 
recognized  writers,  and  in  the  opinions  or  decisions  of  great 
judges  of  different  nations.  I  can  only  say  of  this  excep- 
tion that,  although  there  are  one  or  two  expressions  by 
some  writers  which  may  be  alleged  in  argument  as  in  sup- 
port of  it,  it  is  not  expressed  in  clear  terms  by  any  one.  I 
do  not  think  there  is  really  any  evidence  of  ^a  common  assent 
to  it.  It  follows  that,  even  if  the  offence  could  properly 
be  said  to  have  been  committed  on  board  the  foreign  pass- 
ing ship,  still  it  would  be  an  offence  committed  within 
British  territory,  and  therefore  cognizable  by  the  British 
criminal  law. 

The  next  (question  is,  whether  the  Central  Criminal  Court 
145]  had  ^jurisdiction  to  administer  to  this  offence  the  law 
of  England,  which  was  as  a  law  applicable  to  it.  This  is 
a  strictly  municipal  question,  and  has  no  regard  whatever 
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to  international  law.  The  only  question  is,  whether  the 
sovereign  authority  of  England  has  in  fact  constituted  a 
court  which,  according  to  international  law,  it  might 
properly  constitute  at  any  moment,  and  whether  it  haS  con- 
stituted the  Central  Criminal  Court  to  be  its  organ  to  admin- 
ister to  such  a  case  as  this  the  criminal  law  of  England. 
Now,  taking  it  to  be  proved  that  the  criminal  law  is  appli- 
cable to  that  part  of  the  Queen's  territory  which  is  open  sea 
within  three  miles  of  her  land,  the  presumption  is,  I  appre- 
hend, that  there  is  some  court  appointed  to  administer  that 
law  in  that  part  of  her  territory.  The  first  dut^  of  the 
sovereij^n  authority  is  to  see  that  the  law  is  administered. 
Story,  in  his  Conflict  of  Laws,  s.  629,  says : 

"Considered  in  an  international  point  of  view,  jurisdic- 
tion, to  be  rightfulljr  exercised,  must  be  founded  either  upon 
the  person  being  within  the  territory  or  npon  the  thing  be- 
ing within  the  territory,"  &c.  Vattel,  he  says,  lays  down 
the  true  doctrine  in  clear  terms.  "The  sovereignty  united 
to  domain,  establishes  the  jurisdiction  of  the  nation  in 
its  territories  or  the  country  which  belongs  to  it.  It  is 
its  province,  or  that  of  its  sovereign,  to  exercise  justice  in 
all  places  under  its  jurisdiction,  to  take  cognizance  of  the 
crimes  committed  and  the  differences  that  arise  in  the 
country." 

It  is  admitted  that  the  common  law  courts  never  were  ap; 

Eointed  according  to  the  common  law,  and  therefore  never 
ad  jurisdiction  by  virtne  of  the  common  law  to  try  crimes 
committed  on  the  high  or  open  seas,  even  though  the 
crimes  were  committed  by  the  Queen's  subjects,  because 
the  commissions  of  the  judges  applied  in  terms  only  to 
counties,  and  the  juries  were  summoned  only  to  trv  cases 
within  counties,  and  the  hi^h  or  open  sea  is  witnin  no 
county.  The  Question  is,  whether  the  admiral  had  such 
jurisdiction.  Inow  as  to  the  quarrel  which  arose  regarding 
prohibitions  between  the  admiral  and  the  common  law 
judges,  which  is  described  in  the  4th  Institute,  title  (The 
Court  of  Admiralty),  it  is  manifest  that  it  related  to  con- 
tracts, pleas,  and  querels  made  or  done  upon  a  river,  haven, 
or  creek  within  a  county.  The  answer  of  the  judges  so 
states  the  matter  in  terms.  There  was  no  dispute  raised 
about  the  extent  of  the  admirars  jurisdiction  on  the  seas  out- 
side any  county.  The  question  of  the  ^extent  of  that  [146 
jurisdiction  is  not  touched  by  that  dispute.  The  statute  13 
Kich.  2,  c.  5,  does  not  in  any  way  restrict  the  jurisdiction  of 
the  admiral  on  the  sea  not  within  a  county.     The  admirals 
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and  their  deputies,  it  says,  "shall  not  meddle  from  hence- 
forth with  anything  done  within  the  realm  of  England,  but 
only  with  things  done  upon  the  sea."  This  is  evidently 
pointed  at  the  same  dispute.  It  recognizes  the  jurisdiction 
of  the  admiral  in  respect  of  things  done  upon  the  sea.  The 
term  "realm,"  thereiore,  by  the  context  means  that  part  of 
the  realm  which  is  within  counties.  And  so  15  Rich.  2,  c.  3, 
is  a  declaration  against  an  alleged  jurisdiction  of  the  admi- 
ral "  within  the  bodies  of  counties  either  by  land  or  water." 
The  exception,  therefore,  in  that  statute  as  to  death  or  may- 
hem done  in  great  ships,  &c.,  applies  also  to  such  crimes 
committed  in  such  ships,  though  they  are  within  the  body 
of  a  county.     The  Commentary  of  Lord  Coke  says  so. 

"This  latter  clause  fives  the  admiral  farther  jurisdiction  in  case  of  death  and 
majhem,  but  in  all  other  happening  within  the  Thames  or  io  any  other  river, 
port,  or  water  which  are  within  any  county  of  the  realm,  &«.,  by  express  words 
of  this  act  of  Parliament,  the  admiral  or  his  deputy  hath  now  jurisdiction."  - 

This  statute  therefore  does  not  define,  or  restrain,  or  limit 
any  jurisdiction  which  the  admiral  had  of  things  done  on 
the  seas.  And  the  Commentary  seems  to  me  to  assume  that 
the  admiral  already  had  jurisdiction  in  respect  of  death  and 
mayhem  done  and  caused  on  the  seas.  I  do  not,  of  course, 
mean  to  say  that  it  suggests  that  he  had  jurisdiction  to  ad- 
minister the  law  of  England  in  respect  of  things  done  to 
which  the  law  of  England  was  not  applicable,  but  it  does 
seem  to  me  that  it  assumes  that  he  had  jurisdiction  to  ad- 
minister the  law  of  England  to  everything  done  on  the  seas 
to  which  the  law  of  England  was  properly  applicable. 

The  administi-ation  of  the  whole  law  of  England  is  assumed 
to  be  divided  between  the  land  courts  and  the  admiral's 
court.  He  cites,  but  with  a  wrong  reference,  as  acknowl- 
edging the  jurisdiction  of  the  admiral,  a  statute  of  Elizabeth 
in  these  terms : — 

"  All  and  every  such  of  the  said  offences  before  mentioned  as  hereafter  shall 
be  done  on  the  main  sea,  or  coast  of  the  sea  being  no  part  of  the  body  of  any 
county,  &c." 

So  that,  savs  Lord  Coke,  by  the  judgment  of  the  whole 
Parliament  the  jurisdiction  of  the  Lord  Admiral  is  wholly 
147]  confined  to  *the  ''main  sea,"  or  "coasts  of  the  sea 
being  no  parcel  of  the  body  of  any  county  of  this  realm." 

I  cannot  help  thinking  that  the  mention,  both  in  the  stat* 
ute  and  the  Commentary,  of  both  the  main  sea  "and  the 
coasts  of  the  sea,"  which  latter  must  refer  to  sea  no  part  of 
a  county,  i.e.,  to  sea  which  is  below  low-water  mark  and 
which  is  open  sea,  is  pregnant  with  an  assumption  by  Lord 
Coke  that  there  is  a  difference  between  the  open  sea,  called 
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the  main  sea,  and  the  open  sea  on  the  coast.     And  in  the 
case  of  The  Admiralty  (*)  Lord  Coke  says : 

'*  Upon  which  book  I  observe,  &c.  This  proves  directly 
that  then  the  admiral  had  jurisdiction  to  adjudge  things 
done  upon  the  sea  from  wlience  no  pais  may  come ;  and  this 
did  not  begin  then,  but,  without  question,  so  long  as  there 
has  been  trade  and  traffic  (which  is  the  life  of  every  land), 
there  was  marine  jurisdiction  to  redress  depredations,  pira- 
cies, murders,  and  other  offences  upon  the  sea,  &c.;  and 
this  does  appear  by  the  said  Beresford,  C.  J.,  who  speaketh 
in  the  voice  of  the  court,  where  he  says  that  the  King  willeth 
that  the  peace  be  as  well  kept  upon  the  sea  as  upon  the 
land,  ana  it  is  not  possible  that)  peace  should  be  kept  with- 
out jurisdiction  of  justice." 

This  is  a  strong  assertion,  that  the  jurisdictioi>  of  the 
sovereign  authority,  whatever  that  was,  that  is,  to  whatever 
it  was  applicable,  to  preserve  peace,  was,  in  respect  of 
things  done  upon  the  sea,  given  to  the  Lord  High  Admiral. 
I  think  that  the  cases  cited  by  Lord  Hale  are  consistent  with 
the  supposition  that  those  which  were  criminal  cases  were 
cases  of  piracy,  and  therefore  that  thej  cannot  be  relied  on 
as  judicial  decisions  of  the  point  now  in  question ;  but  still, 
I  tnink  that  the  opinion  or  Lord  Hale  himself  is  of  great 
weight,  and  that  in  favor  of  the  view  that  either  the  Admi- 
I'alty  or  the  Queen's  Bench  had  criminal  jurisdiction  in  re- 
spect of  treasons  and  felonies  done  on  those  seas  which  were 
claimed  to  be  the  seas  of  England,  and  that  such  jurisdiction 
existed  on  the  ground  of  the  locality  of  the  crime.  If  so, 
such  jurisdiction  extended  to  the  crime  by  whomsoever  there 
committed,  for  that  is  the  meaning  of  jurisdiction  by  reason 
of  locality.  The  charge  of  Sir  Leoline  Jenkins  is  unfortu- 
nately open  to  the  remark  that  it  is  declamatory,  and  there- 
fore inexact.  Yet  it  is  a  statement  of  the  law  upon  the  very 
point  of  the  jurisdiction  of  the  admiralty  over  crimes  mad(> 
by  one  of  the  most  learned  of  English  civilians  and  interna- 
tional lawyers.  It  is  reported  by  *Curteis  as  an  an-  [148 
^hority  for,  and  judicial  exposition  of,  the  law.  It  certainly 
seems  to  me  to  claim  for  the  admiral  no  less  than  all  the 
jurisdiction  over  the  sea  as  to  criminal  offences  which  the 
sovereign  might  properly  exercise.  It  claims,  no  doubt, 
also  something  more.  But  the  excess  of  the  claim  does 
not  seem  to  me  to  derogate  from  the  authority  of  the  view 
of  this  great  lawyer,  that  the  King  had  deputed  to  the  ad- 
miral all  the  administration  of  criminal  law  in  respect  of 

0)  12  Co.  Rep.,  79,  80. 

19  E^G.  Rep.  67 
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crimes  committed  on  the  seas  which  the  King  could  prop- 
erly depute. 

Considering,  therefore,  the  presumption  to  be  in  favor  of 
the  constitution  of  a  court  to  administer  the  criminal  law, 
which  it  was  the  first  duty  of  the  sovereign  to  administer, 
and  considering  that  all  the  authorities  which  speak  of  that 
court  speak  of  its  jurisdiction  without  any  terms  of  restric- 
tion, I  think  it  is  proved  that  the  admiral's  court  was 
authorized  by  the  sovereign  authority  to  administer  the 
criminal  law  m  respect  of  all  cases  happening  on  the  seas 
outside  of  counties  to  which  the  criminal  law  of  England 
might  properly  be  applied,  and  therefore  to  all  offences,  by 
whomsoever  committed,  which  are  committed  within  the 
three  miles  adjacent  to  the  coast.  There  are  no  words  of 
restriction  in  the  statutes  through  which  the  jurisdiction  of 
the  admiral  is  transferred  to  the  Central  Criminal  Court. 
The  phraseology  of  9  Geo.  4,  c.  31,  s.  32,  is  of  the  largest 
capacity,  and  the  crime  of  manslaughter  is  one  mentioned 
at  8.  9  in  the  act. 

It  follows,  therefore,  in  my  opinion,  that  the  Central 
Criminal  Court  has  jurisdiction  to  try  all  crimes  made 
cognizable  in  general  terms  by  English  law  which  maybe 
committed  bv  British  subjects  on  any  part  of  the  sea,  or 
which  may  be  committed  by  any  foreigner  on  board  any 
British  ship  in  any  part  of  the  sea,  or  which  may  be  com- 
mitted by  any  foreigner  or  British  subject  in  any  ship, 
British  ori'oreign,  on  the  open  sea  within  three  miles  of  the 
coast  of  Great  Britain. 

As  to  the  question  of  whether  the  criminal  offence  charged 
in  this  case,  namely,  the  offence  of  manslaughter,  was  com- 
mitted on  board  of  the  foreign  ship  or  on  board  of  the  Brit- 
ish ship,  I  agree  entirely  with  the  Lord  Chief  Justice  that  it 
was  hot  committed  on  board  of  either.  There  was  no  juris- 
diction, Uierefore,  given  in  respect  of  a  complete  offence 
149]  committed  locally  within  the  British  *ship.  If  there 
had  been  a  complete  offence  within  the  foreign  ship,  there 
would  have  been  no  exemption  on  that  ground  from  liability 
to  English  law.  The  only  jurisdiction  in  respect  of  locality 
which  arises  is  that  which  arises  from  the  fact  of  the  foreign 
ship  having  been  within  the  territory  of  Great  Britain. 
Because  she  was,  T  am  of  opinion  that  the  Central  Criminal 
Court  had  jurisdiction  to  try  the  case,  and  that  the  prisoner 
was  legally  convicted. 

Bramwell,  J.A.r  I  am  of  opinion  that  this  conviction 
should  be  quashed.  The  question  is  whether  the  case  is 
within  the  jurisdiction  of  the  admiralty.    The  first  ground 
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on  which  it  is  said  that  it  is,  is  that  the  matter  occurred 
witfiin  three  miles  of  the  English  shore,  it  being  admitted 
as  to  this  point  that  if  it  had  occurred  beyond  that  distance 
there  would  be  no  jurisdiction.  As  no  statute  has  given 
jurisdiction  on  that  ground  it  follows  that  the  admiralty, 
if  it  has  that  jurisdiction  now,  always  has  had  it.  Now 
tliere  is  no  case,  no  doctrine,  no  trace  of  opinion  by 
judge  or  writer  that  the  admiralty  ever  had  a  criminal  ju- 
risdiction in  matters  occurring  within  a  distance  of  three 
miles  which  it  would  not  have  had  they  occurred  beyond 
that  distance. 

One  gi-eat  argument  in  support  of  the  claim  of  jurisdiction 
is,  that  unless  it  exists,  British  subjects  might  be  run  down 
or  otherwise  injured,  within  a  few  yards  of  the  British  shore, 
with  impunity  as  far  as  British  criminal  law  is  concerned. 
The  answer  to  which  is,  that  even  though  the  Crown  is  right 
on  this  point  the  same  thing  is  true  of  a  few  yards,  distant 
from  the  three  miles.  I  am  not  influenced,  on  the  other 
hand,  by  the  argument  that  an  act  dofie  on  a  foreign  ship 
by  one  foreigner  on  another  passing  within  the  three  miles 
would  be  the  subject  of  our  criminal  law  if  the  Crown  is 
right  on  this  point,  and  that  a  child  born  in  such  a  case  * 
would  be  British.  It  may  or  may  not  be  so.  But  the  same 
consequence  would  follow  if  the  foreign  ship  were  in  a 
British  port.  It  is  true  that  in  that  case  it  would  have 
sought  onr  hospitality,  and  not  be  exercising  a  right  of  navi- 
gation. But  I  can  see  no  great  difference  between  a  ship 
sailing  inside  or  outside  Plymouth  Breakwater.  If  such 
consequences  follow  logically,  they  do  not  seem  to  me  to 
preclude  the  possibility  of  what  the  *Crown  contends  [150 
for.  I  am  influenced  by  what  the  Solicitor  General  said  we 
ought  not  to  be  influenced  by,  viz.,  the  possible  consequence 
of  our  decision,  or  rather  that  which  would  flow  from  it,  if 
in  favor  of  the  Crown  on  this  point.  The  right  we  should 
claim  we  must  concede  to  other  countries,  and  so  admit  that 
whatever  laws  they  thought  flt  to  make  bound  our  ships 
when  within  three  miles  of  their  shores ;  and  as  to  our  own 
shores  in  our  remote  colonies,  that  we  were  as  responsible 
for  all  that  took  place  within  three  miles  of  our  shores,  as  if 
it  had  taken  place  on  land.  No  doubt  if  the  law  is  so,  we 
ought  to  declare  it,  regardless  of  consequences.  But  if  it  is 
a  measuring  cast  which  opinion  is  right,  I  think  we  ought 
to  leave  it  to  the  Legislature,  and  not  make  a  law  ourselves 
with  imi)erfect  powers.     On  the  ground,  then,  that  no  such  . 

1'urisdiction  as  now  claimed  has  ever  been  claimed  before, 
hold  that  none  exists.     This  may  be  a  very  narrow-minded 
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view  of  the  matter — my  excuse  for  it  is  that  I  believe  it 
is  right. 

As  to  the  authorities,  I  can  only  say  that  there  is  none 
which  suggests  such  a  criminal  jurisdiction  as  now  claimed. 

There  is  another  remark  I  wish  to  make  on  this  head. 
As  a  rule,  where  the  sovereign  has  jurisdiction  there  is  alle- 
giance, permanent,  as  subject  or  citizen,  or  temporary,  as 
being  within  the  territory.  In  such  case  there  is  a  corre- 
sponding duty  of  protection.  Do  any  of  those  exist  in 
this  case  ? 

As  to  the  other  point,  that  the  offence  was  committed  on 
a  British  ship,  it  seems  to  me  enough  to  saj  that  the  offence 
of  manslaugnter  consists  of  an  act,  and  its  result — death. 
Here  the  act  was  on  the  Prussian  ship,  the  result,  death, 
r  was  in  the  water.  It  is  said,  suppose  there  was  an  indict- 
ment for  murder,  would  not  the  admiralty  have  jurisdiction 
if  the  act  was  wilful,  and  if  it  had,  would  not  a  conviction 
for  manslaughter  be  possible?  I  say,  No.  If  the  act  was 
wilful  it  is  done  where  the  will  intends  it  should  take  effect ; 
aliter  when  it  is  negligent.  The  same  argument  might  be 
used  as  to  a  murder  in  mid- Atlantic. 

Kelly,  C.B.:  I  have  had  the  advantage  of  considering 
with  great  attention  the  judgment  to  be  delivered  by  the 
Lord  Chief  Justice  of  England,  and  I  have  participated  in 
151]  the  preparation  of  *the  judgment  of  the  judge  of  the 
Admiralty  Court,  Sir  Robert  thillimore,  and  which  may, 
therefore,  be  taken  to  be  his  judgment  and  my  own;  and 
thus,  agreeing  substantially  with  both,  it  is  unnecessary 
tliat  I  should  say  more  than  to  observe  expressly  and  em- 
phatically that,  inasmuch  as  it  cannot  be  disputed,  that  the 
nigh  seas,  that  is  to  say,  all  the  whole  seas  oi  the  world  be- 
low low- water  mark,  are  open  to  the  whole  world,  and  that 
the  ships  of  every  nation  are  free  to  navigate  them,  I  hold 
that  no  one  nation  has  the  right  to  exercise  criminal  juris- 
diction over  the  ships  of  other  nations,  or  the  subjects  of 
other  nations  within  such  ships,  navigating  the  high  seas, 
that  is,  passing  through  the  high  seas  (without  casting  an- 
chor or  stopping)  between  one  foreign  port  and  another, 
unless  by  treaty,  or  express  agreement,  or  unless  by  some 
uniform,  general,  and  long-continued  usage,  evidenced  by 
the  actual  exercise  of  such  jurisdiction  acquiesced  in  bv  the 
nation  or  nations  affected  by  it ;  whereas  not  one  single  in- 
stance of  the  exercise  of  such  a  jurisdiction  is  to  be  found 
in  the  history  of  the  world  from  the  beginning  of  time ;  and 
it  appears  to  me  indisputable  that  no  authorities  of  any 
number  of  writers  upon  international  law,  even  if  they  were 
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(which  they  are  not)  express  and  uniform  to  the  sarae  effect, 
can  take  away  or  impose  conditions  upon  the  right  to  the 
free  navigation  of  the  high  seas  by  all  the  nations  of  the 
world,  or  bring  the  people  of  all  nations  within  the  criminal 
jurisdiction  of  England  without  their  assent. 

The  limited  jurisdiction  exercised  within  three  miles,  or 
some  other  space  or  distance,  for  some  purposes  has  been 
established  and  sanctioned  by  a  long-continued  actual  ex- 
ercise of  it  by  the  one  nation,  acquiesced  in  by  all  others 
against  or  in  respect  of  whom  it. has  been  claimed.  But  the 
right  to  seize  and  try  in  England  for  an  oflfence  committed 
on  the  liigli  seas  by  a  foreign  commander  of  a  foreign  vessel 
on  a  foreign  voyage,  can,  in  niy  opinion,  no  more  exist  than 
the  right  to  seize  and  try  in  England  any  foreigner  for  an 
act  done  in  his  own  country,  a  foreign  territory,  which  act 
may  happen  to  constitute  a  criminal  offence  by  the  law  of 
England. 

Lord  Coleridge,  C.J.:  I  have  had  the  advantage  of 
reading  and  considering  the  judgments  which  have  been 
already  delivered,  and  that  also  which  will  be  delivered  after 
mine  by  the  head  of  *this  court.  I  assent  without  [152 
qualification  to  the  reasoning  npon  the  first  point  oi  my 
Brothers  Brett  and  Lindley  ;  upon  the  second,  to  the  rea- 
soning of  my  Brother  Denman  ;  although  upon  the  second 
point  I  admit  that  I  do  not  feel  free  from  doubt.  In  an 
ordinary  case,  therefore,  I  should  content  myself  with  simply 
expressing  my  assent,  referring  to  those  judgments  for  the 
reasons  of  it ;  but  in  this  case  it  seems  fit  that  I  should  indi- 
cate shortly  the  train  of  reasoning  bv  which  this  conclusion 
has  been  arrived  at.  I  agree  in  thinking  it  clear  that  unless 
the  place  where  the  offence  was  committed  was  part  of  the 
realm  of  England  locally,  or  unless  the  offence  itself  was 
committed  on  board  a  British  ship,  whether  the  British  ship 
was  locally  within  the  realm  of  England,  or  without  it,  the 
conviction  cannot  stand. 

But,  first,  I  think  the  offence  was  committed  within  the 
realm  of  England ;  and  if  so,  there  was  jurisdiction  to  try 
it.  Whether  there  was  any  jurisdiction,  and,  if  there  were, 
what  particular  court  was  to  exercise  it,  are  two  separate 
questions ;  and  I  am  here  concerned  only  with  the  former. 
Now  the  offence  was  committed  much  nearer  to  the  line  of 
low- water  mark  than  three  miles;  and  therefore,  in  my 
opinion,  upon  English  territory.  I  pass  by  for  the  moment 
the  question  of  the  exact  limit  of  the  realm  of  England  be- 
yond low-water  mark.  I  am  of  opinion  that  it  does  go 
beyond  low-water  mark ;  and  if  it  does,  no  limit  has  ever 
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been  suggested  which  would  exclude  from  the  realm  the 
place  where  this  oflfence  was  committed.  But  for  the  differ- 
ence of  opinion  upon  the  bench,  and  for  the  great  deference 
which  is  due  to  those  who  differ  from  me,  I  should  have  said 
it  was  impossible  to  hold  that  England  ended  with  low- 
water  mart.  I  do  not  of  course  forget  that  it  is  freely  ad- 
mitted to  be  within  the  competency  of  Parliament  to  extend 
the  realm  how  far  soever  it  pleases  to  extend  it  by  enact- 
ments, at  least  so  as  to  bind  the  tribunals  of  the  country ; 
and  I  admit  equally  freely  that  no  statute  has  in  plain  terms, 
or  by  definite  limits,  so  extended  it.  But,  in  my  judgment, 
no  act  of  Parliament  was  required.  The  proposition  con- 
tended for,  as  I  understand,  is  that  for  any  act  of  violence 
committed  by  a  foreigner  upon  an  English  subject  within  a 
few  feet  of  low-water  mark,  unless  it  happens  on  boai-d  a 
British  ship,  the  foreigner  cannot  be  tried,  and  is  dispunish- 
153]  able.  As  I  understand  the  proposition,  *it  follows, 
further,  that  even  if  the  English  subject  be  an  officer  of  the 
Crown,  and  the  violence  is  committed  by  the  foreigner  in 
resisting  the  English  officer  in  the  execution  of  duties  which 
the  penal  or  police  laws  of  the  country  compel  him  to  per- 
form, laws  to  which  it  is  admitted  this  country  has  for  a 
series  of  years  subjected  her  coast  waters,  still  the  conse- 
quence is  the  same,  and  the  act  of  resistance,  though  result- 
ing in  the  death  of  the  officer,  unless  it  takes  place  on  board 
a  Sritish  ship,  cannot  be  made  the  subject  of  any  criminal 
proceeding  in  any  court  of  the  country  where  the  officer  has 
been  outraged.  This  it  is  said  has  always  been  the  law, 
and  it  is  the  law  now.  The  argument  ao  inconvenienti  is 
perhaps  not  one  which  sound  logic  recognizes ;  and  a  start- 
ling conclusion  does  not  always  snow  that  the  premises  from 
which  it  follows  are  untenable.  But  the  inconvenience  here 
is  so  grave,  and  the  conclusion  so  startling,  as  to  make  it 
reasonable,  I  think,  to  say  that  the  burden  of  proof  lies 
heavy  upon  those  who  disregard  the  inconvenience  and 
maintain  the  conclusion. 

Now  my  Brothers  Brett  and  Lindley  have  shown  that  by 
a  consensus  of  writers,  without  one  single  authority  to  the 
contrary,  some  portion  of  the  coast  waters  of  a  country  is  con- 
sidered for  some  purposes  to  belong  to  the  country  the  coasts 
of  which  they  wash.  I  concur  in  thinking  that  the  discre- 
pancies to  be  found  in  these  writers  as  to  the  precise  extent 
of  the  coast  waters  which  belong  to  a  country  (discrepancies, 
after  all,  not  serious  since  the  time  at  least  of  Grotius)  are 
not^material  in  this  question  ;  because  they  all  agree  in  the 
principle  that  the  waters,  to  some  point  beyond  low-water 
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mark,  belong  to  the  respective  countries,  on  grounds  of  sense 
if  not  of  necessity,  belong  to  them  as  territory  or  sovereignty, 
in  property,  exclusively,  so  that  the  authority  of  France 
or  Spam,  of  Holland  or  England,  is  the  only  authority  re- 
cognized over  the  coast  waters  which  adjoin  these  countries. 
This  is  established  as  solidly  as,  by  the  very  nature  of  the 
case,  any  proposition  of  international  law  can  be.  Strictly 
speaking,  international  law  is  an  inexact  expression^  and  it; 
is  apt  to  mislead  if  its  inexactness  is  not  kept  in  mind. 
Law  implies  a  law-giver,  and  a  tribunal  capable  of  enforcing 
it  and  coercing  its  transgressors.  But  there  is  no  common 
law-giver  to  sovereign  states  ;  and  no  tribunal  has  the  power 
to  ]|;)iud  them  by  decrees  or  coerce  them  if  they  transgress. 
*The  law  of  nations  is  that  collection  of  usages  which  [154 
civilized  states  have  agreed  to  observe  in  their  dealings 
with  one  another.  What  these  usages  are, whether  a  par- 
ticular one  has  or  has  not  been  agreed  to,  must  be  matter  of 
evidence.  Treaties  and  acts  of  state  are  but  evidence  of  the 
agreement  of  nations,  and  do  not  in  this  country  at  least 
per  se  bind  the  tribunals.  Neither,  certainly,  does  a  con- 
sensus of  jurists;  but  it  is  evidence  of  the  agreement  of 
nations  bn  international  points;  and  on  such  points,  when 
they  arise,  the  English  courts  give  effect,  as  part  of  English 
law,  to  such  agreement. 

Regarding  jurists,  then,  in  the  light  of  witnesses,  it  is  their 
competency  rather  than  their  ability  which  most  concerns 
US.  We  hud  a  number  of  men  of  education  of  manjr  different 
nations,  most  of  them  quite  uninterested  in  maintaining  any 
particular  thesis  as  to  the  matter  now  in  question,  agreeing 
generally  for  nearly  three  centuries  in  the  proposition  that 
the  territory  of  a  maritime  country  extends  beyond  low- 
water  mark.  I  can  hardly  myself  conceive  stronger  evi- 
dence to  show  that,  as  far  as  it  depends  on  the  agreement  of 
nations,  the  territory  of  maritime  countries  does  so  extend. 
For  myself  I  must  add  that,  besides  their  competency,  I 
have  the  greatest  respect  and  admiration  for  the  character 
and  abilities  of  such  of  these  writers  as  I  am  personally  fa- 
miliar with.  It  is  not  difficult  in  the  works  of  a  voluminous 
writer,  or  indeed  of  any  writer,  nay,  even  in  the  reported 
judgments  of  great  judges,  to  find  statements  exaggerated 
or  untenable,  beliefs  which  lapse  of  time  has  shown  to  be 
unwise,  prejudices  which  must  always  have  been  foolish. 
But  these  things  do  not  detract  from  the  just  authority  of 
distinguished  men,  and,  if  the  matter  were  to  be  determined 
for  the  tirst  time,  I  should  not  hesitate  to  hold  that  civilized 
nations  had  agreed  to  this  .prolongation  of  the  territory  of 
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maritime  states,  upon  the  authority  of  the  writers  who  have 
been  cited  in  tliis  argument  as  laying  down  the  affirmative 
of  this  proposition. 

But  it  is  not  now  to  be  done  for  the  first  time.  For  from 
the  two  judgments  to  which  I  have  already  had  occasion  to 
refer  it  sufficiently  appears  that  a  number  of  English  judges* 
of  the  very  highest  authority,  have  themselves  accepted  and 
acted  upon  the  authority  of  these  jurists.  Lord  Talbot,  Lord 
155]  Hard wicke,  Lord  *Mansfield,  Lord  Stowell  and  Dr.' 
Luslnngton,  form  altogether  a  body  of  judges  sufficient  to 
support  the  authority  of  the  writers  upon  whom  they  relied. 

Furthermore,  it  has  been  shown  that  English  judges  have 
held  repeatedly  that  these  coast  waters  are  portions  of  .the 
realm.  It  is  true  that  this  particular  point  does  not  seem 
ever  distinctly  to  have  arisen.  But  Lord  Coke,  Lord  Stowell, 
Dr.  Lushington,  Lord  Hatherley,  L.C.,  Erie,  C.J.,  and  Lord 
Wensleydaie  (and  the  catalogue  might  be  largely  extended) 
have  all,  not  hastily,  but  in  writing,  in  prepared  and  de- 
liberate judgments,  as  part  of  the  reasoning  necessary  to 
support  their  conclusions,  used  language,  some  of  them 
repeatedly,  which  I  am  unable  to  construe,  except  as  assert- 
ing on  the  part  of  these  eminent  persons,  that  the  realm  of 
England,  the  territory  of  England,  the  property  of  the  State 
and  Crown  of  England  over  the  water  and  the  land  beneath 
it,  extends  at  least  so  far  beyond  the  line  of  low  water  on 
the  English  coast  as  to  include  the  place  where  this  offence 
was  committed.  I  should  only  waste  time  if  I  were  to  go 
through  again  the  cases  which  my  learned  Brothers  have  so 
fully  and  so  accurately  examined.  It  is,  I  presume,  compe- 
tent for  the  court  to  overrule  those  cases;  but  at  least  it 
must  be  admitted  that  they  decide  as  much  a^  this.  It  is, 
perhaps,  referring  to  weaker  authorities  in  order  to  support 
stronger  ones ;  but  I  will  add  that  the  English  and  American 
text- writers,  and  two  at  least  of  the  most  eminent  Ameiican 
judges,  Marshall  and  Story,  have  held  the  same  thins. 

Further — at  least  in  one  remarkable  instance — the  British 
Parliament  has  declared  and  enacted  this  to  be  the  law.  In 
the  present  reign  two  questions  arose  between  Her  Majesty 
and  the  Prince  of  Wales  as  to  the  property  in  minerals  below 
high-water  mark  around  the  coast  of  Cornwall.  The  first 
question  was  as  to  the  property  in  minerals  between  high 
'  and  low-water  mark  around  the  coasts  of  that  county  ;  and 
as  to  the  property  in  minerals  below  low-water  mark  won 
by  an  extension  of  workings  begun  above  low-water  mark. 
This  was  referred  by  Lord  Chancellor  Cranworth  on  the  part 
of  Her  Majesty,  and  by  Lord  Kingsdown,  the  then  Chan- 
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cellor  of  the  Duchy,  on  the  part  of  the  Prince  of  Wales,  to 
the  arbitration  of  Sir  John  Patteson.  His  decision  led  to 
the  passing  of  an  act  of  Parliament,  and  a  farther  question 
as  to  the  minerals  *below  low-water  mark  was  referred  [156t 
by  Lord  Selborne,  then  Sir  Roundell  Palmer,  the  Queen's 
Attorney-General,  and  Sir  William  Alexander,  the  Attorney- 
General  to  the  Prince  of  Wales,  to  the  arbitration  of  Sir 
John  Coleridge.  All  the  proceedings, in  both  references  were 
in  writing;  and  by  the  kindness  of  Viscount  Portraan,  the 
present  Lord  Warden  of  the  Stannaries,  I  have  been  fur- 
nished with  copies  of  the  whole  of  them.  As  might  be  ex- 
jHJCted  from  the  known  characters  of  the  persons  who  drew 
and  settled  all  the  statements  in  both  cases,  the  greatest 
learning  and  ability  were  displayed  in  them ;  most  of  the 
authorities  cited  before  us  are  cited  in  the  arguments  on 
behalf  of  the  Crown  and  the  Prince  of  Wales,  and  some  others 
of  considerable  importance  not  cited  to  us  are  cited  there. 
The  whole  argument  on  the  part  of  the  Crown  was  founded 
on  the  proposition  that  the  fundus  maris  below  low- water 
mark,  and  therefore  beyond  the  limits  of  the  county  of  Corn- 
wall, belonged  in  property  to  the  Crown.  The  Prince  was 
in  possession  of  the  disputed  mines ;  he  had  worked  them 
from  land  undoubtedly  his  own ;  and,  therefore,  unless  the 
Crown  had  a  right  of  property  in  the  bed  of  the  sea,  not  as 
first  occupier— for  the  Prince  was  first  occupier,  and  was  in 
occupation, — the  Crown  must  have  failed.  The  argument 
on  behalf  of  the  Duchy  was  twofold :  first,  that  all  which  ad- 
joined and  was  connected  with  the  county  of  Cornwall  passed 
to  the  Dukes  of  Cornwall  under  the  terms  of  the  original 
grant  to  them  at  the  time  of  the  creation  of  the  Duchy ;  and, 
therefore,  that  even  if  the  bed  of  the  sea  elsewhere  belonged 
to  the  Crown,  it  had  passed  from  the  Crown  to  th^Duke  in 
the  seas  adjacent  to  Cornwall ;  secondly,  th^t  the  bed  of  the 
sea  did  not  belong  to  the  Crown,  and  that  the  Prince  was 
entitled,  as  first  occupier,  to  the  mines  thereunder.  I  pass 
by,  as  not  relevant  to  the  present  inquiry,  tlie  argument  as 
to  the  property  in  the  soil  between  high  and  low  water,  and 
I  omit  Sir  John  Patteson's  decision  on  that  point  in  favor  of 
the  Duchy  as  not  material.  On  the  second  point  he  thus 
expressed  himself: — 

"I  am  of  opinion,  and  so  decide,  that  the  right  to  the 
minerals  below  low- water  mark  remains  and  is  vested  in  the 
Crown,  although  those  minerals  may  be  won  by  workings 
commenced  above  low- water  mark  and  extended  below  it." 

And  he  recommended  the  passing  of  an  act  of  Parliament 
19  Eng.  Bep.  68  M 
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157]    to  *give  practical  effect  to  his  decision,  so  far  as  it 
was  m  favor  of  the  Crown. 

The  act  of  Parliament  accordingly  was  passed,  the  21  & 
22  Vict.  c.  109,  a  public  act.  By  s.  2  it  is  not  merely  en- 
acted, but  declared  and  enacted  as  follows : — 

**  All  mines  and  minerals  lying  below  low- water,  mark  under  the  open  sea 
adjacent  to  but  not  being  part  of  the  county  of  Cornwall  are,  as  between  the 
Queen's  Majesty,  in  rij?ht  of  her  C^rown.  on  the  one  hand,  and  His  Royal  Ilifh- 
ness  Albert  Edward  JPrince  of  Wales  and  Duke  of  Cornwall,  in  right  of  his 
Duchy  of  Cornwall,  on  the  other  hand,  Tested  in  Her  Majesty  the  Queen  in  right 
of  her  Crown  as  part  of  the  soil  and  territorial  possessions  of  the  Crown." 

A  subsequent  question  was  raised  as  to  minerals  in  the 
beds  of  estuaries,  below  low- water  mark,  but,  so  to  speak, 
intrafauces  CornubicB:  and  this  question,  which  arose  after 
the  death  of  Sir  John  Patteson,  was  referred  for  decision  to 
Sir  John  Coleridge.  This  decision  was  substantially  in 
favor  of  the  Prince,  and  the  arguments  in  the  former  ftase 
were  repeated  before  him  ;  but  as  he  had  to  decide  the  mat- 
ter after  the  passing  of  .the  act  of  Parliament,  and  in  truth 
as  to  the  construction  to  be  placed  upon  its  clauses,  it  is  not 
material  to  refer  in  detail  to  the  words  of  his  judgment  and 
award: 

It  is  true,  that  the  particular  question  between  Her  Ma- 

I'esty  and  the  Prince  oc  Wales,  which  arose  in  respect  of  the 
)ed  of  the  sea  adjacent  to  tlie  county  of  Cornwall,  could  not, 
as  far  as  I  know,  arise  in  respect  of  the  bed  of  the  sea  adja- 
cent to  any  other  county.  But  it  might  well  arise  between 
Her  Majesty  and  private  persons  all  round  the  Bi-itish 
Islands.  The  sovereign  stands  in  no  more  peculiar  relation 
to  Cornwall  than  she  does  to  Kent.  There  is  no  reason,  legal 
or  otherwise,  as  far  as  I  am  aware,  why  the  bed  of  the  sea 
**  adjacent  to  but  not  part  of  the  county  of  Cornwall "  should 
be,  and  why  the  bed  of  the  sea  adjacent  to,  but  not  part  of  the 
county  of  Kent,  where  this  offence  was  committed,  should 
not  be,  '*part  of  the  soil  and  territorial  possession  of  the 
Crown"  in  the  words  of  the  act  of  Parliament.  Parliament 
did  but  apply  to  a  particular  case,  in  order  to  settle  a  ques- 
tion between  the  two  highest  persons  in  the  state,  that  wliich 
is  and  always  has  been,  the  law  of  this  country.  We  have 
158]  therefore  it  seems  the  express  *and  definite  authority 
of  Parliament  for  the  proposition  that  the  realm  does  not 
end  with  low- water  mark,  but  that  the  open  sea  and  the  bed 
of  it  are  part  of  the  realm  and  of  the  territory  of  the  sove- 
reign. If  so  it  follows  that  British  law  is  supreme  over  it, 
and  that  the  law  must  be  administered  by  some  tribunal. 
It  cannot,  for  the  reasons  assigned  by  my  Brother  Brett,  be 
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administered  by  the  judges  of  oyer  and  terminer ;  it  can  be, 
and  always  could  be,  by  the  admiralty,  and  if  by  the  admi- 
ralty, then  by  the  Central  Criminal  Court. 

I  do  not  feel  much  pressed  by  the  undoubted  fact  that  no 
record  can  be  found  of  the  exercise  of  this  particular  author- 
ity. Cases  of  collision  are  not  often  the  subject  of  criminal 
inquiry,  they  do  not  often  happen  within  local  limits  so  as 
to  raise  this  particular  question.  If  they  were  cases  of 
wanton  violence  they  would  in  former  days,  I  conceive,  have 
been  very  summarily  disposed  of.  Sometimes,  no  doubt, 
the  fact  that  a  jurisdiction  has  never  been  exercised  is  a 
strong  argument  against  the  existence  of  the  jurisdiction ; 
but  the  force  of  this  argument  varies  with  circumstances; 
and  though  undoubtedly  it  is  a  matter  to  be  considered,  it 
does  not,  I  think,  in  this  case  outweigh  the  arguments  which 
establish  its  existence.  On  the  whole,  therefore,  I  am  of 
opinion  on  the  first  point  that  the  conviction  is  right. 

I  am  of  the  same  opinion,  though  with  some  doubt,  upon 
the  second,  i.e.,  that  the  offence  was  committed  on  board  an 
English  ship.  If  this  had  been  murder  it  would,  as  I  under- 
stand the  law,  be  clear  that  the  offence  was  so  committed. 
I  need  cite  no  further  authority  than  the  case  of  Meg.  v. 
Armstrong  (*),  decided  in  1875  by  my  lamented  Brother 
Archibald.  I  think  I  follow,  and  I  am  sure  I  feel  the 
weight  of,  the  reasoning  which  has  brought  the  Lord  Chief 
Justice  to  the  opposite  conclusion  on  this  point.  But  on 
the  whole,  though  not  without  some  hesitation,  I  concur  ill 
the  reasoning  of  \nj  Brother  Denman,  and  I  think  the  same 
rule  should  apply  m  manslaughter  which  applies  in  murder. 
And  on  the  second  point,  therefore,  I  am  of  opinion  that 
the  conviction  was  right  and  should  be  affirmed. 

*CocKBURN,  C.J.:  The  defendant  has  been  con-  [159 
victed  of  the  offence  of  manslaughter  on  the  high  seas,  on 
a  trial  had  at  the  Central  Criminal  Court,  under  the  statute 
4  &  5  Wm.  4,  c.  36,  s.  22,  which  empowers  the  judges  sit- 
ting there  to  hear  and  determine  offences  *' committed  on 
the  high  seas  and  other  places  within  the  jurisdiction  of  the 
admiralty  of  England."  The  facts  were  admittedly  such 
as  to  warrant  the  conviction,  if  there  was  jurisdiction  to 
try  the  defendant  as  amenable  to  English  law.  Being  in 
command  of  a  steamship,  the  Franconia,  and  having  occa- 
sion to  pass  the  Strathclyde,  a  British  ship,  the  defendant 
brought  his  ship  unnecessarily  close  to  the  latter,  and  then, 
by  negligence  in  steering,  ran  into  the  Strathclvde  and 
broke  a  hole  in  her,  in  consequence  of  which  she  filled  with 

O  18  Cox's  Or.  C,  184. 
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water  and  sank,  when  the  deceased,  wliose  death  tl)e  ac- 
cused is  charged  with  liaving  occasioned,  being  on  board 
the  Strathclyde,  was  drowned. 

That  the  negligence  of  which  the  accused  was  thus  guilty, 
having  resulted  in  the  death  of  the  deceased,  amounts  ac- 
cording to  English  law  to  manslaughter  can  admit  of  no 
doubt.  The  question  is,  whether  the  accused  is -amenable  to 
our  law,  and  whether  there  was  jurisdiction  to  try  him  1 

The  legality  of  the  conviction  is  contested,  on  the  ground 
that  the  accused  is  a  foreigner;  that  the  Pranconia,  the  ship 
he  commanded,  was  a  foreign  vessel,  sailing  from  a  foreign 
port,  bound  on  a  foreign  vovage;  that  the  alleged  offence 
was  committed  on  the  high  seas.  Under  these  circum- 
stances, it  is  contended  that  the  accused,  though  he  may  be 
amenable  to  the  law  of  his  own  country,  is  not  capable  of 
being  tried  and  punished  by  the  law  of  England. 

The  facts  on  which  this  defence  is  based  are  not  capable 
of  being  disputed;  but  a  twofold  answer  is  given  on  the 
part  of  the  prosecution  : — 1st.  That  although  the  occurrence 
on  which  the  charge  is  founded  took  place  on  the  high  seas 
in  this  sense,  that  the  place  in  which  it  happened  was  not 
within  the  body  of  a  county,  it  occurred  within  three  miles 
of  the  English  coast ;  that,  by  the  law  of  nations,  the  sea, 
for  a  space  of  three  miles  from  the  coast,  is  part  of  the 
territory  of  the  country  to  which  the  coast  belongs ;  that, 
consequently,  the  Franconia,  at  the  time  the  offence  was  com- 
mitted, was  in  English  w^aters,  and  those  on  board  were  there- 
160]  fore  *6ubject  to  English  law.  2dly.  That,  although 
the  negligence  of  which  the  accused  was  guilty  occurred  on 
board  a  foreign  vessel,  the  death  occasioned  by  such  negli- 
gence took  place  on  board  a  British  vessel ;  and  that,  as 
a  British  vessel  is  in  point  of  law  to  be  considered  British 
territory,  the  offence,  having  been  consummated  by  the 
death  of  the  deceased  in  a  British  ship,  must  be  considered 
as  having  been  committed  on  British  territory. 

I  reserve  for  future  consideration  the  arguments  thus  ad- 
vanced on  the  part  of  the  Crown,  and  proceed,  in  the  first 
instance,  to  consider  the  general  question — how  far,  inde- 
pendently of  them,  the  accused,  having  been  at  the  time  the 
offence  was  committed  a  foreign  subject,  in  a  foreign  ship, 
on  a  foreign  voyage,  on  the  high  seas,  is  amenable  to  the 
law  of  England. 

Now,  no  proposition  of  law  can  be  more  incontestable  or 
more  universally  admitted  than  that,  according  to  the  gen- 
eral law  of  nations,  a  foreigner,  though  criminally  responsi- 
ble to  the  law  of  a  nation  not  his  own  for  acts  done  by  him 
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while  within  tlie  limits  of  its  territory,  cannot  be  made  re- 
sponsible to  its  law  for  acts  done  beyond  such  limits : — 

" Leges cujusqae  imperii,"  says  Huber  de Conflictu  legum, 
citing  Dig.  de  jurisdictione,  1.  uit.,  *' Vim  habent  intra  ter- 
minos  ejusflem  ivipublicse,  omnesque  ei  subjectos  obligant, 
nee  ultra."  "-^ Extra  territoriuTTi  jus  dicenti  impune  non 
paretur^^  is  an  old  and  well-established  maxim.  ''No 
sovereignty,"  says  Story  (Conflict  of  Laws,  s.  639),  ''can 
extend  its  process  beyond  its  own  territorial  limits,  to  snb- 

1'ect  either  persons  or  property  to  its  judicial  decisions. 
Svery  exertion  of  authority  of  this  sort  beyond  this  limit  is  a 
mere  nullity,  g^nd  incapable  of  binding  such  persons  or  prop- 
erty in  any  other  tribunals."  '*  The  power  of  this  country," 
says  Dr.  Lushington  in  the  case  of  The  Zollverein  (*),  "is  to 
legislate  for  its  subjects  all  the  world  over,  and  as  to  for- 
eigners within  its  jurisdiction,  but  no  further." 

This  rule  must,  however,  be  taken  subject  to  this  qualifi- 
cation, namely,  that  if  the  legislature  of  a  particular  country 
should  think  tit  by  express  enactment  to  render  foreigners 
subject  to  its  law  with  reference  to  offences  committed  be- 
3'ond  the  limits  of  its  territory,  it  would  be  incumbent  on 
the  courts  of  such  country  to  give  effect  to  such  enactment, 
leaving  it  to  the  state  to  settle  the  question  of  international 
law  with  the  governments  of  other  nations.  *Tlie  [161 
question  of  express  legislation  will  be  dealt  with  hereafter. 
For  the  present  I  am  dealing  with  the  subject  with  reference 
to  the  general  law  alone. 

To  the  general  rule  to  which  I  have  referred  there  is  one 
exception — that  of  a  foreigner  on  board  the  ship  of  another 
nation.  But  the  exception  is  apparent  rather  than  real; 
for  by  the  received  law  of  every  nation  a  ship  on  the  high 
seas  carries  its  nationality  and  the  law  of  its  own  nation 
with  it,  and  in  this  respect  has  been  likened  to  a  floating 
portion  of  the  national  territory.  All  on  board,  therefore, 
whether  subjects  or  foreigners,  are  bound  to  obey  the  law 
of  the  country  to  which  the  ship  belongs,  as  though  they 
were  actually  on  its  territory  on  laud,  and  are  liable  to  the 
penalties  of  that  law  for  any  offence  committed  against  it. 

But  they  are  liable  to  that  law  alone.  On  board  a  foreign 
ship  on  the  high  seas,  the  foreigner  is  liable  to  the  law  of 
the  foreign  ship  only.  It  is  only  when  a  foreign  ship  comes 
into  the  ports  or  waters  of  another  state  that  the  ship  and 
those  on  board  become  subject* to  the  local  law.  These  are 
the  established  rules  of  the  law  of  nations.     They  have  been 

Q)  1  Sw.  Adm.,  96. 
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adopted  into  our  own  municipal  law,  and  must  be  taken  to 
form  part  of  it. 

According  to  the  general  law,  therefore,  a  foreigner  who 
is  not  residing  permanently  or  temporarily  in  British  terri- 
tory, or  on  board  a  British  ship,  cannot  be  held  responsible 
for  an  infraction  of  the  law.  of  this  country.  Unless,  there- 
fore, the  accused,  Keyn,  at  the  time  the  offence  of  wliich  he 
has  been  convicted  was  committed,  was  on  British  territory 
or  on  board  a  British  ship,  he  could  not  be  properly  brought 
to  trial  under  English  law,  iti  the  absence  of  express  legis- 
lation. 

Moreover,  while  the  accused  is  thus  on  general  principles 
exempt  from  being  subject  to  our  criminal  law  in  respect  of 
an  offence  committed  on  a  foreign  ship  on  the  high  seas,  if 
we  proceed  to  look  at  the  matter  in  a  more  technical  point 
of  view,  with  reference  to  jurisdiction,  equal  difficulties  will 
be  found  to  stand  in  the  way  of  the  prosecution. 

The  indictment  on  which  tiie  defendant  has  been  convicted 
alleges  the  offence  to  have  been  committed  on  the  high  seas, 
and  it  is  admitted  that  the  place  in  which  it  occurred  cannot 
162]  in  any  *sense  be  said  to  have  been  within  the'body 
of  a  county.  The  case^  therefore,  if  the  indictment  cslu  be 
maintained,  must  necessarily  fall  within  what  would  for- 
merly have  been  the  jurisdiction  of  the  admiral — a  jurisdic- 
tion now  transferred,  but  transferred  unaltered,  to  the 
common  law  courts.  It  becomes,  therefore,  necessary  to  in- 
quire more  particularly  into  the  character  and  extent  of  the 
admiralty  jirisdiction. 

From  the  earliest  period  of  our  legal  history,  the  cogni- 
zance of  offences  committed  on  the  nigh  seas  had  been  left 
to  the  iiirisdiction  of  the  admiral.  And  the  reason  is  obvi- 
ous. By  the  old  common  law  of  England,  every  offence  was 
triable  in  the  county  only  in  which  it  had  been  committed, 
as  from  that  county  alone  the  "  pais,"  as  it  was  termed — in 
other  words,  the  jurors  by  whom  the  fact  was  to  be  ascer- 
tained— could  come.  But  only  so  much  of  the  land  of  the 
outer  coast  as  was  uncovered  by  the  sea  was  held  to  be 
within  the  body  of  the  adjoining  county.  If  an  offence 
was  committed  in  a  bay,  gulf,  or  estuary,  inter  fauces  terrce^ 
the  common  law  could  deal  with  it,  because  the  parts  of 
the  sea  so  circumstanced  were  held  to  be  within  the  body 
of  the  adjacent  county  or  counties;  but,  along  the  coast, 
on  the  external  sea,  the  jurisdiction  of  the  common  law 
extended  no  further  than  to  low-water  mark.  But,  as 
from  the  time  when  ships  began  to  navigate  the  sea,  offences 
would  be  committed  on  it  which  required  to  be  repressed 
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and  punished,  while  the  coramori  law  jurisdiction  and  pro- 
cedure was  inapplicable-  to  such  offences,  as  not  having 
been  committed  within  the  boundary  of  any  countjr,  the 
authority  of  the  Crown  in  the  administration  of  justice  in 
respect  of  such  crimes  was  left  to  the  admiral,  as  exercising 
the  authority  of  the  sovereign  upon  the  seas. 

Even  the  ofBce  of  coroner  could  not,  for  the  like  reason, 
be  executed  by  the  coroner  of  a  county  in  respect  of  mat- 
ters arising  on  the  sea.  An  inquest  could  not  be  held  by 
one  of  these  oflScers  on  a  body  found  on  the  sea.  Such  juris- 
diction could  onJy  be  exercised  by  a  coroner  appointed  by 
the  admiral. 

A  similar  difficulty  existed  as  to  wrongs  done  on  the  sea, 
and  in  respect  of  which  the  party  wronged  was  entitled  to 
redress  by  civil  action,  till  the  anomalous  device  of  a  ficti- 
tious venue,  within  *the  jurisdiction  of  the  common  [163 
law  courts,  and  which  those  courts  did  not  allow  to  be  dis- 
puted, was  resorted  to,  and  so  the  power  of  trying  such  ac- 
tions was  assumed. 

It  is  true  tliat  in  Hale's  Pleas  of  the  Crown  (vol.  ii,  p.  12) 
it  is  sfated  that  prior  to  the  35  Edw.  Ill,  the  Court  of  Eling's 
Bench 

"Most  certainly  had,  usually,  cognizance  of  treasons  and 
felonies  done  on  the  narrow  seas,  though  out  of  the  bound- 
aries of  counties,  and  it  was  presented  and  tried  by  men  of 
the  adjacent  counties;  so  that,"  says  the  writer,  "even  in 
these  cases  of  felonies  or  treasons  committed  on  the  narrow 
seas,  the  King's  Bench,  or  special  commissions  of  oyer  and 
terminer,  secundum  legem  et  consueiv^inem  regni  anglicB^ 
had- a  concurrent  jurisdiction  with  the  Court  of  Admiralty." 

In  proof  of  this  eight  cases  are  cited,  of  which  one  had 
occurred  in  the  time  of  Edward  I,  four  in  that  of  Edward  II, 
and  thrt^e  in  that  of  Edward  III. 

The  original  editor  of  Hale's  work  has  given  us  in  a  note 
from  the  records  the  details  of  the  cases  referred  to  by  the 
author,  from  which  it  appears  that  of  these  eight  cases,  four 
were  in  the  nature  of  a  civil  remedy,  and,  as  it  would  seem, 
were  properly  within  the  jurisdiction  of  the  Court  of  King's 
Bench ;  four  were  cases  of  piracy,  which  may  have  been 
dealt  with  on  the  principle  that  piracy  is  triable  anywhere 
and  everywhere.  Sloreover,  as  to  two  of  the  latter  cases,  it  is 
doubtful  whether  the  offence  was  not  committed  within  the 
body  of  a  county,  and  therefore  triable  at  common  law. 

The  earliest  case,  in  the  34  Edw.  I,  was  of  a  peculiar 
character.     A  ship  of  certain  merchants  of  Lincoln,  richly 
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laden,  had  been  plundered  by  subjects  of  the  Count  of  Hai- 
nault,  in  Zealand,  for  which  satisfaction  had  been  demanded 
of  the  count  in  vain.  Therefore  a  writ  was  directed,  at  the 
suit  of  the  merchants,  to  the  bailiffs  of  Lynn,  to  seize  all  the 
goods  of  the  merchants  of  Hainault  at  Lynn,  and  keep  them 
till  the  Lincoln  merchants  had  received  satisfaction,  or  till 
further  order.  The  bailiffs  returned  nulla  bona  infra  balli- 
vam  suam.  One  of  the  Lincoln  merchants  traversed  the 
return,  alleging  that  the  bailiffs  had  levied  £31  17^.  of  the 
Hainault  merchants,  but  had  redelivered  the  same  without 
warrant,  which  appearing,  the  bailiffs  were  ordered  to  pay 
that  amount,  or  appear  coram  rege  in  octavis  trinitatis 
tcbicunque,  &c.  Subsequently,  the  Count  of  Hainault,  by 
1641  his  messengers,  acknowledged  *in  the  English  Par- 
liament that  he  was  indebted  to  the  English  merchants  in 
the  sum  of  £964,  of  which  £74  was  allotted  to  Walter  Le 
Ken,  one  of  them;  whereupon  a  writ  was  directed  at  his 
suit  to  the  sheriffs  to  levy  that  amount  of  certain  Hainault 
merchants  at  Yarmouth  arrested  by  consent  of  the  said 
count,  and  to  bring  the  money  into  Chancery  to  satisfy  the 
said  Le  Ken,  which  was  accordingly  done.  It  is  plain  that 
all  this  was  in  the  n^lture  of  a  civil  remedy,  and  as  the  case, 
not  having  happened  on  the  high  seas,  was  not  within  the 
jurisdiction  of  the  admiral,  and  the  remedy  was  by  civil 
process  within  the  realm,  the  matter  appears  to  have  been 
rightly  within  the  jurisdiction  of  the  King's  Bench. 

Another  case  was  a  civil  action  brought  by  the  mayor  and 
corooration  of  Grimsbv  against  certain  persons  for  loading 
and  unloading  their  ships  at  a  place  within  four  leagues  of 
Grimsby,  instead  of  bringing  them  to  Grimsby,  whereby  the 
corporation  had  lost  their  customs  and  dues.  This,  too, 
was  a  matter  of  which  the  court  might  well  take  cognizance. 
In  a  third  instance,  precepts  h^d  been  issued,  in  the  19 
Edw.  II,  to  the  sheriffs  of  several  counties,  to  attach^ certain 
persons  for  having,  during  a  truce  between  the  King  and  the 
Count  of  Flanders,  plundered,  with  armed  force,  a  Flemish 
ship  in  the  waters  of  Tyne^  and  for  having  taken  goods  to 
the  value  of  2,000  marks,  and  divided  the  spoil  among  them- 
selves. Several  persons  were  thereupon  arrested  by  the 
sheriff  of  Northumberland,  and  brougnt  coram  rege^  where 
they  were  impleaded  by  the  King's  attorney  for  having  part 
of  the  goods.  ^'  £Ji  ^dicunt  quod  niJiil  ceperunU  &o.^  etde 
Jioc  pommt  se  super  patriamy  Whereupon  the  King's 
attorney  joined  issue  with  them,  and  the  court  bailed  them 
dedie  in  diem  quousque^  &c.  It  is  plain  that  here  again  we 
have  only  a  proceeding  in  the  nature  of  civil  process  to 
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satisfy  a  claim  for  compensation  in  damages  for  a  pecuniary   , 
loss.     Moreover,  as  the  wrong  complained  of  hao^ occurred 
in  the  waters  of  Tvne,  it  must  have  been  committed  irUer 
fauces  terrcB^  and  therefore  was  within  the  jurisdiction  of 
the  common  law. 

In  the  26  Edw.  Ill,  John  Solandere  impleaded  several  per- 
sons de  placito  transgressionis^  per  billam^  for  entering 
his  ship,  super  costerum  maris  de  NortKlenn^  in  Norfolk, 
beating  and  wounding  *him,  and  plundering  the  ship,  [165 
which  they  then  left  in  a  helpless  condition,  by  reason  of 
which  it  was  lost ;  and  he  recoved  360  marks  for  the  dam- 
ages sustained  thereby.  Here,  again,  from  the  nature  of 
the  suit  and  the  recovery  of  damages,  it  is  plain  that  this, 
too,  was  in  the  nature  of  a  civil  proceeding.  I  have  not 
succeeded  in  making  out  what  place  is  meant  by  "North- 
'lenn."  But  as  it  is  stated  to  have  been  on  the  coast,  the 
wrongs  coipplained  of  may  have  occurred  inter  fauces  terror. 

Of  the  remaining  four  cases,  two  were  clearly  cases  of 
piracj,  which  may  have  been  deemed  common  ground. 
But  m  neither  of  these  cases  does  the  proceeding  appear 
to  have  originated  in  the  Court  of  King's  Bench.  In  one 
of  them,  in  18  Edw.  II,  several  persons  had  been  indicted 
for  piracy  before  the  admiral,  and  the  indictment  having 
been  returned  into  Chancery,  a  writ  had  been  issued  to  the 
sheriff  of  Gloucestershire  to  attach  the  said  persons,  and, 
auditA  quereld,  to  do  justice  to  the  merchants  whose  goods 
had  been  plundered,  detaining,  nevertheless,  the  offenders 
in  prison  till  delivered  in  course  of  law.  The  sheriff  neg- 
lecting to  execute  the  writ,  the  matter  was  brought,  it 
does  not  appear  how,  into  the  King's  Bench.  '^ Processus 
totiv^  negoiii  prcedicti^y  says  the  record,  *'was  brought 
coram  rege ;^^  after  which,  it  appearing  that  the  offenders 
had  been  indicted  at  common  law  as  well  as  before  the  ad- 
miral, a  capias  issued  to  the  sheriff  to  bring  them  coram  rege 
vJbicumque^  &c.,  to  answer  for  the  said  crime.  The  state- 
ment of  the  case  is  very  confused,  nor  does  it  appear  what 
further  became  of  it. 

In  another  case,  which  occurred  in  25  Edw.  Ill,  an  indict- 
ment for  piracy  had  been  found,  "  coram  vice  co7riiie  et  cus- 
todibus  pads  in  comitaiu  Linc,;^^  and  the  indictment 
having  been  removed  into  the  King's  Bench,  ad  responden- 
dum^ it  appeared  that  the  defendants  had  been  already  tried 
in  the  county  of  Lincoln,  and  acquitted.  Judgment  was 
therefore  given  ^^ut  eant  quieUy 

In  the  two  remaining  cases,  it  is  by  no  means  clear  that  the 
offence  was  not  committed  within  tne  body  of  a  county.    In 
19  Eng.  Rep.  69 
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the  8  Edw.  II,  a  mandate  is  said  to  have  issued  to  the  constable 
of  Dover  and  warden  of  the  Cinque  Ports  to  take  into  cus- 
tody several  persons  for  entering,  vi  et  armis,  a  ship  from 
166]  Flanders,  *laden  with  cloth,  binding  the  merchants, 
.and  taking  the  cloth ;  and  to  have  them  coram  rege^  ad 
responderidum.  But  it  is  not  said  that  the  offence  had  been 
committed  on  the  high  seas.  It  may  have  taken  place  inter 
fauces  terrcB^  or  even  in  harbor. 

In  the  27  Edw.  Ill,  the  coroner  of  London  delivered  coram 
rege, 

"  Qaasd^am  coqniUones  coram  ipso  factas^  by  several 
persons  who  confessed  that  they  had  feloniously  entered  a 
ship  near  Feversham,  thrown  the  men  in  it  into  the  sea, 
plundered  it,  and  then  sunk  it ;  that  they  had  then  gone 
from  Waxering,  usque  ad  forlongge  de  Tenet — which  from 
another  part  of  the  case  appears  to  ha^vebeenan  old  form 
of  Thane t — and  having  feloniously  entered  another  ship 
there,  stripped  it  of  what  goods  were  on  board,  and  killed 
all  that  were  on  it  except  two  women,  /ornicaverunt  cum 
illiSy  and  then  flung  them  into  the  sea."  After  which, 
"Four  of  these  criminals  being  brought  coram  rege,  and 
being  asked  what  they  had  to  say  why  judgment  should 
not  pass  against  them,  said  nothing,  whereupon  they  were 
condemned  to  be  drawn  and  hanged." 

Upon  what  ground  this  offence  was  held  to  be  within  the 

1'urisdiction  of  the  Court  of  King's  Bench,  is  not  stated, 
^ossibly  the  place  where  the  offence  was  committed  may 
have  been  considered  to  be  within  the  fauces  terrce^  Fever- 
sham  being  situated  on  a  navigable  creek,  a  mile  from  the 
sea;  in  which  case  the  court  would  have  had  jurisdiction  ; 
murder,  robbery,  and  rape,  not  being  less  within  the  com- 
mon law,  because  cQmmitted  on  the  sea,  if  occurring  within 
the  body  of  a  county.  But  the  greater  probability  is  that 
the  offence  was  treated  as  piracy.  Indeed,  that  this  must 
have  been  so  seems  clear  from  the  fact  that  the  criminals  were 
condemned  to  be  drawn  as  well  as  hanged,  this  having  been, 
at  that  time,  the  punishment  for  piracy,  as  a  species  of  treason 
in  levying  war  against  the  King's  subjects  or  allies ;  as  ap- 
pears from  the  case  mentioned  by  Lord  Coke,  in  which  cer- 
tain Normans  and  Englishmen  having  been  engaged  in 
common  in  piracy,  the  Normans,  then  owing  no  allegiance  to 
the  crown  of  England,  were  simply  sentenced  to  be  hanged, 
as  guilty  of  piracy,  the  Englishmen  to  be  drawn  and  hanged, 
as  guilty  of  treason.  For  murder,  robbery,  or  rape,  the  puur 
ishment  was  hanging  only. 
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At  all  events,  it  appears  that  the  Court  of  King's  Bench, 
in  dealing  with  cases  occurring  below  low-water  mark,  and 
therefore  dehors  the  limits  of  any  county,  was  deemed  to.be 
exceeding  its  lawful  authority.  For  Lord  Hale  informs  us 
that  "this  jurisdiction  *of  the  common  law  courts  in  [167 
cases  of  felonies  and  treasons,  and  other  crimes  committed 
upou  the  seas,  was  interrupted  by  a  special  order  of  the 
King  and  his  council,  in  the  35  Edw.  Ill,  and  by  a  swper- 
sedeas  issued  shortly  after;"  "since  which,"  says  Lord 
Hale,  "  I  have  not  observed  that  the  King's  Bench  or  courts 
of  common  law  have  proceeded  criminally  in  cases  of  crimes 
of  this  nature  committed  on  the  high  sea."  The  probability 
is  that  the  exercise  of  this  jurisdiction  was  looked  upop  as 
a  usurpation  of  authority,  which  it  was  thought  necessary 
to  restrain.  Certain  it  is  that  from  that  time  to  this  no 
such  jurisdiction  has  ever  been  exercised  or  claimed  by  the 
courts  of  common  law.  There  cannot  possibly  be  a  ques- 
tion that,  in  respect  of  any  offences  committed  on  the  sea, 
out  of  the  body  of  a  county,  the  jurisdiction  was  formerly 
exclusively  in  the  admiralty,  and  is  at  the  present  time,  in 
the  courts  to  which  the  admiraltjr  jurisdiction  has  been 
transferred.  Upon  this  all  authorities  on  criminal  law  are 
entirely  agreed. 

But  if  Biward  III  and  his  council  were  careful  to  prevent 
the  courts  of  common  law  from  encroaching  on  the  province 
of  the  admiral,  it  appears  from  the  statutes  of  Ricnard  II, 
that  tliey  were  equally  so  in  preventing  any  usurpation  of 
authority  by  the  admiral  on  the  domain  of  the  common  law. 

In  the  reign  of  the  latter  king  arose  the  dispute  as  to  the 
jurisdiction  of  the  admiral,  who,  not  content  with  the  author- 
ity exercised  in  the  previous  reign,  now  asserted  a  claim  to 
jurisdiction  in  respect  of  matters  arising  not  only  on  the 
sea,  but  in  the  inland  tidal  waters  of  England,  as  also  in  re- 
spect of  matters  of  contract  though  made  on  the  land,  if  at 
all  connected  with  the  sea,  a  usurpation  which  gave  rise  to 
complaints  on  the  part  of  the  Commons,  the  procedure  in  the 
Courts  of  Admiralty  having  been  that  of  the  civil  law,  which 
appears  to  have  been  distasteful  to  the  people.  Accord- 
ingly, by  the  statute  13  Ric.  2,  c.  6,  it  is  provided— 

**  That  the  admirals  and  their  deputies  shaU  not  meddle  from  henceforth  with 
anything  done  within  the  realm  of  England,  but  only  with  (liings  done  upon 
the  sea,  according  to  that  which  hath  been  duly  used  in  the  time  of  the  noble 
King  Ed'Whid,  grandfather  of  King  Richard  the  Second." 

Two  years  later  it  was  thought  necessary  still  more  ex- 
pressly to  *declare  the  limits  oi  the  admiral's  juris-    [168 
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diction.     Accordingly,   by  statute  15  Ric.  2,  c.  3,  it  was 
enacted — 

"That  the  Court  of  the  Adminn  hath  no  manner  of  conusance,  power,  nor 
jurisdiction  of  any  manner  of  contract,  plea,  or  quereH,  or  of  any  other  tJiin^ 
done,  or  rising  within  the  bodies  of  the  counties,  either  by  land  or  by  water,  and 
also  of  wrecks  of  the  sea  ;  but  all  such  manner  of  contracts,  pleas,  and  querela, 
and  all  other  things  rising  within  the  bodies  of  the  counties,  as  well  by  land  aa 
by  water,  as  is  aforesaid,  and  also  wrecks  of  the  sea,  shall  be  tried,  determined, 
disciissed,  and  remedied  by  the  laws  of  tUe  land,  and  not  before,  nor  by  the  Ad- 
mirall  or  his  Lieutenant,  in  no  manner." 

At  the  same  time  it  was  deemed  expedient  to  give  the  ad- 
miral concurrent  jurisdiction  with  the  common  law,  in  respect 
of  murder  and  mayhem  committed  in  ships  at  the  mouths 
of  great  rivers.     The  statute  accordingly  proceeds : — 

"  Neverthelesse  of  the  death  of  a  man,  and  of  a  mayhem  done  in  great  ships, 
being  and  hovering  in  the  main  stream  of  the  great  rivers,  only  ^neath  the 
points- of  the  same  riveis,  and  in  no  other  place  of  the  same  rivers,  the  AdmiraU 
shall  have  conusuace." 

Upon  this  footing  the  criminal  law  has  remained  ever 
since.  Whatever  of  the  sea  lies  within  the  body  of  a  county 
is  within  the  jurisdiction  of  the  common  law.  Whatever 
does  not,  belonged  formerly  to  that  of  the  admiralty,  and 
now  belongs  to  the  ourts  to  which  the  jurisdiction  of  the 
admiral  has  been  transferred  by  statute ;  while  in  the  estua- 
ries or  mouths  of  great  rivers,  below  the  bridges,  in  the  mat- 
ter of  murder  and  mayhem,  the  jurisdiction  is  concurrent. 
On  the  shore  of  the  outer  sea  the  body  of  the  county  extends 
so  far  as  the  laud  is  uncovered  by  water.  And  so  rigorous 
has  been  the  line  of  demarcation  between  the  two  jurisdic- 
tions,,that,  as  regards  the  shore  between  high  and  low-water 
mark,  the  iurisdiction  has  been  divided  between  the  admi- 
raltv  and  the  common  law  according  to  the  state  of  the  tide. 
Such  was  the  law  in  the  time  of  Lord  Coke ;  and  as  regard 
offences  such  it  is  still.  As  regards  civil  matters  the  juris- 
diction of  the  admiral  has  been  extended  to  inland  seas  by 
statute  3  &  4  Vict.  c.  65. 

We  must,  therefore,  deal  with  this  case  as  one  which 
would  have  been  under  the  ancient  jurisdiction  of  the  ad- 
miral. But  the  jurisdiction  of  the  admiral,  though  largely 
asserted  in  theory,  was  never,  so  far  as  I  am  aware — except 
in  the  case  of  piracy,  which,  as  the  pirate  was  considered  the 
169]  communis  hostis  of  mankind,  was  triable  *any  where 
— exercised,  or  attempted  to  be  exercised,  in  respect  of  of- 
fences, over  other  than  English  ships.  No  instance  of  any 
such  exercise,  or  attempted  exercise,  after  every  possible 
search  has  been  made,  has  been  brought  to  our  notice.  Nop, 
for  the  reason  already  given,  could  such  iurisdiction  be  so 
exercised  consistently  with  legal  principle.     And  though. 
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by  26  Hen.  8,  c.  15,  the  trial  of  offences  previously  within 
the  jurisdiction  of  the  admiral  was  transferred  to  commis- 
sioners to  be  appointed  by  commission  from  the  King,  under 
which  the  trial  was  to  be  held  in  such  county  as  the  com- 
mission should  direct,  and,  "according  to  the  common  course 
of  the  laws  of  the  realm,  used  for  such  offences  when  done 
upon  the  land  within  the  realm,"  it  is,  I  think,  beyond  dis- 
pute, that  all  that  was  effected  by  this  statute  or  by  those  that 
nave  succeeded  it,  as  regards  jurisdiction,  was  a  transfer  of  the 
criminal  jurisdiction  of  the  admiral,  such  as  it  was,  to  courts 
proceeding  according  to  the  ordinary  procedure  of  the  com- 
mon law — not  an  extension  of  it.  The  statute  created  no  new 
offence,  effected  no  extension  of  jurisdiction.  It  simply 
transferred  the  jurisdiction  of  the  admiral,  taleTn  qiuUem^  to 
the  common  law  courts,  to  be  exercised  according  to  the 
procedure  of  the  common  law.  As  to  this  the  received  au- 
thorities are,  as  I  shall  have  occasion  more  fully  to  show 
hereafter,  entirely  agreed.  The  Central  Criminal  Court  Act, 
4  &  5  Wm.  4,  c.  36,  which  gives  power  to  try  "offences  com- 
mitted on  tlie  high  seas  and  other  places  within  the^t^m- 
diction  of  the  admiralty  of  England^ "  has,  obviously, 
carried  the  matter  no  further.  If  the  admiral  had  not  juris- 
diction as  to  offences  committed  on  foreign  ships,  the  com- 
missioners, to  whom  the  jurisdiction  was  tra^ferred  by  the 
statute,  must  be  equally  without  it. 

Any  doubt  which  could  possibly  exist  as  to  the  want  of 
jurisdiction  of  the  admiral,  in  respect  of  offences  committed 
on  the  high  seas  on  other  than  British  ships,  is  conclusively 
disposed  of  by  the  decision  of  the  judges  in  the  cases  of  Rea. 
V.  Ser^a  and  Others  (*),  and  oVRea.  v.  Lewis  (').  I  fulry 
admit  that  these  cases  will  not  apply  to  the  present  case  if 
the  second  contention  on  the  part  of  the  Crown  should  suc- 
ceed, and  the  offence  should  be  held  to  have  been  committed 
on  board  a  British  ship.  At  present  I  am  Mealing  [170 
with  the  subject  on  the  assumption  that  .that  position,  to 
which  I  shall  advert  more  fully  nereafter,  cannot  prevail. 

In  Meg.  v.  Serta  ('),  the  prisoners  had  been  tried  for  mur- 
der under  an  admiralty  commission,  and  had  been  found 
guilty.  The  facts  were  shortly  these.  A  Brazilian  vessel, 
named  the  Felicidade,  had  been  taken  by  H.M.  ship  Wasp, 
off  the  coast  of  Africa,  as  being  titled  out  and  intended  for 
the  slave  trade.  A  prize  crew  having  been  but  on  board  the 
captured  ship,  under  the  command  of  a  lieutenant,  the  latter 
was  ordered  to  proceed  in  chase  of  anothor  Brazilian  vessel, 
the  Echo,  then  just  sighted  from  the  Wasp,  and  supposed 

C)  1  Den.  Cr.  C,  1(H.  (')  1  Dears.  A  B.  Cr.  C,  182. 
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to  be  carrying  slaves.  This  vessel  having  been  overtaken 
and  captured,  and  being  found  to  contain  a  cargo  of  slaves, 
possession  of  her  was  taken,  and  a  midshipman,  with  eight 
men,  was  put  on  board.  The  prisoner,  Serva,  who  had  been 
the  captain  of  the  Echo,  with  twelve  other  .Brazilians,  rose 
•upon  the  Englishmen,  and  succeeded  in  killing  them  all. 
On  the  trial,  it  was  contended  for  the  prisoners,  first,  that 
certain  formalities  required  by  the  existing  treaties  for  the 
capture  of  vessels  engaged  in  the  slave  trade  not  having  been 
complied  with,  the  capture  of  both  vessels  had  been  illegal ; 
and  that,  consequently,  the  detention  of  Serva  and  his 
associates  had  been  unlawful ;  for  which  reason,  their  act  in 
killing  those  who  were  forcibl v  detaining  them,  though  it 
might  be  manslaughter,  would  not  amount  to  murder. 
Secondly,  that  the  Echo,  having  been  ill^ally  captured  and 
taken  possession  of,  was  not  thereby  converted  into  a  British 
ship,  but  retained  her  original  nationality ;  for  which  reason, 
.as  the  jurisdiction  of  the  admiralty  was  confined  to  offences 
committed  on  board  British  ships,  there  was  an  absence  of 
jurisdiction  in  respect  of  the.  offence  for  which  the  accused 
were  on  their  trial.  These  points  having  been  reserved  by 
the  judge  on  the  trial  for  the  consideration  of  the  judges, 
eleven  out  of  thirteen  judges,  before  whom  the  case  was  ar- 
gued, were  of  opinion  that  the  conviction  was  wrong,  on  the 
ground  that  it  had  not  been  shown  that  the  possession  of  the 
vessel  was  lawful,  without  which  there  could  be  no  jurisdic- 
tion in  a  British  court  to  try  the  prisoners  for  an  offence 
committed  on  board  of  it.  The  two  dissentient  judges,  while 
admitting  the  principle  that,  to  give  jurisdiction  to  a  British 
171]  court,  it  was  necessary  that  the  crime  *should  have 
been  committed  on  board  a  British  ship,  differed  only  in  this, 
that  they  thought  that  the  ship  was  at  the  time  in  the  lawful 
possession  of' the  Queen's  officers,  and  that,  consequently, 
an  act  committed  on  board  of  it  must  be  taken  to  have  been 
committed  on  board  a  ship  of  Her  Majesty.  On  the  general 
principle  of  law  as  to  jurisdiction,  the  judges  were  unani- 
mous. The  case  is,  therefore,  decisive  on  the  point  that  by 
the  latv  of  England  an  English  court  of  justice  has  no  au- 
thority to  try  a  foreigner  accused  of  having  committed  an 
offence  on  a  foreign  vessel  not  within  British  waters. 

In  Reg.  v.  Lewis  {^)  the  prisoner  was  tried  for  manslaugh- 
ter. He  and  the  deceased  were  foreigners,  and  the  injuries 
of  which  the  deceased  had  died  were  inflicted  on  board  a 
foreign  ship  on  the  high  seas,  but  the  death  took  place  at 
Liverpool.     The  prisoner  was  convicted,   but,  on  a  case 

(0  1  Dears.  <fc  B.  Cr.  C,  182. 
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reserved,  the  conviction  was  held  to  be  wrong.  It  was 
sought  to  be  upheld  under  9  Geo.  4,  c.  31,  s.  8,  which  provides 
that,  if  a  person  has  been  feloniously  stricken  on  the  high 
sea  and  dies  on  the  land,  the  offence  may  be  tried  in  the 
county  in  which  the  death  shall  happen.  But  it  was  held 
that  the  statute  could  not  apply  to  foreigners  in  respect  of 
acts  done  out  of  British  territory. 
In  the  course  of  the  discussion,  Coleridge,  J.,  says : 

"Before  coming  to  the  construction  of  the  statute,  we 
must  consider  whether  we  have  any  right  to  legislate  here 
for  foreigners  on  board  ships  upon  the  high  seas.  How  can 
we  say  whether  one  foreigner  wounding  another,  on  the 
high  seas,  commits  a  felony  1  Suppose  by  the  law  of  a 
state  the  murder  of  a  subject  was  not  a  capital  offence, 
should  we  have  power  to  say  that,  when  committed  on  the 
high  seas  by  a  foreigner,  we  had  the  right  to  make  it  capital  V^ 

And  Willes,  J.,  in  delivering  the  judgment  of  the  Court, 
6aid: 

*'The  8th  section  of  9  Geo.  4,  c.  31,  was  obviously  in- 
tended to  prevent  a  defeat  of  justice  which,  without  it,  mi^ht 
have  arisen,  from  the  difficulty  of  trial,  in  cases  of  homicide 
where  the  death  occurs  in  a  different  place  from  that  at 
which  the  blow  causing  it  was  given,  and  that  section  ought 
not,  therefore,  to  be  construed  as  making  a  homicide  cogniz- 
able in  the  courts  of  this  country  by  reason  only  oi  the 
death  occurring  here,  unless  it  would  have  been  so  cogniz- 
able in  case  the  death  had  ensued  at  the  place  where  the 
blow  was  given,  which  the  homicide,  in  this  particular  case, 
would  have  been  by  the  7th  section,  if  the  offender  had  been 
a  British  subject,  but  not  otherwise.  In  the  present  case 
the  injury  which  caused  the  death  was  inflicted  by  one 
foreigner  upon  another  on  board  a  foreign  *vessel  [172 
upon  the  high  seas ;  and,  consequently,  ii  death  had  then 
and  there  followed,  no  offence  cognizable  by  the  law  of  this 
country  would  have  taken  place.  The  8th  section  of  9  Geo. 
4,  c.  31,  therefore,  is  inapplicable,  and,  unless  it  be  applica- 
ble, the  conviction  cannot  be  sustained.  It  must,  therefore, 
be  quashed,  and  the  prisoner  discharged." 

In  a  series  of  important  cases  in  the  American  courts,  the 
decisions  halve  proceeded  on  the  same  principle.  In  Palmer* s 
Case{')^  and  in  the  cases  of  United  States  v.  Howard  (^\ 
United  Slates  v.  KUntock  (*),  United  Staies  v.  Kessler  (*), 

0)  8  Wheat,  610.  (»)  6  Wheat,  144. 

(•)  8  Wash.  C.  0.  R.,  840.  (*)  Bald.,  16. 
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and  United  States  v.  Holmes^  referred  to  in  the  latter  case, 
the  question  was,  whether  an  act  of  Congress,  enacting  that 
**any  person  committing  the  crime  of  robbery,  in  or  upon 
any  ship  or  vessel  on  the  high  seas,  should  be  guilty  of 
piracy,'^  applied  to  robbery  committed  on  other  than 
American  snips,  and  it  was  uniformly  held  that  it  did  not, 
even  though,  tne  offence  had  been  committed  by  an  American 
citizen. 

In  the  last  of  these  cases  it  was  contended  that  the  offence, 
having  been  committed  within  a  marine  league  of  the  Ameri- 
can shore,  was  within  the  act  of  Congress;  but  Mr.  Justice 
Hopkinson,  in  giving  judgment,  says : 

"  I  am  not  of  this  opinion.  The  jurisdiction  of  this  court 
is  derived  wholly  from  the  acts  of  Congress  on  this  subject. 
The  description  of  the  place  to  which  or  over  which  it  ex- 
tends is  the  high  seas.  If,  then,  the  space  within  the  marine 
league  is  not  comprehended  within  this  description,  this 
court  has  no  jurisdiction  over  it ;  if  it  be  comprehended,  as 
it  certainly  is,  then  it  is  so  because  it  is  a  part  of  the  high 
seas,  in  all  respects  and  to  all  purposes,  the  same  as  any 
other  part  of  the  high  seas.  Nothing  is  added  to  the  juris- 
diction of  the  courts  of  the  United  States  by  reason  of  the 
offence  having  been  committed  within  this  distance  of  their 
coast ;  nothing  is  taken  from  it  by  reason  of  its  having  been 
committed  within  the  jurisdictional  limits  of  a  foreign  gov- 
ernment, within  a  marine  league  of  the  shore,  if  done  on  the 
high  seas,  which  are  held  to  be  any  waters  on  the  sea  coast, 
without  the  boundaries  of  low- water  mark.  It  follows  from 
these  principles  that  if  this  court  has  no  power  under  the 
act  of  Congress  to  try  and  punish  this  offence  committed  on 
board  of  a  foreign  vessel  on  the  oceanyiit  acquires  no  such 
power  because  she  was  within  a  marine  league  of  our  coast 
when  the  offence  was  committed.  The  principle  on  which 
nations  claim  this  extension  of  their  authority  and  jurisdic- 
tional rights  for  a  certain  distance  beyond  their  shores  is  to 
protect  their  safetv,  peace,  and  honor  from  invasion,  dis- 
turbance, and  insult.  Thev  will  not  have  their  strand  made 
a  theatre  of  violence  and  bloodshed  by  contending  belliger- 
ents. Some  distance  must  be  assumed.  It  varies  by  dif- 
173]  ferent  jurists  from  *one  league  to  thirty,  and  agsiiu 
as  far  as  a  cannon  will  carry  a  ball.  Such  limits  may  be 
well  enough  for  their  object,  but  would  be  extraordinary 
boundaries  of  the  judicial  power  and  jurisdiction  of  a  court 
of  law.  It  is  my  opinion  that,  whether  this  offence  was 
committed  within  or  without  a  marine  league  from  the  coast 
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of  the  United  States  is  of  no  importance  to  the  question  of 
the  jurisdiction  of  this  court  to  hear  and  determine  it." 

These  decisions  are  conclusive  in  favor  of  the  accused  in 
the  present  case,  unless  the  contention,  on  the  part  of  the 
Crown,  either  tbat  the  place  at  which  the  occurrence,  out  of 
which  the  present  inquiry  has  arisen,  was,  though  on  the 
high  seas,  yet  within  British  waters,  by  reason  of  its  having 
been  within  three  miles  of  the  English  shore ;  or  that,  the 
death  of  the  deceased  having  occurred  in  a  British  ship,  the 
offence  must  be  taken  to  have  been  there  committed,  so  as 
in  either  case  to  give  jurisdiction  to  the  admiralty,  or  the 
courts  substituted  for  it,  shall  prevail.  These  questions  it 
becomes,  tlierefore,  necessary  carefully  ,to  consider. 

On  entering  on  the  first,  it  is  material  to  have  a  clear  con- 
ception of  what  the  matter  in  controversy  is.  The  jurisdic- 
tion of  the  admiral,  however  largely  asserted  in  theory  in 
ancient  timed,  being  abandoned  as  untenable,  it  becomes 
necessary  for  the  counsel  for  the  Crown  to  have  recourse  to 
a  doctrine  of  comparatively  modern  growth,  namely,  that  a 
belt  of  sea,  to  a  distance  of  three  miles  from  the  coast, 
though  so  far  a  portion  of  the  high  seas  as  to  be  still  within 
the  jurisdiction  of  the  admiral,  is  part  of  the  territory  of  the 
realm,  so  as  to  make  a  foreigner  in  a  foreign  ship,  within 
such  belt,  though  on  a  voyage  to  a  foreign  port,  subject  to 
our  law,  which  it  is  clear  he  would  not  oe  on  the  high  sea 
beyond  such  limit.  It  is  necessary  to  keep  the  old  assertion 
of  jurisdiction  and  that  of  to-day  essentially  distinct,  and  it 
should  be  borne  in  mind  that  it  is  because  all  proof  of  the 
actual  exercise  of  any  jurisdiction  by  the  admiral  over  for- 
eigners in  the  narrow  seas  totally  fails,  that  it  becomes 
necessary  to  give  to  the  three-mile  zone  the  character  of  ter- 
ritory in  order  to  make  good  the  assertion  of  jurisdiction 
over  the  foreigner  therein. 

Now,  it  mav  be  asserted  without  fear  of  9ontradiction  that 
the  position  that  the  sea  within  a  belt  or  zone  of  three  miles 
from  the  shore,  as  distinguished  from  the  rest  of  the  open 
sea,  forms  part  of  the  realm  or  territory  of  the  Crown  is  a 
doctrine  unknown  to  *the  ancient  law  of  England,  [174 
and  which  has  never  yet  received  the  sanction  of  an  English 
criminal  court  of  justice.  It  is  true  that  from  an  early 
period  the  kings  of  England,  possessing  more  ships  than 
their  opposite  neighbors,  and  being  thence  able  to  sweep  the 
Channel,  asserted  the  right  of  sovereignty  over  the  narrow 
seas,  as  appears  from  the  commissions  issued  in  the  four- 
teenth century,  of  which  examples  are  given  in  the  4th  In- 
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stitute,  in  the  chapter  on  the  Court  of  Admiralty,  and  others 
are  to  be  found  in  Selden's  Mare  Clausum,  Book  2.  At  a 
later  period  still  more  extravagant  pretensions  were  ad- 
vanced. Selden  does  not  scruple  to  assert  the  sovereignty 
of  the  King  of  England  over  the  sea  as  far  as  the  shores  of 
Norway,  in  which  he  is  upheld  by  Lord  Hale  in  his  treatise 
De  jure  Maris  :  Hargrave  s  Law  Tracts,  p.  10. 

In  the  reign  of  Charles  II,  Sir  Leoline  Jenkins,  then  the 
judge  of  the  Court  of  Admiralty,  in  a  charge  to  the  grand 
jury  at  an  admiralty  sessions  at  the  Old  JBailey,  not  only 
asserted  the  King's  sovereignty  within  the  four  seas,  and 
that  it  was  his  right  and  province  ''  to  keep  the  public 
peace  on  these  seas" — that  is,  as  Sir  Leoline  expounds  it, 
/^to  preserves  his  subjects  and  allies  in  their  possessions 
and  properties  upon  these  seas,  and  in  all  freedom  and 
security  to  pass  to  and  fro  on  them,  upon  their  lawful 
occasions,"  but  extended  this  authority  and  jurisdiction 
of  the  King, 

"To  preserve  the  public  i)eace  and  to  maintain  the  free- 
dom and  security  of  navigation  all  the  world  over;  so  that 
not  the  utmost  bound  of  the  Atlantic  Ocean,  nor  any  comer 
of  the  Mediterranean,  nor  any  part  of  the  South  or  other 
seas,  but  that  if  the  peace  of  God  and  the  King  be  violated 
upon  any  of  his  subjects,  or  upon  his  allies  or  their  subjects, 
and  the  offender  be  afterwards  brought  up  or  laid  hold  of 
in  any  of  His  Majesty's  ports,  such  breach  of  the  peace  is  to 
be  inquired  of  and  tried  in  virtue  of  a  commission  of  oyer 
and  terminer  as  this  is,  in  such  county,  liberty,  or  place  as 
His  Majesty  shall  please  to  direct — so  lon^  an  arm  hath  God 
by  the  laws  given  to  his  vicegerent,  the  King." 

To  be  sure,  the  learned  civilian,  as  regards  these  distant 
seas,  admits  that  other  sovereigns  have  a  concurrent  juris- 
diction, which,  however,  he  by  no  means  concedes  to  them 
in  these  so-called  British  seas.  In  these  the  refusal  by  a 
foreign  ship  to  strike  the  flag  and  lower  the  topsail  to  a  King's 
ship  he  treats  as  amounting  to  piracy. 

Venice,  in  like  manner,  laid  claim  to  the  Adriatic,  Genoa 
1 75]  to  the  *Ligurian  Sea,  Denmark  to  a  portion  of  the 
Slorth  Sea.  The  Portuguese  claimed  to  bar  the  ocean  route 
to  India  and  the  Indian  Seas  to  the  rest  of  the  world,  while 
Spain  made  the  like  assertion  with  reference  to  the  West. 

All  these  vain  and  extravagant  pretensions  have  long 
since  given  way  to  the  influence  of  reason  and  common 
sense.  If,  indeed,  the  sovereignty  thus  asserted  had  a  real 
existence,  and  could  now  be  maintained,  it  would  of  coarse, 
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independeixtly  of  any  question  as  to  the  three-mile  zone,  be 
conclusive  of  the  present  case.  But  the  claim  to  such  sover- 
eignty, at  all  times  unfounded,  has  long  since  been  aban- 
doned. No  one  would  now  dream  of  asserting  that  the 
sovereign  of  these  realms  has  any  greater  right  over  the  sur- 
rounding seas  than  the  sovereigns  on  the  opposite  shores ; 
or  that  it  is  the  especial  duty  and  privilege  of  the  Queen  of 
Great  Britain  to  Keep  the  peace  in  these  seas ;  or  that  the 
Court  of  Admiralty  could  try  a  foreigner  'for  an  offence 
committed  in  a  foreign  vessel  in  all  parts  of  the  Channel. 
No  writer  of  our  day,  except  Mr.  Chitty  in  his  treatise  on 
the  prerogative,  has  asserted  the  ancient  doctrine.  Black- 
stone,  in  his  chapter  on  the  prerogative  in  the  Commenta- 
ries, while  he  asserts  that  the  narrow  seas  are  part  of  the 
realm,  puts  it  only  on  the  ground  that  the  jurisdiction  of 
the  admiralty  extends  over  these  seas.  He  is  silent  as  to  any 
jurisdiction  over  foreigners  within  them.  The  concensus  of 
jurists,  which  hsis  been  so  much  insisted  on  as  authority,  is 
perfectly  unanimous  as  to  the  non-existence  of  any  such 
jurisdiction.  Indeed,  it  is  because  this  claim  of  sovereignty 
IS  admitted  to  be  untenable  that  it  has  been  found  necessary 
to  resort  to  the  theory  of  the  three-mile  zone.  It  is  in  vain, 
therefore,  that  the  ancient  assertion  of  sovereignty  over  the 
narrow  seas  is  invoked  to  give  countenance  to  the  rule 
now  sought  to  be  established,  of  jurisdiction  over  the  three- 
mile  zone.  If  this  rule  is  to  prevail,  it  must  be  on  altogether 
different  grounds.  To  invoKe  as  its  foundation,  or  in  its 
support,  an  assertion  of  sovereignty  which,  for  all  practical 
purposes,  is,  and  always  has  been,  idle  and  unfounded,  and 
the  invalidity  of  whicli  renders  it  necessary  to  have  recourse 
to  the  new  doctrine,  involves  an  inconsistency,  on  which  it 
would  be  supei'fluous  to  dwell.  I  must  confess  myself  un- 
able to  comprehend  how,  when  the  ancient  doctrine  as  to 
sovereignty  over  the  narrow  seas  is  *adduced,  its  [176 
operation  can  be  contined  to  the  three-mile  zone.  If  the 
argument  is  good  for  anything,  it  must  apply  to  the  whole 
of  the  surrounding  seas.  But  the  counsel  for  the  Crown 
evidently  shrank  from  applying  it  to  this  extent.  *  Such  a 
pretension  would  not  be  admitted  or  endured  by  foreign 
nations.  That  it  is  out  of  this  extravagant  assertion  of 
sovereignty  that  the  doctrine  of  the  three-mile  jurisdiction, 
asserted  on  the  part  of  the  Crown,  and  which,  the  older 
claim  being  necessarily  abandoned,  we  are  now  called  upon 
to  consider,  has  sprung  up,  I  readily  admit.  Let  me  en- 
deavor to  trace  its  origin  and  growth. 
With  the  celebrated  work  of  Grotius,  published  in  1609, 
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began  the  great  contest  of  the  jurists  as  to  the  freedom  of 
the  seas.  The  controversy  ended,  as  controversies  oft^n  do, 
in  a  species  of  compromise.  While  maintaining  the  free- 
dom of  the  seas,  Grotius,  in  his  work  De  Jure  Belli  et 
Pacis,  had  expressed  an  opinion  that,  while  no  right  could 
be  acquired  to  the  exclusive  possession  of  the  ocean,  an 
exclusive  right  or  jurisdiction  might  be  acquired  in  respect 
of  particular  portions  of  the  sea  adjoining  the  territory  of 
individual  states.     Thus,  he  says  (lib.  ii,  cap.  2,  s.  13) : 

*' Videtur  autem  imperium  in  maris  portionem  eadem  ra- 
tione  acquiri,  qua  imperia  alia;  id  est,  ut  supra  diximus, 
ratione  personarum  et  ratione  territorii.  Ratione  person- 
arum,  ut  si  classis,  qui  maritimus  est  exercitus,  aliquo  in 
loco  maris  se  habeat ;  ratione  territorii,  quatenus  ex  terra 
cogi  possunt  qui  in  proxima  maris  parte  versantur,  nee 
minus  quam  si  in  ipsa  terra  reperirentur." 

This,  however,  must  be  taken  with  some  qualification,  for 
in  another  place  he  says : 

**  Illud  certum  est,  etiam  qui  mare  occupaverit  naviga- 
tionem  impedire  non  posse  inerraem  et  innoxiam,  quando 
nee  per  terram  talis  transitus  prohiberi  potest,  qui  et  minus 
esse  solet  necessarius  et  magis  uoxius." 

•  Other  writers  adopted  a  similar  principle,  but  with  very 
varying  views  as  to  the  extent  to  which  the  right  might  be 
exercised.  Albericus  GFentilis  extended  it  to  100  miles; 
Baldus  and  Bodinus  to  sixty.  Loccenius  (De  Jure  Mari- 
timo,  ch.  iv,  s.  6)  puts  it  at  two  days'  sail :  another  writer 
makes  it  extend  as  far  as  could  be  seen  from  the  shore. 
Valin,  in  his  Commentary  on  the  French  Ordonances  of 
1681  (ch.  v),  would  have  it  reach  as  far  as  bottom  could  be 
found  with  the  lead-line. 

PufEendorf,  whose  work,  De  Jure  Naturae  et  Gentium,  was 
177]  first  *published  in  1672,  treats  the  sea  adjacent  to 
the  land  as  an  accessory  to  the  latter : 

.  "Putaverim  citra  absurditatem  dici  posse,  partes  maris, 
in  quantum  rationem  munimenti,  adeoque  appendicis  dun- 
taxat  habent,  absque  peculiari  actu  corporali  coepisse  subire 
dominium  ejus  populi,  cujus  littoribus  prsetexuntur,  post- 
quam  inter  gentes  armatarum  usus  navium  innotuit.  riam 
hoc  intuitu  mare  sese  habet,  tanquam  accessorium  terrse, 
sicut  fossae,  vel  etiam  proximae  uligines  et  paludes  cen- 
sentur accessio  urbis"  (Lib.  iv,  c.  2,  s.  8). 

As  to  the  distance  to  which  the  sea  is  to  be  thus  treated 
as  accessoiy  to  the  land,  Poffendorf  himself  expresses  no 
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opinion,  contenting  himself  with  referring  to  that  of  Baldus 
and  Bodin,  that  it  should  extend  to  sixty  miles. 

Even  Casaregis,  writing  as  late  as  1740,  after  the  three- 
mile  theory  had  been  propounded  by  Bynkershoek,  asserts 
(Discursus  deComraercio,  s.  136)  that  the  sovereign  possess- 
ing the  coast  has  an  equal  sovereignty  over  the  sea  to  an 
extent  of  100  miles,  and  criminal  jurisdiction  over  all  offend- 
ers, and  has  not  only  the  power  of  imposing  tolls  and  dues 
on  ]>a8sing  ships,  but  also  that  of  prohibiting  ships  from 
passing  through  his  waters. 

Differing  altogether  from  these  writers  as  to  the  extent  of 
maritime  sovereignty,  Bynkershoek,  an  advocate,  like  Gro- 
tiu9,  for  the  mare  liberum^  and  who  entered  the  lists  against 
Selden  as  to  the  dominion  of  England  in  the  so-called  English 
Sea,  in  his  treatise  De  Dominio  Maris,  published  in  1702, 
follows  up  the  idea  of  Grotius  as  to  a  limited  dominion  of 
the  sea  from  the  shore : 

*'Existimem  itaque,"  he  says,  "eousque  possessionem 
maris  proximi  videri  porrigendam,  quousque  continenti 
potest  haberi  subditum;  eo  quippe  modo,  quamvis  noxx 
perpetuo  navigetur,  recte  tamen  defenditur  et  servatur  pos- 
sessiojure  qufiesita:  neque  enim  ambigendum  est  eum  pos- 
bidere  continuo,  qui  ita  rem  tenet,  ut  alius  eo  invito  tenere 
non  possit.  Unde  dominium  maris  proximi  non  ultra  con- 
cedimus,  quam  S  terra  illi  imperari  potest ;  et  tamen, 
eousque,  nulla  siquidem  sit  ratio,  cur  mare,  quod  in  alicujus 
imperio  est  et  potestate,  minus  ejusdem  esse  dicamus,  quam 
fos2$am  in  ejus  territorio." 

After  combating  the  doctrine  of  a  mare  clausum  as  regards 
the  sea  at  large,  and  enumerating  these  inconsistent  opinions, 
which  he  seems  little  disposed  to  respect,  Bynkershoek 
continues : 

**Hinc  videas  priscos  juris  magistros,  qui  dominium  in 
mare  proximum  ausi  sunt  agnoscere,  in  regundis  ejus  tinibus 
admoaum  vagari  incertos."  "Quare  omnino  videtur  rec- 
tius,"  he  adds,  after  disposing  of  the  foregoing  opinions, 
*'Eopo testa tem  terrse  extendi,  quousque  tormentaexplodun- 
tur;  eatenus  quippe,  *cum  imperare,  turn  possidere  [178 
videmur.  Loquor  autem  de  his  temporibus ;  quibus  illis 
machinis  utimur;  alioquin  generaliter  dicendum  esset,  po- 
tesfatem  terrsB  tiniri,  ubi  finitur  armorum  vis  ;  etenim  hsec, 
nt  diximus,  possessionem  tuetur." 

We  have  here,  for  the  first  time,  so  far  as  I  am  aware,  a 
suggestion  as  to  a  territorial  dominion  over  the  sea,  extend- 


478  EXCHEQUER  DIVISION.  [Vol.  XL 

1876  The  Qaeen  y.  Keyn. 

ing  as  far  as  cannon-shot  would  reach — a  distance  which 
succeeding  writers  fixed  at  a  marine  league,  or  three  miles. 
Prior  to  this,  no  one  had  suggested  such  a  limit.  The  juris- 
diction, assumed  in  the  admiralty  commissions,  or  exercised 
by  the  Court  of  King's  Bench  in  the  time  of  the  Edwards, 
was  founded  on  the  King's  alleged  sovereignty  over  the 
whole  of  the  narrow  seas ;  it  had  no  reference  whatever  to 
any  notion  of  a  territorial  sea.  To  English  lawyers  the 
idea  of  this  limited  jurisdiction  was  utterly  unknown.  With 
Selden  and  Hale,  they  stood  up  stoutly  for  the  King's  un- 
divided dominion  over  the  four  seas.  No  English  author 
makes  any  distinction,  as  regards  the  dominion  of  the 
Crown,  between  the  narrow  seas  as  a  whole  and  any  portion 
of  them  as  adjacent  to  the  shore.  The  doctrine  was  equally 
unknown  to  the  Scotch  lawyers.  Craig,  writing  at  the 
outset  of  the  seventeenth  century,  while  he  allots  part  of  the 
sea  to  the  shore  it  adjoins,  gives  no  limit  as  to  distance : — 

^^  Quod  ad  mare  attinet,  licet  adhnc  ita  omnium  commune 
sit,  ut  in  eo  navigari  possit,  proprietas  tamen  ejus  ad  eos 
pertinere  hodie  creditur  ad  quos  proximus  continens;  adeo 
nt  mareX^^allicum  id  dicatur  quod  litus  Gallise  alluit,  ut  ei 
propius  est  quam  uUi  alii  continenti.  Sic  Anglicum,  Scoti- 
cum,  Hibernicum,  quod  propius  Angliae,  Scotiffi,  et  Hiber- 
msd  est.  It  ut  reges  inter  se  quasi  omnia  maria  diviserint,  et 
quasi  ex  mutuH  partitione  alterius  id  mare  censea,tur  quod 
alteri  propinquius  et  commodius  est ;  in  quo  si  delictum  ali- 
quod  commissum  fuerit,  ejus  sit  jurisdictio  qui  proximum 
continentem  possideat :  isque  suum  illud  mare  vocat :"  Jus 
Feudale,  lib.  1,  s.  13,  p.  140. 

Even  to  our  times  the  doctrine  of  the  three-mile  zone  has 
never  been  adopted  by  the  writers  on  English  law.  To 
Blackstone,  who  in  his  Commentaries  treats  of  the  sea  with 
reference  to  the  prerogative,  as  also  to  his  modern  editor, 
Mr.  Stephen,  it  is  unknown ;  equally  so  to  Mr.  Chitty, 
whose  work  on  the  prerogative  is  of  the  present  century. 
It  was  not  till  the  beginning  of  this  century  that  any  men- 
tion of  such  a  doctrine  occurs  in  the  courts  "of  this  country. 
But  to  the  continental  jurists,  the  suggestion  of  Bynker- 
shoek  seemed  a  happy  solution  of  the  great  controversy 
179]  *as  to  the  freedom  of  the  sea ;  and  the  formula,  poles- 
taajinitur  vJbijinitur  armorum  ms^  was  a  taking  one  ;  and 
succeeding  publicists  adopted  and  repeated  the  rule  which 
their  predecessor  had  laid  down,  without  much  troubling 
themselves  to  ascertain  or  inquire  whether  that  rule  had 
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been  recognized  and  adopted  by  the  maritime  nations  who 
were  to  be  aflfected  by  it. 

Wolff  in  his  Jos  Gentium,  published  in  1749,  argues  that, 
as  the  use  of  the  sea  adjoining  the  shore,  and  which  consists 
in  tishing  and  the  collection  of  such  things  as  the  sea  pro- 
duces, is  not  inexhaustible,  nor  the  use  of  such  sea  for  navi- 
gation always  innocuous,  and  as  the  sea  affords  protection 
to  the  adjacent  country,  and  it  is  to  the  interest  of  the  in- 
habitants that  armed  ships  should  not  be  allowed  to  pass, 
there  is  no  reason  why  it  should  not  be  subjected  to  the 
dominion  of  the  state,  or  why  others  should  not  be  excluded 
from  it.  It  is  therefore,  he  contends,  beyond  doubt  that 
the  inhabitants  of  the  shore  may  occupy  the  adjoining  sea 
so  far  as  they  can  maintain  their  dominion,  and  that  it  thus 
becomes  their  territory.     Hence  he  concludes : 

"Quoniam  partes  maris  occupatse  ad  territorium  illius 
gentis  pertinent,  quae  eas  occupavit,  quale  jus  Rector  civitatis 
m  sno  territorio  habet,  tale  etiam  ipsi  competit  in  pailibus 
maris  occupatis.  Per  consequens,  qui  in  lis  versantur  iis- 
dem  legibus  subsunt,  quam  qui  in  terris  habitant,  aut  com- 
morantur,  etiam  peregrini  aainissi." 

On  the  same  ground  he  ascribes  to  the  state  full  le^s- 
lative  power  over  the  sea  in  question,  which  shall  be  binding 
npon  all  who  may  come  within  it :  Chap,  i,  §§  128-132. 

Hubner,  whose  work  De  la  Saisie  des  Batimens  Neutres 
was  published  in  1759,  contrasting  the  parts  of  the  sea  which 
wash  the  coast  of  maritime  countries  with  the  open  sea, 
says  of  the  former,  but  in  general  terms,  and  with  reference 
to  Bynkershoek's  doctrine, 

'^  It  is  clear  that  these  parts  of  the  sea  belong  to  the  mas- 
ter of  the  country,  as  accessory  to  the  land.  First,  because 
it  is  in  his  power  to  take  possession,  and  maintain  it  by 
means  of  forts  and  batteries  which  he  can  erect  on  the 
shore  ;  secondly,  because  these  waters  serve  as  a  rampart  to 
the  land." 

Vattel  (Droit  des  Gtens,  §  288)  states  the  law  thus  : 

*' A  nation  may  appropriate  to  itself  things,  the  free  and 
common  use  of  which  would  be  hurtful  or  dangerous  to  it. 
This  is  a  reason  why  powers  extend  their  dominion  over  the 
.  sea  as  far  as  they  cafi  protect  their  right.  It  is  of  importance 
to  the  safety  and  welfare  of  the  state  that  it  should  not  be 
free  to  all  the  world  *to  come  so  near  to  its  posses-  [180 
sions,  especially  with  ships  of  war,  which  may  impede  the 
access  of  commercial  nations,  and  disturb  their  navigation." 
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"These  parts  of  the  sea,"  he  goes  on  to  say,  "thus  subject 
to  a  nation,  are  comprised  within  its  territory.  No  one  can 
navigate  therein  against  its  will."  "But  then,"  he  contin- 
ues, "  the  nation  cannot  refuse  access  to  ships  not  suspected, 
or  making  innocent  use  of  its  waters,  without  a  violation  of 
its  duty."  "  It  is  true  it  is  for  the  nation  to  judge  of  what 
it  shall  do  in  the  particular  case.  If  it  determines  wrongly, 
it  errs,  but  the  others  must  put  up  with  it." 

Coming  to  the  question  of  distance,  Vattel  lays  it  down 
as  most  consistent  with  reason  that  the  dominion  of  the 
state  over  the  adjacent  sea  should  extend  "as  far  as  is  neces- 
sary for  its  safety,  or  it  can  make  its  power  respected." 

To  this  somewhat  vague  rule  he  afterwards  gives  more 
precision : 

"Now-a-days,"  he  says,  "all  the  extent  of  sea  which  is 
within  reach  of  cannon-shot  from  the  shore  is  considered 
as  forming  part  of  the  territory.  For  this  reason  a  vessel 
taken  unaer  the  cannon  of  a  neutral  fortress  is  not  a  good 
prize." 

Ifc  the  great  French  work,  the  Repertoire  de  Jurispru- 
dence, published  in  1777,  in  the  article  "Mer,"  the  writer, 
after  saying  that  no  sovereign  has  the  right  of  attributing 
to  himself  the  empire  of  the  seas,  goes  on  to  say  that  as  every 
sovereign  is  entitled  to  forbid  foreign  commerce  in  his  pos- 
sessions and  to  protect  these  possessions  from  insult,  he 
may  prevent  their  being  approached  within  a  certain  dis- 
tance. This  principle  being  settled,  it  remains,  the  writer 
continues,  to  determine  this  distance,  which,  he  says,  "has 
been  fixed  by  treaties  of  peace  and  commerce  at  two  leagues 
from  the  coast."  What  tlie  treaties  are  which  are  thus  refer- 
red to  is  not  stated. 

Moser,  writing  in  1778  (Versuch  des  peuesten  Europaischen 
Volkerrechts,  vol.  v,  p.  486),  asserts  the  same  principle,  but 
puts  the  distance  differently. 

"The  sea,"  he  says,  "which  borders  on  the  coast  of  a 
country  is  indisputably  according  to  the  law  of  nations, 
under  the  sovereignty  of  the  adjacent  land,  so  far  as  a  can- 
non-shot will  reach." 

Lampredi,  writing  in  the  same  year,  while  he  concedes 
the  riglit  of  property  in  the 'adjacent  waters,  makes  the 
limit  depend  on  convenience : 

"Nobis  visum  est  singulas  gentes  eam  partem  circa  littua 
suum  occupare  posse,  cujus  usus  necessarius,  quamque  tuen- 
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dis  littoribus  et  territorio  necessariam  arbitrantur " :   Pub- 
lic. Jur.  Theor.,  vol.  ii,  p.  66. 

*The  part  so  occupied  he  assimilates  absolutely  to  [181 
the  land : 

'*  Maris  pars,  quam  gens  occupavit,  veluti  ejus  territorium 
habetur,  atcj^ue  adeo  est  in  ejus  imperio  et  dominio.  Qua- 
propter  quisquis  in  marl  versatur  occupato,  sive  indigena 
sive  peregrinus  sit,  imperio  gentis  subjicitur,  legibusque 
imperantis  tenetur,  quibus  vel  cives  generatim,  vel  prceser- 
tim  person^e  et  res  maritime  reguntur":  lb.,  p.  7. 

GFaliani,  in  his  work  De'  Doveri  de'  Principi  Neutrali, 
published  in  1782,  says  that  it  is  "Cosa  ricevutissima"  to 
consider  the  belt  of  open  sea  which  washes  the  shore  as  be- 
longing to,  and,  as  it  were,  incorporated  with,  the  land  and 
forming  part  of  it.  At  the  same  time  he  observes  that  the 
opinion  as  to  the  extent  of  this  territorial  sea  has  differed  in 
various  epochs.  He  seems  at  first  prepared  to  extend  it  as 
far  as  the  magistrates  can,  by  the  fear  of  the  powers  confided 
to  them,  cause  their  decrees  to  be  obeyed.  Bat  further  on 
he  seems  disposed  to  fix  this  at  cannon-range,  or  the  three- 
mile  distance. 

But  as  though  an  element  of  uncertainty  should  not  be 
wanting,  he  proceeds  to  argue  that,  while  for  fixing  tolls, 
or  restricting  the  freedom  of  passage  to  foreign  ships,  or  for 
customs  purposes,  this  should  be  the  limit,  on  the  other 
hand,  if  the  purpose  is  the  benevolent  one  of  enforcing  the 
observance  of  its  neutrality  and  preventing  belligerent 
eruisers  from  carrying  on  their  operations  within  its  waters, 
the  limit  may  be  extended  by  the  state  to  double  the 
distance. 

Martens,  who  wrote  in  1778,  after  speaking  of  straits  and 
bays,  continues : 

^^  So  a  nation  may  assert  an  exclusive  right  to  the  neigh- 
boring portions  of  the  sea  capable  of  bein^  maintained  from 
the  shore.  At  this  day  all  European  nations  agree  that,  as 
a  rule, -straits,  bays,  gulfs,  and  the  neighboring  sea  belong 
to  the  master  of  the  coast,  to  the  extent,  at  least,  of  a  can- 
non-shot from  the  shore.  In  a  number  of  treaties,  the  wider 
range  of  three  leagues  has  even  been  adopted." 

M.  Rayneval  (Institutions  du  Droit  de  la  Nature  et  des 
Gens,  liv.  2,  ch.  ix,  §  10)  makes  the  horizon  the  boundary 
of  the  territorial  sea — ^a  rule  obviously  very  difficult,  if  not 
incapable  of  application  where  the  coast  of  one  country  can 
be  seen  from  that  of  another. 
19  Eng.  Rep.  61 
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Schmalz,  a  professor  of  law  at  the  University  of  Berlin, 
182]  writing  *at  the  beginning  of  the  present  century — I 
am  citing  from  the  French  translation,  on.  ii,  p.  144 — says: 

''The  parts  of  the  sea  which  bathe  the  coast  have  always 
been  considered  to  be  the  property  of  the  country  which 
they  bound."  "  In  Europe,  the  opinion  of  jurists  who  have 
treated  the  matter  philosophically,  has  been  systematically 
adopted.  According  to  this  principle  the  sea  should  be- 
long to  the  continent  as  far  as  the  defence  of  the  shore  can 
extend,  of  which  a  cannon-shot  was  to  be  taken  as  the 
measure.  At  a  later  period  the  distance  has  been  fixed 
arbitrarily  at  three  marine  leagues." 

This,  it  will  be  observed,  would  make  the  distance  three 
times  greater  than  other  writers  fix  it  at.  According  to 
this  author,  this  alleged  property  in  the  sea  carries  with  it 
criminal  jurisdiction  in  respect  of  offences  committed  on  it ; 
the  right  to  levy  tolls,  in  consideration  of  providing  for  the 
general  peace  and  security ;  and,  with  the  exception  of  the 
freedom  of  navigation,  which  he  holds  cannot  be  withheld, 
the  right  of  excluding  foreigners  from  all  use  whatsoever  of 
the  sea.  * 

Azuni,  writing  in  1805  (Droit  Maritime  de  I'Europe,  vol.  i, 
p.  252,  s.  14),  adopts  the  view  of  Galiani,  as 

"  Offering  the  most  just  and  only  rule  for  fixing  the  extent 
of  the  territorial  sea,  a  point  always  contested,  and  not 
as  yet  decided,  at  least  not  fixed,  as  it  ought  to  be,  on 
the  basis  of  solemn  treatv  between  the  maritime  powers." 
''Till  such  an  agreement  shall  have  been  come  to  publicly," 
adds  Azuni,  "everything  will  depend  on  arbitrary  usage, 
and  the  stronger  will  give  the  law  to  the  weaker." 

This  is  not  very  encouraging,  but  the  author  goes  on  to 
prescribe  as  the  safest  limit  the  space  to  which  a  shot  from  a 
cannon  can  be  carried,  the  extreme  range  of  which  he  esti- 
mates at  three  miles.  He,  too,  following  Galiani,  thinks  the 
distance  may  be  extended  when  the  purpose  is  one  of  be- 
nevolence and  peace.  As  regards  the  degree  of  dominion 
which  the  state  is  entitled  to  exercise,  he  says : 

"Any  nation  which  occupies  a  part  of  the  adjacent  sea 
has  the  right  of  sovereignty  as  well  as  the  domain  over  it : 
in  other  words,  the  same  right  that  it  has  over  the  land." 
"It  may  legitimately  prohibit  the  navigation  of  its  territo- 
rial waters  to  foreigners,  without  infringing  on  general  lib- 
erty, or  offending  against  the  law  of  nations," 
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Kluber  (Droit  des  Gens  Modernes,  Part  II,  tit.  ii,  §  130, 
published  in  1831),  says  : 

"To  the  maritime  territory  (Seegebiet)  of  a  state  belong 
the  maritime  districts  or  waters  capable  of  exclasive  posses- 
sion, over  which  the  state  has  acquired,  *whether  by  [183 
occupation  or  convention,  and  maintained  sovereignty. 
Among  these  must  be  reckoned  the  parts  of  the  ocean  whiclx 
adjoin  the  continental  territory  of  the  state,  at  all  events, 
according  to  the  generally  received  opinion,  to  the  extent 
of  the  space  which  can  be  reached  by  cannon-shot  from  the 
shore"  (Mare  proximum — vicinum — nachst  angranzendes 
Meer). 

Wheaton,  whose  work  on  the  elements  of  International 
Law,  appeared  in  1836,  concurs  with  the  writers  who  had 
preceded  him  respecting  the  formula  of  Bynkershoek,  lay- 
ing it  down  that, 

*'By  the  generally-approved  usage  of  nations,  which 
forms  the  basis  of  international  law,  the  maritime  territory 
of  every  state  extends  (among  other  things)  to  the  distance 
of  a  marine  league,  or  as  far  as  a  cannon-shot  will  reach 
from  the  shore,  all  along  the  coasts  of  the  state."  In  the 
French  edition  of  his  work  he  adds :  ''Dans  ces  limites  les 
droits  de  propria t6  et  de  juridiction  sont  absolus,  et  excluent 
ceux  de  toutes  les  autres  nations." * 

Pascal  Fiore,  an  Italian  jurist,  in  his  work  on  International 
Law,  published  in  1865  (vol.  i,  p.  370),  says : 

"Every  nation  has  a  dominium  utile  on  the  sea  which 
washes  its  shores,  in  the  interest  of  its  preservation.  It  ex- 
ercises, besides,  a  right  of  jurisdiction  and  police,  in  the  in- 
terest of  its  defence.  Upon  this  all  publicists  and  treaties 
agree.  International  conventions  have  always  regarded  a 
territorial  sea  as  the  property  of  the  state.  ''But  the  pub- 
licists," continues  this  author,  "are  not  agreed  as  to  the 
extent  of  the  territorial  sea,  and  the  limit  of  the  use  {doTnaine 
utile)  which  the  state  may  exercise." 

This,  he  says,  must  be  determined  "by  the  necessity  of 
the  case  and  the  nature  of*  the  particular  right  claimed." 
Thus  the  right  of  fishing,  that  of  levying  tolls  for  the  main- 
tenance of  the  navigation,  that  of  the  defence  of  the  coast, 
may  come  into  question.  As  regards  the  latter,  the  writer 
seems  to  think  that  it  should  extend  to  the  point  at  which 
"  the  state  has  the  means  of  making  its  will  respected  and 
causing  its  rights  of  sovereignty  to  be  acknowledged." 
"According  to  this  principle,  the  zone  of  jurisdictiou  would 
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increase  with  the  perfection  of  artillery."  But,  whatever 
the  right  of  the  sovereign,  M.  Fiore  denies  him  the  power 
of  interfering  with  the  passage  of  vessels  which  do  not  com- 
promise the  safety  of  his  territory. 

MM.  Pistoye  and  Daverdv,  in  their  Traite  des  Prises 
Maritimes  (tit.  2,  chap,  iii,  vol.  i,  p.  93),  write  as  follows : — 

"  While  no  hnman  power  can  possess  and  govern  the  sea 
at  large,  those  portions  of  it  which  border  on  the  coast  may 
be,  and  are,  brought  under  the  power  and  sovereign  do- 
minion of  the  nations  they  adjoin.  From  the  coast,  each 
power  can,  in  a  given  zone,  measured  by  the  range  of  a  can- 
184]  non-shot,  impose  its  laws  and  *enforce  obedience  to 
them.  There  is  not,  it  is  true,  bodily  possession  of  the 
waves,  which  from  their  perpetual  flow  and  movement, 
render  any  action  of  this  kind  upon  them  impossible ;  but 
there  is  a  direct  and  constant  domination,  which  places  these 
territorial  waters  under  the  immediate  police  of  the  local 
government,  in  the  same  manner  as  each  state  is  master 
of  the  rivers,  lakes,  and  channels  which  pass  through  its 
territory." 

"There  has  been  much  discussion,"  these  writers  continue, 
*'as  to  the  extent  of  this  territorial  sea ;  but  the  principle 
upon  which  its  appropriation  rests,  serves  also  to  determine 
its  bounds,  and  it  must  be  acknowledged  that  the  range  of 
cannon  from  the  shore  is  the  only  real  and  true  limit  of  the 
sea  in  question.  No  measure,  however,  has  been  generally 
agreed  upon  between  different  nations  as  to  the  distance 
which  cannon  ranse  may  be  supposed  to  cover.  But  the 
eyes  of  experienced  sailors  and  officers  employed  upon  the 
coast  .may  be  trusted  to  to  judge  how  far  a  given  spot  is 
within  the  distance." 

tfo  writer  has  carried  the  doctrine  of  the  territorial  sea 
further  than  M.  Hautefeuille,  in  his  two  works,  the  Histoire 
des  Origines,  des  Progres  et  des  Variations  du  Droit  Mari- 
time, and  his  treatise,  Des  Droits  et  Devoirs  des  Nations 
Neutres.  In  the  first,  at  p.  197,  he  explains  the  foundation 
of  the  doctrine : 

"While,"  he  says,  "the  high  sea  cannot  be  possessed 
exclusively  by  any  people,  because  it  cannot  be  brought  or 
kept  under  the  power  of  man,  the  part  of  the  sea  which 
touches  the  coast  may  easily  be  defended  by  the  riparian, 
may  be  kept  under  his  subjection  by  force,  and  held  in  his 

Possession.     With  a  few  instruments  of  war,  a  few  cannons, 
e,  in  fact,  commands  this  area;  he  can  shut  out  foreign 
vessels,  or  admit  only  such  as  he  pleases." 
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Next,  taking  the  same  ground  as  had  been  previously 
taken  by  Wolff,  M.  Hautefeuille  argues  that  the  products  of 
the  sea  are  not  inexhaustible,  and  that  the  pursuit  of  them 
requires  to  be  kept  under  proper  regulation  ;  while  the  peo- 
ple in  possession  of  the  shore  are  deeply  interested  in 
possessing  the  adjoining  waters  also,  in  order  to  protect 
themselves  against  pirates.  Hence  the  distinction  between 
these  waters  and  tlie  open  sea;  hence  the  former  maybe 
possessed  and  considered  as  an  accessory  to  the  shores  they 
wash.     In  the  second  work  he  asserts  that — 

« 

"These  territorial  waters  are  the  property  of  the  nations 
possessing  the  shores,  and,  conseq^uently,  that  these  nations 
nave  within  such  waters  all  the  rights  of  sovereignty  with- 
out exception,  as  though  it  were  on  so  much  land.  They 
can,  therefore,"  he  asserts,  "  prohibit  the  vessels  of  all  other 
nations,  or  of  any  particular  nation,  from  navigating  these 
waters;  or  they  may  prohibit  the  navigation  for  particular 
purposes,  as,  for  instance,  the  coasting  trade.  They  may 
limit  the  number  of  ships  of  war  that  shall  be  allowed  to 
enter  or  to  anchor  in  these  waters,  even  in  open  roadsteads. 
They  may  subject  merchant  vessels,  not  only  to  search  in 
respect  of  customs  dues,  but  also  to  tolls  for  anchorage, 
liglits,  buoys,  and  the  *like.  In  a  word,  they  may  [iB5 
make  whatever  regulations  it  appears  to  them  expedient  to 
make  with  a  view  to  their  own  interest.  Foreigners  enter- 
ing this  reserved  territory  must  submit  to  the  law  of  the 
sovereign  in  all  that  concerns  their  relations  with  the  land 
and  its  inhabitants,  as  though  they  were  on  the  land.  The 
limit  of  the  territorial  sea  is  fixed  by  the  principle  from 
which  its  territorial  character  arises.  It  extends  as  far  as 
the  sea  can  be  commanded  from  the  shore,  but  no  further." 

Very  different  is  the  view  of  another  modern  French 
writer  on  international  law,  M.  Ortolan,  as  to  the  degree  of 
dominion  which  may  be  exercised  over  the  territorial  sea. 
While  he  asserts  the  existence  of  such  a  sea,  he  denies  any 
right  of  property  in  it,  or  of  absolute  dominion  over  it.  To 
determine  this  question,  says  M.* Ortolan  (Diplomatie  de  la 
Mer,  liv.  ii,  c.  8), 

"it  is  necessary  to  refer  to  the  principles  on  which  the 
particular  rule  as  to  this  portion  of  the  sea  is  founded,  and 
to  the  nature  of  the  rights  which  the  nation  owning  the  coast 
can  claim  over  it."  "It  signifies  little,"  he  continues,  "  that 
the  bottom  of  the  sea  is  manifestly  a  continuation  of  the 
coast.  As  soon  as  there  is  sufficient  depth  for  navigation, 
nations  are  entitled,  as  of  right,  to  the  use  of  the  sea  as  a 


486  EXCHEQUER  DIVISION.  [Vol  H. 

1876  Tho  Queen  v.  Keyn. 

means  of  communication,  nor  can  it  be  legitimately  denied 
to  them.  While  the  nation  owning  the  coast  is  entitled  to 
refuse  access  to  its  land  territory,  it  cannot  assert  a  right  to 
prevent  ships  froi^  passing  in  front  of  its  shores,  or  to  de- 
clare the  territorial  sea  closed,  as  it  might  do  in  respect  of 
one  of  its  ports.  It  cannot  impose  tolls  on  passing  vessels 
as  in  a  water  belonging  to  itself,  except  as  a  fair  indemnity 
for  works  for  the  benefit  of  the  navigation  or  for  special  ser- 
vices rendered.  To  act  contrary  to  these  rules  would  be  to 
act  in  contradiction  to  the  essential  destination  of  the  sea, 
and  to  derive  an  advantage  from  it  which  no  one  has  a  right 
to.    And  though  the  nation  might  have  the  means  of  com- 

f>ulsion,  this  would  not  make  its  proceedings  the  more  law- 
ul.     The  I'ight,  then,  to  the  territorial  sea  is  not  a  right  of 
property ;  it  cannot  be  said  that  the  state,  which  is  the  pro- 
prietor of  the  land,  is  also  "proprietor  of  the  sea." 
. 

To  make  this  good,  M.  Ortolan  refers  to  the  grounds  on 
which  the  doctrine  of  the  territorial  sea  rests,  namely,  the 
protection  of  the  country  as  regards  safety,  prosperity,  and 
individual  interests,  against  offences  of  every  kind  by  which 
these  may  be  affected.  With  a  view  to  this  defence  the 
state  is  entitled  to  make  the  necessary  laws  and  regulations, 
and  to  employ  force  to  insure  their  execution.  *'Leslois 
de  police  et  de  stirete,"  says  the  author,  *'y  sont  obliga- 
toires.''  Whether  he  thereby  means  to  imply  that  other 
laws  would  not  be  so  is  left  uncertain.  "  En  un  mot,"  con- 
cludes M.  Ortolan,  "Tijtata  sar  cet  espace,  non  la  propriete, 
mais  un  droit  d' empire ;  un  pouvoir  de  legislation,  de  sur- 
veillance et  de  juridiction,  conformement  aux  rdgles  de  la 
186]  juridiction  Internationale."  *What  is  to  be  under- 
stood by  laws  of  '* police  et  surete"  is  very  uncertain,  and 
what  the  rules  are  to  which  he  here  refers,  and  whether  any 
and  what  limitation  would  be  thereby  imposed  on  the  rights 
attaching  to  territorial  dominion  he  fails  to  inform  us. 

As  regards  distance,  M.  Ortolan  would  fix  it  at  the  ex- 
treme range  of  cannon-shot  according  to  the  improvement 
of  artillery,  as  varying  with  the  age.. 

A  still  later  author,  M.  Calvo  (Droit  International,  liv.  v, 
§§  199-201),  takes  the  same  view  as  to  the  absence  of  *any 
right  of  property  in  the  territorial  belt,  but  would  concede 
a  much  larger  and  more  exclusive  dominion  to  the  state  to 
whom  the  belt  belongs. 

*'To  facilitate  the  defence  of  the  coasts,"  he  says,  **tKe 

S general  practice  of  nations,  sanctioned  bv  numerous  treaties, 
las  drawn,  at  a  certain  distance  from  the  land,  an  imagin- 
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ary  line,  as  the  extreme  limit  of  the  maritime  frontier  of 
each  country.  Whatever  comes  within  that  line  falls  ipso 
facto  within  the  jurisdiction  of  the  state  which  commands 
it,  and  is  entitled  territorial  sea."  At  the  same  time  he  goes 
on  to  say  that  ''the  publicists  are  far  from  being  agreed  as 
to  the  extent  of  this  sea ;  and  that  to  solve  the  question  in  a 
rational  and  practical  manner  it  is  necessary  to  bear  in  mind 
that  nations  nave  not  a  right  of  property  in  the  territorial 
sea  {que  les  etaies  n' out  pas  sur  la  mer  territoriale  un  droit 
de  propriete)  but  only  a  right  of  surveillance  and  jurisdiction 
in  the  interest  of  their  own  defence,  or  the  protection  of 
their  fiscal  interests.  It  is  therefore  in  the  nature  of  things 
that  this  right  should  extend  as  far  as  its  existence  can  be 
justified,  but  should  terminate  where  all  fear  of  real  danger, 
or  its  public  usefulness,  or  the  possibility  of  defence, 
ceases." 

Where  this  point  is  to  be  found  the  author  fails  to  tell  us. 

*'  Hence  it  follows,"  says  M.  Calvo,  *'  on  principle,  that  the 
territorial  sea  can  only  comprehend  the  space  capable  of  be- 
ing defended  from  the  shore,  or  of  serving  as  a  place  from 
which  to  attack  it.  Since  the  invention  of  fire-arms,  an  ex- 
tent of  three  miles  has  been  generally  given  to  this  zone. 
Within  it  the  exercise  of  the  territorial  jurisdiction  is  abso- 
lute and  incontestable,  and  excludes  the  rights  of  every 
other  nation." 

On  the  other  hand,  Professor  Heflfter,  in  his  highly- 
esteemed  work,  the  Public  International  Law  of  Europe 
(§  75),  after  asserting,  as  incontestable,  the  right  of  maritime 
nations,  both  for  the  defence  of  their  territory  against  un- 
expected attack,  and  the  protection  of  their  commercial  in- 
terests and  customs  laws,  to  establish  an  active  surveillance 
and  a  police  on  their  coasts  and  the  parts  adjoining,  and  to 
take  all  necessary  measures  to  close  the  access  to  their  ter- 
ritory to  those  whom  they  may  not  choose  to  receive,  or 
*who  do  not  conform  to  the  established  regulations,  [187 
goes  so  far  as  to  ascribe  to  the  particular  state  the  power  of 
lixing,  according  to  circumstances,  the  limit  to  which  its 
right  shall  extend.  Adverting  to  the  generally  received 
rule,  which  fixes  the  limits  of  the  dominion  over  the  adjoin- 
ing sea  at  three  miles,  he  is  disposed  to  think,  with  Yattel, 
that  this  dominion  extends  as  far  as  is  necessary  for  the 
safety  of  the  state,  and  the  latter  can  enforce  its  power ;  or 
even  that  the  principle  of  Rayneval  may  be  adoped^  which 
makes  the  horizon  the  boundary  of  the  territorial  sea. 
'^The  range  of  cannon-shot  affords,"  he  thinks^  *'no  invari- 
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able  basis,  and  the  distance  may  be  fixed,  at  all  events  pro- 
visionally"— what  he  means  bv  this  is  by  no  means  clear — 
"by  the  law  of  each  state."  He  concedes  to  the  state  the 
power  of  making  regnlations  relative  to  the  use  of  the  ter- 
ritorial waters,  as,  for  instance,  in  respect  of  fishing  and 
"  the  right  of  jurisdiction  ;"  but  what  he  includes  under  the 
latter  term  he  omits  to  explain.  On  the  other  hand,  he  is 
wholly  silent  as  to  any  territorial  right  of  property  in  the 
waters  in  question. 

Professor  Bluntschli,  in  his  work  Das  Modeme  Volker- 
recht  (§§  307-9),  while  he  states  that  the  open  sea  is  free  to 
all  nations  and  individuals  for  navigation  and  fishing, 
affirms  that  portions  of  the  sea  are  subject  to  a  limited  juris- 
diction (*'einer  beschrankten  GebietshoheifV  Amongst 
these  he  enumerates  the  sea  which  washes  the  shore,  on  the 
ground  that  the  close  connection  of  such  parts  of  the  sea 
with  the  land  and  state  justifies  an  extension  of  the  territorial 
jurisdiction  of  the  latter;  for  which  reason  such  part  of  the 
sea  is  considered  as  accessory  to  the  land,  the  power  and 
protection  of  the  latter  extending  over  it.  In  the  opinion  of 
this  author 

"The  safetjr  and  order  of  the  state  is  so  manifestly  in- 
terested in  this  particular  that  the  usual  measure  of  the 
cannon-shot  is  not  always  to  be  considered  as  sufficiently 
extensive  in  the  case  of  gulfs  and  bays."  "As  incidental 
to. this  limited  jurisdiction,"  says  M.  Bluntschli  (Article 
310),  "  the  state  is  entitled  to  extend  measures  necessarjr  for 
the  protection  of  its  territory  and  its  laws  to  these  portions 
of  the  sea ;  and  to  make  regulations  of  police  with  reference 
to  navigation  and  fishing ;  but  it  is  not  entitled  in  time  of 
peace  to  deny  the  right  of  passage,  or  the  use  of  these  waters 
lor  navigation,  or  to  exact  tolls  in  respect  of  them." 

But  the  writer  draws  a  distinction  between  ships  com- 
morant  on  the  territorial  waters  of  a  state  and  ships  merely 
188]  passing  through  *them.  After  laying  it  down,  that 
foreign  ships  within  tue  territorial  waters  of  a  state  are  sub- 
ject to  its  laws,  he  goes  on  to  say : 

"Ships  which  confine  themselves  to  passing  along  the 
coasts  of  a  state,  in  the  part  of  the  sea  which  forms  a  por- 
tion of  its  territory,  are  subject  for  the  time  to  the  sover- 
eignty of  such  state,  in  this  sense,  that  they  are  bound  to 
respect  the  military  and  police  regulations  adopted  by  it  for 
the  safety  of  its  territory  and  of  the  population  of  the 
coast."  "The  jurisdiction  of  the  adjoining  state  extends 
over  the  neighboring  sea  only  as  far  as  is  deemed  necessary 
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by  the  police  and  military  authorities.  In  all  other  respects 
the  ship  is  as  free  as  if  it  were  on  the  high  seas,  that  is  to 
say,  it  IS  considered  as  a  floating  portion  of  the  country  to 
which  it  belongs."     (§§  322. ) 

Thus,  according  to  this  author,  it  is  only  with  regard  to 
matters  of  police  and  military  regulation,  that  the  jurisdic- 
tion of  a  state  over  its  littoral  sea  extends. 

An  American  writer  on  International  Law,  Mr.  Halleck 
(ch.  vi,  §  13),  after  speaking  of  ports,  bays,  and  mouths  of 
rivers  as  national  territory,  within  the  limits  of  which  the 
rights  of  property  and  territorial  jurisdiction  are  absolute, 
and  exclusive  of  those  of  every  other  state,  goes  on  to  say 
that — 

'^The  general  usage  of  nations  superadds  to  this  maritime 
territory  an  exclusive  territorial  jurisdiction  over  the  sea  for 
the  distance  of  one  marine  league,  or  the  range  of  a  cannon- 
shot  along  all  the  shores  or  coasts  of  a  state."  He  adds, 
that^'  even  beyond  this  limit  states  may  exercise  a  qualified 
jurisdiction  for  fiscal  and  defensive  purposes,  that  is,  for  the 
execution  of  their  revenue  laws,  and  to  prevent  hovering  on 
their  coasts." 

He  observes  that  "it  is  necessary  to  distinguish  between 
^maritime  territory  and  territorial  jurisdiction^^ ^  which  he 
proposes  to  do  in  a  subsequent  chapter,  and,  indeed,  does 
with  respect  to  vessels  in  a  foreign  port ;  but  he  is  silent  as 
to  how  lar  the  law  of  the  local  state  is  applicable  to  vessels 
passing  along  or  anchoring  in  its  external  waters. 

A  writer  of  our  own  country,  Mr.  Manning,  in  his  Law  of 
Nations  (p.  119),  lately  edited  by  a  distinguished  jurist,  Mr. 
Amos,  thus  limits  the  purposes  as  to  which  this  right  may 
be  exercised : — 

'*  For  some  limited  purposes  a  special  right  of  jurisdiction, 
and  even  (for  a  few  definite  purposes)  of  dominion,  is  con- 
ceded to  a  state  in  respect  of  the  part  of  the  ocean  immediately 
adjoining  its  own  cog.st  line.  The  purposes  for  which  this 
jurisdiction  and  dominion  have  been  recognized  are — (1)  the 
regulation  of  fisheries;  (2)  the  prevention  of  frauds  on 
customs  laws;  (3)  the  exaction  of  harbor  and  lighthouse 
dues ;  and  (4)  the  protection  of  the  territory  from  violation 
in  time  *of  war  between  other  states.  The  distance  [189 
from  the  coast  line  to  which  this  qualified  privilege  extends 
has  been  variously  measured — the  most  prevalent  distances 
being  that  of  a  cannon-shot  or  of  a  marine  league  from  the 
shore." 

19  Eng.  Rep.  62 
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We  have  here  a  total  silence  as  to  any  criminal  jurisdiction 
over  foreiffners. 

Chancellor  Kent,  whose  opinion  we  should  have  been  so 
much  disposed  to  respect,  also  leaves  the  matter  in  doubt. 

"It  is  difficult,"  he  says,  "to  draw  any  precise  or  de- 
terminate conclusion,  amidst  the  variety  of  opinions,  as  to 
the  distance  to  which  a  state  may  lawfully  extend  its  ex- 
clusive dominion  over  the  sea  adjoining  its  territories,  and 
beyond  those  portions  of  the  sea  which  are  embraced  by 
harbors,  gulfs,  bays,  and  estuaries,  and  over  which  its  juris- 
diction unquestionably  extends.  All  that  can  be  reasonably 
asserted  is,  that  the  dominion  of  the  sovereign  of  the  shore 
over  the  contiguous  sea  extends  as  far  as  is  requisite  for 
his  safety,  and  for  some  lawful  end.  A  more  extended  do- 
minion must  rest  entirely  upon  force  and  maritime  suprem- 
acy. According  to  the  current  of  modern  authority,  the 
general  territorial  jurisdiction  extends  into  the  sea  as  far  as 
cannon-shot  will  reach,  and  no  farther ;  and  this  is  generally 
calculated  to  be  a  marine  league.  And  the  Congress  of  the 
United  States  have  recognized  this  limitation  by  authorizing 
the  district  courts  to  take  cognizance  of  all  captures  made 
within  a  marine  league  of  the  American  shores.'' 

Three  or  four  other  learned  authors  remain  to  be  noticed, 
who,  although  not  professing  to  treat  of  international  law, 
have  nevertheless  incidentally  touched  on  this  subject,  and 
whose  opinions  may  be  deserving  of  attention. 

The  subject  is  discussed  by  M.  MassS,  in  his  recent  work, 
Le  Droit  Commercial  dans  ses  rapports  avec  le  Droit  Civil, 
of  which  the  last  edition  appeared  in  1874  (book  ii,  tit.  ii, 
ch.  i,  art.  105).  After  giving  the  usual  reasons  for  conced- 
ing the  right  to  the  territorial  sea,  he  continues: — 

"Every  nation  has,  therefore,  a  right  of  police  and  of 
jurisdiction  over  the  part  of  the  sea  which  borders  on  its 
coasts,  and  makes,  in  some  sort,  a  part  of  its  territory.  It 
can,  consequently,  subject  all  ships  that  come  within  the 
extent  of  the  territorial  sea  to  its  customs  and  navigation 
laws ;  but  this  right  is  not  so  absolute  as  that  the  nation 
whose  coast  the  sea  adjoins  can  prohibit  navigation  for  the 
purposes  of  commerce.  This  can  only  be  denied  to  ships  of 
war.  So  that,  to  speak  truly,  in  all  that  concerns  naviga- 
tion, a  people  has  not  the  full  right  of  property  over  the 
littoral  sea.  It  has  only  jurisdiction  over  it.  'Quamvis  in 
mari  non  sit  territorium,'  says  Roccus  (cent.  2,  resp.  3,  n.  10, 
^Tamen  in  eo  jurisdictio  exercetur;'  or  rather  the  right  of 
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property  is  burdened  with  a  natural  servitude  for  the  general 
benefit  of  navigation.  It  is  otherwise  in  respect  of  the  right 
of  fishing,  which  is  confined  to  the  inhabitants  of  the  coast." 

M.  Masse  then  goes  into  the  question  of  distance;  and 
after  repeating  and  rejecting  the  views  of  the  earlier  publi- 
cists, adopts  *the  reasoning  usually  followed,  and  [190 
fixes  the  aistance  at  three  miles,  as  being  the  range  of  can- 
non-shot. At  the  same  time  he  observes  that  this  logical  rule 
is  not  always  followed,  as  nations  sometimes  fix  their  own 
limits  at  a  greater  distance,  which  is  binding  upon  those 
who  recognize  the  right.  Thus,  France  subjects  all  vessels 
to  its  customs  laws  to  a  distance  of  five  leagues. 

Von  ELaltenborn,  in  his  Private  Maritime  Law  of  Europe, 
observes  that,  since  the  time  of  Bynkershoek,  that  is  to 
say,  for  a  period  of  200  years,  the  rule  has  been  gaining 

? ground,  both  in  theory  and  practice,  that  the  littoral  sea  so 
ar  as  cannon-shot  will  reach  (quousque  mare  e  terr&  im- 
perari .potest),  belongs  to  the  maritime  territory  (Seegebiet) 
of  a  nation.  With  regard  to  distance,  the  writer  contents 
himself  with  repeating  the  opinions  of  his  predecessor^^,  but 
expresses  none  of  his  own. 

Another  writer,  Mr.  Bishop,  in  his  Commentaries  on  Crim- 
inal Law,  an  elaborate  and  learned  work,  published  in  1865, 
says  (book  iv,  c.  6,  §  74) : 

'^  A  nation  bordering  on  the  sea  can  hold  actual  possession 
of  it  as  far  from  the  shore  as  cannon  balls  will  reach,  while 
dominion  to  this  extent  is  necessary  for  the  safety  of  the 
inhabitants,  who  might  otherwise,  being  neutral,  be  cut 
down  in  time  of  war  by  the  artillery  of  the  belligerents 
contending  on  the  water.  And  so  much  of  ocean,  the  au- 
thorities agree,  is  within  the  territorial  sovereignty  which 
controls  the  adjacent  shores.  A  cannon-shot  is,  for  this 
purpose,  estimated  at  a  marine  league,  which  is  a  little  short 
of  three  and  a  half  of  our  English  miles,  or  exactly  3.4517. 
But  the  rule  of  computing  a  cannon-shot  as  a  marine  league 
for  this  purpose  was  established  before  the  late  improve- 
ments in  guns  and  gunnery ;  and,  in  reason,  the  distance 
would  seem  now  to  require  extension,  though  the  author  is 
not  able  to  refer  to  any  suflBicient  authority  showing  the  ex- 
tension to  have  been  actually  made  in  the  law  of  nations." 

A  fourth  author,  Signor  Foramiti,  in  a  short  but  very 
able  treatise,  entitled  1? Avvocato  Marittimo,  after  dividing 
the  sea  into  mare  vasto  and  mare  terriiorialey  says : 

"The  waters  which  bathe  the  coast  and  shores  of  a  state 
form  its  natural  boundary ;  for  the  more  effectual  proteo- 
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tion  and  defence  of  which  the  general  usage  of  nations 
allows  an  imaginary  line  to  be  traced  upon  the  sea  at  a 
convenient  distance  from  the  shore,  and  adapting  itself  to 
the  formation  of  the  latter,  which  line  must  be  considered 
as  the  artificial  maritime  boundary  of  the  state." 

This  line  the  author,  adopting  the  language  of  Martens, 
calls  ''Llnea  di  rispetto,"  and  fixes  at  the  usual  distance  of 
three  miles : 

*' Every  ship,"  he  continues,  "which  is  found  within  this 
line  must  be  considered  as  in  the  waters  of  the  state  of  which 
191]  it  bounds  the  sovereignty  and  jurisdiction,  *and  those 
on  board  must  conduct  themselves  as  though  they  were  on 
the  shore,  doing  nothing  which  the  government  has  a  right 
to  prohibit  as  prejudicial  to  the  property  or  safety  of  the 
nation." 

Whether,  if  the  contrary  should  happen,  they  will  be 
within  the  criminal  law  of  the  country,  the  author  does  not 
proceed  to  tell  us. 

From  the  review  of  these  authorities  we  arrive  at  the  fol- 
lowing results.  There  can  be  no  doubt  that  the  suggestion 
of  Bynkershoek,  that  the  sea  surrounding  the  coast  to  the 
extent  of  cannon-range  should  be  treated  as  belonging  to 
th6  state  owning  the  coast,  has,  with  but  very  few  excep- 
tions, been  accepted  and  adopted  by  the  publicists  who  have 
followed  him  during  the  last  two  centuries.  But  it  is 
equally  clear  that,  in  the  practical  application  of  the  rule, 
in  respect  of  the  particular  of  distance^  as  also  in  the  still 
more  essential  partictllar  of  the  character  and  degree  of 
sovereignty  and  dominion  to  be  exercised,  great  difference 
•  of  opinion  and  uncertainty  have  prevailed,  and  still  continue 
to  exist. 

As  regards  distance,  while  the  majority  of  authors  have 
adhered  to  the  three-mile  zone,  others,  like  M.  Ortolan  and 
Mr.  Halleck,  applying  with  greater  consistency  the  princi- 
ple on  which  the  whole  doctrine  rests,  insist  on  extending 
the  distance  to  the  modern  range  of  cannon — in  other  words 
doubling  it.  This  difference  of  opinion  may  be  of  little  prac- 
tical importance  in  the  present  instance,  inasmuch  as  the 
place  at  which  the  offence  occurred  was  within  the  lesser  dis- 
tance; but  it  is,  nevertheless,  not  immaterial  as  showing 
how  unsettled  this  doctrine  still  is.  The  question  of  sover- 
eignty, on  the  other  hand,  is  all-important.  And  here  we 
have  every  shade  of  opinion. 

One  set  of  writers,  vas,  for  instance,  M.  Hautefeuille, 
ascribe  to  the  state  territorial  property  and  sovereignty  over 
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the  three  miles  of  sea,  to  the  extent  of  the  right  of  exclad- 
ing  the  ships  of  all  other  nations,  even  for  tne  purpose  of 
passage — a  doctrine  flowing  immediately  from  the  principle 
of  territorial  property,  but  which  is  too  monstrous  to  be  ad- 
mitted. Another  set  concede  territorial  property  and  sover- 
eignty, but  make  it  subject  to  the  right  of  other  nations  to 
use  these  waters  for  the  purpose  of  navigation.  Others 
again,  like  M.  Ortolan  and  M.  Calvo,  deny  any  right  of  ter- 
ritorial property,  but  concede  "jurisdiction;''  by  which  I 
understand  them  to  mean  the  power  of  applying  the  law, 
applicable  to  persons  on  *the  land,  to  all  who  are  [192 
within  the  territorial  water,  and  the  power  of  legislating  in 
respect  of  it,  so  as  to  bind  every  one  who  comes  within  the 
jurisdiction,  whether  subjects  or  foreigners.  Some,  like  M. 
Ortolan,  would  confine  this  jurisdiction  to  purposes  of 
"safety  and  police" — by  which  I  should  be  disposed  to  un- 
derstand measures  for  the  protection  of  the  territory,  and 
for  the  regulation  of  the  navigation,  and  the  use  of  harbors 
and  roadsteads,  and  the  maintenance  of  order  among  the 
shipping  therein,  rather  than  the  general  application  of  the 
criminal  law. 

Other  authors, — for  instance,  Mr.  Manning, — would  re- 
strict the  jurisdiction  to  certain  specified  purposes  in  which 
the  local  state  has  an  immediate  interest,  namely,  the  pro- 
tection of  its  revenue  and  fisheries,  the  exacting  of  har- 
bor and  light  dues,  and  Ihe  protection  of  its  coasts  in  time 
of  war. 

Some  of  these  authors, — for  instance.  Professor  Blunt- 
schli, — make  a  most  important  distinction  between  a  com- 
morant  and  a  passing  ship.  According  to  this  author,  while 
the  commorant  ship  is  subject  to  the  general  law  of  the 
local  state,  the  passing  ship  is  liable  to  the  local  jurisdiction 
only  in  matters  of  "military  and  police  regulations,  made 
for  the  safety  of  the  territory  and  population  of  the  coast." 
None  of  these  writers,  it  should  be  noted,  discuss  the  ques- 
tion, or  go  the  length  of  asserting  that  a  foreigner  in  a  for- 
eign ship,  using  the  waters  in  question  for  the  purpose  of 
navigation  solely,  on  its  way  to  another  country,  is  liable  to 
the  criminal  law  of  the  adjoining  country  for  an  offence  com- 
mitted on  board. 

Now,  when  it  is  remembered  that  it  is  mainly  on  the 
statements  and  authority  of  these  writers,  and  to  opinions 
founded  upon  them,  that  we  are  called  upon  to  hold  that 
foreigners  on  the  so-called  territorial  sea  are  subject  to  the 
general  law  of  this  country,  the  discrepancy  of  opinion 
which  I  have  been  pointing  out   becomes  very  material. 
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Looking  to  this,  we  may  properly  ask  those  who  contend 
for  the  application  of  tlie  existing  law  to  the  littoral  sea  in- 
dependently of  legislation,  to  tell  us  the  extent  to  which  we 
are  to  go  in  applying  it.  Are  we  to  limit  it  to  three  miles, 
or  to  extend  it  to  six  ?  Are  we  to  treat  the  whole  body  of 
the  criminal  law  as  applicable  to  it,  or  only  so  mach  as  re- 
lates to  "  police  and  safety"?  Or  are  we  to  limit  it,  as  one 
of  these  authors  proposes,  to  the  protection  of  fisheries  and 
193]  customs,  the  exacting  of  harbor  *and  light  dues,  and 
the  protection  of  our  coasts  in  time  of  warl  Which  of 
these  writers  are  we  to  follow  ?  What  is  there  in  these  con- 
flicting views  to  guide  us,  in  the  total  absence  of  precedent 
or  legal  sanction,  as  to  the  extent  to  which  we  may  subject 
foreigners  to  our  law?  What  is  there  in  them  which  au- 
thorizes us  to  assume  not  only  that  Parliament  can  of  right 
deal  with  the  three-mile  zone  as  forming  part  of  our  terri- 
tory, but  also  that,  by  the  mere  assent  of  other  nations,  the 
sea  to  this  extent  has  become  so  completely  a  part  of  our 
territory  as  to  be  subject,  without  legislation,  to  the  whole 
body  or  our  existing  law,  civil  and  criminal. 

But  it  is  said  that,  although  the  writers  on  international 
law  are  disagreed  on  so  many  essential  points,  they  are  all 
agreed  as  to  the  power  of  a  littoral  state  to  deal  with  the 
three-mile  zone  as  subject  to  its  dominion,  and  that  conse- 
quently we  may  treat  it  as  subject  to  our  law.  But  this 
reasoning  strikes  me  as  unsatisfaetory ;  for  what  does  this 
unanimity  in  the  general  avail  us  when  we  come  to  the 
practical  application  of  the  law  in  the  particular  instance, 
if  we  are  left  wholly  in  the  dark  as  to  the  degree  to  which 
the  law  can  be  legitimately  enforced?  This  unanimity  of 
opinion  that  the  littoral  sea  is,  at  all  events  for  some  pur- 
poses, subject  to  the  dominion  of  the  local  state,  may  go  far 
to  show  that,  by  the  concurrence  of  other  nations,  such  a 
state  may  deal  with  these  waters  as  subject  to  its  legislation. 
But  it  wholly  fails  to  show  that,  in  the  absence  of  such 
legislation,  the  ordinary  law  of  the  local  state  will  extend 
over  the  waters  in  question — which  is  the  point  which  we 
have  to  determine. 

Not  altogether  uninfluenced,  perhaps,  by  the  diversity  of 
opinion  to  which  I  have  called  attention,  the  argument  in 
support  of  the  prosecution  presents  itself — not  without  some 
sacrifice  of  consistency — in  more  than  one  shape.  At  one 
time  it  is  asserted  that,  for  the  space  of  three  miles,  not  only 
the  sea  itself,  but  the  bed  on  which  it  rests,  forms  part  of 
the  territory  or  realm  of  the  country  owning  the  coast,  as 
though  it  were  so  much  land ;  so  that  the  right  of  passage 
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and  anchorage  might  be  of  right  denied  to  the  ships  of  other 
nations.  At  another  time  it  is  said  that,  while  the  right  is 
of  a  territorial  character,  it  is  subject  to  a  right  of  passage 
by  the  ships  of  other  nations.  Sometimes  the  sovereignty 
is  asserted,  not  as^  based  on  territorial  right,  but  simply  as 
*attaching  to  the  sea,  over  which  it  is  contended  that  [194 
the  nation  owning  the  coast  may  extend  its  law  to  the  for- 
eigner navigating  within  it. 

To  those  who  assert  that,  to  the  extent  of  three  miles  from 
the  coast,  the  sea  forms  part  of  the  realm  of  England,  the 
question  may  well  be  put,  when  did  it  become  so  ?  Was  it 
so  from  the  beginning?  It  certainly  was  not  deemed  to  be 
so  as  to  a  three-mile  zone,  any  more  than  as  to  the  rest  of 
the  high  seas,  at  the  time  the  statutes  of  Richard  II  were 
passed.  For  in  those  statutes  a  clear  distinction  is  made 
between  the  realm  and  the  sea,  as  also  between  the  bodies 
of  counties  and  the  sea ;  the  jurisdiction  of  th^  admiral  be- 
ing (subject  to  the  exception  already  stated  as  to  murder 
and  mayhem)  confined  strictly  to  the  latter,  and  its  exercise 
*' within  the  realm"  prohibited  in  terms.  The  language  of 
the  first  of  these  statutes  is  especially  remarkable : 

*'  The  admirals  and  their  deputies  shaU  not  meddle  from  henceforth  with 
anything  done  wUhin  the  recUm  of  Bngland,  but  only  with  things  done  upon 
t?ie  sea.'* 

It  is  impossible  not  to  be  struck  by  the  distinction  here 
taken  between  the  realm  of  England  and  the  sea ;  or,  when 
the  two  statutes  are  taken  together,  not  to  see  that  the  term 
*' realm,"  used  in  the  first  statute,  and  "bodies  of  coun- 
ties," the  term  used  in  the  second  statute,  mean  one  and  the 
same  thing.  In  these  statutes  the  jurisdiction  of  the  admiral 
is  restricted  to  the  high  seas,  and,  in  respect  of  murder  and 
mayhem,  to  the  great  rivers  below  the  bridges,  while  what- 
ever is  within  the  realm,  in  other  words,  witliin  the  body  of 
a  county,  is  left  within  the  domain  of  the  common  law. 
Bat  there  is  no  distinction  taken  between  one  part  of  the 
high  sea  and  another.  The  three-mile  zone  is  no  more  dealt 
with  as  within  the  realm  than  the  seas  at  large.  The  notion 
of  a  three-mile  zone  was  in  those  days  in  the  womb  of  time. 
When  its  origin  is  traced,  it  is  found  to  be  of  comparatively 
modern  growth.  The  first  mention  of  it  by  any  writer,  or 
in  any  court  of  this  country,  so  far  as  I  am  aware,  was  made 
b^  Lord  Stowell,  with  reference  to  a  question  of  neutral 
rischts,  in  the  first  year  of  the  present  century,  in  the  case  of 
The  Twee  Oebroeders  (*).  To  this  hour  it  has  not,  even  in 
theory,  yet  settled  into  certainty.     *For  centuries  be-    [195 

(»)  3  C.  Rob.,  162. 
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fore  it  was  thongbt  of,  the  great  landmarks  of  our  judicial 
system  had  been  set  fast — the  jurisdiction  of  the  common 
law  over  the  land  and  the  inland  waters  contained  within  it, 
forming  together  the  realm  of  England,  that  of  the  admiral 
over  English  vessels  on  the  seas,  the  common  property  or 
highway  of  mankind. 

Sut  I  am  met  by  authorify,  and,  beyond  question,  an- 
cient authority,  may  be  found  in  abundance  for  the  assertion 
that  the  bed  of  the  sea  is  part  of  the  realm  of  England,  part 
of  the  territorial  possessions  of  the  Crown.  Coke,  comment- 
ing on  s.  439  of  Littleton,  says,  in  explaining  the  words 
"out  of  the  realm": 

"If  a  man  be  upon  the  sea  of  England,  he  is  within  the 
kingdom  or  realme  of  England,  and  within  the  ligeance  of 
the  King  of  England,  as  of  his  crowne  of  England.  And 
yet  altum  mare  is  out  of  the  jurisdiction  of  the  common  law, 
and  within  the  jurisdiction  of  the  lord  admii*all." 

So  Lord  Hale,  no  doubt,  in  his  work  De  Jure  Maris, 
speaks  of  the  narrow  seas,  and  the  soil  thereof,  as  "part  of 
the  King's  waste,  demesnes,  and  dominions,  whether  in  the 
body  of  a  county  or  not."  But  this  was  said,  not  with 
reference  to  the  theory  of  the  three  mile  zone,  which  had 
not  then  been  thought  of,  but  (following  Selden)  to  the 
wild  notion  of  sovereignty  over  the  whole  of  the  narrow 
seas.  This  pretension  failing,  the  rest  of  the  doctrine,  as  it 
seems  to  me,  falls  with  it.  Moreover,  Hale  stops  short  of 
saying  that  the  bed  of  the  sea  forms  part  of  the  realm  of 
England,  as  a  portion  of  its  territory.  He  speaks  of  it 
under  the  vague  terms  of  "waste,"  "demesnes,"  or  "do- 
minions." He  carefully  distinguishes  between  the  parts  of 
the  sea  which  are  within  the  body  of.  a  county  and  those 
which  are  not. 

It  is  true  that,  in  his  later  work  on  the  Pleas  of  the  Crown, 
Lord  Hale,  speaking  in  the  chapter  on  Treasons  (vol.  i, 
p.  154),  of  what  is  a  levying  of  war  against  the  King  "within 
the  realm,"  according  to  the  required  averment  in  an  in- 
dictment for  that  offence,  instances  the  hostile  invasion  of 
the  King's  ships  ("which,"  he  observes,  "are  so  many 
royal  castles");  and  this,  he  says,  "is  a  levying  of  war 
within  the  realm;"  the  reason  he  assigns  being  that  "the 
narrow  seas  are  of  the  ligeance  of  the  Crown  of  England," 
for  which  he  cites  the  authority  of  Selden.  Here,  again,  we 
have  Lord  Hale  blindly  following  "Master  Selden,"  in 
196]  asserting  *that  the  narrow  seas  owe  allegiance  to  the 
Crown  of  England.    A  hostile  attack  by  a  subject  on  a  ship 
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of  war  on  the  narrow  seas  would,  I  need  scarcely  say,  be  a 
levying  of  war  against  the  sovereign,  but  it  could  not  now 
be  said  to  be  higli  treason  as  having  been  done  within  the 
realm. 

Blackstone  (Comm.  vol.  i,  p.  110)  says  that  *Hhe  main  or 
high  seas"  (which  he  afterwards  describes  as  beginning  at 
low-water  mark)  "are  part  of  the  realm  of  England" — here 
Mr.  Stephen,  feeling  that  his  author  was  going  too  far,  in- 
terposes the  words  "in  one  sense" — "for  thereon,"  adds 
Blackstone,  "our  Courts  of  Admiralty  have  jurisdiction; 
but  the^  are  not  subject  to  the  common  law."  This  is,  in- 
deed, singular  reasoning.  Instead  of  saying  that,  because 
these  seas  are  part  of  the  realm  of  England,  the  Courts  of 
Admiralty  have  jurisdiction  over  them,  the  writer  reverses 
the  position,  and  says,  that  because  the  admiralty  has  juris- 
diction these  seas  are  part  of  the  realm — which  certainly  does 
not  follow.  If  it  did,  as  the  jurisdiction  of  the  admiralty 
extended,  as  regards  British  ships,  wherever  the  sea  rolls, 
the  entire  ocean  might  be  said  to  oe  within  the  realm. 

But  to  what,  after  all,  do  these  ancient  authorities  amount  'i 
Of  what  avail  are  they  towards  establishing  that  the  soil  in 
the  three-mile  zone  is  part  of  the  territorial  domain  of  the 
Crown?  These  assertions  of  sovereignty  were  manifestly 
based  on  the  doctrine  that  the  narrow  seas  are  part  of  the 
realm  of  England.  But  that  doctrine  is  now  exploded. 
Who  at  this  day  would  venture  to  affirm  that  the  sover- 
eignty thus  asserted  in  those  times  now  exists  ?  What  Eng- 
lish lawyer  is  there  who  would  not  shrink  from  maintaining 
— what  foreign  jurist  who  would  not  deny — :what  foreign 

government  which  would  not  repel  such  a  pretension  i  I 
stened  carefully  to  see  whether  any  such  assertion  would 
be  made ;  but  none  was  made.  No  one  has  gone  the  length 
of  suggesting,  much  less  of  openly  asserting,  that  the  juris- 
diction still  exists.  It  seems  to  me  to  follow  that  when  the 
sovereignty  and  jurisdiction  from  which  the  property  in  the 
soil  of  the  sea  was  inferred  is  gone,  the  territorial  property 
which  was  suggested  to  be  consequent  upon  it  must  neces- 
sarily go  with  it. '  ' 

But  we  are  met  here  by  a  subtle  and  ingenious  argument. 
It  is  said  that  although  the  doctrine  of  the  criminal  jurisdic- 
tion of  *the  admiral  over  foreigners  on  the  four  seas  [197 
has  died  out,  and  can  no  longer  be  upheld,  yet,  as  now,  by 
the  consent  of  other  nations,  sovereignty  over  this  territo- 
rial sea  is  conceded  to  us,  the  jurisdiction  formerly  asserted 
may  be  revived  and  made  to  attach  to  the  newly-acquired 
domain.  I  am  unable  to  adopt  this  reasoning.  JSx  con- 
19  Eng.  Rep.  63 
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cessiSy  the  jurisdiction  over  foreigners  in  foreign  ships  never 
really  existed,  at  all  events,  it  has  long  been  dead  and 
buried,  even  the  ghost  of  it  has  been  laid.  But  it  is  evoked 
from  its  grave  and  brought  to  life  for  the  purpose  of  apply- 
ing it  to  a  part  of  the  sea  which  was  included  in  the  whole, 
as  to  which  it  is  now  practically  admitted  that  it  never  ex- 
isted. Prom  the  time  the  jurisdiction  was  asserted  to  the 
time  when  the  pretension  to  it  was  dropped,  it  was  asserted 
over  this  portion  of  the  sea  as  part  oi  the  whole  to  which 
the  jurisdiction  was  said  to  extend.  If  it  was  bad  as  to  the 
whole  indiscriminately,  it  was  bad  as  to  every  part  of  the 
whole.  But  why  was  it  bad  as  to  the  whole  ?  Simply  be- 
cause the  jurisdiction  did  not  extend  to  foreigners  in  loreign 
ships  on  the  high  seas.  But  the  waters  in  question  have 
always  formed  part  of  the  high  seas.  They  are  alleged  in 
this  indictment  to  be  so  now.  How,  then,  can  the  admiral 
have  the  jurisdiction  over  them  contended  for  if  he  had  it 
not  before  ?  There  having  been  no  new  statute  conferring 
it,  how  has  hd  acquired  it  ? 

To  Qome  back  to  the  subject  of  the  realm,  I  cannot  help 
thinking  that  some  confusion  arises  from  the  term  "realm'* 
being  used  in  more  than  one  sense.  Sometimes  it  is  used, 
as  in  the  statute  of  Richard  II. ,  to  mean  the  land  of  Eng- 
land, and  the  internal  sea  within  it,  sometimes  as  meaning 
whatever  the  sovereignty  of  the  Crown  of  England  extended, 
or  was  supposed  to  extend,  over. 

When  it  is  used  as  synonymous  with  territory,  I  take  the 
true  meaning  of  the  term  "realm  of  England"  to  be  the 
territory  to  and  over  which  the  common  law  of  England  ex- 
tends— in  other  words,  all  that  is  within  the  body  of  any 
county — to  the  exclusion  of  the  high  seas,  which  come 
under  a  diflferent  jurisdiction  only  because  they  are  not 
within  any  of  those  territorial  divisions,  into  which,  among 
other  things  for  the  administration  of  the  law,  the  kingdom 
is  parcelled  out.  At  all  events,  I  am  prepared  to  abide  by 
the  distinction  taken  in  the  statutes  of  Richard  II,  between 
the  realm  and  the  sea.  For  centuries  our  judicial  system 
198]  in  the  *administration  of  the  criminal  law  has  been 
divided  into  two  distinct  and  independent  branches,  the  one 
having  jurisdiction  over  the  land  and  any  sea  considered  to 
be  within  the  land ;  the  other  over  the  sea  external  to  the 
land.  No  concurrent  assent  of  nations,  that  a  portion  of 
what  before  was  treated  as  the  high  sea,  and  as  such  com- 
mon to  all  the  world,  shall  now  be  treated  as  the  territory 
of  the  local  state,  can  of  itself,  without  the  authority  of  Par- 
liament, convert  that  which  before  was  in  the  eye  of  the  law 
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high  sea  into  British  territory,  and  so  change  the  law,  or 
give  to  the  courts  of  this  country,  independently  of  legisla- 
tion, a  jurisdiction  over  the  foreigner  where  they  had  it  not 
before.  The  argument  in  support  of  the  contrary  appears 
to  me,  I  must  say,  singularly  inconsistent  with  itself  Ac- 
cording to  it  the  littoral  sea  is  made  to  assume  what  I  cannot 
help  calling  an  amphibious  character.  At  one  time  it  is 
land,  at  another  it  is  water.  Is  it  desired  to  apply  the  law 
of  the  shore  to  it,  so  as  to  make  the  foreigner  subject  to 
that  law? — it  becomes  so  much  territory.  Co  you  wiigh  to 
keep  it  within  the  jurisdiction  of  the  admiral — as  you  must 
do  to  uphold  this  indictment? — it  is  made  to  resume  its 
former  character  as  part  of  the  high  seas.  Unable  to  follow 
this  vacillating  reasoning,  I  must  add  that,  to  my*  mind,  the 
contention  that  the  littoral  sea  forms  part  of  the  realm  or 
territory  of  Great  Britain  is  fatal  to  the  argument  which  it 
is  intended  to  support.  For,  if  the  sea  thus  becomes  part 
of  the  territory,  as  though  it  were  actually  inter  fauces 
terrcB^  it  seems  to  follow  that  it  must  become  annexed  to  the 
main  land,  and  so  become  part  of  the  adjoining  county,  in 
which  case  there  would  be  an  end  to  the  admiralty  jurisdic- 
tion. The  littoral  sea  cannot  be  land  for  one  purpose  and 
high  sea  for  another.  Nor  is  anything  gained  by  substi- 
tuting the  term  "territory"  for  land.  The  law  of  England 
knows  but  of  one  territory — that  which  is  within  the  body 
of  a  county.  All  beyond  it  is  the  high  sea,  which  is  out  of 
the  province  of  English  law  as  applicable  to  the  shore,  and 
to  which  that  law  cannot  be  extended  except  by  legislation. 
It  does  not  appear  to  me  that  the  argument  for  the  prose- 
cution is  advanced  by  reference  to  encroachments  on  the 
sea,  in  the  way  of  harbors,  piers,  breakwaters,  and  the  like, 
even  when  projected  into  the  open  sea,  or  of  forts  erected  in 
it,  as  is  the  case  in  the  *Solent.  Where  the  sea,  or  [199 
the  bed  on  which  it  rests,  can  be  physically  occupied  per- 
manently, it  may  be  made  subject  to  occupation  in  the  same 
manner  as  unoccupied  territory.  In  point  of  fact,  such  en- 
croachments are  generally  made  for  the  benefit  of  the  naviga- 
tion :  and  are  therefore  readily  acquiesced  in.  Or  they  are 
for  the  purposes  of  defence,  and  come  within  the  principle 
that  a  nation  may  do  what  i?  necessary  for  the  protection  of 
its  own  territory.  Whether,  if  an  encroachment  on  the  sea 
were  such  as  to  obstruct  the  navigation  to  the  ships  of  other 
nations,  it  would  not  amount  to  a  just  cause  of  complaint, 
as  inconsistent  with  international  rights,  might,  if  the  case 
arose,  be  deserving  of  serious  copsideration.  That  such  en- 
croac^hments  are  occasionally  made  seems  to  me  to  f^U  yery 
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far  short  of  establishing  such  an  exclusive  property  in  the 
littoral  sea  as  that,  in  the  absence  of  legislation,  it  can  be 
treated,  to  all  intents  and  purposes,  as  part  of  the  realm. 

Again,  the  fact,  adverted  to  in  the  course  of  the  discus- 
sion, that  in  the  west  of  England  mines  have  been  run  out 
under  the  bed  of  the  sea  to  beygnd  low- water  mark,  seems 
to  me  avail  but  little  towards  the  decision  of  the  question  of 
territorial  property  in  the  littoral  sea.  But  for  the  act  of 
21  &  ?2  Vict.  c.  109,  to  which  our  attention ias  been  specially 
directed,  I  should  have  thought  the  matter  simple  enough. 
Between  high  and  low- water  mark  the  property  in  the  soil 
is  in  the  Crown,  and  it  is  to  be  assumed  that  it  is  by  grant 
or  license  from  the  Crown,  or  by  prescription,  which  pre- 
supposes a  grant,  that  a  mine  is  carried  beneath  it.  Beyond 
low-water  mark  the  bed  of  the  sea  might,  I  should  have 
thought,  be  sai^  to  be  unappropriated,  and,  if  capable  of 
being  appropriated,  would  become  the  property  of  the  first 
occupier.  1  should  not  have  thought  that  the  carrying  one 
or  two  mines  into  the  bed  of  the  sea  beyond  low- water  mark 
could  have  any  real  bearing  on  a -question  of  international 
law  like  the  present. 

But  the  act  just  referred  to,  and  the  circumstances  out  of 
which  it  arose,  have  been  brought  impressively  to  our  atten- 
tention  by  the  Lord  Chief  Justice  of  the  Common  Pleas, 
as  showing  that,  according  to  parliamentary  exposition, 
the  bed  of  the  sea  beyond  low- water  mark  is  in  the  Crown. 
I  cannot  help  thinking  that,  when  the  matter  comes  to 
200]  he  looked  at  a  little  more  closely,  it  *wiU  be  found 
that  the  facts  by  no  means  warrant  this  conclusion.  The 
Duchy  of  Cornwall,  which  is  vested  in  His  Royal  Highness 
the  Prince  of  Wales,  extends,  as  is  known,  to  low- water 
mark.  Mines  existing  under  the  bed  of  the  sea  within  the 
low- water  mark  having  been  carried  out  beyond  it,  a  ques- 
tion was  raised  on  the  part  of  the  Crown  as  to  whether  the 
minerals  beyond  the  low-water  mark,  and  not  within  the 
county  of  Cornwall,  as  also  those  lying  under  the  sea  shore 
between  high  and  low-water  mark  within  the  county  of 
Cornwall,  and  under  the  estuaries  and  tidal  rivers  within 
the  county,  did  not  belong  to  the  Crown.  The  matter  hav- 
ing been  referred  to  Sir  John  Patteson,  his  decision  as  to 
the  mines  and  minerals  below  low- water  mark  was  in  favor 
of  the  Crown ;  with  reference  to  the  others,  in  favor  of  the 
duchy.  Not  having  had  the  advantage  of  seeing  Sir  John 
Patteson' s  award,  I  am  unaware  whether  the  precise  grounds 
on  which  his  decision  proceeded  are  stated  in  it,  but  the 
terms  in  which  it  was  framed  may  be  gathered  with  perfect 
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grecision  from  the  recitals  of  the  act  of  Parliament  which, 
y  arrangement,  was  passed  shortly  afterwards  to  give  stat- 
utory effect  to  the  award.  Prom  the  recitals  in  the  pre- 
amble to  the  act  it  appears  that  the  award  was  very  caref nlly, 
I  may  say  cautiously,  drawn.  After  stating  the  matter  in 
dispute,  and  the  reference  to  Sir  John  Patteson,  the  pre- 
amble goes  on  to  recite  that  the  arbitrator  had  decided, 

"First,  that  the  right  to  all  mines  and  minerals  lying  un- 
der the  sea  shore  between  high  and  low- water  marks  within 
the  said  county  of  Cornwall,  and  under  estuaries  and  tidal 
rivers,  and  other  places,  even  below  low- water  mark,  being 
in  and  part  of  the  said  county,  is  vested  in  His  Royal  High- 
ness as  part  of  the '  soil  and  territorial  possessions  of  the 
Duchy  of  Cornwall.  Secondly,  that  the  right  to  all  mines 
and  minerals  lying  below  low-water  mark,  under  the  open 
sea  adjacent  to,  but  not  being  part  of,  the  county  of  Corn- 
wall, is  vested  in  Her  Majesty  the  Queen  in  right  of  her 
Crown,  although  such  minerals  may  or  might  be  won  by 
workings  commenced  above  low- water  mark  and  extended 
below  it." 

The  difference,  between  the  two  parts  of  this  recital  is  at 
once  apparent.  When  dealing  with  that  which  is  within 
low- water  mark,  the  award  declares  the  right  to  the  mines 
and  minerals  under  the  sea  shore  to  be  vested  in  His  Royal 
Highness  ''as  part  of  the  soil  and  territorial  possessions  of 
the  Duchy  of  Cornwall."  But  when  the  learned  arbitrator 
comes  to  deal  with  the  mines  and  minerals  below  low-water 
mark,  he  stops  short  of  saying  that  these  *mines  and  [201 
minerals  belong  to  Her  Majesty  by  virtue  of  any  ownership 
in  the  soil.  He  confines  himself  to  awarding  that  the  right 
to  such  mines  and  minerals  is  vested  in  H^r  Majesty  ''in 
right  of  her  Crown."  What  the  grounds  were  on  which, 
•this  decision  was  based  I  can  only  conjecture.  Sir  John 
Patteson  may  have  held,  on  the  authority  of  CoUis  (p.  53), 
that  a  subject  cannot  have  any  ownership  in  the  soil  below 
low-water  mark — and,  though  standing  next  to  the  Throne, 
the  Prince  of  Wales  is  still  a  subject — and  that,  as  be- 
tween the  Crown  and  a  subject,  as  regards  property  in  or 
under  the  open  sea,  the  Crown  had  the  better  right.  Or  the 
decision  may  have  been  founded  on  the  peculiar  constitu- 
tion of  the  Duchy  of  Cornwall,  which  is  settled  by  act  of 
Parliament  and  occasionally  revetts  to  the  Crown.  I  can- 
not help  thinking  that  if  tne  arbitrator  had  proceeded  on 
the  ground  that  tne  bed  of  the  sea  below  low- water  mark 
belonged  to  the  Crown,  he  Would  have  said  Bo,  as  he  had 
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just  before  done  with  reference  to  the  soil  above  low-water 
mark.  It  is  true  that,  when  we  come  to  the  anacting  part 
of  the  statute,  that  which  had  been  left  unsaid  by  Sir  John 
Patteson  is  supplied.  The  mines  and  minerals  beyond  low- 
water  mark  are  enacted  and  declared  to  be  in  the  Queen,  in 
right  of  her  Crown,  as  part  of  the  soil  and  possessions  of 
the  Crown,  just  as  the  mines  and  minerals  witnin  low- water 
mark  are  stated  to  be  vested  in  the  Prince  of  Wales  as  Duke 
of  Cornwall,  in  right  of  the  Duchy  of  Cornwall,  as  part  of 
the  soil  and  possessions  of  the  duchy.  But  it  is  expressly 
declared  that  this  is  to  be  taken  to  be  so  only  "as  between 
the  Queen  in  right  of  her  Crown,  and  the  Prince  of  Wales 
in  right  of  the  j5uchy  of  Cornwall,"  and  the  rights  of  all 
other  persons  are  expressly  preserved.  I  am  surprised,  I 
own,  that  we  should  be  asked  to  look  on  this  piece  of  l^is- 
lation  as  a  parliamentary  recognition  of  the  universal  right 
of  the  Crown  to  the  ownership  of  the  bed  of  the  sea  below 
low- water  mark.  This  was  a  bill  for  the  settlement  of  the 
question  as  to  the  right  to  particular  mines  and  minerals 
between  the  Crown  and  the  duchv,  a  measure  in  which  both 
the  royal  personages  particularly  concerned  and  their  re- 
spective advisers  concurred,  and  in  which*  no  other  person 
whatever  was  interested.  To  what  member  of  Parliament, 
even  the  most  eccentric,  could  it  possibly  have  occurred  to 
raise  an  objection  to  it  on  the  ground  tnat  it  involved  an 
202]  assertion  of  the  *Queen'8  right  of  property  in  the  bed 
of  the  seal  To  whom  would  it  occur  tnat^  in  passing  it, 
Parliament  was  asserting  the  right  of  the  Crown  to  the  bed 
of  the  sea  over  the  three-mile  distance,  instead  of  settling 
a  dispute  as  to  the  specific  mines  which  were  in  question? 
With  the  most  unfeigned  respect  for  my  learned  colleague, 
I  canot  but  think  that  he  has  attached  to  this  .piece  of  legis- 
lation a  degree  of  importance  to  which  it  is  by  no  means 
entitled. 

It  thus  appearing,  as  it  seems  to  me,  that  the  littoral  sea 
beyond  low- water  mark  did  not,  as  distinguished  from  the 
rest  of  the  high  seas,  originally  form  part  of  the  territory 
of  the  realm,  the  question  again  presents  itself,  when  and 
how  did  it  become  so?  Can  a  portion  of  that  which  was 
before  high  sea  have  been  converted  into  British  territory, 
without  any  action  on  the  part  of  the  British  Government 
or  Legislature — by  the  mere  assertions  of  writers  on  public 
law — or  even  by  the  assent  of  other  nations? 

And  when  in  support  of  this  position,  or  of  the  theory  of 
the  three-mile  zone  in  general,  the  statements  of  the  writers 
on  international  law  are  relied  on,  the  question  may  well  bo 
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asked,  upon  what  authority  are  these  statements  founded  ? 
When  and  in  what  manner  have  the  nations,  who  are  to  be 
affected  by  such  a  rule  as  these  writers,  following  one  another, 
Lave  laid  down,  signified  their  assent  to  it  ?  to  say  nothinc 
of  the  difficulty  which  might  be  found  in  saying  to  which  or 
these  conflicting  opinions  such  assent  had  been  given. 

For,  even  if  entire  unanimity  had  existed  in  respect'of  the 
important  particulars  to  which  I  have  referred,  in  place  of 
so  much  discrepancy  of  opinion,  the  question  would  still 
remain,  how  far  the  law  as  stated  by  the  publicists  had  re- 
ceived the  assent  of  the  civilized  nations  of  the  world.  For 
writers  on  international  law,  however  valuable  their  labors 
may  be  in  elucidating  and  ascertaining  the  principles  and 
rules  of  law,  cannot  make  the  law.  To  be  binding,  the  law 
must  have  received  the  assent  of  the  nations  who  are  to  be 
bound  by  it.  This  assent  may  be  express,  as  by  trestty  or 
the  acknowledged  concurrence  of  governments,  or  may  be 
implied  from  established  usage, — an  instance  of  which  is  to 
be  found  in  the  fact  that  merchant  vessels  on  the  high  seas 
are  held  to  be  subject  only  to  the  law  of  the  nation  under 
whose  flag  they  sail,  while  in  *the  ports  of  a  foreign  [203 
state  they  are  subject  to  the  local  law  as  well  as  to  that  of 
their  own  country.  In  the  absence  of  proof  of  assent,  as 
derived  from  one  or  other  of  these  sources,  no  unanimity 
on  the  part  of  theoretical  writers  would  warrant  the  judicial 
application  of  the  law  on  the  sole  authority  of  their  views  or 
statements.  Nor,  in  my  opinion,  would  the  clearest  proof 
of  unanimous  assent  on  the  part  of  other  nations  be  sufficient 
to  authorize  the  tribunals  of  this  country  to  apply,  without 
an  act  of  Parliament,  what  would  practically  amount  to  a 
new  law.  In  so  doing  we  should  be  unjustifiably  usurping 
the  province  of  the  Legislature.  The  assent  oi  nations  is 
doubtless  sufficient  to  give  the  power  of  parliamentary  legis- 
lation in  a  matter  otherwise  within  the  sphere  of  interna- 
tional law ;  but  it  would  be  powerless  to  confer  without  such 
legislation  a  jurisdiction  beyond  and  unknown  to  the  law, 
such  as  that  now  insisted  on,  a  jurisdiction  over  foreigners 
in  foreign  ships  on  a  portion  of  the  high  seas. 

When  I  am  told  that  all  other  nations  have  assented  to 
such  an  absolute  dominion  on  the  part  of  the  littoral  sta.te, 
over  this  portion  of  the  sea,  as  that  their  ships  may  be  ex- 
cluded from  it,  and  that,  without  any  open  legislation,  or 
notice  to  them  or  their  subjects,  the  latter  may  be  held  liable 
to  the  local  law,  I  ask,  first,  what  proof  there  is  of  such  as- 
sent as  here  asserted ;  and,  secondly,  to  what  extent  has 
such  assent  been  carried  ?  a  question  of  infinite  importance, 
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when,  undirected  by  legislation,  we  are  called  iipon  to  ap- 
ply the  law  on  the  strength  of  sach  assent.  It  is  said  that 
we  are  to  take  the  statements  of  the  publicists  as  conclusive 
proof  of  the  assent  in  question,  and  much  has  been  said  to 
impress  on  us  the  respect  which  is  due  to  their  authority, 
and  that  they  are  to  be  looked  upon  as  witnesses  of  the  facts 
to  which  they  speak,  witnesses  whose  statements,  or  the 
foundation  on  which  those  statements  rest,  we  are  scarcely 
at  liberty  to  question.  I  demur  altogether  to  this  position. 
I  entertain  a  profound  respect  for  the  opinion  of  jurists 
when  dealing  with  the  matters  of  judicial  principle  and 
opinion,  but  we  are  here  dealing  with  a  question  not  of  > 

opinion  but  of  fact,  and  I  must  assert  my  entire  liberty  to 
examine  the  evidence  and  see  upon  what  foundation  these 
statements  are  based.  The  question  is  not  one  of  theoretical 
opinion,  but  of  fact,  and,  fortunately,  the  writers  uf)on 
204]  whose  ^statements  we  are  called  upon  to  act  have 
afforded  us  the  means  of  testing  those  statements  by  refer- 
ence to  facts.  They  refer  us  to  two  things,  and  to  these 
alone — treaties  and  usage.  Let  us  look  a  little  more  closely 
into  both. 

First,  then,  let  us  see  how  the  matter  stands  as  regards 
treaties.  It  may  be  asserted,  without  fear  of  contradiction, 
that  the  rule  that  the  sea  surrounding  the  coast  is  to  be 
treated  as  a  part  of  the  adjacent  territory,  so  that  the  state 
shall  have  exclusive  dominion  over  it,  and  that  the  law  of 
the  latter  shall  be  generally,  applicable  to  those  passing  over 
it  in  the  ships  of  other  nations,  has  never  been  made  the 
subject-matter  of  any  treaty,  or,  as  matter  of  acknowledged 
right,  has  formed  the  basis  of  any  treaty,  or  has  even  been 
the  subject  of  diplomatic  discussion.  It  has  been  entirely 
the  creation  of  tlie  writers  on  international  law.  It  is  true 
that  the  writers  who  have  been  cited  constantly  refer  to 
treaties  in  support  of  the  doctrine  they  assert.  But  when 
the  treaties  they  refer  to  are  looked  at,  they  will  be  found 
to  relate  to  two  subjects  only — the  observance  of  the  rights 
and  obligations  of  neutrality,  and  the  exclusive  right  of 
fishing.  In  fixing  the  limits  to  which  these  rights  should 
extend,  nations  have  so  far  followed  the  writers  on  interna- 
tional law  as  to  adopt  the  three  miles  range  as  a  convenient 
distance.  There  are  several  treaties  by  which  nations  have 
engaged,  in  the  event  of  either  of  them  being  at  war  with  a 
third,  to  treat  the  sea  within  three  miles  of  each  other's 
coasts  as  neutral  territory,  within  which  no  warlike  opera- 
tions should  be  carried  on ;  instances  of  which  will  be  found 
in  the  various  treatises  on  international  law. 
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Thus,  for  instance,  in  the  treaties  of  commerce,  between 
Great  Britain  and  France,  of  September,  1786;  between 
Prance  and  Russia,  of  January,  1787 ;  between  Great  Britain 
and  the  United  States,  of  October,  1794,  each  contracting 
party  engages,  if  at  war  with  any  other  nation,  not  to  carry 
on  hostilities  within  cannon-shot  of  the  coast  of  the  other 
contracting  party ;  or,  if  the  other  should  be  at  war,  not  to 
allow  its  vessels  to  be  captured  within  the  like  distance. 
There  are  many  other  treaties  of  the  like  tenor,  a  list  of 
which  is  given  bv  Azuni  (vol.  ii,  p.  78) ;  and  various  ordi- 
nances and  laws  nave  been  made  by  tne  different  states  in 
order  to  give  effect  to  them. 

♦Again,  nations,  possessing  opposite  or  neighboring  [205 
coasts,  bordering  on  a  common  sea,  have  sometimes  found 
it  expedient  to  agree  that  the  subjects  of  each  shall  exercise 
an  exclusive  right  of  fishing  to  a  given  distance  from  their 
own  shores,  and  here  also  have  accepted  the  three  miles  as 
a  convenient  distance.  Such,  for  instance,  are  the  treaties 
made  between  thiscountry  and  the  United  States  in  relation 
to  the  fishery  off  the  coast  of  Newfoundland,  and  those  be- 
tween this  country  and  France  in  relation  to  the  fishery  on 
their  respective  snores ;  and  local  laws  have  been  passed  to 
give  effect  to  these  engagements. 

But.  in  all  these  treaties  this  distance  is  adopted,  not  as 
matter  of  existing  right  established  by  the  general  law  of 
nations,  but  as  matter  of  mutual  concession  and  convention. 
Instead  of  upholding  the  doctrine  contended  for,  the  fact  of 
these  treaties  having  been  entered  into  has  rather  the  oppo- 
site tendency :  for  it  is  obvious  that,  if  the  territorial  right 
of  a  nation  bordering  on  the  sea  to  this  portion  of  the  adja- 
cent waters  had  been  established  by  the  common  assent  of 
nations,  these  treaty  arrangements  would  have  been  wholly 
superfluous.  Each  nation  would  have  been  bound,  inde- 
pendently of  treaty  engagement,  to  respect  the  neutrality  of 
the  other  in  these  waters  as  much  as  in  its  inland  waters. 
The  foreigner  invading  the  rights  of  the  local  fisherman 
would  have  been  amenable,  consistently  with  international 
law,  to  local  legislation  prohibiting  such  infringement,  with- 
out any  stipulation  to  that  effect  by  treaty.  For  what  ob- 
ject, then,  have  treaties  been  resorted  to?  Manifestly  in 
order  to  obviate  all  questions  as  to  concurrent  or  confiicting 
rights  arising  under  the  law  of  nations.  Possiblv,  after 
these  precedents  and  all  that  has  been  written  on  this  sub- 
ject, it  may  not  be  too  much  to  say  that,  independently  of 
treaty,  the  three-mile  belt  of  sea  might  at  this  day  be  taken 
as  belonging,  for  these  purposes,  to  the  local  state.  But  it  is 
19  Eng.  Rep.  64 
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scarcely  logical  to  infer,  from  such  treaties  alone,  that,  be- 
cause nations  have  agreed  to  treat  the  littoral  sea  as  belong- 
ing to  the  country  it  adjoins,  for  certain  specified  objects, 
they  have  therefore  assented  to  forego  all  other  rights  pre- 
viously enjoyed  in  common,  and  have  submitted  themselves, 
even  to  the  extent  of  the  right  of  navigation  on  a  portion  of 
the  high  seas,  and  the  liability  of  their  subjects  therein  to 
206]'  the  criminal  law,  to  the  will  of  the  local  *sovereign, 
and  the  jurisdiction  of  the  local  state.  Equally  illogical  is 
it,  as  it  seems  to  me,  from  the  adoption  of  the  three-milo 
distance  in  these  particular  instances,  to  assume,  indepen- 
dently of  everything  else,  a  recognition,  bv  the  common  as- 
sent of  nations,  of  the  principle  that  the  subjects  of  one  state 
passing  in  ships  within  three  miles  of  the  coast  of  another 
shall  be  in  all  respects  subject  to  the  law  of  the  latter.  It 
may  be  that  the  maritime  nations  of  the  world  are  prepared 
to  acquiesce  in  the  appropriation  ot  the  littoral  sea;  but  I 
cannot  think  that  these  treaties  help  us  much  towards  arriv- 
ing at  the  conclusion  that  this  appropriation  has  actually 
taKen  place.  At  all  events,  the  question  remains,  whether 
judicially  we  can  infer  that  the  nations  who  have  been  par- 
ties to  these  treaties,  and  still  further  those  who  have  not, 
have  thereby  assenled  to  the  application  of  the  criminal  law 
of  other  nations  to  their  subjects  on  the  waters  in  question, 
and  on  the  strength  of  such  inference  so  apply  the  criminal 
law  of  this  country. 

The  uncertainty  in  which  we  are  left,  so  far  as  judicial 
knowledge  is  concerned,  as  to  the  extent  of  such  assent, 
likewise  presents,  I  thitik,  a  very  serious  obstacle  to  our  as- 
suming the  jurisdiction  we  are  called  upon  to  exercise,  inde- 
pendentl V  of  the,  to  my  mind,  still  more  serious  difficulty, 
that  we  sliould  be  assuming  it  without  legislative  warrant. 

So  much  for  treaties.  Then  how  stands  the  matter  as  to 
usage,  to  which  reference  is  so  frequently  made  by  the  pub- 
licists in  support  of  their  doctrine  ?  When  the  matter  is 
looked  into,  tfie  onljr  usage  found  to  exist  is  such  as  is  con- 
nected with  navigation,  or  with  revenue,  local  fisheries,  or 
neutrality,  and  it  is  to  these  alone  that  the  usage  relied  on 
is  confined.  Usage  as  to  the  application  of  the  general  law 
of  the  local  state  to  foreigners  on  the  littoral  sea  there  is 
actually  none.  No  nation  has  arrogated  to  itself  the  right 
of  excluding  foreign  vessels  from  the  use  of  its  external  lit- 
toral waters  for  the  purpose  of  navigation,  or  has  assumed 
the^  power  of  making  foreigners  in  foreign  ships  passing 
through  these  waters  subject  to  its  law,  otherwise  than  in 
respect  of  the  matters  to  which  I  have  just  referred.     Nor 
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have  the  tribunals  of  any  nation  held  foreigners  in  these 
waters  amenable  generally  to  the  local  criminal  law  in  re- 
spect of  offences.  It  is  for  the  first  time  in  the  annals  of 
jurisprudence  that  a  court  of  iustice  is  now  called  upon 
*to  apply  the  criminal  law  of  the  country  to  such  a  [Z07 
case  as  tne  present. 

It  may  well  be,  I  say  again,  that — after  all  that  has  been 
said  and  done  in  this  respect — ^af  ter  the  instances  which  have 
been  mentioned  of  the  adoption  of  the  three-mile  distance, 
and  the  repeated  assertion  of  this  doctrine  by  the  writers  on 
public  law^  a  nation  should  now  deal  with  this  jjortion  of 
the  sea  as  its  own,  so  as  to  make  foreigners  within  it  subject 
to  its  law,  for  the  prevention  and  punishment  of  offences, 
would  not  be  considered  as  infringing  the  rights  of  other 
nations.  But  I  apprehend  that  as  the  abilitjr  so  to  deal  with 
these  waters  wouM  result,  not  from  any  original  or  inherent 
right,  but,  from  the  acquiescence  of  other  states,  some  out- 
ward manifestation  of  the  national  will,  in  the  shape  of 
open  practice  or  municipal  legislation,  so  as  to  amount,  at 
least  constructively,  to  an  occupation  of  that  which  was  be- 
fore unappropriated,  would  be  necessary  to  render  the  for- 
eigner, not  previously  amenable  to  our  general  law,  subject 
to  its  control.  That  such  legislation,  whether  consistent 
with  the  general  law  of  nations  or  not,  would  be  binding  on 
the  tribunals  of  this  country — leaving  the  question  of  its 
consistency  with  international  law  to  be  determined  between 
the  governments  of  the  respective  nations — can  of  course 
admit  of  no  doubt.  The  question  is  whether  such  legisla- 
tion would  not,  at  all  events,  be  necessary  to  justify  our 
courts  in  applying  the  law  of  this  country  to  foreigners 
"under  entirely  novel  circumstances  in  which  it  has  never 
been  applied  before. 

It  is  oDviously  one  thing  to  say  that  the  legislature  of  a 
nation  may,  from  the  common  assent  of  other  nations,  have 
acquired  the  full  right  to  legislate  over  a  part  of  that  which 
was  before  high  sea,  and  as  such  common  to  all  the  world ; 
another  and  a  very  different  thing  to  say  that  the  law  of  the 
local  state  becomes  thereby  at  once,  without  anything  more, 
applicable  to  foreigners  within  such  part,  or  that,  inde- 
pendently of  legislation,  the  courts  of  the  local  state  can 
proprio  mgore  so  apply  it.  The  one  position  does  not  fol- 
low from  the  other;  and  it  is  essential  to  keep  the  two 
things,  the  power  of  Parliament  to  legislate,  and  the  author- 
ity of  our  courts,  without  such  legislation,  to  apply  the 
criminal  law  where  it  could  not  have  been  applied  before, 
altogether  distinct,  *which,  it   is  evident,   is   not    [208 
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always  done.  It  is  unnecessary  to  the  defence,  and  equally 
so  to  the  decision  of  the  case,  to  determine  whether  rarlia- 
ment  has  the  right  to  treat  the  three-mile  zone  as  part  of  the 
realm  consistently  with  international  law.  That  is  a  matter 
on  which  it  is  for  Parliament  itself  to  decide.  It  is  enough 
for  us  that  it  has,  so  far  as  to  be  binding  upon  us,  the  power 
to  do  so.  The  question  is  whether,  acting  judicially,  we 
can  treat  the  power  of  Parliament  to  legislate  as  making  up 
for  the  absence  of  actual  legislation.  I  am  clearly  of  opinion 
that  we  cannot,  and  that  it  is  only  in  the  instances  in  which 
foreigners  on  the  seas  have  been  made  specifically  liable  to 
our  law  by  statutory  enactment  that  that  law  can  be  ap- 
plied to  them. 

Let  us,  then,  now  see  what  has  been  done  herein  in  the 
way  of  legislation. 

The  statutes  relating  to  the  sea  by  which  foreigners  may 
be  affected  may  be  divided  into  two  classes,  those  which 
have  no  reference  to  the  three-mile  zone,  and  those  which 
have.  The  latter,  again,  may  be  divided  into  those  which 
expressly  refer  to  the  foreigner,  and  those  which  are  said  to 
do  so  by  implication  only.  It  is  desirable  to  dispose  of 
those  fi^rst  referred  to  before  we  come  to  the  statutes  which 
have  reference  to  the  three-mile  distance.  First  in  order 
comes  the  statute  of  28  Hen.  8,  c.  16,  upon  which  an  argu- 
ment has  been  founded,  resting  on  a  broader  basis  than  that 
of  the  modern  doctrine,  and  which,  if  it  could  be  upheld, 
would  dispense  with  the  necessity  of  resorting  to  the  theory 
of  the  three-mile  zone  at  all.  It  has  been  suggested  that, 
independently  of  any  legislation  having  special  reference  to 
the  three-mile  zone,  the  statute  of  Henry  VIII,  which 
transferred,  as  we  have  seen,  the  jurisdiction  of  the  admiral 
to  the  courts  of  common  law,  had  the  effect  of  making  for- 
eigners subject  to  our  law  for  offences  committed  on  foreign 
ships  within  the  narrow  seas ;  the  argument,  if  I  apprehend 
it  rightly,  being,  first,  that  the  language  of  the  statute  be- 
ing general  in  its  terms,  it  must  be  taken  to  have  included 
foreigners  as  well  as  subjects ;  secondly,  that,  inasmuch  as, 
at  the  time  when  the  statute  of  Henry  V  lit  was  passed,  the 
claim  to  dominion  over  the  narrow  seas  was  still  asserted  on 
the  part  of  the  Crown,  the  jurisdiction  given  to  the  admiral 
by  tne  prior  Admiralty  Commissions  must  be  taken  to  have 
209]  been  ^coextensive  therewith,  and  such  jurisdiction 
must  therefore  be  considered  as  having  been  transferred  by 
the  statute. 

It  is  true  that  the  language  of  the  statute  is  quite  general 
in  its  terms.    After  reciting  the  inconveniences  arising  from 


VoL  U.]  EXCHEQUER  DIVISION.  509 

The  Queen  y.  Keyn.  1876 

the  existing  jurisdiction,  it  enacts  that  ''all  treasons,  felo- 
nies, robberies,  murders,  and  confederacies  committed  in  or 
npon  the  sea,  or  in  anv  haven,  river,  creek,  or  place  where  the 
admiral  or  admirals  have,  or  pretend  to  have" — which  has 
been  construed  to  mean  rightfully  assert — ''jurisdiction, 
shall  be  inquired,  tried,  heard,  and  determined  and  judged 
in  such  shires  and  places  in  the  realm  as  shall  be  limited  by 
the  King's  commission,  in  like  form  and  condition  as  if  such 
offences  had  been  committed  on  land."  No  doubt  these 
words  are  large  enbugh  to  include  foreigners  as  well  as  sub- 
jects ;  but  so  they  are  to  include  the  entire  ocean  as  well  as 
the  narrow  seas.  And  it  cannot  be  supposed  that  anything 
so  preposterous  was  contemplated  as  to  make  foreigners 
liable  to  the  law  of  this  country  for  offences  committed  on 
foreign  ships  all  over  the  world.  The  statute  must  receive 
a  reasonable  construction,  and  the  construction  put  upon 
it  by  the  highest  authorities  has  always  been  that  all  that  it 
effected,  or  was  intended  to  effect,  was,  as  I  have  already 
stated,  a  transfer  of  jurisdiction  only. 

In  the  third  Institute,  cap.  49,  p.  112,  Lord  Coke,  speaking 
of  this  statute,  with  reference  to  the  offence  of  piracy,  says : 

"  This  statute  did  not  alter  the  offence  or  make  the  offence 
felony,  but  leaveth  the  offence  as  it  was  before  this  act,  viz., 
felony  only  by  the  >;ivil  law,  but  giveth  a  mean  of  trial  by 
the  common  law." 

In  Comyns'  Digest,  title  Admiralty,  E.  5,  it  is  said : 

"This  statute  does  not  alter  the  nature  of  the  offence, 
wliich  shall  be  determined  by  the  civil  law,  but  the  manner 
of  trial  only." 

And  in  Hawkins'  Pleas  of  the  Crown  (vol.  i,  s.  2,  p.  254) 
it  is  said : 

"The  statute  of  28  Hen.  8,  c,  16,  does  not  alter  the  nature 
of  the  offence,  so  as  to  make  that  which  was  before  a  felony 
only  by  the  civil  law  now  become  a  felony  by  the  common 
law ;  for  the  offence  must  still  be  alleged  as  done  upon  the 
sea,  and  js  no  way  cognizable  by  the  common  law ;  but  only 
by  virtue  of  this  statute,  which,  by  ordaining  that  in  some 
respects  it  shall  have  the  like  trial  and  punishment  as  are 
used  for  felony  at  common  law,  shall  not  be  carried  so  far 
as  to  make  it  also  agree  with  it  in  other  particulars  which 
are  not  mentioned."  In  the  same  work  (vol.  ii,  p.  354), 
Hawkins  again  writes :  "The  statute  28  Hen.  8,  c.  15,  altered 
not  the  nature  of  the  offence,  but  only  the  manner  of  trial." 

*Again,  before  we  can  hold  the  statute,  from  the    [210 
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generality  of  its  terms,  to  include  foreigners,  we  have  to 
consider  whether,  according  to  the  law  of  nations,  the  juris- 
diction of  the  admiral  over  foreigners,  in  foreign  ships,  on 
the  high  seas,  existed  when  the  statute  was  passed.  For 
where  the  language  of  a  statute  is  general,  and  may  include 
foreigners  or  not,  the  true  canon  of  construction  is  to 
assume  that  the  Legislature  has  not  so  enacted  as  to  violate 
the  rights  of  other  nations.  In  the  case  of  Le  Louis  {')^ 
where,  on  an  appeal  from  the  sentence  of  a  Vice-Admiralty 
Court,  condemning  a  French  ship  for  being  employed  in  jthe 
slave  trade  and  forcibly  resisting  the  King's  cruisers,  the 
application  of  the  Slave  Trade  Act  to  a  foreign  ship  came 
into  question.  Lord  Stowell  said : 

"Neither  this  British  act  of  Parliament,  nor  any  com- 
mission founded  on  it,  can  aflPect  any  right  or  interest  of 
foreigners,  unless  they  are  founded  on  principles  and  impose 
regulations  that  are  consistent  with  the  law  of  nations. 
That  is  the  only  law  that  great  Britian  can  apply  to  them  ; 
and  the  generality  of  any  terms  employed  in  an  act  of  Parlia- 
ment must  be  narrowed  in  construction  by  a  religious  ad- 
herence thereto." 

This  principle  was  acted  on  by  Vice-Chancellor  Wood, 
and  by  the  Lords  Justices  Knight  Bruce  and  Turner  on  ap- 
peal from  his  decision,  in  a  case  of  Cope  v.  Doherty{^%  where, 
the  owners  of  one  foreign  ship  having  sued  the  owners  of 
another  for  damage  done  by  a  collision  at  sea,  on  the  defen- 
dants seeking  to  take  advantage  of  the  limitation  of  liability 
established  by  s.  504  of  the  Merchant  Shipping  Act  (17  & 
18  Vict.  c.  104),  it  was  held  that,  however  general  in  its 
terms,  the  enactment  did  not  apply  to  foreign  vessels.  Lord 
Justice  Turner  says : 

"This  is  a  British  act  of  Parliament,  and  it  is  not,  I  think, 
to  be  presumed  that  the  British  Parliament  could  intend  to 
legislate  as  to  the  rights  and  liabilities  of  foreigners.  In 
order  to  warrant  such  a  conclusion,  I  think  that  either  the 
words  of  the  act  ought  to  be  express,  or  the  context  of  it 
very  clear." 

This  being  the  true  rule  of  construction,  we  have  to  con- 
sider whether  the  jurisdiction  of  the  admiral  extended  over 
foreigners  on  the  high  seas  consistently  with  the  rights  of 
other  nations,  and  I  take  it  to  be  perfectly  clear  that  it  did 
not.  Nor  could  it,  consistently  with  the  law  of  nations,  be 
made  to  extend  to  them.     For,  if  there  is  one  proposition  of 

(»)  2  DodflOD,  289.  («)  1  K.  A  J.,  867;  on  appeal,  2  Be  G.  4  J.,  614. 
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international  law  more  settled  and  indisputable  than  another, 
it  is  that  the  ships  of  each  nation  *on  the  high  seas  [211 
carry  the  law  of  their  own  nation  with  them,  and  that  those 
on  board  of  them  are  amenable  in  respect  of  oflPences  com- 
mitted in  them  (save  and  except  in  respect  of  piracy,  which 
is  an  offence  against  the  law  of  all  nations)  to  the  law  of 
such  nation  alone :  the  only  exception  to  this  otherwise 
universal  rule  being  that  the  merchant  ships  of  one  nation, 
when  in  the  ports  and  waters  of  another,  are  subject  to  the 
law  of  the  latter.  But  this  liability  is  by  all  jurists  treated 
as  the  exception  to  the  general  rule.  To  argue  that,  because 
merchant  ships  and  those  in  them,  when  in  the  waters  of  an- 
other state,  are  liable  to  the  local  law,  this  liability  can  be 
extended  to  foreign  ships  all  over  the  world,  is  to  make  the 
exception  swallow  up  the  rule.  And  this  brings  me  to  the 
second  branch  of  the  argument,  namely,  that  the  jurisdic- 
tion having  been  asserted  as  to  the  narrow  seas  at  the  time 
the  statute  passed,  it  must  be  taken  to  have  been  transferred 
by  the  statute.  The  answer  to  such  a  contention  is  that, 
no  reference  being  made  in  the  statute  to  this  now-exploded 
claim  of  sovereignty, 'we  must  read  the  statute  as  naving 
transferred — as,  indeed,  it  could  alon^  transfer — such  juris- 
diction only  as  actually  existed.  Jurists  are  now  agreed 
that  the  claim  to  exclusive  dominion  over  the  narrow  seas, 
and  consequent  jurisdiction  over  foreigners  for  offences  com- 
mitted thereon,  was  extravagant  and  unfounded,  and  the 
doctrine  of  the  three-mile  jurisdiction  has  taken  the  place  of 
all  such  pretensions.  In  truth,  though  largely  asserted  in 
theory,  the  jurisdiction  was  never  practically  exercised  in 
respect  of  foreigners.  The  fallacy  of  such  an  argument  as 
I  have  here  referred  to  consists  in  supposing  the  jurisdiction 
to  have  had  a  real  existence,  so  as  to  be  capable  of  being 
transferred  without  being^  first  expressly  created  by  the 
statute.  And  the  position  contended  for  labors  under  this 
further  diflSculty,  that  it  supposes  a  statutory  transfer,  by 
implication,  of  a  jurisdiction  of  one  extent  at  the  time  the 
statute  was  passed,  and  of  another  at  the  present  day. 

One  or  two  other  statutes  relating  to  tlie  sea  may  be  dis- 
posed of  in  a  few  words,  as  having  little  or  no  bearing  on 
the  question  before  us.  The  act  of  5  Eliz.  c.  6,  an  act  for 
the  protection  of  English  shipping,  after  prohibiting,  under 
penalties,  the  importation  of  particular  articles  in  foreign 
ships,  provides  (s.  30)  that  such  of  the  offences  created  by 
the  act  as  shall  be  done  on  the  *main  sea,  or  coasts  [212 
of  the  sea,  being  no  part  of  the  bodj^  of  any  county  of 
this  realm,  and  without  the  precincts,  jurisdiction,  and  lib- 
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erties  of  the  Cinque  Ports,  and  out  of  any  haven  or  pier,  shall 
be  tried  according  to  the  statute  of  28  Hen.  VIII.  If  done 
on  the  main  sea,  or  coasts  of  the  sea,  within  the  jurisdiction 
of  the  Cinque  Ports,  such  offence  is  to  be  tried  before  the 
Lord  Warden,  or  his  lieutenant  or  judge,  or  before  judges 
of  oyer  and  terminer,  according  to  the  statute  of  Henry  Vni. 
It  is  obvious  that  this  statute  onl^  affects  the  foreigner  who 
is  seeking  our  shores  with  the  object  of  breaking  the  law. 

Coroners  for  counties,  having  under  the  old  law  no  au- 
thority to  inquire  of  matters  arising  on  the  sea  unless  within 
the  body  of  the  county,  are  now,  by  a  recent  act  of  Parlia- 
ment (6  Vict.  c.  12),  enabled,  where  there  js  no  admiralty 
coroner,  to  hold  inquests  on  bodies  found  on  the  sea.  That 
the  admiralty  coroner  or  the  county  coroner  is  empowered 
to  hold  an  inquest  on  a  dead  body  found  floating  on  the 
sea,  though  the  body  should  prove  to  be  that  of  a  foreigner, 
can  have  no  bearing  on  such  a  question  as  the  present. 

Again,  by  7  Geo.  4,  c.  38,  justices  of  the  peace  are  em- 
powered to  take  any  information  upon  oath  touching  any 
treason,  piracy,  felony,  robbery,  murder,  conspiracy,  or 
other  offence,  committed  on  the  sea,  dr  in  any  haven,  river, 
creek,  or  place  where  the  admiral  has  power  or  jurisdiction, 
and  to  commit  or  hold  to  bail.  But  tnis  enactment,  whicli 
is  merely  in  furtherance  of  the  administration  of  justice, 
has  no  special  reference  to  foreigners,  and  would  leave  the 
question  of  jurisdiction  to  be  disposed  of  by  the  court  be- 
lore  which  the  offence  would  afterwards  come  to  be  tried. 

Two  other  statutes,  passed  like  the  last  to  further  the 
administration  of  justice,  require  to  be  here  noticed.  The 
Merchant  Shipping  Act,  17  &  18  Vict.  c.  104,  s.  521,  enacts 
that 

"In  all  cases  where  any  district,  within  which  any  court,  or  justice  of  the 
peace,  or  other  magistrate  has  jurisdiction,  either  under  this  or  anj  other  act, 
or  at  common  law,  for  any  purpose  whatever,  is  situate  on  the  coast  of  any  sea, 
or  abutting  on,  or  projecting  into  any  bay,  channel,  lake,  river,  or  other  navi- 
^able  water,  every  such  court,  justice  of  the  peace,  or  magistrate,  shall  have 
jurisdiction  over  any  ship  or  boat  being  on  or  lying,  or  passing  off  such  coaat, 
or  being  in  or  near  such  bay,  channel,  lake,  river,  or  navigable  water  as  afore* 
218]  said,  and  over  *all  persons  on  board  such  ship  or  boat,  or  for  the  time 
being  belonging  thereto,  in  the  same  manner  as  if  such  ship,  boat,  or  persons 
were  within  the  limits  of  the  original  jurisdiction  of  such  court,  justice,  or 
magistrate." 

The  amending  act,  18  &  19  Vict.  c.  91,  s.  2,  contains  im- 
portant provisions  with  reference  to  offences  committed  on 
the  sea.     It  enacts,  that 

**  If  any  person  being  a  British  subject,  charged  with  having  committed  any 
crime  or  offence  on  board  any  British  ship  on  the  high  seas,  or  in  any  foreign 
port  or  harbor  ;  or  if  any  person  not  being  a  British  subject,  charged  with  hav- 
ing committed  any  crime  or  offence  on  board  any  British  ship  on  tue  high  seas, 
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is  foand  within  the  jurisdiction  of  any  court  of  justice  in  Her  Majesty's  do- 
minions, which  would  have  had  cognizance  of  such  crime  or  offence  if  committed 
within  the  limits  of  its  ordinary  jurisdiction,  such  court  shall  have  jurisdiction 
to  hear  and  try  the  case,  as  if  such  crime  or  offence  had  been  committed  within 
such  limits." 

British  subjects  may  thus  be  tried  by  the  ordinary  courts 
of  this  countrjr  for  offences  committed  on  board  any  British 
ship  on  the  high  seas,  or  in  any  foreign  port  or  harbor,  as 
if  the  offence  had  been  committed  within  the  limits  of  the 
ordinanr  jurisdiction  of  such  courts ;  but  when  the  section 
proceeds  to  deal  with  those  who  are  not  British  subjects,  it 
confines  their  liability  to  cases  in  which  the  crime  has  been 
committed  on  board  a  British  ship  on  the  high  seas,  and  the 
offender  is  found  within  the  iurisdiction  of  a  court  of  justice 
in  this  country,  which  would  have  cognizance  of  the  offence 
if  it  had  been  committed  within  its  ordinary  jurisdiction. 

It  thus  appears — 1st.  That  the  jurisdiction  now  exercised 
by  justices  and  coroners  over  matters  occurring  on  the  high 
seas  is  saperadded  by  statute  to  their  ordinary  functions 
by  special  statutory  authority.  2d.  That  no  distinction  is 
made  or  suggested  between  one  part  of  the  high  sea  and  an- 
other. 3d.  That,  while  provision  is  being  made  for  trying, 
wherever  Jie  mav  be  found,  a  foreigner  wno  has  committed 
a  crime  on  board  a  British  ship,  no  provision  is  made  for  the 
case  of  a  foreigner  who  has  committed  a  crime  on  board  a 
foreign  ship,  however  near  it  may  have  been  to  the  British 
shore.  In  the  case  in  which  there  is  undoubted  jurisdiction 
over  a  foreign  ship,  namely,  where  it  is  within  a  port  or 
harbor  of  this  country,  no  such  provision  was  necessary, 
and  none  is  made ;  the  enactment  oeing  designed  for  cases 
wh^re  the  offender,  at  the  time  of  committing  the  offence,  is 
beyond  the  reach  of  the  officers  of  justice. 

*I  pass  on  to  the  statutory  enactments  relating  to  [214 
foreigners  within  the  three-mile  zone.  These  enactments 
may  De  divided,  1st,  into  those  which  are  intended  to  pro- 
tect the  interests  of  the  state  and  those  which  are  not; 
2d,  into  those  in  which  the  foreigner  is  expressly  named, 
and  those  in  which  he  has  been  held  to  be  included  by  im- 
plication only. 
^  Hitherto,  lecislation,  so  far  as  relates  to  foreigners  in  for- 
eign ships  in  tnis  part  of  the  sea,  has  been  confined  to  the 
maintenance  of  neutral  rights  and  obligations,  the  preven- 
tion of  breaches  of  the  revenue  arid  fishery  laws,  and,  under 
particular  circumstances,  to  cases  of  collision.  In  the  two 
first  the  legislation  is  altogether  irrespective  of  the  three- 
mile  distance,  being  founded  on  a  totally  different  principle, 
namely,  the  right  of  a  state  to  take  all  necessary  measures 
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for  the  protection  of  its  territory  and  rights,  and  the  pre- 
vention of  an^  breach  of  its  revenue  laws. 

This  principle  was  well  explained  by  Marshall,  C.  J.,  in 
the  case  of  Church  v.  Hubbard  {^).  The  action  was  on  a 
policy  of  insurance,  on  a  vessel  named  the  Aurora,  in  which 
.  there  was  a  stipulation  that  the  insurer  should  not  be  liable  if 
the  vessel,  which  was  insured  on  a  voyage  to  a  port  in  Brazil, 
should  be  seized  for  violation  of  the  Portuguese  revenue  laws. 
She  was,  in  fact,  engaged  on  a  smuggling  adventure,  and 
was  seized  at  a  distance  of  five  leagues  from  the  Portuguese 
coast.  An  action  having  been  brought  to  recover  for  the 
loss  of  the  vessel,  the  stipulation  in  the  policy  was  .made 
the  ground  of  defence.  It  was  urged  in  answer  that  the 
stipulation  must  be  taken  to  have  had  reference  to  a  lawful 
seizure ;  whereas  here  the  seizure  had  been  illegal,  by  reason 
of  its  having  taken  place  more  than  three  miles  from  the 
coast,  and,  tnerefore,  out  of  the  jurisdiction  of  the  Portu- 
guese authorities.     But  the  defence  prevailed. 

Marshall,  C.  J.,  in  giving  the  judgmient  of  the  court,  says : — 

"  That  the  law  of  nations  prohibits  the  exercise  of  any  act 
of  authority  over  a  vessel  in  the  situation  of  the  Aurora, 
and  that  this  seizure  is,  on  that  account,  a  marine  trespass, 
not  within  the  exception,  cannot  be  admitted.  To  reason 
from  the  extent  of  protection  a  nation  will  afford  to  foreign- 
ers to  the  extent  of  the  means  it  may  use  for  its  own  secu- 
rity, does  not  seem  to  be  perfectly  correct.  It  is  opposed 
by  principles  which  are  universally  acknowledged.  The 
215j  authority  *of  a  nation  within  its  own  territory  is 
absolute  and  exclusive.  The  seizure  of  a  vessel  within  the 
range  of  its  cannon  bv  a  foreign  force  is  an  invasion  of 
that  territory,  and  is  a  hostile  act  which  it  is  its  duty  to  re- 
el. But  its  power  to  secure  itself  from  injury  may  certainly 
e  exercised  beyojid  the  limits  of  its  territory.  Upon  this 
principle  the  right  of  a  belligerent  to  search  a  neutral  vessel 
on  the  high  seas  for  contraband  of  war  is  universally  admit- 
ted, because  the  belligerent  has  a  right  to  prevent  the  injury 
done  to  himself  by  tiie  assistance  intended  for  his  enemj : 
.so,  too,  a  nation  has  a  right  to  prohibit  any  commerce  with 
its  colonies.  Any  attempt  to  violate  the  laws  made  to  pro- 
tect this  right,  is  an  injury  to  itself  which  it  may  prevent, 
and  it  has  a  right  to  use  the  means  necessarj  for  its  pre- 
vention. These  means  do  not  appear  to  be  limited  within 
any  certain  marked  boundaries,  which  remain  the  same  at 
all  times  and  in  all  situations.  If  they  are  such  as  unneces- 
gariljr  to  vex  and  harass  foreign  law  by  commerce,  foreign 

(>)  2  Cranch  (U.S.),  234, 
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nations  will  resist  their  exercise.  If  they  are  such  as  are 
reasonable  and  necessary  to  secure  their  laws  from  violation, 
they  will  be  submitted  to. 

*'In  different  seas,"  continues  the  Chief  Justice,  "and  on 
different  coasts,  a  wider  or  more  contracted  range,  in  which 
to  exercise  the  vigilance  of  the  government,  will  be  assented 
to.  Thus,  in  the  Channel,  where  a  very  great  part  of  the 
commerce  to  and  from  ail  the  north  of  Europe  passes  through 
a  very  narrow  sea,  the  seizure  of  vessels  on  suspicion  of 
attempting  an  illicit  trade  must  necessarily  be  restricted  to 
verv  narrow  limits;  but,  on  the  coast  of  South  America, 
seldom  frequented  by  vessels  but  for  the  purpose  of  illicit 
trade,  the  vigilance  of  the  government  may  be  extended 
somewhat  further ;  and  foreign  nations  submit  to  such  regu- 
lations as  are  reasonable  in  themselves  and  are  really  neces- 
BSLTy  to  secure  that  monopoly  of  colonial  commerce  which  is 
claimed  by  all  nations  holding  distant  possessions." 

"Indeed,  the  right  given  to  our  own  revenue  cutters  to 
visit  vessels  four  leagues  from  our  coasts,  is  a  declaration 
that,  in. the  opinion  of  the  American  government,  no  such 
principle  as  that  contended  for  has  a  real  existence." 

To  this  class  of  enactments  belong  the  acts  imposing  pen- 
alties for  the  violation  of  neutrality,  and  the  so-cailed 
"hovering  acts,"  and  acts  relating  to  the  customs.  Thus 
the  Foreign  Enlistment  Act  (33  &  34  Vict.  c.  90),  which  im- 
poses penalties  for  various  acts  done  in  violation  of  neutral 
obligations,  some  of  which  are  applicable  to  foreigners  as 
well  as  to  British  subjects,  is  extended  in  s.  2  to  all  the 
dominions  of  Her  Majesty,  "including  the  adjacent  terri- 
torial waters." 

By  the  act  of  the  last  session,  39  &  40  Vict.  c.  36,  for  the 
consolidation  of  acts  relating  to  the  customs,  it  is  enacted 
by  s.  179,  embodying  the  provisions  of  s.  212  of  the  previous 
act  of  16  &  17  Vict.  c.  107, 


« 


That,  if  a  foreign  vessel,  belopging  in  part  to  any  of  Her  Majestj^s  subjects, 
or  having  half  the  persons  on  boiu^  subjects  of  Her  Majesty,  is  found  within 
four  leagues  of  the  coast  between  the  North  Foreland  and  Beachy  Head,  or 
within  *eight  leagues  of  any  other  part' of  the  coast ;  or  if  a  foreign  yes-  [216 
sel  having  one  or  more  of  Her  Majesty's  subjects  on  board,  is  found  within 
three  leagues,  or  a  foreign  vessel  irrespectively  of  having  any  British  subject  on 
boud,  is  found  within  three  miles  of  the  coast,  conveying  spirits,  tea,  or  tobacco, 
otherwise  than  in  vessels  or  packages  of  certain  specified  dimensions,  the  arti- 
cles in  question  as  well  as  the  vessel  itself  are  made  liable  to  forfeiture  ;  and 
every  person  who  shall  be  found  or  discovered  to  have  been  on  board  any  ship- 
or  boat  liable  to  forfeiture  as  aforesaid,  within  three  leagues  qf  tl^e  coast  if  a 
British  subject,  or  within  one  league  if  a  foreigner,  or  on  board  any  vessel  in 
Her  Majesty's  service,  or  on  board  any  foreign  post-office  packet  employed  in 
carrying  mails  between  any  foreign  country  and  the  United  Kingdom,  having 
on  board  any  spirits  or  tobacco  in  such  packages  as  aforesaid,  or  any  tqb«^cco 
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stalks,  tobacco  stalk  floar,  or  snuff  work,  shall  forfeit  a  sum  not  exceeding  one 
hundred  pounds  ;  and  eyerj  such  person  may  be  detained  and  taken  before  any 
iustice  to  be  dealt  with  as  hereinafter  directed,  provided  that  no  person  shall 
be  detained  whilst  actually  on  board  any  vessel  in  the  service  of  a  foreign  state 
or  country."  v 

In  this  section  the  Legislature  has  also  gone  so  far  as  to 
enact  that  any  ship  or  boat  liable  to  seizure  or  examination 
under  this  or  any  act  for  the  prevention  of  smuggling — 
which  would  include  any  foreign  vessel  within  the  respective 
limits  above  mentioned — not  bringing  to,  when  required  by 
any  vessel  employed  for  the  prevention  of  smuggling,  may 
be  fired  into. 

It  thus  appears,  no  doubt,  that,  so  far  as  the  civil  conse- 
quences of  smuggling  are  concerned,  the  liegislature  has 
gone  the  length  or  making  foreign  vessels  and  goods  liable 
to  forfeiture  within  the  three-mile  distance,  irrespectively 
of  their  having  any  of  the  Queen's  subjects  on  board.  And 
when,  by  s.  235,  personal  penalities  are  imposed  for  breaches 
of  the  act,  while  ^British  subjects  found  in  any  ship  liable  to 
forfeiture  within  the  distances  specified  in  the  section,  are 
liable  to  the  penalties  imposed  by  the  act,  foreigners  are 
made  so  only  when  found  m  such  vessels  within  a  league  of 
the  coast.     We  have,  therefore,  here  an  application  of  the 

fenal  law  to  foreigners  within  the  three-mile  zone:  but,  as 
have  already  observed,  a  nation  is  entitled  to  take  such 
measures  as  it  may  deem  necessary  for  the  protection  of  its 
revenue,  within  a  reasonable  distance  from  its  shores ;  and 
Parliament  may  have  deemed  the  three  miles  a  reasonable 
distance  within  which  to  make  foreigners  amenable  to  pen- 
alties under  the  customs  laws,  without  at  all  assuming  that 
the  foreigner  within  the  three-mile  zone  should  be  subjected 
generally  to  the  criminal  law. 

The  other  enactments  affecting  foreign  ships,  or  foreigners 
217]  in  *such  ships,  occur  in  the  Merchant  Shipping  Acts, 
statutes  passed  for  the  government  of  the  mercantile  marine. 
The  original  act,  17  &  18  Vict.  c.  104,  is  divided  into  separate 
parts,  and  nothing  relating  to  foreign  ships  occurs*  in  the 
three  first  parts.  Part  IV,  commencing  at  s.  291,  relates  to 
'*  safety  and  the  prevention  of  accidents,"  and  is  applicable 
to  British  ships  only,  with  the  exception  of  foreign  steam- 
ships carrying  passengers  between  places  in  the  United 
Kingdom,  foreign  steamers  having,  by  a  statute  passed 
shortly  before,  been  authorized  to  be  employed  in  the  coast- 
ing trade  of  this  country.  Important  regulations  with 
reference  to  navigation  are  made  by  the  act,  and  parties 
neglecting  them  are  subjected  to  penalties;  but  although 
the  observance  of  these  regulations  on  the  part  of  foreign 
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vessels  is  as  essential  to  the  safety  of  the  navigation  as  the 
observance  of  them  by  British  vessels,  the  latter  alone  are 
named,  and  the  statute  is  silent  as  to  the  observance  of  them 
by  foreign  vessels  even  within  the  three  miles. 

Part  IV  of  the  Merchant  Shipj)ing  Act  has  received  its 
completion  in  the  Merchant  Shipping  Acts  Amendment  Act 
of  1873,  36  &  37  Vict.  85,  and  tlie  Amendment  Act  of  the 
last  session  of  1876,  39  &  40  Vict.  c.  86.  By  s.  16  of  the 
former,  very  stringent  provisions  are  made  as  to  the  duties 
of  masters  of  vessels  in  cases  of  collision  ;  and  very  serious 
consequences,  some  of  them  of  a  penal  character,  attach  to 
non-performance.  A  master  under  such  circumstances  is  to 
stay  by  the  other  vessel,  and  render  every  practicable  assist- 
ance which  may  be  necessary  for  its  safety  compatible  with 
that  of  his  own,  and  to  give  the  master  of  the  other  vessel 
the  necessary  information  to  identify  his  own.  If  he  fails 
in  either  of  these  particulars,  the  collision  is  to  be  presumed 
to  have  arisen  through  his  neglect  or  default.  So  far  the 
enactment  is  "general.  But,  when  the  statute  goes  on  to 
enact  that,  if  the  master  fails  herein,  he  shall  be  guilty  of  a 
misdemeanor,  it  conlines  the  enactment  to  the  master  of 
British  vessels. 

The  Merchant  Shipping  Acts  Amendment  Act,  36  &  37 
Vict.  c.  86,  as  also  the  act  of  the  last  session  (39  &  40  Vict. 
c.  86)j  which  make  it  a  misdemeanor  to  send  to  sea  an  un- 
seaworthy  ship — and  provide  that  a  ship  about  to  sail  from 
any  part  of  the  United  Kingdom,  if,  by  reason  of  her  de- 
fective condition,  or  overloading,  *or  improper  load-  [218 
ing,  unsafe,  maj^  be  provisionally  detained  in  order  to  be 
surveyed,  and,  if  found  unlit,  may  be  finally  ^detained  by 
order  of  the  Board  of  Trade — confines  the  former  enactment 
to  British  ships  alone.  The  latter  is  applied  to  foreign  ships, 
but  only  where  the  foreign  ship  has  taken  in  her  cargo  or 
any  part  of  it  in  a  British  port. 

With  regard  to  the  "liability  of  shipowners,"  which  forms 
the  subject  of  Part  IX  of  the  first- mentioned  act,  the  enact- 
ments being  general  in  their  terms,  without  any  specific 
reference  to  distance,  it  has  been  held  by  judicial  construction 
that  the  limitation  on  such  liability  created  by  s.  603  applies 
to  damage  done  to  foreign  vessels  by  collision  if  occurring 
within  the  distance  of  three  miles  from  the  coast.  But, 
where  it  has  been  so  held,  'the  foreign  vessel  has  been  seek- 
ing the  redress  afforded  by  British  law,  in  a  British  court, 
in  respect  of  damage  done  by  a  British  ship. 

The  strongest  instance  of  legislation  relating  to  foreign 
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shipping,  is  tire  provision  in  this  part  of  the  act,  which,  in 
s.  627,  enacts  that, 

''Whenever  any  injury  has,  in  my  part  of  the  world,  been  caused  to  any 
property  belonging  to  Her  Majesty  or  to  any  of  Her  Majesty's  subjects  by  any 
foreign  ship,  if  at  any  time  thereafter  such  ship  is  found  in  any  port  or  rirer  of 
the  United  Kingdom  or  within  three  miles  of  tne  coast  thereof,  it  shall  be  law- 
ful  to  the  judge  of  any  court  of  record  in  the  United  Kingdom,  or  for  the  judge 
of  the  Hiffh  Court  of  Admiralty,  or  in  Scotland  the  Court  of  Session,  or  tne 
sheriff  of  the  county  within  whose  jurisdiction  such  ship  may  be,  upon  it  being 
shown  to  him  by  any  person  applying  summarily  that  such  injury  was  probably 
caused  by  the  misconduct  or  want  of  skill  of  the  master  or  mariners  of  such 
ship,  to  issue  an  order  directed  to  any  officer  of  customs,  or  other  officer  named 
by  such  judge,  requiring  him  to  detain  such  ship  until  such  time  as  the  owner, 
master,  or  consignee  thereof  has  made  satisfaction  in  respect  of  such  injury,  or 
has  given  security,  to  be  approved  by  the  judge,*to  abide  the  event  of  any  action, 
suit,  or  other  legal  proceeding  that  may  be  instituted  in  respect  of  such  injury, 
and  to  pay  all  costs  and  dan^ages  that  may  be  awarded  therecm  ;  and  any  officer 
of  customs  or  other  officer  to  whom  such  order  is  directed  shall  detain  such  ship 
accordingly." 

. .  In  one  respect  this  enactment  is  independent  of  the  three- 
mile  principle,  as  it  extends  the  liability  to  seizure  for  dam- 
age d!one  to  British  property  by  a  foreign  ship  in  every  part 
or  the  world.  But  it  is  undoubtedly  a  strong  assertion  of 
dominion  over  foreign  ships,  and  is  a  striking  instance  of 
the  adoption  of  the  three-mile  principle.  It  may,  however, 
be  doubted  whether  the  enactment  would  apply  to  a  ship  on 
2193  a  foreign  voyage.  The  authority  is  to  *'  detain,"  *not 
seize,  and  would,  therefore,  seem  applicable  only  to  a  ves- 
sel voluntarily  seeking  our  waters  otherwise  than  for  the 
purpose  of  passage,  and  so  bringing  itself  within  our  juris- 
diction. Moreover,  the  .purpose  is  to  obtain  satisfaction, 
not  to  punish.  There  is  here  no  application  of  the  criminal 
law  to  those  on  board. 

The  enactments  relating  to  pilotage  are  general  in  their 
terms,  making  no  distinction  between  British  and  foreign 
ships.  The  compulsory  obligation  to  take  a  pilot  would, 
no  doubt,  attach  to  a  foreign  vessel  seeking  or  being  within 
our  ports.  But  in  the  case  of  The  Oirolamo  ('),  Sir  John 
Nicholl  expressed  great  doubt  whether  the  same  rule  would 
apply  to  a  foreign  vessel  leaving  our  waters  on  a  foreign 
voyage. 

These  being  the  instances  in  which  alone  the  Legislature 
has  applied  the  principle  of  the  three-mile  jurisdiction,  it  is 
apparent  that,  with  the  exception  of  the  penalties  imposed 
for  violation  of  neutral  duties  or  breaches  of  the  revenue  or 
fishery  laws,  there  has  been  no  assertion  of  legislative  au- 
thority in  the  general  application  of  the  penal  law  to  foreign- 
ers within  the  three-mile  zone.    The  Legislature  has  omitted 
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to  adopt  the  alleged  sovereignty  over  the  littoral  sea,  to  the 
extent  of  making  our  penal  law  applicable  generalljr  to  for- 
eigners passing  through  it  for  the  purpose  of  navigation. 
Can  a  cou^t  of  justice  take  upon  itself,  m  such  a  matter,  to 
do  what  the  Legislature  has  not  thought  iit  to  do — that  is, 
make  the  whole  body  of  our  penal  law  applicable  to  foreign 
vessels  within  three  miles  of  our  coasts  ?  It  is  further  appa- 
rent from  these  instances  of  specific  legislation  that,  when  as- 
serting its  power  to  legislate  with  reference  to  the  foreigner 
within  the  three-mile  zone.  Parliament  has  deemed  it  neces- 
sary, wherever  it  was  thought  right  to  subject  him  to  our  law, 
expressly  to  enact  that  he  should  be  so.  We  must  take  this, 
I  think,  as  an  exposition  of  •  the  opinion  of  Parliament  that 
sj)ecific  legislation  is  here  necessary,  and  consequently,  that 
without  it  the  foreigper  in  a  foreign  vessel  will  not  come 
within  the  general  law  of  this  country  in  respect  of  matters 
arising  on  the  sea. 

Legislation,  in  relation  to  foreign  ships  coming  into  British 
ports  and  waters,  rests  on  a  totally  different  principle,  as 
was  well  explained  by  Dr.  Lushington,  in  the  case  of  The 
Annapolis  (*).  A  *collision  having  taken  place  in  the  [220 
Mersey,  between  the  Annapolis,  an  American  ship,  and  the 
Johnanna  StoU,  a  Prussian  bark,  and  the  court,  assisted  by 
the  Trinity  Masters,  having  decided  on  the  facts  that  the 
Annapolis  was  alone  to  blame,  the  owners  of  that  vessel 
claimed  immunity,  on  the  ground  that  the  vessel  had  been 
in  charge  of  a  pilot  who  had  been  taken  on  board,  in  com- 
pliance with  the  local  pilot  acts,  which  required  that  a  pilot 
should  be  taken  on  board  by  all  vessels  entering  the  Mersey, 
off  a  station  called  Point  Lynas,  and  the  pilot  had  been  taken 
on  board  accordingly,  at  a  distance  of  more  than  three  miles 
from  the  shore.  To  this  defence  it  was  answered,  on  behalf 
of  the  owners  of  the  damaged  vessel,  that  the  having  a  pilot 
on  board  was  a  good  defence  only  where  taking  a  pilot  was 
compulsory  by  act  of  Parliament ;  but  that  here  there  was 
no  such  compulsion,  as  Parliament  had  no  power  to  legislate 
in  respect  of  foreign  vessels  at  a  greater  distance  than  three 
miles  from  the  coast.  But  this  was  held  not  to  apply  to  a 
vessel  voluntarily  seeking  a  British  port. 

"  The  Parliament  of  Great  Britain,  it  is  true,"  says  Dr. 
Lushington,  '*has  not,  according  to  the  principles  of  public 
law,  any  authority  to  legislate  for  foreign  vessels  on  the  high 
seas,  or  for  foreigners  out  of  the  limits  of  British  jurisdiction ; 
though,  if  Parliament  thought  fit  so  to  do,  this  court,  in  its 
instance  jurisdiction  at  least,  would  be  bound  to  obey.    In 
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cases  admitting  of  doubt,  the  presumption  would  be  that 
Parliament  intended  to  legislate  without  violating  any  rule 
of  international  law,  and  the  construction  has  been  accord- 
ingly. Within,  however,  British  jurisdiction,  namely,  within 
British  territory,  and  at  sea  within  three  miles  from  the 
coast,  and  within  all  British  rivers  intrafauces^  and  over  for- 
eigners in  British  ships,  I  apprehend  that  the  British  Parlia- 
ment has  an  undoubted  rignt  to  legislate.  I  am  further  of 
opinion  that  Parliament  has  a  perfect  right  to  say^  to  foreign 
ships  that  they  shall  not,  without  complying  with  British 
law,  enter  into  British  ports,  and  that  ii  they  do  enter  they 
shall  be  subiect  to  penalties,  unless  they  have  previously 
complied  with  the  requisitions  ordained  by  the  British  Par- 
liament ;  whether  those  requisitions  be,  as  in  former  times, 
.  certificates  of  origin,  or  clearances  of  any  description  from 
a  foreign  port,  or  clean  bills  Of  health,  or  the  taking  on  board 
a  pilot  at  any  place  in  or  out  of  British  jurisdiction  before 
entering  British  waters.  Whether  the  Parliament  has  so 
legislated  is  now  the  question  to  be  considered." 

That  I  may  not  be  thought  to  have  left  an^  material  part 
of  this  inquiry  untouched,  I  proceed  to  consider  the  few  ju- 
dicial decisions  which,  in  addition  to  those  already  adverted 
to,  have  been  pronounced  in  connection  with  this  subject,  in 
order  to  see  whether  authority  can  be  gathered  from  them 
for  application  of  the  law  as  contended  for. 
2211  *The  case  of  The  Twee  Oebroeders  (*)  has  been  much 
relied  on,  as  showing  that  the  doctrine  of  the  three-mile  zone 
was  recognized  and  acted  upon  by  Lord  Stowell  in  thdt  case. 
The  question  was  as  to  the  validity  of  the  capture  of  a  ship 
by  the  boats  of  a  ship  of  war,  the  legality  being  disputed  on 
the  ground  that,  though  the  capture  had  taken  place  on  the 
h^h  sea,  the  ship  itsefi,  by  the  boats  of  which  it  had  been 
ef^ted,  had  been  lying  in  Prussian  waters  at  the  time  of 
the  capture. 

"I  am  inclined  to  think,"  say^ir  William  Scott,  "on  an 
inspection  of  the  charts,  and  on  hearing  what  has  been  urged, 
that  she  was  lying  within  the  limits  to  which  neutral  im- 
munity is  usually  conceded.  She  was  lying  in  the  eastern 
branch  of  the  Eems,  within  what  may,  I  think,  be  considered 
as  a  distance  of  three  miles  at  most  from  East  Friesland. 
An  exact  measurement  cannot  easily  be  obtained,  but  in  a 
case  of  this  nature  in  which  the  court  would  not  willingly 
act  with  an  unfavorable  minuteness  towards  a  neutral  state, 
it  will  be  disposed  to  calculate  the  distance  very  liberally, 

(»)  8  C.  Rob.,  162. 


Vol  II.]  EXCHEQUER  DIVISION.  .  521 

The  Queen  v.  Keyn.  1876 

and  more  especially  as  the  spot  in  question  is  a  sand  covered 
with  water  only  on  the  flow  of  the  tide,  but  immediately  con- 
nected with  the  land  of  East  Friesland,  and,  when  dry,  may 
be  considered  as  making  part  of  it.  I  am  of  opinion  that 
the  ship  was  lying  within  those  limits  in  which  all  direct 
hostile  operations  are  by  the  law  of  nations  forbidden  to  be 
exercised." 

Lord  Stowell  certainly  here  seems  to  have  considered — 
though  it  was  scarcely  necessary  to  the  decision  of  the  case 
before  him,  as  the  place  in  question  at  low  water  became  part 
of  the  adjacent  land,  that,  to  the  extent  of  three  miles,  the 
sea  adjoining  the  shore  of  a  neutral  state  must  be  considered 
as  neutral  water.  But  it  should  be  remarked  that  the  three- 
mile  distance  had  at  this  time  been  adopted  in  a  series  of 
treaties  (as  has  already  been  mentioned^  as  the  extent  of 
neutral  waters.  It  by  no  means  follows  tnat  the  great  jurist 
would  have  held  it  to  be  part  of  the  territory  of  the  neutral 
state  to  the  extent  to  which  the  doctrine  now  contended  for 
would  carry  it.  It  is  plain  to  any  one  who  carefully  peruses 
the  judgment  of  Lord  Stowell  that  that  judgment  was  care- 
fully confined  to  the  matter  of  neutrality.  Speaking  of 
neutral  waters,  he  says,  "Such  waters  are  considered  as  the 
common  thoroughfare  of  nations,  though  they  may  be  so  far 
territory  as  that  any  actual  exercise  of  hostility  is  prohibited 
therein." 

In  the  case  of  TTie  Brig  Ann  H,  by  ati  act  of  Congress  an 
embargo  had  been  laid  on  "all  snips  and  vessels  in  the  ports 
and  *places  within  the  limits  and  jurisdiction  of  the  [222 
United  States."  The  vessel  had  been  seized  by  the  collector 
of  the  port  of  Newburyport,  and  libelled  in  the  district 
court,  for  having  sailed  on  a  voyage  to  Jamaica,  contrary 
to  the  act.  It  appeared  that  the  brig  had  arrived  oflf  the 
port  and  anchored  within  two  or  three  miles  of  the  shore ; 
and,  after  taking  in  provisions,  stores,  and  water,  had  sailed 
-with  cargo  for  Jamaica.  On  her  return  to  the  United  States, 
she  was  seized  as  has  been  stated.  Story,  J.,  in  delivering 
judgment,  says: 

"  As  soon  as  the  Ann  arrived  oflf  Newburyport,  and  within 
three  miles  of  the  shore,  it  is  clear  that  she  was  within 
the  acknowledged  dominion  of  the  United  States.  All  the 
writers  upon  public  law  agree  that  every  nation  has  exclu- 
sive jurisdiction  to  the  distance  of  a  cannon-shot  or  marine 
league  over  the  waters  adjacent  to  its  shores" — for  which 
position,  however,  he  cites  no  other  authority  than  that  of 
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Bynkershoek — "and  this  doctrine,"  he  continues,  "has  been 
recognized  by  the  Supreme  Court  of  the  United  States" — 
(for  which  he  cites  the  case  of  Ohurch  v.  Hubbard  (*),  which 
case  has  been  already  referred  to,  and  which,  as  we  have 
seen,  proceeded  on  a  totally  different  principle).  "Such 
waters,"  Justice  Story  adds,  "are  considered  as  part  of  the 
territory  of  the  sovereign."  "The  Ann  was  certainly  in  a 
place  within  the  jurisdiction  of  the  United  States." 

This,  it  is  true,  was  the  decision  of  a  single  judge,  but  it 
was  that  of  a  very  eminent  jurist,  whose  opinion  is  entitled 
to  great  respect.  But  it  is  to  be  observed  that  the  ship  in 
question  was  an  American  ship  which  owed  obedience  to  the 
American  law. 

In  the  case  of  The  Leda  ('),  the  three-mile  distance  was 
held  to  be  included  in  a  provision  in  s.  460  of  the  Merchant 
Shipping  Act  (17  &  18  Vict.  c.  104)  as  to  disputes  arising 
with  respect  to  salvage  in  "the  United  Kingdom."  Distin- 
guishing salvage  as  referred  to  in  this  section  from  assistance 
rendered  to  any  vessel  stranded  on  the  shore,  or  in  any  way 
in  distress  on  tlie  shore,  of  any  sea  or  tidal  water  within  the 
limits  of  the  United  Kingdom,  provided  for  by  a.  458,  Dr. 
Lushington,  in  giving  judgment,  says: 

"Then  arises  another  question, — what  are  the  limits  of 
the  United  Kingdom,  according,  to  the  intention  and  true 
construction  of  the  statute?  lMow,'*the  only  answer  I  can 
conceive  to  that  question  is— unfortunately,  it  is  one  which 
must  be  answered  somehow  or  other— rthe  land  of  the  United 
Kingdom  and  three  miles  from  the  shore.  Such  I  apprehend 
tojbe  the  utmost  extent  to  which  I  can  go ;  for,  neither  in 
law  nor  in  common  parlance,  is  the  high  sea  at  a  greater 
distance  from  shore  than  three  miles  called  the  United 
Kingdom." 

223]  *We  have  here  to  a  certain  extent  a  judicial  recog- 
nition of  the  three-mile  principle,  but  the  decision  had  not^ 
it  should  be  observed,  any  reference  at  all  to  foreign  ships. 
The  application  of  this  statute,  when  a  foreigner  resorts 
to  the  courts  of  this  country  for  redress,  may  be  said  to  rest 
on  a  different  principle.  In  the  case  of  The  Vernon  ('),  Dr. 
Lushington  held  that  foreigners  resorting  for  redress,  in  cases 
of  collision,  to  the  courts  of  this  country,  must  be  bound 
by  thfe  regulations  as  to  pilotage  by  reason  of  their  seeking 
the  protection  of  English  law.  A  Norwegian  vessel,  the 
Alsen,  had  been  damaged  in  a  collision  with  the  Vernon, 
an  English  vessel,  and  it  had  been  decided  by  Trinity  Masters 
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that  the  Yefnon  was  alone  to  blame,  throngh  the  faalt  of 
the  pilot  who  had  charge  of  the  ship.  The  defence  was,  that 
at  the  time  of  the  collision  the  Vernon  had  had  a  pilot  on 
hoard,  in  conformity  with  the  Pilotage  Acts.  To  this  it  was 
answered  on  the  part  of  the  plaintiffs,  that  a  foreign  ship- 
owner could  not  be  prejudiced  by  the  obligation  of  the 
British  owners,  the  defendants,  to  take  a  pilot,  by  the  Eng- 
lish law.  But  it  was  held  that  a  foreigner  resorting  to  a 
local  court  for  redress  must  take  the  remedy  according  to 
the  lexfori^  as  being  the  only  law  which  that  tribunal  is  au- 
thorized to  administer ;  consequently,  that  what  would  have 
been  a  good  defence  to  the  foreign  vessel,  if  defendant  in  the 
suit,  was  equally  a  defence  to  the  owner  of  a  British  vessel 
when  sued  by  tne  owner  of  the  foreign  ship. 

''Upon  the  general  principles  of  international  law,"  says 
Dr.  Lushington,  **  whoever  sues  in  the  court  of  any  country 
must  take  the  remedy  which  the  law  of  that  country  allows. 
If  a  contract  is  made  abroad,  it  may  be  expounded  by  the 
law  of  the  country  where  it  was  made,  or  by  the  law  of  the 
country  where  it  is  to  be  executed ;  but  where  a  remedy  is 
sought  to  be  obtained,  the  party  must  take  it  according  to 
the  law  of  that  country  in  which  it  is  to  be  enforced.'^ 

In  the  case  of  Oeneral  Iron  Screm  Colliery  Co.  v.  ScTlur- 
vnarms  (*)  it  was,  however,  held,  without  recurrence  to  the 

f)rinciple  of  the  foregoing  decision,  that  the  limitation  on  the 
iability  of  a  shipowner  in  a  case  of  collision,  created  by 
8.  604  of  the  Merchant  Shipping  Act  (17  &  18  Vict.  c.  104), 
applied  to  a  case  of  damage  done  by  a  British  to  a  foreign 
vessel,  where  the  collision  occurred  within  three  miles  of 
the  English  coast.  Wood,  V.C.,  Who,  in  the  *prior  [224 
•  case  of  Cope  v.  Doherty{^\  had,  as  we  have  seen,  held, 
where  one  foreign  ship  had  oeen  damaged  by  another  on  the 
ocean,  that  the  statute  did  not  apply,  on  the  ground  that 
the  foreign  ship  could  not  be  abriaged  of  its  rights  by  an 
act  of  the  British  Legislature,  here  held  that  the  statute  took 
effect,  the  collision  having  happened  within  the  three  miles, 
although  no  mention  of  the  three-mile  distance  is  .made  in 
the  enactment  in  question.     He  says : — 

**  As  to  the  question,  how  far  our  Legislature  could  prop- 
erly affect  the  rights  of  foreign  ships  within  the  limits  of 
three  miles  from  the  coast  of  this  country,  there  can  be  no 
possible  doubt  that  the  water  below  low- water  mark  is  part 
of  the'  high  seas.  .But  it  is  equally  beyond  question  that 
for  certain  purposes  every  country  may,  by  the  common  law 
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of  nations,  legitimately  exercise  jurisdiction  over  that  portion 
of  the  high  seas  which  lies  within  the  distance  of  three  miles 
from  its  shores.  Whether  this  limit  was  determined  with 
reference  to  the  supposed  range  of  cannon,  on  the  principle 
that  the  jurisdiction  is  measured  by  the  power  of  enforcing 
it,  is  not  material,  for  it  is  clear,  at  any  rate,  that  it  extends 
to  the  distance  of  three  miles ;  and  many  instances  maj  be 
given  of  the  exercise  of  such  jurisdiction  by  various  nations. 
This  bein^  so,  one  would  certainly  expect  that  that  re- 
cognized limit  would  be  the  extent  of  the  jurisdiction  over 
foreign  ships  which  the  Merchant  Shipping  Act  would  pur- 
port to  exercise.  In  dealing  with  so  large  a  subject,  the  nat- 
ural desire  of  the  Legislature  would  be  to  exert  all  the 
jurisdiction  which  it  could  assert  with  a  due  regard  to  the 
rights  of  other  nations."  Further  on  he  says :  "  Authorities 
have  been  cited  to  the  effect  that  every  nation  has  the  right 
to  use  the  high  seas,  even  within  the  distance  of  three  miles 
from  the  shore  of  another  country ;  and  it  was  contended 
that  it  was  not  legitimate  to  interfere  with  foreigners  so 
using  this  portion  of  the  common  highway,  except  for  the 
bona  fide  purposes  of  defence,  protection  of  the  revenue, 
and  the  like.  It  is  not  questioned  that  there  is  a  right  of 
interference  for  defence  and  revenue  purposes;  ana  it  is 
diflScult  to  understand  why  a  country,  having  this  kind  of 
territorial  jurisdiction  over  a  certain  portion  of  the  high  road 
of  nations,  should  not  exercise  the  right  of  settling  the  rules 
of  the  road  in  the  interests  of  commerce.  An  exercise  of 
jurisdiction  for  such  a  purpose  would  be,  at  least,  as  bene- 
ficial as  for  purposes  of  deience  and  revenue." 

There  is  here,  no  doubt,  a  clear  recognition  of  the  three- 
mile  principle  for  certain  purposes ;  but,  as  in  the  preced- 
ing case,  the  foreigner  was  seeking  redress  by  the  application 
of  the  local  law.  The  question  was  as  to  the  construction 
of  an  act.oE  Parliament,  and  whether  the  act,  general  in  its 
terms,  included  a  foreign  vessel  within  the  three-mile  dis- 
tance, and  the  language  of  the  learned  Vice-Chancellor  is 
certainly  very  far  from  saying  that  the  sea  in  question, 
without'  the  intervention  of  the  Legislature,  is  to  be  taken 
225]  *to  be  the  territory  of  the  local  state  for  all  purposes 
whatsoever,  so  that,  independently  of  legislation,  the  local 
law  will  apply  universally  within  it. 

The  decision  just  cited  would,  however,  appear  to  be 
scarcely  reconcilable  with  those  of  Lord  Stowell  anjl  Sir 
John  ]Nicholl  in  former  cases.  In  the  case  of  The  Carl 
Johann^  referred  to  by  Sir  John  NichoU  in  the  case  of  The 
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GiTolamo{^\  where  a  Swedish  vessel  had  run  down  an 
English  one,  and  the  registrar's  report  as  to  the  amount  of 
the  damage  was  objected  to,  on  the  ground  that  the  amount 
of  the  damage  as  reported  exceeded  the  value  of  the  ship 
and  freight,  to  which,  by  the  act  then  in  force,  63  Geo.  3, 
c.  159,  the  liability  of  the  shipowner  was  limited.  Lord 
Stowell  held— • 

"That  the  new  rule  introduced  by  53  Geo.  3  was  one  of 
domestic  policy,  and  that  with  reference  to  foreign  vessels, 
it  only  applied  to  cases  where  the  advantages  and  disad- 
vantages of  such  a  rule  were  common  to  them  and  to  British 
vessels ;  that  if  all  states  adopted  the  same  rule,  there  would 
be  no  difficulty,  but  no  such  general  rule  was  alleged ;  that 
if  the  law  of  Sweden  adopted  such  a  rule  it  would  apply  to" 
both  countries,  but  that  Sweden  could  not  claim  the  pro- 
tection of  the  statute  without  affording  a  similar  protection 
to  British  subjects." 

He  therefore  dismissed  the  petition  on  behalf  of  the  Carl 
Johann,  and  finally  condemned  her  owners  to  make  good 
the  damage  reported. 

"This  judgment,"  says  Sir  John  Nicholl,  observing  upon 
it,  "appears  so  be  a  direct  authority  that  these  acts,  how- 
ever binding  in  the  municipal  courts,  nay,  possibly  in  this 
court,  as  between  subject  and  subject,  cannot  be  set  up  by  a 
foreign  ship  in  this  jurisdiction." 

In  the  case  of  The  Nostra  Signora  de  los,  Dolores  (*),  Lord 
Stowell  held  that  foreigners,  when  suing  British  subjects  in 
the  Court  of  Admiralty,  on  a  claim  arising  out  of  and  de- 
pending on  the  law  of  nations^  were  not  bound  by  our  muni- 
cipal law. 

A  suit  having  been  instituted  to  obtain  restitution  and 
damages  for  the  illegal  capture  of  a  Spanish  ship  by  an 
English  privateer,  it  appeared  that  the  name  of  a  deceased 
party,  whose  representative  was  a  defendant  in  the  suit, 
though  he  was  in  fact  a  part  owner,  had  not  been  put  on  the 
register  in  conformity  with  the  act  26  Geo.  3,  c.  60.  An 
objection  having  been  taken  *to  the  liability  on  this  [226 
ground,  Lord  Stowell,  in  giving  judgment,  says : 

"  It  is  certainly  true  that  the  act  of  Parliament,  commonly 
called  Lord  Liverpool's  Act  (26  Geo.  3,  c.  60),  makes  it  neces- 
sary that  the  name  of  the  owner  should  appear  in  the  regis- 
ter ;  and  it  has  been  decided  in  a  variety  of  cases,  and  is  to  ^ 
be  taken  as  clear  and  established  law,  that  third  parties,  if 

(»)  8  Hagg.  Adm.,  186-7.  (*)  1  Dodson,  290. 
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British  subjects,  have  no  claim  on  any  but  the  person  regis- 
tered as  owner.  But  I  am  yet  to  learn  that  this  rule  of  law- 
is  applicable  to  foreigners,  who  are  not  bound  by  the  muni- 
cipal regulations  of  this  country.  This  is  a  question  of  the 
law  of  nations;  and  the  party  complainant,  being  a  for- 
eigner, comes  to  a  court  which  has  to  administer  that  law. 
The  statute  was  passed  for  reasons  of  domestic  policy,  and 
all  its  regulations  are  of  a  domestic  description.  Being  a 
British  statute,  it  may  well  bind  all  the  subjects  of  this 
country,  because  it  emanates  from  an  authority  which  all 
British  subjects  are  bound  to  obey ;  but,  as  against  the  sub- 
jects of  other  countries,  it  has  no  such  force ;  nor  has  any 
authority  be^en  cited,  either  from  the  decisions  of  the  Courts 
of  Common  Law  or  of  Chancery,  to  show  that  it  has  been  so 
considered.  I  do  not  recognize  the  applicability  of  those 
cases  which  have  been  determined  between  British  subjects 
to  such  a  case  as  this,  which  is  founded  on  the  law  of  nations, 
is  brought  on  the  complaint  of  a  person  not  subject  to  our 
laws,  and  is  to  be  tried  in  a  court  whose  duty  it  is  to  ad- 
minister the  law  of  nations." 

Another  case  referred  to  as  a  judicial  recognition  of  the 
three-mile  zone  is  that  of  Reg,  v.  Lesley  (').  In  this  case, 
the  defendant,  a  British  subject  and  master  of  a  British  ship, 
was  indicted  for  the  false  imprisonment  of  certain  persons, 
Chilian  subjects,  whom,  under  a  contract  with  the  Chilian 
government,  he  had  taken  on  board  his  ship,  then  lying 
within  a  mile  of  the  town  of  Valparaiso,  ana  conveyed  as 
prisoners  to  Europe.  It  was  held  that,  for  so  much  of  the 
imprisonment  as  took  place  in  the  Chilian  waters,  the  de- 
fendant, having  acted  by  the  authority  of  the  Chilian  govern- 
ment— the  acts  of  which  towards  its  own  subjects  must  be 
taken  to  be  lawful — could  not  be  held  liable ;  but  that  for 
its  continuance  when. beyond  those  waters,  the  imprison- 
ment there  being  without  lawful  authority,  he  was  liable  to 
be  convicted.  It  was  assumed  on  the  argument  before  us 
that,  as  the  vessel  in  question  was  lying  a  mile  from  the 
shore,  the  court;*  in  Reg.  v.  Lesley  {'),  must  have  proceeded 
on  the  recognition  of  the  three-mile  principle ;  but  no  ref- 
erence to  this  principle  is  made  throughout  that  case.  It 
was  not  disputed  on  either  side  that  the  place  in  question 
227]  was  within  Chilian  territory.  In  the  contract  *be- 
tween  the  Chilian  government  and  the  defendant,  the  ship 
is  to  sail  from  the  "port  of  Valparaiso."  In  one  of  the 
counts  of  the  indictment  the  place  is  described  as  the  *'port 
of  Valparaiso."     The  probability  is  that,   though  a  mile 

(»)  Bell,  Cr.  C,  220. 
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from  the  shore,  the  place  where  the  ship  lay  was  within  the 
port.  No  question  was  raised  as  to  it,  and  the  three-mile 
jurisdiction  is  nowhere  referred  to.  The  case  is  therefore 
no  authority  for  the  doctrine  contended  for. 

In  addition  to  the  foregoing  authorities,  one  or  two  judi- 
cial, or,  perhaps,  I  should  rather  say  extra-judicial,  dicta 
are  also  cited  as  giving  authority  to  the  doctrine.     In  the 
case  of  the  Forty-nine  Casks  of  Brandy  {^\  in  which  there 
.  was  a  claim  on  the  part  of  the  lord  of  a  manor  to  wreck  be- 

Sond  the  limits  of  the  shore  as  against  the  Crown,  Sir  John 
[ichoU  says : 

"  As  between  nation  and  nation,  the  territorial  right  may, 
by  a  sort  of  tacit  understanding,  be  extended  to  three  miles. 
But  that  rests  on  different  principles,  protection  to  fishing, 
to  coast  trade,  danger  from  hostilities.  But  no  one  ever 
heard  of  the  body  of  a  county  extending  three  miles  into 
the  sea," 

This  can  scarcely  be  deemed  an  authority  for  the  position 
that  all  persons  within  the  three  miles,  whether  subjects  or 
not,  are  amenable  to  the  criminal  law. 

In  Oammell  v.  Commissioners  of  Woods  and  Forests  ('), 
in  the  House  of  Lord's,  in  which  the  exclusive  right  of  the 
Crown  to  the  salmon  fishery  on  the  coast  of  Scotland  was  in 
question.  Lord  Wensleydale  uses  the  expression, 

'*That  it  would  be  hardly  possible  to  extend  fishing  sea- 
ward beyond  the  distance  of  three  miles,  which,  by  the  ac- 
knowledged law  of  nations,  belongs  to  the  coast  of  the 
country — that  which  is  under  the  dominion  of  the  country 
by  being  within  cannon  range — and  so  capable  of  being  kept 
in  perpetual  possession." 

But  this  was  said  in  order  to  meet  a  difficulty,  suggested 
by  Lord  Cranworth,  as  to  the  distance  to  which  the  claim  to 
such  a  fishery  might  be  extended.  It  was  wholly  unneces- 
sary to  the  question  before  the  House,  which  had  reference 
to  an  alleged  right  of  the  Crown  of  Scotland,  as  one  of 
its  prerogatives,  to  the  exclusive  right  to  the  fishing  for 
salmon  off  the  coast  of  that  country,  and  had  nothing 
whatever  to  do  with  distance  or  sovereignty  over  a  terri- 
torial sea.  Still,  it  shows  that  Lord  Wensleydale  had 
adopted  as  law  the  rule  commonly  received  among  the  for- 
eign jurists. 

*'*  Within  British  jurisdiction,"  says  Dr.  Lushing-  [228 
ton,  in  the  case  of   The  Annapolis  {^\   ''namely,  within 

(»)  8  H»gg.  Adm.,  259.  (»)  8  Macq.,  465.  (»)  1  Lush.  Adm.,  806. 
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British  territory,  and  at  sea  within  three  miles  from  the 
coast,  and  within  all  British  rivers  intra  fauces^  and  over 
foreigners  in  British  ships,  I  apprehend  that  the  British 
Parliament  has  an  undoubted  right  to  legislate."  I  can 
only  cite  this  as  a  dictum  of  the  learned  judge,  as  it  was  un- 
necessary to  the  decision,  which,  as  we  have  seen,  had  refer- 
ence to  foreign  ships  -entering  British  ports,  and  thereby 
voluntarily  subjecting  themselves  to  British  law  and  the 
jurisdiction  of  British  courts.  At  the  same  time  I  have  no 
desire  whatever  to  quarrel  with  this  position,  as  it  amounts 
only  to  an  assertion  of  the  power  of  legislation,  which,  as  I 
have  more  than  once  observed,  is  not  involved  in  the  present 
controversy. 

In  the  case  of  the  Whitsidble  Fishers  ('),  a  question  hav- 
ing arisen  as  to  the  validity  of  an  alleged  grant  by  the  Crown 
of  an  oyster  fishery  in  the  bed  of  an  arm  of  the  sea,  Erie, 
C.J.,  observes: 

"The  soil  of  the  sea  shore  to  the  extent  of  three  miles 
from  the  beach  is  vested  in  the  Crown,  and  I  am  not  aware 
of  any  rule  of  law  which  prevents  the  Crown  from  granting 
that  which  is  vested  in  itself." 

The  learned  Lord  Chief  Justice  overlooked  the  fact  that 
the  time  when  the  grant  was  supposed  to  have  been  made 
was  centuries  before  the  idea  of  a  three-mile  belt  of  sea  had 
been  thought  of ;  but  the  observation  shows  that  the  prin- 
ciple had  been  adopted  by  him. 

On  the  other  hand,  in  the  case  of  The  SaxoniaC),  it  was 
held  by  the  Judicial  Committee  of  the  Privy  Council,  up- 
holding a  decision  of  Dr.  Lushington,  in  a  case  of  collision 
occurring  in  the  Solent,  within  three  miles  of  the  shore,  that, 
as  foreign  ships  had  the  right  of  navigating  through  this 
water,  such  a  ship  passing  through  it  was  not  affected  by 
the  rules  as  to  navigation  established  by  the  Merchant  Ship- 
ping Act.  This  case  is  a  very  strong  authority  for  the  posi- 
tion that  a  foreign  vessel  having  a  right  of  passage  within 
three  miles  of  the  shore,  and  not  being  bound  to  a  British 

f)ort,  cannot  be  held  liable  under  the  local  law  by  an  Eng- 
ish  court. 

229]  *One  common  observation  arises  on  all  these  de- 
cisions, though,  perhaps,  not  on  all  these  dicta.  They  all 
arise  on  the  construction  of  acts  of  Parliament.  In  no  in- 
stance has  the  judge  been  called  upon  to  decide  how  far 
without  legislation  the  law  of  this  country  can  be  applied  to 
foreigners  on  the  littoral  sea,  which  is  the  question  we  are 

(»)  11  C.  B.  (N.S.),  887.  («)  1  Lush.  Adm.,  810. 
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called  upon  to  decide.    They  are,  therefore,  but  of  little  avail 
to  the  decision  of  this  question. 

Taken  together,  decisions  and  dicta  no  doubt  show  that 
the  views  and  opinions  of  the  foreign  jurists  as  to.  a  territo- 
rial sea  have  been  received  with  favor  by  eminent  judicial 
authorities  of  this  country,  and  that  the  doctrine  respecting 
it  has  been  admitted  in  tne  construction  of  statutory  enact- 
ments ;  but  none  of  them  go  the  length  of  establishing,  or 
even  su^esting,  that,  independently  of  statute,  the  criminal 
law  of  England  is  applicable  to  the  foreigner  navigating 
these  waters. 

But  the  diflSculties  which  stand  in  the  way  of  the^prosecu- 
tion  are  not  yet  exhausted.  A  technical  diflSculty  presents 
itself,  which  appears  to  b^  of  a  formidable  character.  As- 
suming everything,  short  of  the  ultimate  conclusion,  to  be 
conceded  to  the  prosecution — granting  that  the  three-mile 
zone  forms  part  of  the  territory  or  realm  of  England,  and 
that  without  parliamentary  interference  the  territorial  sea 
has  become  part  of  the  realm  of  England,  so  that  jurisdic- 
tion has  been  acquired  over  it,  the  question  arises — In  whom 
is  the  jurisdiction?  The  indictment  alleges  that  the  offenCe 
was  committed  on  the  high  seas.  To  support  this  averment 
the  place  in  question  must  still  remain  part  of  the  high  sea. 
But  if  it  is  to  be  held  to  be  the  high  sea,  and  so  within  the 
jurisdiction  of  the  admiral,  the  prosecution  fails,  if  the  ad- 
miral never  had  jurisdiction  over  foreigners  in  foreign  ships, 
the  proof  of  which  totally  fails,  and  the  negative  or  which, 
I  think,  must  be  considered  as  established :  and  no  assent 
on  the  part  of  foreign  nations  to  the  exercise  of  dominion 
and  jurisdiction  oVer  these  waters  can,  without  an  act  of 
Parliament,  confer  on  the  admiral  or  any  other  judge  of 
this  country  a  larger  jurisdiction  than  he  possessed  before. 
If  the  littoral  sea  is  to  be  considered  territory — in  other 
words,  no  longer  high  sea — the  present  indictment  fails,  and 
this,  whethei"  the  part  in  question  has  become  part  of  a 
county  or  not.  The  only  distinction  known  to  the  law  of 
England,  ^as  regards  the  sea,  is  between  such  part  [230 
of  the  sea  as  is  within  the  body  of  a  county  and  such  as  is 
not.  In  the  first  there  is  jurisdiction  over  the  foreigner  on 
a  foreign  ship ;  in  the  other,  there  is  not.  Such  a  thing  as 
sea  which  shall  be  at  one  and  the  same  time  high  sea  and 
also  part  of  the  territory  of  the  realm,  is  unknown  to  the 
present  law,  and  never  had  an  existence,  except  in  the  old 
and  senseless  theory  of  a  universal  dominion  over  the  nar- 
row seas. 

To  put  this  shortly.    To  sustain  this  indictment  the  litto- 
19  Eng.  Eep.  67 
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ral  sea  must  still  be  considered  as  part  of  the  high  seas^  and 
as  such,  under  the  jurisdiction  of  the  admiral.  But  the  ad- 
miral never  had  crimijial  jurisdiction  over  foreign  ships  on 
the  high  seas.  How,  when  exercising  the  functions  of  a 
British  judge,  can  he,  or  those  acting  in  substitution  for 
him,  assume  a  jurisdiction  which  heretofore  he  did  not  pos- 
sess, unless  authorized  by  statute  i  On  the  other  hand,  if 
this  sea  is  to  be  considered  ias  territory,  so  as  to  make  a  for- 
eigner within  it.liable  to  the  law  of  England,  it  cannot  come 
under  the  jurisdiction  of  the  admiralty. 

In  the  result,  looking  to  the  fact  that  all  pretension  to 
sovereignty  or  jurisdiction  over  foreign  ships  in  the  narrow 
seas  has  long  since  been  wholly  abandoned — to  the  uncer- 
tainty which  attaches  to  the  doctrine  of  the  publicists  as  to 
the  degree  of  sovereignty  and  jurisdiction  which  may  be  ex- 
ercised on  the  so-called  territorial  sea — to  the  fact  that  the 
right  of  absolute  sovereignty  therein,  and  of  penal  jurisdic- 
tion over  the  subjects  of  other  states,  has  never  been  ex- 
pressly asserted  or  conceded  among  independent  nations,  or, 
in  practice,  exercised  and  acquiesced  in,  except  for  violation 
of  neutrality  or  breach  of  revenue  or  fishery  laws,  which,  as 
has  been  pointed  out.  stand  on  a  different  footing — ^as  well 
as  to  the  fact  that,  neither  in  legislating  with  reference  to 
shipping,  nor  in  respect  of  the  criminal  law,  has  Parliament 
thought  proper  to  assume  territorial  sovereignty  over  the 
three-mile  zone,  so  as  to  enact  that  all  offences  committed 
upon  it,  by  foreigners  in  foreign  ships,  should  be  within  the 
criminal  law  of  this  country,  but,  on  the  contrary,  wherever 
it  was  thought  right  to  make  the  foreigner  amenable  to  our 
law,  has  done  so  by  express  and  specihc  legislation — I  can- 
not think  that,  in  the  absence  of  all  precedent,  and  of  any 
23*1]  judicial  decision  or  authority  applicable  to  *the  pres- 
ent purpose,  we  should  be  justified  in  holding  an  offence, 
committed  under  such  circumstances,  to  be  punishable  by 
the  law  of  England,  especially  as  in  so  holding  we  must  de- 
clare the  whole  body  of  our  penal  law  to  be  applicable  to 
the  foreigner  passing  our  shores  in  a  foreign  vessel  on  his 
way  to  a  foreign  port. 

I  am  by  no  means  insensible  to  the  argument  ab  incon- 
venientiy  pressed  upon  us  by  the  Solicitor  General.  It  is, 
no  doubt,  desirable,  looking  to  the  frequency  of  collisions 
in  the  neighborhood  of  our  coasts,  that  the  commanders  of 
foreign  vessels,  who,  by  unskilful  navigation  or  gross  want 
of  care,  cause  disaster  or  death,  should  be  as  much  amenable 
to  the  local  law  as  those  navigating  our  own  vessels,  instead 
of  redress  having  to  be  sought  in  the,  perhaps,  distant 
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country  of  the  offender.  But  the  remedy  for  the  deficiency 
of  the  law,  if  it  can  be  made  good  consistently  with  inter- 
national law — ^as  to  which  we  are  nqt  called  upon  to  pro- 
nounce an  opinion — should  be  supplied  by  the  action  of  the 
Legislature,  with  whom  the  responsibility  for  any  imperfec- 
tion of  the  law  alone  rests,  not  oy  a  usurpation  on  our  part 
of  a  jurisdiction  which,  without  legislation,  we  do  not  judi- 
cially possess. 

This  matter  has  been  sometimes  discussed  upon  the  as- 
sumption that  the  alternative  of  the  non-exercise  of  juris- 
diction on  the  part  of  our  courts  mus£  be  the  total  impunity 
of  foreigners  in  respect  of  collision  arising  from  negfigence 
in  the  vicinity  of  our  coast.  But  this  is  a  mistaken  view. 
If  by  the  assent  of  other  nations  the  three-mile  belt  of  sea 
has  been  brought  under  the  dominion  of  this  country,  so 
that  consistently  with  the  right  of  other  nations  it  may  be 
treated  as  a  portion  of  British  territory,  which,  of  course,  is 
assumed  as  the  foundation  of  the  jurisdiction  which  the 
courts  of  law  are  here  called  upon  to  exercise,  it  follows 
that  Parliament  can  legislate  in  respect  of  it.  Parliament 
has  only  to  do  so,  and  the  judges  of  tiie  land  will,  of  course, 
as  in  duty  bound,  give  full  effect  to  the  law  which  Parliament 
shall  so  create.  The  question  is,  whether  legislative  action 
shall  be  applied  to  meet  the  exigency  of  the  case,  or  judicial 
authority  shall  be  strained  and  misapplied  in  order  to  over- 
come the  difficulty.  Every  such  usurped  exercise  of  judicial 
power  is,  in  my  opinion,  a  violation  of  fundamental  princi- 
ples, and  in  the  highest  degree  unconstitutional.  The  re- 
sponsibility is  with  the  Legislature,  and  there  it  must  rest. 

*Having  arrived  at  this  conclusion,  it  becomes  [232 
necessary  to  consider  the  second  point  taken  on  the  part  of 
the  Crown,  namely,  that  though  tne  negligence  of  which  the 
accused  was  guilty  occurred  on  board  a  foreign  ship,  yet, 
the  death  having  taken  place  on  board  a  British  ship,  the 
offence  was  committed  within  the  jurisdiction  of  a  British 
court  of  justice.  This  is  the  point  insisted  on  by  my 
Brothers  Denman  and  Lindley,  with  the  somewhat  hesitat- 
ing and  reluctant  assent  of  the  Lord  Chief  Justice  of  the 
Common  Pleas.  I  find  myself  compelled  to  dissent  alto- 
gether from  their  opinion.  In  considering  this  question  it 
IS  necessary  to  bear  in  mind — which  I  am  disposed  to  think 
has  not  always  been  done — that  we  must  deal  with  this 
part  of  the  case  without  any  reference  to  the  theory  of  the 
three-mile  zone,  and  (as  was  very  properly  admitted  by  the 
Solicitor  General)  as  though  the  two  ships  had  ^^^  ^^^ 
the  occurrence  had  happened,  on  the  ocean. 


532  EXCHEQUER  DIVISION.  [Vol.  II. 

1876  The  Queen  v.  Keyn. 

The  argument  rests  mainly  on  the  authority  of  Meg,  v. 
Coombe  (*),  in  which,  on  a  trial  for  a  murder  under  an  admi- 
ralty commission,  it  was  held  by  all  the  judges  4;hat,  where 
a  shot  had  been  fired  from  the  shore  at  a  person  in  a  vessel 
on  the  sea,  and  had  killed  him,  as  the  death  took  place  on 
the  sea,  the  offence  was  properly  cognizable  under  an  admi- 
ralty commission. 

The  case  of  thfe  United  States  v.  Davis  O.is,  in  like  man- 
ner, an  authority  in  favor  of  the  view  that  where  a  person, 
firing  a  gun  from  a  ship,  kills  a  person  on  board  another 
ship,  the  offence  is  in*point  of  law  committed  on  board  the 
latter.  Indeed  this  case  goes  much  further  than  Meg.  v. 
Coombe  (*),  as  it  was  held  that,  the  two  ships  having  been 
lying  in  the  waters  of  a  local  state,  the  person  causing  the 
death  under  such  circumstances  was  amenable  to  the  local 
law  alone,  and  not  to  that  of  the  country  to  which  his  ship 
belonged.  The  defendant  was  indicted  before  a  circuit 
court  of  the  United  States  for  manslaughter.  He  was  the 
master  of  an  American  ship,  lying  in  the  harbor  of  Raiatia, 
one  of  the  Societv  Islands.  A  disturbance  having  arisen  on 
board  the  ship,  the  defendant  took  his  gun  in  hand,  and  the 
gun  going  on — whether  tired  purposely  or  not  was  uncer- 
tain— a  man  on  board  another  vessel  was  unintentionally 
233]  killed.  The  court  held,  on  *the  authority  of  Coombe^ s 
Case  (*),  that  the  offence,  if  any,  had  been  committed  on 
board  a  foreign  vessel  in  the  jurisdiction  of  a  foreign  govern- 
ment, and  that  an  American  court  had,  therefore,  no  juris- 
diction to  try  him. 

The  raiio  decidendi  in  these  cases  does  not  appear  in  the 
reports ;  and  it  becomes  desirable,  therefore,  to  see  by  what 
principle  the  decision  in  such  a  case  should  be  governed. 

Now,  homicide,  whether  it  takes  the  form  of  murder  or  of 
manslaughter,  necessarily  involves  two  things  essentially 
distinct — the  act  of  the  party  killing,  as  the  cause  of  the 
death,  and  the  death  of  the  party  killed,  as  the  effect  of 
such  act.  Both  are  necessary  to  constitute  the  crime.  But 
it  is  obvious  that  the  act  of  the  party  killing  may  take  place 
in  one  jurisdiction,  the  death  of  the  party  killed  in  another. 
A  person  may  be  wounded  oh  the  sea,  and  may  die  on  the 
shore,  or  vice  versa.  He  may  be  wounded  in  England ;  he 
may  die  in  Scotland.  In  which  is  the  offence  committed! 
As  the  blow  was  struck  in  the  one,  while  the  death,  without 
which  the  offence  is  not  complete,  took  place  in  the  other,  I 
answer,  in  neither;  and  the  old  authorities  who  held  at 
common  law,  before  the  difficulty  arising  from  divided  juris- 

(>}  1  Lea;  Or,  C,  888,  (*)  2  Sumner,  482. 
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dictions  had  been  got  over  by  express  legislation,  that  where 
the  woand  was  inflicted  on  the  sea,  and  the  person  struck 
died  on  the  shore,  or  vice  versa-— or  where  the  wound  was 
inflicted  in  one  county,  and  the  death  took  place  in  another 
— the  offender  could  be  tried  in  neither,  because  in  neither 
had  the  entire  offence  been  committed — reasoned,  in  my 
opinion,  logically,  and,  in  point  of  principle,  rightly.  These 
cases  are  not,  however,  in  point  to  the  one  before  us,  land,  if 
I  advert  to  them,  it  is  only  to  clear  the  way  as  I  advance. 
We  have,  in  this  instance,  not  the  case  of  the  blow  or 
wound  in  one  jurisdiction,  and  the  death  in  another;  but, 
as  in  Reg.  v.  CooTribe  (*),  one  in  which  the  act  causing  the 
death  begins  in  one  jurisdiction  and  extends  into  another, 
in  which  it  inflicts  the  blow  or  wound,  from  which,  as  its 
cause,  death  ensues.  When  a  man  strikes  a  blow  with  a 
club,  or  inflicts  a  wound  by  the  thrust  of  a  sword,  or  the 
stab  of  a  knife,  or  blows  out  another's  brains  by  putting  a 

Eistol  to  his  head,  the  act  takes  effect  immediately.  If  he 
urls  a  stone,  or  discharges  a  bullet  from  a  gun  or  pistol  at 
*another  person,  at  a  distance,  the  instrument  he  [23,4 
uses  passes  from  him ;  the  stone  or  bullet,  having  leit  his 
hand,  has  to  make  its  way  through  a  given  space  before  it 
strikes  the  blow  it  is  intended  to  inflict.  But  the  blow  is  as 
much  the  act  of  him  who  casts  the  stone,  or  flres  the  gun, 
as  though  it  had  taken  effect  immediately.  In  such  a  case 
the  act,  in  lieu  of  taking  effect  immediately,  is  a  continuing 
act  till  the  end  has  been  effected,  that  is,  till  the  missile  has 
struck  the  blow,  the  intention  of  the  party  using  it  accom- 

Eanying  it  throughout  its  course.  The  act  must  be  taken  to 
e  the  act  of  the  party  in  the  effects  it  was  intended  to  pro- 
duce, till  its  agency  has  become  exhausted  and  its  operation 
has  ceased.  When,  therefore,  a  person  being  in  one  juris- 
diction fires  a  shot  at  a  person  who  is  in  another,  as  was  the 
case  in  Reg.  v.  Coombe  ('),  it  may  well  bei  held  that  the  blow 
struck  by  the  bullet  is  an  act  done  in  the  jurisdiction  in 
which  the  .bullet  takes  effect.  Whether  the  converse  of  the 
proposition  will  equally  hold — whether  it  can  equally  be 
said  that  the  continuing  act  is  not  done  in  the  jurisdiction 
in  which  it  originates,  and  in  which  the  missile  is  set  in  mo- 
^  tion — in  other  words,  whether  the  case  of  United  States  v. 
Davis  (')  was  rightly  decided,  is  a  different  question,  as 
to  which  I  do  not  think  it  necessary  now  to  express  an 
opinion  beyond  saying  that,  should  the  (Question  arise,  it 
would  be  deserving  of  very  serious  consideration.  It  is 
enough  for  the  present  purpose  to  say  that  Reg.  v.  Coombe  {') 

(1)  1  Lea.  Cr.  C,  888.  (')  2  Sumner,  482. 


534  EXCHEQUER  DIVISION.  [VoL  H. 

1876  The  Queen  t.  Eeyn. 

was,  in  my  opinion,  rightly  decided ;  and  I  think  the  same 
principle  would  apply  where  the  master  of  a  vessel  purposely 
ran  down  another,  and  by  so  doing  caused  the  deatn  of  a 
person  on  board.  For,  though  his  immediate  act  is  confined 
to  running  his  ship  against  the  other,  it  is,  nevertheless,  his 
act  which  causes  the  ship  run  down  to  sink.  It  is  as  much 
his  act  which  causes  the  death  of  the  person  drowned,  as 
though  he  had  actually  thrown  euch  person  into  the  wat^r. 

If,  therefore,  the  defendant  had  purposely  run  into  the 
Strathclyde,  I  should  have  been  prepared  to  hold  that  the 
killing  of  the  deceased  was  his  act  where  the  death  took 
place,  and,  consequently,  that  the  act — ^in  other  words,  the 
offence  of  which  he  has  been  convicted — had  been  committed 
on  board  a  British  ship.  Whether  the  same  principle  would 
235]  apply  to  a  case  of  manslaughter,  arising  *from  the 
running  down  of  another  ship  through  negligence,  or  to  a 
case  where  death  is  occasioned  by  the  careless  discharge  of 
a  gun,  is  a  very  different  thing,  and  may,  indeed,  admit  of 
serious  doubt.  For,  in  such  a  case,  there  is  no  intention 
accompanying  the  act  into  its  ulterior  consequences.  The 
negligence  in  running  down  a  ship  may  be  said  to  be  con- 
jBned  to  the  improper  navigation  of  the  ship  occasioning  the 
mischief;  the  party  guilty  of  such  negligence  is  neither 
actually,  nor  in  intention,  and  thu^  constructively,  in  the 
ship  on  which  the  death  takes  place. 

But  let  us  assume  the  contrary :  let  us  take  the  drowning 
of  the  deceased  to  have  been  the  act  of  the  defendant  done 
on  b6ard  a  British  vessel.  Is  this  conclusive  of  the  ques- 
tion? By  no  means.  The  subtle  argument  which  would 
extend  the  negligence  committed  in  one  ship  to  another  in 
which  it  produced  its  effect,  finds  its  appropriate  answer  in 
reasoning,  which,  though  perhaps  also  savoring  of  subtlety, 
is  yet  directly  to  the  purpose,  and  must  not  be  overlooked. 
For  the  question  is— and  this  appears  to  me  to  have  been 
lost  sight  of  in  the  argument — not  whether  the  death  of  the 
deceased,  which  no  doubt  took  place  in  a  British  ship,  was 
the  act  of  the  defendant  in  sucn  ship,  but  whether  tne  de- 
fendant, at  the  time  the  act  was  done,  was  himself  within 
British  jurisdiction.  But,  in  point  of  fact,  the  defendant 
was,  at«the  time  of  the  occurrence,  not  on  board  the  British 
ship,  the  Strathclyde,  but  on  a  foreign  ship,  the  Prahconia. 
And  here  we  must  remember  that,  ex  hypothesis  we  have 
to  deal  with  the  case  on  the  assumption  that  both  the  ves- 
sels were  on  the  high  seas,  and  not  in  British  waters.  But, 
though,  as  we  have  just  seen,  an  act,  begun  in  one  place  or 
jurisdiction,  may  extend  into  another,  it  is  obvious  that  the 
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person  doing  such  continuing  act  cannot  himself  be  at  the 
time  in  both.  A  man  who,  being  in  field  A,  throws  a  stone 
at  another,  who  is  in  field  B,  does  not  thereby  transfer  him- 
self to  the  latter.  A  man  who  fires  a  shot  from  the  shore  at 
one  who  is  on  the  sea  still  remains  on  the  shore,  and  vice 
versa.  One  who,  from  the  bank  of  a  river  dividing  two  ter- 
ritories, fires  a  rifle  shot  at  a  person  on  the  opposite  side, 
cannot  be  said  to  be  in  the  territory  where  the  shot  strikes 
its  object.  One  who  from  the  deck  of  a  vessel,  by  the  dis- 
charge of  a  gun,  either  purposely  or  through  negligence, 
kills  or  wounds  another,  is  not  thereby  transported  from 
the  deck  of  his  *own  vessel  to  that  of  the  other.  But,  [236 
in  order  to-  render  a  foreigner  liable  to  the  local  law,  he 
must,  at  the  time  the  offence  was  committed,  have  been 
within  British  territory  if  on  land,  or  in  a  British  ship  if  at 
sea.  I  cannot  think  that  if  two  ships  of  different  nations 
met  on  the  ocean,  and  a  person  on  board  of  one  of  them 
were  killed  or  wounded  by  a  shot  fired  from  the  other,  the 
person  firing  it  would  be  amenable  to  the  law  of  the  ship  in 
which  the  shot  took  effect.  According  to  the  doctrine  of 
Lord  Coke  in  CalvirCs  Case{^\  protection  and  allegiance 
are  correlative :  it  is  only  where  protection  is  afforded  by 
the  law  that  the  obligation  of  allegiance  to  the  law  arises ; 
or,  as  I  prefer  to  put  it,  it  is  only  for  acts  done  when  the 
person  doins  them  is  within  the  area  over  which  the  author- 
ity of  British  law  extends,  that  the  subject  of  a  foreign  state 
owes  obedience  to  that  law,  or  can  be  made  amenable  to  its 

i'urisdiction.  But  for  the  opinion  expressed  by  my  Brother 
)enman,  I  should  have  thought  it  beyond  all  dispute  that 
a  foreign  ship,  when  not  in  British  waters,  but  on  the  high 
seas,  was  not  subject  to  our  law.  Upon  this  point  I  had 
deemed  all  jurists  unanimous,  and  could  not  have  sup- 
posed that  a  doubt  could  exist.  Upon  what  is  the  contrary 
opinion  founded?  Simply  upon  expediencjjr,  which  is  to 
prevail  over  principle.  What,  it  is  asked,  is  to  happen  if 
one  of  your  officers,  enforcing  your  revenue  laws,  should  be 
killed  or  injured  by  a  foreigner  on  board  a  foreign  ship  ? 
What  is  to  happen  if  a  British  and  foreign  ship  meeting  on 
the  ocean,  a  British  subject  should  be  killed  by  a  shot  fired 
from  the  foreign  ship  ?  In  either  of  such  cases  would  not 
the  foreigner  guilty  of  the  offence  be  amenable  to  the  Eng- 
lish law?  Could  it  be  endured  that  he  should  escape  with 
impunity  ?  If  brought  within  the  reach  of  a  British  court 
of  j  ustice,  could  he  not  be  tried  and  punished  for  the  offence, 
and  ought  he  to  be  permitted  to  escape  with  impunity,  or 
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ought  he  not  to  be  tried  and  punished  for  such  offence  t  My 
first  answer  is,  that  the  alternative  is  fallacious.  He  will  not 
escape  with  impunity.  He  will  be  amenable  to  the  law  of 
his  own  country,  and  it  is  not  to  be  presumed  that  the  law 
of  any  civilized  people  will  be  such,  or  so  administered,  as 
that  such  an  offence  should  escape  without  its  adequate 
237]  punishment.  As  regards  the  *amenabilitv  of  the 
offender  under  such  circumstances  to  our  law,  it  will  be  time 
enough  to  determine  the  question  when  the  case  arrives.  If 
the  conviction  and  punishment  of  the  offender  can  only  be 
obtained  at  the  sacrifice  of  fundamental  principles  of  estab- 
lished law,  I,  for  one,  should  prefer  that  justice  should  fail  in 
the  individual  case,  than  that  established  principles,  accord- 
ing to  which  alone  justice  should  be  administered,  should 
be  wrested  and  strained  to  meet  it.  I  think,  therefore,  that 
it  is  not  enough  that  the  running  down  the  Strathclyde,  and 
so  causing  the  death  of  the  deceased,  can  be  said  to  have 
been  the  act  of  the  defendant  on  board  the  latter  vessel,  un- 
less it  can  be  made  out  that  the  defendant  was  also  on  board 
of  it.  But  the  defendant  certainly  was  not  actually,  nor 
do  I  think — no  intention  on  his  part  having  accompanied 
the  act — he  can  be  said  to  have  been,  in  anv  sense,  con- 
structively, on  board  the  Strathclyde.  If,  therefore,  his 
own  vessel  was  not  within  British  waters,  but  on  the  high 
s^as,  he  owed  no  obedience  to  the  law  of  this  country,  and 
cannot  be  punished  for  an  infraction  of  it. 
In  the  case  of  United  States  v.  Davis  (*)  no  such  difficulty 

J)resehted  itself.    Both  ships  were  in  the  harbor,  and  there- 
ore  in  the  water  of  the  local  state,  and*  the  defendant  was 
consequently  amenable  to  the  local  law. 

I  am  aware  that  this  view  is  not  in  accordance  with  the 
decision  in  the  American  case  ot  Adams  v.  Tlie  People  i^). 
In  that  case  a  fraud  had  been  committed  at  New  York  by 
the  defendant,  a  citizen  of  the  state  of  Ohio,  and  residing  iu 
it,  through  an -agent,  at  New  York,  who  was  wholly  innocent 
and  ignorant  of  the  fraud.  The  accused  .set  up  as  a  defence 
that  he  was  a  citizen  of  another  state,  and  residing  in  it  when 
the  alleged  offence  was  committed,  and  therefore  not  subject 
to  the  law  of  New  York ;  but  the  objection  was  overruled,  ou 
the  ground  that  a  criminal  act  done  through  the  instrumen- 
tality of  an  innocent  agent  is  in  law  the  act  of  the  principal, 
who  may  therefore  be  held  to  have  committed  the  offence  in 
the  state  in  which  the  act  was  done,  and,  being  found  in 
that  state,  will  be  liable  to  be  there  tried  and  punished. 
But  the  judgment  in  that  case  which,  by  the  way,  is  re- 

(')  2  Sumner,  482.  (•)  1  Comst  (N.Y.),  178. 
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markable  for  muclx  loose  reasoning  and  idle  talk  about  the 
law  of  nature,  is  *not,  to  my  mind,  at  all  satisfactory.  [238 
It  entirely  overlooks  what,  in  my  view,  is  the  turning  point 
in  the  case,  namely,  that  though  the  act  of  the  accused  had 
been  committed  within  the  jurisdiction,  the  defendant,  be- 
ing a  foreigner,  and  having  been  out  of  the  jurisdiction  when 
the  act  was  done,  owed  no  allegiance  to  the  law  of  New 
York,  and  was  not  punishable  under  it. 

Both  exceptions  taken  on  the  part  of  the  Crown  to  the 
general  rule  that*  a  foreigner,  committing  an  offence  out  of 
the  jurisdiction  of  a  country  which  is  not  his  own,  cannot 
be  brought  to  trial  in  the  courts  of  the  former,  thus  failing, 
it  appears  to  me  that  the  general  rule  must  prevail,  and 
that  the  defendant,  having  been  a  foreign  subject,  on  board 
a  foreign  ship,  on  a  foreign  voyage,  and  on  the  high  seas  at 
the  time  the  offence  was  committed,  is  not  amenable  to  the 
law  of  this  country;  that  there  was,  therefore,  no  jurisdic- 
tion to  try  him,  and  that,  consequently,  the  conviction  was 
illegal  and  must  be  quashed. 

In  the  conflict  of  opinion  which  unfortunately  exists  it  is 
a  great  satisfaction  to  me  to  be  able  to  add  that  the  late  Mr. 
Justice  Archibald,  whose  death  the  whole  profession,  and 
especially  those  who  had  the  advantage  of  his  intimacy  or 
acquaintance,  must  deeply  lathent,  and  whose  loss,  as  a 
most  learned,  enlightened,  able,  and  conscientious  judge, 
the  public  has  so  much  reason  to  regret,  having  seen  my 
proposed  judgment,  communicated  to  me  his  entire  concur- 
rence, both  in  the  conclusion  at  which  I  had  arrived^  and 
the  grounds  on  which  it  is  founded.  His  opinion,  as  he  is 
no  more,  cannot  of  course  be  of  any  avail  to  the  defendant ; 
but  as,  without  it,  the  majority  of  the  court  are  of  opinion 
that  the  conviction  should  be  quashed,  it  must  be  quashed 
accordingly. 

Lush,  J.:  I  have  already  announced  that,  although  I 
had  prepared  a  separate  judgment,  I  did  not  feel  it  neces- 
sary to  deliver  it,  because,  having  since  perused  the  judg- 
ment which  the  Lord  Chief  Justice  has  just  read,  I  found 
that  we  agreed  entirely  in  our  conclusions,  and  that  I  agreed 
in  the  main  with  the  reasons  upon  which  those  conclusions 
are  founded.  I  wish,  however,  to  guard  myself  from  being 
supposed  to  adopt  any  words  or  expressions  which  may 
seem  to  imply  a  doubt  as  to  the  competency  of  Parliament 
to  legislate  as  it  may  think  fit  for  these  waters.  I  think 
*that  usage  and  the  common  consent  of  nations,  [239 
which  constitute  international  law,  have  appropriated  these 
waters  to  the  adjacent  state  to  deal  with  tnem  as  the  state 
19  Eng.  Rep.  68 
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may  deem  expedient  for  its  own  interests.  They  are,  there- 
fore, in  the  language  of  diplomacy  and  of  international  law, 
termed  by  a  convenient  metaphor  the  territorial  waters  of 
Great  Britain,  and  the  same  or  equivalent  phrases  are  used 
in  some  of  our  statutes  denoting  tnat  this  belt  of  sea  is  under 
the  exclusive  dominion  of  the  state.  But  the  dominion  is 
the  dominion  of  Parliament,  not  the  dominion  of  the  com- 
mon law.  That  extends  no^  further  than  the  limits  of  the 
realm.  In  the  reign  of  Richard  II  the  realm  consisted  of 
the  land  within  the  body  of  the  counties.  All  beyond  low- 
water  mark  was  part  of  the  high  seas.  At  that  period  the 
three-mile  radius  had  not  been  thought  of.  International 
law,  which,  upon  this  subject  at  least,  has  grown  up  since 
that  period,  cannot  enlarge  the  area  of  our  municipal  law, 
nor  could  treaties  with  all  the  nations  of  the  world  have  that 
eflfect.  That  can  only  be  done  by  act  of  Parliament.  As  no 
such  act  has  been  passed,  it  follows  that  what  was  out  of 
the  realm  then  is  out  of  the  realm  now,  and  what  was  part 
of  the  high  seas  then  is  part  of  the  high  seas  now ;  and  upon 
the  high  seas  the  admiralty  jurisdiction  was  confined  to 
British  ships.  Therefore,  although,  as  between  nation  and 
nation,  these  waters  are  British  territoiy,  as  being  under  the 
exclusive  dominion  of  Great  Britain,  m  judicisu  langua^^e 
they  are  out  of  the  realm,  atfd  any  exercise  of  criminal  juris- 
diction over  a  foreign  ship  in  these  waters  must  in  my  judg- 
ment be  authorized  by  an  act  of  Parliament. 

Pollock,  B.,  and  Field,  J.,  concurred  in  the  judgment 
of  Cockburn,  C.J. 

Conviction  qvxished. 

Solicitor  for  prosecution :  Solicitor  to  the  Treasury. 
Solicitors  for  defendant :  Stokes,  Saunders  &  Stokes. 

I  -  -      ■  ■ 

See  14  Eng.  Rep.,  440  note;  Id.,  640  lean  ship,  although  committed  within 
note  ;  Direct  U.  S.,  etc.,  v.  Anglo,  etc.,  an  open  roadstead,  adjacent  to  a  foreifi^ 
1  Appeal  Cas.,  394,  ante,  p.  184;  15  Eng.  territorj,  and  within  half  a  mile  of  the 
Rep.,  270  note ;  Id.,  807  note  ;  16  Am.  shore.  The  "high  seas,"  in  that  act, 
Law  Reg.,  N.S.,  862  note  ;  TheM.  Mox-  mean  any  waters  on  the  sea  coast, 
ham,  16  Eng-  R^P-i  694,  reversing  15  which  are  without  the  boundaries  of 
Eng.  R. ,  2^  ;  Buenos  Arres,  etc. ,  v.  low-water  mark  :  U.  S.  v.  Ross.  1  Gal- 
Northern,  etc.,  2  Q.  B.  *Div.,  210,  to  lison,  624  ;  U.  S.  t).  Pirates.  5  Wheat. , 
appear  in  20  Eng.  Rep. ;  Steinbach  v.  184 ;  U.  S.  «.  Holmes,  Id.,  412  ;  Thomas 
Raj,  14  How.  U.  S.,  532.  v.  Lane,  2  Sumner,  1;   The  Schooner 

As  to  stealing  goods  in  one  country  Harriet,  1  Stoiy,  251,  259. 

and  carrying  them  to  another,  see  The  But  see  U.  S.  «.  Robinson,  4  Mason, 

Queen  «.  Hill,  5  Allen,  New  Bruns-  807 ;   U.  S.  «.   Grush,  5  Mason,  290 ; 

wick,  630.  U.  8.  v.  Davis,  2  Sumn.,482  ;  U.  S.  c. 

Circuit  courts  of  the  United  States  Palmer,  8  Wheat. ,  610;  U.  S.  t,  Klin- 
have  cognizance  under  the  act  of  1790  tock,  5  Wheat.,  144;  IT.  S.  v.  Wilt- 
(ch.  9,  §  8),  of  piracy  on  board  an  Amer-  berger,  5  Wheat.,  99. 
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Where  an  arm  of  the  sea  or  creek,  takes  effect :  U.  S.  v.  Davis,  2  Samnor, 

luiven,  basin,  or  bay,  is  so  narrow  that  485. 

a  person  standing  on  one  shore  can  rea-  See  U.  S.  v.  McGill,  4  Dallas,  426, 

sonably  discern,  and  distinctly  see,  by  U.  S.  Circnit,  Penn. 

the  naked  eye,  what  is  doing  on  the  The  defendants  having  committed  a 

opposite  shore,  the  waters  are  within  robbery  in  Fayette  county  while  trav- 

the  body  of  a  county.     In  such  waters,  elling  to  Shelby  county  as  prisoners  in 

it  seems,  that  the  admiralty  and  com-  charge  of  an  officer,  and  the  property 

mon  law  courts  have  concurrent  juris-  having  been  recovered  from  them  in 

diction  :  U.  S.  «.  Grush,  6  Mason,  290  ;  the  latter  county  :  Held,  that  they  were 

The  Schooner  Harriet,  1  Story,  259-260;  lawfully  indicted  and  tried  in  the  latter 

U.  S.  «.  Combs,  12  Peters,  72  ;  Waring  county  :   Margerum  v.  State,  6  Cent. 

«.  Clark,  6  How.  U.  S.,  441;  New  Jer-  L.  J.,  464,  Supreme  Court,  Tenn.;  Tay- 

aey,  etc.,  v.  Merchants,  etc.,  6  id.,  844 ;  lor  v.  Jones,  16  Eng.  Rep.,  437. 

Isaac  Newton  v.  Stebbins,  10  id.,  586  ;  See  also  15  Eng.  Rep.,  740. 

Genesee  Chief  v.  Fitzhugh,  12  id.,  443 ;  One  must  be  indicted  for  receiving 

Fretz  V.  Bull,  Id.,  466  ;  Steamboat,  etc.,  stolen  property  in  the  county  where  he 

V.  King,  16  id. ,  469 ;  Barge  Leonard,  received  tlie  property,  or  in  a  court 

8  Benedict,  263.  having  jurisdiction  of  an  offence  in  that 

See  Stein  bach  v.  Ray,  14  How.  U.  S.,  county  :  U.  S.  v.  Montgomery,  8  Saw- 

632.  yer,  544;   Com.  v.  White,  123  Mass., 

The  words  "  higb  seas  "  in  the  act  of  430. 

1825  mean  the  uninclosed  waters  of  the  Where  the  locus  in  quo  upon  which 

ocean  on  the  sea  coast,  outside  the  a  crime  is  committed  is  attached  to  a 

faucei  terra.  new  county,  an  indictment  for  the  of- 

The  state  courts  have  jurisdiction  of  fence  may  be  found  in  the  new  county 

offences  committed  on  arms  of  the  sea,  though  the  indictment  should  lay  the 

creeks,  havens,  basins,  and  bays,  with-  venue  of  th^  offence  in  accordance  with 

in  the  ebb  and  flow  of  the  tide,  when  the  facts  at  the  time  of  its  (A)mmission: 

those  places  are  within  the  body  of  a  Nelson  v.  State,  1  Tex.  Ct.  App.  Rep., 

county.    In  such  cases  the  circuit  courts  42,  45-7;  1  Whart.  Cr.  Law(7t]i  ed.), 

of  the  United  States  have  no  jurisdic-  §277. 

tion  under  the  statute  of  1825,  ch.  276,  See  State  v.  Jones,  9  N.  J.  Law  Rep. 

§  22  ;  U.  S.  1).  Grush.  5  Mason,  290.  (4  Halst.),  357 ;  Jordan  v.  State,  22  Ga. , 

Where  a  shot  is  fired  from  one  ves-  545  ;  O'Shea  «.  Twohig,  9  Tex.,  336  ; 

sel  and  takes  effect  by  killing  a  person  Clark  e.  Goss,  12  Tex.,  395 ;  Searcy  v, 

on  another,  the  offence  is  committed  on  State,  4  Tex.,  450  ;  Runge  v.  Wyatt, 

board  the  vessel  upon  which  the  shot  25  Tex.  Sup.,  291. 


[2  Exchequer  Division,  248.] 

Dec.  19,  1876. 

[IN  THE  COURT  OF  APPEAL.] 

*RosE  V.  The  North  Eastern  Railway  Company.    [248 

Railway  Company — Negligence — Evidence-^  Station. 

A  railway  train  drew  up  at  a  station  with  two  of  the  carriages  beyond  the  plat- 
form. The  servants  of  the  company  called  oat  to  the  passengers  to  keep  their 
seats,  but  were  not  heard  by  the  plamtiff  and  other  passengers  in  ono  of  these  car- 
riages. After  waiting  some  little  time,  and  the  train  not  having  put  back,  the  plain- 
tiff g^t  out,  and  in  so  doing  fell  and  was  ii\|ured ;  for  which  injury  she  brought  an 
action  against  the  company : 

Held,  reversing  the  decision  of  the  Exchequer  Division,  that  there  was  evidence 
of  negligence  on  the  part  pf  defendants  to  go  to  the  jury. 
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Action  against  the  defendants,  for  damages  for  injury  to 
a  passenger,  owing  to  the  negligence  of  defendants'  servants. 

At  the  trial  at  the  Newcastle  spring  assizes,  1877,  before 
Mellor,  J.,  it  appeared  that  the  plaintiff  was  a  third  class 

¥assenger  to  Washington,  by  a  tmin  of  the  defendants, 
he  train  was  unusually  long  and  full,  in  consequence  of 
there  being  a  bazaar  at  Washington ;  and  some  of  the  car* 
riages,  in  one  of  which  the  plaintiff  was,  overshot  the  plat- 
form. The  station-master  was  attending  to  another  train, 
but  a  clerk  and  a  porter  were  attending  to  this  train,  and 
called  out  to  the  passengers  to  keep  their  seats;  the  plain- 
tiff, however,  and  those  m  the  carriage  with  her  did  not  hear 
it.  After  waiting  some  little  time,  the  plaintiff,  on  the  ad- 
vice of  another  passenger,  seeing  the  passengers  in  the  other 
carriages  getting  out,  and  assisted  by  a  friend,  got  out  of 
the  carriage,  and  in  so  xdoing  fell  to  the  ground  and  was 
injured.  She  lived  at  Washington,  and  admitted  in  her 
evidence  that,  on  previous  occasions,  when  some  of  the  car- 
riages had  overshot  the  platform,  the  train  had  been  backed 
to  the  platform.  In  this  instance  the  train  was  not  backed 
at  all. 

A  verdict  was  taken  by  consent  for  the  plaintiff  for  £100, 
with  leave  to  the  defendants  to  move  to  enter  a  nonsuit. 

The  defendants  moved  accordingly,  and  judgment  was 
given  for  them,  on  the  ground  that  there  was  no  evidence  of 
negligence  to  go  to  the  jury  (*). 
249]    *The  plaintiff  appealed. 

(1)  The  foHowiDj^  are  the  jadgments  was  there  any  invitation,  or  any  act 

of  the  court  (Ex.  D.,  May  15, 1876) :  done  which  amounted  to  an  invitation, 

Kellt,  C.B.  :    I  forbear  to  advert  to  to  the  plaintiff  then  and  there  to  alight  ? 

any  of  the  cases  which  have  been  cited,  Not  only  is  there  no  evidence  of  anv 

because,  in  the  first  place,  no  principle  act  done,  or  of  any  words  spoken  which 

of  general  application  is  to  be  deduced  might  have  been  construed  into  an  in- 

f  rom  any  of  them,  or,  as  it  seems  to  vitation  or  encouragement  to  the  plain- 

me,  from  the  whole  of  them  taken  to-  tiff  to  alight,  but  it  is  clear  that  one  of 

S ether.    Each  case  of  this  nature  must  the  porters  of  the  company  called  oat, 

epend  upon  its  own  peculiar  clrcum-  and  it  is  not  said  that  he  did  not  call 

stances ;  and  in  this  case,  looking  at  out  in  an  audible  voice,  "  Keep  your 

the  evidence  on  the  one  side  and  on  the  seats,"  although  there  is  no  evidence 

other,  I  think  the  defendants  are  enti-  that  it  was  heard  by  the  plaintiff,  and. 

tied  to  judgment.  perhaps,   there  is  evidence  that   the 

First  of  all,  the  mere  fact,  taken  by  plaintiff  did  not  hear  it.     Then  what 

itself,  that  a  railwav  train  overshot  the  further  evidence  is  there  in  the  caseT 

platform  is  not  evidence  of  negligence.  The  plaintiff  admits  that  on  other  oc- 

Were  it  otherwise,  it  would  be  neces-  casions  the  train  had  backed,  and  there 

sary  that  every  platform  in  England  is  no  evidence  of  any  one  single  paasen- 

should  be  of  length  equal  to  that  of  ger  who  had  passed  the  platform,  and 

any  train  which  might  arrive  at  that  who  intended  to  alight  at  that  station, 

platform.     Then,  what  Is  the  next  cir-  remaining  in  the  carriages  or  in  the 

cumstance?    When  the  train,  or  a  por-  train  at  the  time  when  the  train  pro- 

tion  of  it,  had  overshot  the  platform,  ceeded  on  its  journey.    Under  these 
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Digby  Seymour^  Q.C.,  and  O,  Bruce^  for  the  plain tiflf. 
relied  on  *  Bridges  v.  North  London  By.  Co.  (*) ;  [250 
Bobson  V.  North  Eastern  By.  Co.  (•) ;  and  referred  to  Siner 
V.  Oreat  Western  By.  Co.  ('). 

Her  Schelly  Q.C.,  and  Wilberforce^  for  the  defendants. 

CoCKBURN,  C.J. :  This  (if  I  may  say  so  without  disrespect 
to  the  learned  judges  in  the  court  below)  appears  to  me  to 
be  the  clearest  of  all  possible  cases,  and  I  am  of  opinion  that 
the  judgment  of  the  court  below  ought  to  be  reversed.  I 
quite  agree  with  what  was  said,  that  the  mere  fact  of  the 
end  of  a  train  passing  the  platform,  where  tlie  passenger 
can  safely  alight,  is  not  of  itself  evidence  of  negligence,  for 

circamstances,  the  fair  inference  on  the  come  to  a  stand.     However,  it  is  not 

whole  case  is,  that,  unless  the  passen-  contended  that  the  mere  overshooting 

fers  in  the  foremost  part  of  the  train  the  platform,  taken  by  itself,  amonnts 

ad  all  got  out  without  waiting  for  the  to  negligence  ;  but  it  is  said  that  there 

train  to  back,  it  would  have  l^en  put  is  negligence  in  the  case,  inasmuch  as 

back  in  order  that  they  might  alight  in  the  train  had  overshot  the  platform 

safety.    Taking  all  these  circumstances  under  such  circumstances  as  to  induce 

together,  unless  the  mere  facts  of  the  the  passengers  to  believe  that  the  train 

train  passing  the  platform  and  the  pas-  had  come  to  a  final  stop,  and  tha^  they 

sengers  getting  out  without  any  ex-  were  to  get  out,  and  that  this,  coupled 

press  or  implied  invitation  to  alight,  with  the  dangerous  egress,  is  sufficient 

and  without  waiting  for  the  train  to  be  to  establish  a  case  of  negligence.     But 

put  back,  amount  to  negligence  om  the  on  looking  at  the  facts,  we  find  that, 

part  o'f  the  defendants,  there  is  really  in  the  first  place,  there  was  a  calling 

no  evidence  of  negligence  in  this  case  out  by  the  porters  that  the  passengers 

at  all.     I,  myself,  in  exceptional  cases,  were  to  keep  their  seats,  and  that,  on 

may  perhaps  sometimes  relax  the  rule  other  occasions  the  train,  when  it  had 

that  it  is  for  the  plaintiff  always  to  overshot  the  platform,  had  been  put 

make  out  his  case,  and  I  am  generally  back.  The  plaintiff  may  not  have  heaurd 

in  favor  of  a  plaintiff  who  has  received  the  porters,  but  the  porters  could  do  no 

an  injury  from  an  accident  on  a  rail-  more  than  call  out.     They  could  not 

way.     But  if  this  case  had  been  left  to  insure  the  attention  and  the  hearing  of 

the  jury  upon  the  question  of  negli-  the  passengers.     Therefore,  it  appears 

finance  I  think  it  would  have  been  great-  to  me  that  the  reasons  given  in  Rcbson 

ly  straining  the  principles  of  justice  v.  North  Eastern  Ry.^o.  (2  Q.  B.  D., 

as  applicable  to  cases  of  this  nature.  85)  do  not  apply  to  this  case.    One  can 

,  Therefore,  although  I  shall  always  feel  see  clearly  how  this  accident  happened, 

for  a  person  who  has  met  with  an  in-  The  plaintiff,  instead  of  acting  on  her 

jary  upon  a  railway,  I  am  bound  to  own  judgment,  acted  on  the  advice  of 

say  that  in  this  case  there  is  no  evi-  the  other  passengers,  and  they  assisted 

dence  of  negligence,   and  the  conse-  her  so  clumsily  that  the  accident  hap- 

quence  is,  that  there  ought  to  be  judg-  pened.     At  all  events,  without  putting 

ment  for  the  defendants.  it  upon  that  ground,  the  other  grounds 

CLEA8BT,   B.;    I  am  quite  of   the  «« sufficient     The  ciue  of  negligence 

"htH^rtUeTlatfo™*    ThatVn'oi    manned  which  could  properly  go  to^ha 

negligence,  both  for  the  reason  given    ^^^^'      t.,^«^^«*  Aw-  #*-  a.^^a^^4, 
by  the  Lord  Chief  Baron,  and  alsb  be-  Judgmentjar  the  defendants. 

cause  in  many  cases  the  weather  and        (^)  Law  Rep.,  7  H.  L.,  218. 
other  causes  may  make  it  impossible  to        (')  2  Q.  B.  D.,  85. 
calculate  exactly  where  a  train  will        (*)  Law  Rep.,  4  Ex.,  117. 
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it  is  impossible  always  to  regulate  the  speed  of  the  train, 
and  sometimes  the  platform  may  not  be  long  enough.  But 
when  this  happens,  it  becomes  the  duty  of  the  company  to 
take  measures  for  the  safety  of  the  passengers  in  the  car- 
riages beyond  the  platform.  They  are  not  to  be  exposed  to 
unnecessary  danger ;  the  train  may  be  backed,  ana  in  the 
meantime  the  passengers  may  be  warned  to  keep  their  seats 
until  it  is  backed.  If,  being  so  warned,  they  choose  to  get 
out  and  expose  themselves  to  unnecessary  danger,  that  is 
their  fault,  and  in  such  circumstances  the  company  would 
not  be  liable.  But  if  that  course  is  not  adopted,  and  the 
train  does  not  back,  the  passengers  should  be  asked  if  they 
251]  will  alight,  and  the  porters  should  assist  them  in  *get- 
ting  out, — such  of  them  at  least  as  may  require  such  assist- 
ance,— at  all  events,  something  should  be  done  to  prevent 
their  incurring  unnecessary  danger.  It  is  not  enough  that 
the  train  has  come  to  a  standstill,  and  the  porters  call  out 
"  Keep  your  seats,"  unless,  the  train  is  afterwards  backed 
or  something  is  done.  If  the  porter  did,  as  he  said,  call  out 
**  Keep  your  seats,"  he  did  not  do  it  so  as  to  be  heard  in  the 
plaintiflfs  carriage,  nor  was  he  near  enough  for  her  to  speak 
to  him  or  for  him  to  speak  to  her,  and  even  if  he  did  so  call 
out,  it  would  have  been  of  no  use,  as  the  train  was  not 
backed,  and  no  assistance  was  offered.  Under  these  cir- 
cumstances, what  were  the  passengers  to  do?  Can  it  be 
said  that  they  were  to  sit  still  and  be  carried  on  to  the  next 
station,  perhaps  forty  or  fifty  miles  off,  and  then  be  liable 
to  be  called  upon  to  pay  the  full  fare  for  the  whole  distance, 
and  to  be  exposed  to  various  inconveniences — can  that  be 
seriously  contended?  If  the  passenger  is  satisfied  that  the 
train  is  going  on,  and  there  is  apparently  no  alternative  but 
to  get  out,  he  must  do  as  best  lie  can.  Of  course,  if  he  is 
careless  in  getting  out  and  is  thereby  injured,  it  is  his  own 
fault,  but  if  he  does  his  best  and  yet  sustains  injury,  the 
company  will  not  have  done  what  was  incumbent  on  them 
to  do,  and  will  be  liable.  Here  the  company's  men  did 
nothing  to  obviate  inconvenience  and  danger.  I  do  not 
think  that  this  case  depends  upon  any  authorities ;  but  in 
Bridges  v.  North  London  Ry.  Co.  (*)  it  was  decided  that 
all  such  questions  are  for  the  inry.  We  have  not  now  to 
determine  whether  the  jury  would  have  been  right  in  finding 
for  the  plaintiff,  but  merely  whether  there  was  sufficient 
evidence  to  go  to  the  jury,  and  upon  that  question  we  can 
have  no  difnculty  in  saying  that  there  was  such  evidence, 
and  that,  therefore,  the  judgment  ouglit  to  be  reversed. 

(»j  Law  Rep.,  7  H.  L.,  218. 
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Brett,  J.  A. :  The  only  question  before  ns  is  whether  there 
onght  to  be  a  nonsuit  on  the  ground  that  there  was  not  any 
evidence  of  negligence  for  the  jury  to  consider.  It  seems 
to  me  that  there  was,  for  it  does  not  appear  that  the  com- 
pany's men  gave  any  attention  at  all  to  the  two  carriages 
which  had  gone  beyond  the  platform,  and  that  alone,  under 
tlie  circumstances,  was  some  evidence  of  negligence.  There 
was  for  many  years  a  *diflference  of  opinion  as  to  how  [252 
much  ought  to  be  left  to  the  jury  m  these  cases  and  how 
much  the  judge  ought  to  take  upon  himself.  That  question 
was  determined  by  the  Court  of  Error  in  favor  of  the  jury  (*). 
But  it  being  still  disputed,  the  matter  came  before  the  House 
of  Lords  in  Bridges  v.  North  London  My.  Co.  ('),  where  it 
was  decided  that  the  question  whether  what  was  reasonable 
was  done  either  by  the  company  or  by  the  passenger,  is 
mainly  a  question  for  the  jury,  and  that,  the  matter  being 
one  in  the  common  affairs  of  life,  the  judges  are  not  the  au- 
thorities to  decide  what  is  or  is  not  reasonable.  Then  in  the 
case  of  Robson  v.  North  Eastern  Ry.  Co,  ("),  a  iudge,  who 
certainly  was  as  disposed  as  any.  judge  could  be  to  keepi 
these  matters  in  the  hands  of  the  judges,  held  that  the  ques- 
tion in  that  case  was  for  the  jury.  That  case  was  affirmed 
by  this  court  upon  appeal  (*),  and  it  must  now  be  taken  that 
the  decision  of  such  questions  is  mainly  for  the  jury,  and 
very  seldom  for  the  judge. 

Amphlett,  J. a.:  I  am  of  the  same  opinion.  As  I  was 
one  of  the  judges  who  decided  the  case  of  Robson  v.  North 
Eastern  Ry.  Co.  (*),  I  have  not  much  to  add.  Previously 
to  Bridget  Case{),  there  had  been  a  great  difference  of 
opinion  among  the  judges  as  to  whether,  in  a  certain  state 
of  facts,  negligence  or  not  was  a  question  for  the  judge  or 
for  the  jury  to  decide;  but  the  mode  of  dealing  with  such 
cases  has  now  been  settled  by  the  decision  of  the  House  of 
Lords.  The  question  came  before  the  Court  of  Appeal  in 
Robson  V.  North  Eastern  Ry.  Co.  (*),  a  case  which  more 
than  covered  this  case,  and  the  only  real  argument  was 
whether  the  plaintiff  here  had  acted  unreasonably  in  getting 
out  when,  if  she  had  reniiained,  she  might  have  been  carried 
on.  I  entirely  agree  that  the  judgment  of  the  Exchequer 
Division  ought  to  be  reversed. 

Judgment  reversed^  and  entered  for  the  plaintiff. 

Solicitors  for  plaintiff:  Pattison^  T^igg  &  Co. 
Solicitors  for  defendants :   Williamson^  Hill  &  Co. 

(»)  Cockle  V.  London  <fe  SoxUh  Extern        («)  Law  Rep.,  10  Q.  B.,  271. 
Jty.  Co.,  Law  Rep.,  7  C.  P.,  821.  (*)  2  Q.  B.  D.,  86. 

(«)  Law  Rep.,  7  H.  L.,  218. 


CASES 


DBTB&lflKSD  BT  THB 


PROBATE  DIVORCE  AND  ADMIRALTY  DIVISION 


OF  THX 


HIGH    COURT   OF  JUSTICE, 


AMD  BT  THX 


COURT  OF  APPEAL 

* 

ON   APPEAL    PROM   THAT   DIVISION 


AMD  BT  THX 


ECCLESIASTICAL  COURTS, 

XL    VICTORIA. 


-♦♦•- 


[2  Probate  Division,  6.] 
Dec.  8,  1876. 

[in  the  court  of  appeal] 
5]  *The  Medina.    (N.  67.) 

Ineqititable  Agreement — Salvage — lAfe  Salvage. 

A  ship  with  560  passengers  was  ashore  in  the  Red  Sea.  Another  ship  came  np, 
and  refused  to  take  the  passengers  to  their  destination  for  less  than  £4,000.  An 
agreement  was  thereupon  made  oetween  the  captains  of  the  Ships  for  payment  of  the 
£4,000.  The  passengers  were  taken  accordingly,  and  an  action  was  brought  for  the 
£4,000 : 

Held,  affirming  the  decision  of  the  judge  of  the  Admiralty  Division,  that  the  ame- 
mentwas  inequitable,  and  could  not  be  enforced,  but  that  £1,800  should  be  paid  for 
the  salvage  services. 

.  An  English  steamship,  the  Medina,  bonnd  from  Snmatra 
to  Jedda,  having  on  board  as  passengers  650  pilgrims,  was 
wrecked  in  the  Ked  Sea.  The  pilgrims  took  refuge  on  a 
rock,  where,  if  bad  weather  had  set  in,  they  would  have 
been  exposed  to  imminent  danger.  In  answer  to  signals 
of  distress,  a  steamship,  the  Hmor,  belonging  to  the  plain- 
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tiflfs,  came  up,  and  her  master  refused  to  rescue  the  pilgrims 
for  a  less  sum  than  £4,000,  which  was  the  amount  of  the 
passage-money  to  be  paid  to  the  owners  of  the  Medina  for 
carrying  the  pilgrims  from  Sumatra  to  Jedda.  Ultimately 
the  master  of  the  Medina  signed  an  agreement  to  pay  £4,000 
to  the  master  of  the  Timor  for  taking  the  pilgrims  to  Jedda ; 
and  the  pilgrims  were  accordingly  taken  in  the  Timor  to 
Jedda.  The  owners  of  the  Timor  brought  an  action  claim- 
ing £4,000  under  the  agreement.  The  judge  of  the  Ad- 
miralty Division  held  that  the  agreement  was  inequitable,* 
and  could  not  be  enforced,  but  awarded  to  the  owners  of  the 
Timor  £1,800  for  her  services  (*). 

The  owners  of  the  Timor  appealed. 

The  facts  of  the  case  are  f ullv  stated  in  the  report  below, 
except  that  there  was  some  evidence  of  offers  by  the  captain 
of  the  Timor  to  refer  the  amount,  or  to  take  the  pilgrims  to 
Suez  for  a  smaller  sum,  the  effect  of  which  is  stated!^by  James, 
L.  J.,  in  his  judgment. 

Cohen,  Q.C.,  and  Wood  Hill^  for  the  owners  of  the  Timor : 
Unless  *the  agreement  is  clearly  bad,  the  court  will  [6 
enforce  it:  The  Helen  and  OeorgeH.  In  The  Cargo  ex 
Woosung  (')  the  salvor  was  a  Queen  s  ship.  The  service 
here  was  in  fact  safe  and  easy,  but  might  have  involved  loss  . 
and  diflBiculty :  The  WaverUy  (*).  Moreover,  the  evidence 
shows  that  there  was  no  extortion,  and  that  the  agreement 
was  deliberately  entered  into. 

W.  Williams^  Q.C.,  and  Myburgh^  for  the  defendants, 
were  not  called  upon. 

James,  L.J.:  1  am  of  opinion  that  the  decision  of  the 
court  below  was  a  right  decision  upon  the  balance  of  evi- 
dence. If  the  story  of  the  defendants  as  to  the  offer  to  refer 
is  right,  the  story  of  the  plaintiffs  is  wrong ;  but  we  see  no 
reason  for  coming  to  a  different  conclusion  from  that  at 
which  the  court  below  arrived.  Therefore  we  start  from 
this  fact,  that  there  was  no  such  preliminary  offer.  Then 
we  come  to  the  question  whether  this  was  an  exorbitant 
sum  extorted  by  compulsion,  making  it  impracticable  that 
the  agreement  could  be  enforced.  It  was  stated  that  there 
were  on  a  rock  650  pilgrims  whose  lives  might  have  been 
endangered  at  any  moment.  There  was  one  ship,  and  one 
ship  only,  near  them,  and  the  master  of  that  ship  says,  "I 
will  take  them  to  Suez  for  £3,000 ;  I  will  not  take  you  for  a 
farthing  less,"  The  contract  involved  nothing  whatever 
but  the  mere  taking  the  men  on  board  and  carrying  them 

(»)  1  p.  D.,  272.  (3)  1  p.  D.,  260. 

(•)  Swa.  Adm.,  868.  (*)  Law  Rep.,  8  A.  A  E.,  869. 
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on  to  Suez.  Afterwards  he  says — "I  will  take  them  to 
Jedda  for  £4,000."  The  master  denies  asking  the  £3,000  ; 
but,  on  his  own  account,  a  sum  of  £4,000  was  a  very  ex- 
orbitant sum  for  only  a  few  days'  work,  coming  up  to  the 
rock,  taking  the  pilgrims  on  board,  and  carrying  them  on 
to  the  point  defined.  I  agree  that  the  conclusion  of  the 
judge  of  the  Admiralty  Court  was  right,  that  the  sum  ex- 
acted was  exorbitant,  and,  having  regard  to  the  peculiar 
^circumstances,  that  pressure  was  exercised,  and  that  the 
'agreement  ought  not  to  stand.  But  the  court  was  right  in 
giving  a  reasonable  amount,  fixed  by  the  court  below  with 
the  assistance  of  two  assessors,  at  £1,800.  On  one  side 
there  was  salvage  to  be  paid,  and  on  the  other  side  there 
7]  was  an  ^attempt  to  set  up  an  agreement,  and  it  was  right 
that  there  should  be  no  costs  on  either  side. 

Baggallat,  J. a.:  I  am  of  opinion  that  the  principle  of 
the  cases  was  expressed  correctly  by  Dr.  Lushington  in  the 
case  of  The  Theodore  (*),  that  an  agreement  for  salvage 
should  be  upheld  unless  obtained  by  compulsion  or  fraud. 
But  by  the  very  fact  that  we  find  an  amount  agreed  to  be 
paid  which  is  very  large  in  comparison  with  the  services 
rendered,  we  are  led  to  the  conclusion  that  there  may  have 
been  some  unfair  dealing  in  the  transaction.  And  that  ap- 
plies with  particular  force  where  persons,  who  are  in  an 
extremity,  m  order  to  obtain  assistance  in  their  extremity, 
have  been  required  to  pay  a  large  price  for  the  assistance. 
That  appears  to  have  been  the  case  here,  and  with  650  pil- 
grims on  board  the  captain  of  the  Medina  was  bound  to 
accept  any  terms  which  were  pressed  upon  him  by  the 
Timor. 

Brett,  J.  A. :  I  think  the  old  rule  of  the  Admiralty  Court 
ought^  not  to  be  lightly  encroached  upon,  viz.,  that  where 
there  is  an  agreement  made  by  competent  persons  and  there 
is  no  misrepresentation  of  facts,  the  agreement  ou^ht  to  be 
upheld,  unless  there  is  something  very  strong  to  snow  that 
it  is  inequitable ;  but  I  think  that  this  agreement  cannot  be 
upheld.  The  amount  claimed  by  the  Timor  was  exorbitant 
— not  merely  too  large,  but,  for  the  services  to  be  rendered, 
grossly  exorbitant — and  it  was  forced  upon  the  captain  of 
the  Medina  by  practical  compulsion.  Now,  that  the  sum 
was  grossly  exorbitant,  I  think,  follows  from  this  considera- 
tion— that  the  service  was  one  of  no  difficulty  at  all,  and, 
under  the  circumstances,  there  was  no  danger  whatever  to 
the  salving  ship.  She  could  take  these  people  off  with  per- 
fect facility ;  the  service  was  not  an  onerous  service ;  the 

(>)  Swa.  Adm.,  861,  852. 
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Sretence  of  a  difficulty  in  goin^  into  a  known  port  like 
edda  is  fallacious ;  from  the  beginning  to  the  end  there  was. 
no  difficulty  or  danger  to  the  salving  ship ;  and  at  the  time 
the  agreement  was  made  there  was  no  probability  of  any 
danger  to  her.  But  there  is  more  in  this  case.  It  was 
forced  upon  the  captain  of  the  Medina  by  practical  compul- 
sion, because  his  position  was  this — and  that  is  to  be  con- 
sidered— he  was  *the  captain  of  a  ship  ashore  on  a  rock  [8 
with  560  pilgrims  on  board  her.  If  the  captain  refused  to 
accept  the  terms,  he  took  upon  himself  the  responsibility  of 
allowing  650  human  beings  under  his  care  to  be  left  to  the 
danger  of  being  drowned.  That  is  compulsion  to  the  mind 
of  any  honest  man.  Therefore,  I  think  there  was  a  grossly 
exorbitant  sum  obtained  on  practical  compulsion.  Under 
all  these  circumstances  I  think  that  by  the  rules  of  the 
Admiralty  Court  the  agreement  cannot  stand. 

Appeal  dismissed. 

Solicitors  for  plaintiffs :  Brooks^  JenJcins  &  Co. 
Solicitors  for  defendants :  Dawes  &  Son. 


[2  Probate  Diyiflion,  8.] 
Dec.  8,  1876. 

[in  the  court  of  appeal.] 
The  Fbanconia.    (B.  207.)  ('). 

Overtaking  Veud — Crosting  Vessel — JReffukUUms,  Artides  14,  16 — English  Clionndr^ 

Proper  Course. 

A  vessel  is  overtaking  another  vessel,  within  the  meaning  of  articles  16  and  17  of 
the  regulations,  and  not  crossing  the  other  vessel,  within  the  meaning  of  article  14, 
when  she  is  going  faster  than  the  other  vessel  and  is  so  much  behind  her  as  to  be 
unable  to  see  the  side  light  of  the  other  veseL 

In  the  English  Channel  the  rules  as  to  vessels  at  sea,  and  not  the  rules  as  to  ves- 
sels in  a  river,  apply ;  and  in  the  English  Channel  there  is  no  customary  course  for 
vessels. 

Action  for  damages  by  W.  Burrell  and  others,  the  own- 
ers, master,  and  crew  of  the  Strathclyde,  against  the  owners 
of  the  Franconia. 

The  Strathclyde  was  a  steamer  of  1,264  tons,  on  a  voyage 
from  London  to  Bombay.  Between  3  and  4  p.m.,  on  the 
17th  of  February,  1876,  in  a  moderate  breeze  and  cloudy 
weather,  she  had  landed  her  pilot  at  Dover,  and  was  steering 
S.  W.  by  S.,  in  order,  as  she  alleged,  to  get  a  proper  offing 
and  to  proceed  down  channel.  The  Franconia  was  a  Ger- 
man steamer  of  2,111  tons,  on  a  voyage  from  Hamburgh  to 
Havre  and  thence  to  the  West  Indies,  going  down  ohannel 

Q)  See  ante,  Regina  v.  Eeyn,  pp.  868,  688. 


B48  PROBATE  DIVISION.     .  [Vol  IT. 

1876  The  Franconia. 

steering  a  somewhat  more  westerly  course  than  the  Strath- 
9]  Clyde,  and  was  on  her  port-cjuarter ;  as  to  *the  exact 
angle  there  was  a  conflict  of  testimony.  The  vessels  first 
saw  one  another  when  about  two  miles  apart,  and  according 
to  the  Strathclyde  the  Franconia  was  faster  and  gained  on 
the  Strathclyde,  coming  within  a  quarter  of  a  mile  from  her, 
bat  as  to  the  exact  distance  there  was  a  conflict  of  testi- 
mony. The  Strathclyde  then  ported  her  helm  half  a  point. 
About  a  minute  afterwards  the  Franconia  put  her  helm 
hard-a-port,  and  stopped  and  reversed  her  engines.  She, 
however,  struck  the  Strathclyde  on  the  port-quarter,  about 
sixty  feet  from  the  stern,  doing  her  so  much  damage  that 
she  sunk  in  a  few  minutes,  and  many  of  her  passengers  and 
crew  were  drowned. 

On  the  part  of  the  Strathclyde  it  was  alleged  that  those 
on  board  the  Franconia  improperly  neglected  to  keep  a 
good  look-out,  and  to  keep  out  of  the  way  of  the  Strath- 
clyde, and  that  the  helm  or  the  Franconia  was  improperly 
ported. 

On  the  part  of  the  Franconia  it  was  alleged  that  she  ex- 
pected the  Strathclyde  to  take  a  proper  channel  course, 
which  she  neglected  to  do,  and  steered  across  the  bows  of 
the  Franconia,  causing  danger  of  collision,  whereupon  the 
helm  of  the  Franconia  was  ported  and  her  engines  stopped 
and  reversed,  and  the  Strathclyde  was  signalled  to  keep 
away.  That  the  Strathclyde  improperly  steered  across  the 
bows  of  the  Franconia,  and  neglected  to  comply  with  arti- 
cle 16  of  the  regulations ;  and  damages  were  claimed  by  the 
Franconia, 

1876.  May  9.  At  the  trial  before  Sir  Robert  Phillimore 
and  two  Elder  Brethren  of  the  Trinity  House,  it  was  admit- 
ted that  the  Franconia  was  to  blame  ;  and  the  onlv  question 
left  was,  whether  tHe  Strathclyde  was  not  also  to  blame. 

Sib  Robert  Phillimore  delivered  judgment,  and  after 
stating  the  facts  as  above,  and  that  it  was  the  opinion  of  the 
cour^  that  the  Franconia  was  to  blame  in  steaming  away 
and  not  attempting  to  assist  the  Strathclyde,  proceeded: 
We  do  not  think  that,  having  regard  to  this  statement  of 
facts,  the  Strathclyde  was  a  vessel  approaching  the  other  so 
as  to  involve  risk  of  collision  in  the  sense  of  the  16th  article, 
and  therefore  bound  to  slacken  her  speed,  because  before 
10]  the  Franconia  ported  there  was  no  reasonable  *gronnd 
of  apprehension  of  collision,  or,  in  other  words,  the  two  ves- 
sels were  not  so  approaching  as  to  involve  risk  of  collision, 
in  the  ordinary  meaning  of  the  words.    It  was  only  the 
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sudden  and  wrong  manoeuvre  of  the  Franconia  in  porting 
that  involved  the  risk  of  collision,  not  previously  existing, 
and  after  the  Franconia  had  ported,  the  only  chance  of 
escaping  collision,  I  am  advised,  was  by  the  execution  of 
tl)e  manoeuvres  adopted  by  the  Strathclyde,  namely,  going 
full  speed,  and  putting  her  helm  hard  to  port.  The  vessels 
were,  in  our  juaginent,  crossing  vessels  in  the  sense  of  the 
14th  article,  and  not  approaching  vessels  in  the  sense  of  the 
16th  article. 

Therefore,  upon  the  whole,  I  have  arrived  at  the  conclu- 
sion that  the  Strathclyde  cannot  be  said  to  have  contributed 
to  this  collision  by  transgressing  the  provisions  of  the  16th 
article ;  and  I  must  pronounce  the  Franconia  alone  to 
blame. 

From  this  judgment  the  Franconia  appealed. 

Deo.  4,  6.  Benjamin^  Q.C.,  Cohen^  Q.C.,  PhiUimore  and 
Stubbs^  for  the  Franconia :  The  Strathclyde  was  taking  an 
unusual  and  improper  course  down  Channel,  and  was  to 
blame :  The  Velocity  Q  ;  The  Esk  (•).  This  misled  the 
Franconia.  On  the  evidence  the  Franconia  was  not  going 
faster  than  the  Strathclyde,  and  was  not  an  overtaking  ves- 
sel, but  a  crossing  vessel.  It  was  therefore  the  duty  of  the 
Strathclyde,  according  to  art.  16  of  the  regulations,  to 
slacken  speed  and  take  proper  precautions,  instead  of  doing 
which  she  continued  her  course  without  regard  to  the  Fran- 
conia. At  all  events,  she  ought  to  have  made  some  signal 
to  the  Franconia. 

Bult^  Q.C.,  E,  C,  GlarTcson^  and  R.  E.  Webster^  for  the 
Stmthclyde,  were  not  called  upon. 

Dec.  8.  The  judgment  of  the  court  (James,  L.J.,  Brett 
and  Baggallay,  J  J.  A.,  assisted  by  two  nautical  assessors) 
was  delivered  by 

Brett,  J. A.:  In  this  case  the  judge  of  the  Admiralty 
Division  found  that  the  Franconia  was  solely  to  blame  upon 
these  grounds.  *The  judge  and  the  JElder  Brethren  [H 
found  that  the  vessels  were  crossing  vessels;  but  that, 
although  they  were  crossing  vessels,  j^et  the  Strathclyde 
was  not  at  all  to  blame  for  not  slackening  her  speed  as  the 
vessels  were  coining  together.  Now,  we  are  all  of  opinion 
that  the  judgment  of  the  court  below  is  in  its  result  correct, 
and  that  the  Franconia  was  solely  to  blame.  But  we  do  not 
agree  with  the  reasons  which  were  given  by  the  court  below 
for  arriving  at  that  result.  We  take  it,  upon  the  evidence 
as  a  whole,  to  be  proved  that  the  position  of  the  ships  was 

O  Law  Eep.,  3  P.  C,  44.  {«)  Uw  Rep.^  %  F.  C,  486, 
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very  much  what  the  captain  of  the  Strathclvde  stated  it  to 
be,  viz.,  that  when  the  ships  had  taken  the  two  courses 
which  they  resolved  to  hold  for  some  time,  the  Franconia 
was  about  two  points  on  the  port-quarter  of  the  Strathclyde. 
It  is  true  that  the  ships  were  then  taking  two  courses,  the 
lines  of  which,  mathematically,  would  at  some  time  cross 
each  other ;  but  the  question  is,  whether,  under  the  circum- 
stances, the  ships  were  crossing  ships  within  the  sailing 
rules,  or  whether  one  was  a  ship  overtaking  another.  Now, 
if  the  two  ships  were  in  the  position  and  upon  the  two  courses 
indicated,  it  seems  impossible  that  the  Franconia  could  ever 
reach  the  Strathclyde  unless  she  was  goinf^  faster  than 
the  Strathclvde ;  and  we  all  think  that  the  evidence  is  con- 
clusive to  show  that  the  Franconia  was  going  faster  than 
the  Strathclyde,  and  the  gentlemen  who  advise  us  are  of  the 
same  opinion.  It  is  true  that  there  is  parol  evidence  as  to 
the  pace  or  the  speed  of  each  vessel,  and  that  evidence  may 
look  as  if  the  two  vessels  were  going  at  the  same,  or  as 
nearly  as  possible  at  the  same,  speed.  But  if  yon  once 
ascertain  tnat  the  two  ships  were  in  the  position  which  I 
have  stated,  and  were  taking  the  courses  which  it  is  admit- 
ted on  both  sides  were  the  courses,  it  is  impossible  that  the 
Franconia  could  have  touched  the  Strathclyae  unless  she  was 
going  faster  than  the  Strathclyde.  Therefore  I  take  it  that 
the  two  ships  were  as  nearly  as  possible  in  the  position  de- 
scribed by  tne  captain  of  the  Strathclyde,  and  that  the  Fran- 
conia was  going  faster  than  the  Strathclyde,  and  that  their 
courses  would  eventually,  at  some  point,  cross  each  other. 
iNow,  under  those  circumstances,  tlie  question  seems  to  be 
whether  two  ships  in  those  positions  can  be  said,  within  the 
meaning  of  the  regulations,  to  be  crossing  ships.  It  has 
been  argued  as  if  ships  must  be  crossing,  unless  they  are 
12]  going  in  exactly  parallel  lines,  *or  in  lines  as  are  nearly 
as  possible  parallel.  1  cannot  think  that  that  is  the  mean- 
ing of  these  regulations.  The  13th  speaks  of  two  ships 
under  steam  meeting  end  on,  or  nearly  end  on.  The  14th 
speaks  of  two  ships  under  steam  crossing ;  the  17th  says, 
*' every  vessel  overtaking  anv  other  vessel."  Mr.  Benja- 
min argued  that,  although  the  ships  were  crossing,  they 
might  also  be  overtaking.  I  cannot  think  that  that  is  the 
true  interpretation  of  these  regulations.  The  rule  as  to 
crossing  ships  uses  that  term  as  a  term  of  navigation,  not  as 
a  mathematical  term  ;  and  so,  when  the  rule  speaks  of  one 
ship  overtaking  another,  it  is  a  sea  and  not  a  mathematical 
term.  The  17th  article  of  course  implies  that  one  ship  is 
going  faster  than  the  other,  for  unless  one  ship  is  going 
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faster  than  another  it  is  impossible  to  say  that  she  is  over- 
taking another.  Can  we,  then,  form  a  definition  of  the 
difference  between  crossing  ships  and  overtaking  ships?  It 
seems  to  me  that  this  may  be  a  very  good  definition — I  will 
not  say  tJiat  it  is  exhaustive,  or  that  it  may  not  on  some 
occasion  be  found  tOjbe  short  of  comprising  every  case,  but 
I  think  it  is  a  very  good  rule — that  ii  the  ships  are  in  such 
a  position,  and  are  on  such  courses  and  at  such  distances, 
that  if  it  were  night  the  hinder  ship  could  not  see  any  part 
of  the  side  lights  of  the  forward  ship,  then  they  cannot  be 
said  to  be  crossing  ships,  although  their  courses  may  not 
be  exactly  parallel.  It  would  not  do,  I  think,  to  limit  the 
angle  of  the  crossing  too  much,  but  a  limit  to  that  extent  it 
seems  to  me  is  a  very  useful  and  practical  rule.  And  then 
if  the  hinder  of  two  "ships  is  going  faster  than  the  other  she 
is  an  overtaking  ship. 

Now  if  the  Strathclyde  was  a  mile  or  a  quarter  of  a  mile 
distant  from  the  Franconia,  and  the  Franconia  was  two 
points  on  the  quarter  of  the  Strathclyde,  then  the  Fran- 
conia could  not  nave  seen  any  part  of  her  side  lights,  and 
that,  I  think,  is  the  opinion  of  the  gentlemen  who  advise  us. 
That  being  so,  the  vessels  seem  to  me  not  to  be  in  the  posi- 
tion of  crossing  vessels.  The  Strathclyde  and  the  Franconia 
were,  therefore,  not  crossing  vessels,  and  the  Franconia  was 
an  overtaking  vessel,  and  so  came  within  the  17th  article. 
Now,  it  has  been  argued  by  Mr.  Benjamin  that  if  the  ves- 
sels are  crossing  at  all,  they  must  be  approaching.  I  do 
not  think  it  is  absolutely  necessary  to  determine  that  point ; 
but  the  inclination  of  my  opinion  certainly  is  that  if  two 
vessels  can  properly  be  said,  *  within  the  meaning  of  [13 
the  14th  article,  to  be  crossing  vessels,  they  then  must  be 
vessels  approaching  each  other,  and  if  both  of  them  are 
steamers,  the  16th  article  would  apply,  and  both  of  them 
ought  to  slacken.  But  it  seems  to  me  clear  that,  where  the 
position  of  vessels  brings  them  within  the  17th  article,  in 
which  the  one  is  overtdiing  the  other,  although  they  are 
both  steamers,  you  cannot  apply  the  16th  article  to  the 
leading  vessel.  It  is  impossible,  by  any  fair  construction 
of  language,  to  say  that  the  leading  vessel  is  approaching 
the  other.  She  is  going  away  from  the  other,  and  it  is  an 
abuse  of  language  to  say  that  she  is  an  approaching  vessel 
at  all ;  and,  therefore,  when  one  steamship  is  overtaking 
another  within  the  meaning  of  these  regulations,  the  leading 
ship  cannot  be  said  to  be  approaching  the  hinder  ship,  and, 
therefore,  is  not  within  the  16th  article. 

Now,  that  being  so,  the  Franconia  broke  almost  every 
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rule.  She  was  the  vessel  overtaking  another;  and  under 
those  circumstances  she  ought  to  have  kept  out  of  the  way. 
She  was  a  steamship  approaching  another,  and  she  ought  to 
have  slackened  her  speed.  But,  until  the  last  moment,  she 
did  notliing  to  get  out  of  the  way  or  to  slacken  her  speed. 
If  what  I  say  is  correct,  the  Stratliclyde  broke  no  rule,  un- 
less it  can  be  said  that  she  eventually  broke  the  20th  regu- 
lation. But  it  seems  to  me  impossible  to  suppose  that  they 
were,  as  has  been  stated,  a  quarter  of  a  mile  apart  at  the  last 
moment  when  the  Franconia  ported.  There  is  some  evidence 
that  slie  was  only  three  ships'  lengths  distant  from  the 
Strathclyde  at  that  time.  If  sne  was  a  quarter  of  a  mile  off, 
and  overlapping  the  other  vessel,  in  my  opinion,  and  accord- 
ing to  the  opinion  of  the  gentlemen  who  advise  us,  the  col- 
lision could  not  have  taken  place  as  it  did.  The  conclusion, 
then,  is  that  they  were  not  a  quarter  of  a  mile  oflf,  but  three 
lengths  apart  at  the  time  when  the  Franconia  ported.  If  this 
be  true,  the  Strathclyde,  up  to  that  time,  having  broken*  no 
rule,  can  it  be  suggested  that  she  then  broke  a  rme )  On  the 
contrary,  it  was  found  in  the  court  below,-  and  it  is  the 
opinion  of  those  who  advise  us  here,  and  it  is  our  opinion, 
that  so  far  from  breaking  any  rule  of  navigation  at  the  time, 
the  Strathclyde  did  the  very  best  thing  sne  could  do — she 
did  yield  half  a  point  to  the  Franconia,  and  afterwards 

fielded  more  by  putting  her  helm  hard-a-port ;  and  it  is 
4]  our  opinion,  and  *of  those  who  advise  us,  that  that  is 
the  best  thing  she  could  have  done  to  avoid  the  effects  of 
the  wronff  conduct  of  the  Franconia.  Therefore,  the  Fran- 
conia broke  the  rules ;  the  Strathclyde  broke  no  rule. 

But  it  has  been  suggested  that  the  Strathclyde  misled  the 
Franconia.  Now,  I  confess  that  seems  to  me  to  be  an  un- 
tenable argument.  First  of  all,  it  rests  upon  an  assumption 
that  the  Franconia  had  a  right  to  keep  on  her  course,  not 
only  as  to  direction  but  as  to  the  place  in  which  she  was, 
and  that  because  the  Strathclyde  was  coming  out  of  Dover 
Harbor,  she  ought  either  to  have  yielded  to  the  Franconia, 
or  to  have  ported  her  helm  so  as  to  go  a  course  down  chan- 
nel which  would  keep  her  on  the  starboard  side  of  the 
Franconia.  That  is  so,  it  is  said,  because  the  Frahconia  was 
going  down  ou  the  usual  course ;  and  it  was  likened  to  the 
cases  of  TheVelocity  (^)  and  TheEsk(^\  and  Mr.  Phillimore 
invited  us  to  say  that  the  same  rules  were  applicable  to  the 
English  Channel  as  are  applicable  to  a  river  with  a  winding 
course.  It  is  the  first  time  that  such  a  proposition  ever  was 
put  forth.     The  regulations  are  made  for  the  sea.    The  rea- 

(>)  Law  Rep.,  3  P.  C,  44.  (')  Law  Rep.,  8  P.  C,  486. 
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son  why,  in  the  cases  of  The  Velooityi^)  and  The  Esk{^)^  it 
was  held  that  the  regulations  did  not  apply,  was  because, 
as  a  matter  of  fact,  they  are  held  to  be  inapplicable  to  a 
winding  river.  In  such  case  the  rules  are  those  custonaarv 
in  that  river.  But  this  does  not  apply  to  the  Channel, 
There  is  no  usual  course  in  tlie  Channel  in  the  sense  in  which 
it  was  argued.  The  ships  in  the  English  Channel  are  at  sea, 
and  the  only  sailing  rules  which  are  applicable  to  them  un- 
der those  circumstances  are  those  which  have  been  enacted 
and  are  contained  in  the  regulations.  Those  cases  are,  there- 
fore, not  applicable. 

Therefore,  on  the  whole,  taking  the  position  of  these  ships 
to  have  been  what  we  find  them  to  be,  and  taking  their 
courses  to  have  been  what  is  admitted,/  we  are  of  opinion  that 
the  Frauconia  was  a  vessel  overtaking  the  Strathclyde ;  that 
the  vessels  were  not  crossing  vessels ;  that  the  Strathclyde 
was  not  a  vessel  which  can  be  said  to  have  been  approach- 
ing the  FranConia ;  that  the  Fi-anconia  was  an  overtaking 
and  an  approaching  ship ;  that  she  broke  the  regulations ; 
that  she  broke  them  up  to  the  end ;  that  the  *Strath-  [15 
Clyde  broke  no  rule  either  before  the  collision  was  imminent 
or  when  the  collision  was  inevitable.  We  are  of  opinion, 
therefore,  that  the  Frauconia  was  an  overtaking  ship,  and 
that  the  Strathclyde  was  not  a  crossing  ship.  We  agree 
with  the  Admiralty  Court  that  the  Frauconia  was  to  blame. 
We  cannot  agree  with  the  decision  of  the  Admiralty  Court 
that  the  two  ships  were  crossing  ships ;  and  we  hold  that 
the  Strathclyde  was  not  bound  to  diminish  her  speed. 

Appeal  dismissed. 

Solicitors  for  the  Strathclyde:  Gellatly  &  Wharton. 
Solicitors  for  the  Frauconia :  Stokes,  Saunders  &  Stokes. 

(»)  Law  Rep.,  8  P.  C.,-44.  {«)  Law  Rep.,  8  P.  C,  486. 
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July  18,  1876. 
'    '         [IN  THE  COURT  OF  ARCHES.] 

Crisp  v.  Martin  and  Others. 

Faculty^PreaeripUve  Right  to  Pew— 2  d  8  Wm,  4,  e.  71,  «.  2. 

A  parishioner  who  claims  a  legal  right  by  prescription  to  a  pew  in  the  nave  of  his 
parisb  church  must,  in  order  to  displace  the  general  right  of  the  ordinary,  not  only 
show  that  the  pew  has  been  occupied  by  him  or  his  predecessors  in  title  in  respect  of 
an  ancient  house  in  the  parish  for  a  period  more  or  less  extended,  but  must  also  prove, 
if  any  alteration  or  repair  of  the  pew  has  been  necessary,  that  such  repairs  or  alter- 
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ations  weft-e  executed  at  the  expense  of  those  who  at  the  time  claimed  the  prescrip- 
tive ri^ht  to  it. 

Sernble,  8.  2  of  the  Prescription  Act,  2  <b  3  Wm.  4,  c.  71,  does  not  apply  to  a  claim 
by  prescription  to  a  pew  in  the  nave  of  a  parish  church. 

This  was  an  appeal  from  the  Consistory  Court  of  Ely  in  a 
cause  of  faculty. 

In  the  month  of  April  or  May,  1875,  the  Rev.  William 
Martin,  vicar  of  the  parish  of  Grantchester,  in  the  county 
of  Cambridge,  and  H.  J.  Banyard  and  F.  W.  Lilley,  the 
church-wardens  of  the  same  parish,  presented  a  petition  to 
the  learned  chancellor  of  the  diocese  of  Ely  (Isambard  Bru- 
nei, Esq.),  praying  for  the  grant  of  a  faculty,  authorizing 
them  to  carry  out  and  complete  certain  repairs  and  alter- 
ations in  the  parish  church  of  Grantchester. 

The  usual  citation,  with  intimation  out  of  the  registry  at 
16]  Ely,  *having  been  duly  served,  an  appearance  was  en- 
tered for  Horace  Edward  Crisp,  a  parishioner  and  inhabitant 
of  Grantchester,  and  his  proctor,  in  an  act  on  petition,  alleged 
inter  alia  as  follows : — 

1.  The  said  Horace  Edward  Crisp  is  the  owner  and  occapier  of  an  ancient 
honfie  situate  in  the  parish  of  Grantchester. 

2.  The  said  Horace  Edward  Crisp  objects  to  the  faculty  prayed  for  being 
ffranted,  in  so  far  as  it  relates  to  taking  down  the  south  wall  of  the  nave  and 
building  a  new  south  wall  and  south  aisle  ;  to  taking  up  and  relaying  all  the  floor 
of  the  church ;  to  clearing  out  all  the  present  seats,  except  those  in  the  west 
gallery,  and  to  providing  benches  of  deal.  The  said  Horace  Edward  Crisp  ob- 
jects on  the  grounds  hereafter  set  forth,  to  wit : 

The  proposed  addition  of  a  south  aisle  will  necessitate  the  demolition  of  an 
old  family  vault  known  as  the  Manor  Vault,  belonging  to  the  said  H.  E.  Crisp, 
and  which  has  for  a  long  time  been  appropriated  for  the  burial  of  members  of 
his  family,  and  in  which  are  buried  the  remains  of  his  ancestors,  and  which 
contains  vacant  space  for  a  great  number  of  coffins. 

By  the  aforesaid  alterations  the  said  H.  E.  Crisp  will  be  deprived  of  a  pew 
situate  on  the  south  side  of  the  nave  in  the  said  church,  the  exclusive  occupa- 
tion of  which  he  claims  by  prescription,  he  and  his  ancestors  and  the  former 
occupiers  of  the  said  house  now  owned  and  occupied  by  him  having  from  time 
out  of  mind  enjoyed  the  exclusive  use  of  the  said  pew,  and  having  always  re- 
paired the  same. 

The  said  church  was  renovated,  and  repaired,  and  reseated  about  twentv  years 
ago,  and  the  present  pews  are  in  good  and  substantial  repair,  and  the  saia  H.  E. 
Crisp  strongly  objects  to  his  prescriptive  pew  being  pulled  down  and  replaced 
by  deal  benclies  (*). 

On  behalf  of  the  petitioners  an  answer  was  filed,  which, 
so  far  as  material  to  this  report,  was  in  substance  as  fol- 
lows : — 

1.  There  is  not  any  ancient  house  in  the  parish  of  Grantchester  belonging  to 
the  said  H.  E.  Crisp,  nor  is  the  house  in  which  he  now  lives,  as  it  now  stands, 
an  ancient  house.  In  reply  to  the  grounds  of  objection  in  the  act  on  petition 
set  forth,  it  is  hereby  alleged : 

Q)  The  substance  of  other  allegations  contiuned  in  the  act  on  petition  is  stated  in 
the  judgment  of  the  court  at  Ely. 
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That  the  vanlt  In  the  said  act  on  petition  alleged  to  belong  to  the  said  H.  E. 
Crisp  is  not  his  property,  and  does  not  belone  to  him,  bat  if  it  be  the  property 
of  any  one, — no  faculty  having  been  obtained  for  it, — belongs  to  the  petitioner 
F.  W.  Lilley,  or  to  his  brother  Mr.  Lilley,  who  does  not  oppose  the  alterations 
proposed. 

That  when  the  alterations  are  concladed  the  vault  will  be  within  the  church 
beneath  the  floor  of  the  aisle. 

That  the  said  H.  E.  Crisp  has  not  any  such  title  to  the  exclusive  occupation 
of  the  said  pew  on  the  south  side  of  the  nave  as  is  in  that  behalf  alleged  in  the 
said  act  on  petition,  and  that  in  fact  when  the  said  church  was  repaired  and 
^reseated,  about  twenty  years  ago,  that  is  to  say,  in  the  year  1856,  the  said  [17 
pew,  together  with  other  pews,  was  rebuilt  by  the  parish  out  of  moneys  derived 
from  parochial  funds,  and  from  voluntary  donations  contributed  to  the  vicar 
and  en urch- wardens  for  reseating  the  church  by  Corpus  Christi  College  and 
King's  College.  ^ 

The  case  was  heard  at  Ely  on  the  6th  of  December,  1875, 
when  Benjamin  Shaw  and  JD.  D.  Ledsam  appeared  for  the 
petitioners,  and  Dr.  Tristram  for  the  opponent. 

The  material  result  of  the  evidence,  which  was  in  part 
taken  orally  and  in  part  by  affidavit,  is  stated  in  the  judg- 
ments of  this  court  and  of  the  court  below,  q         -,        j^ 

Pec.  20, 1875.  I.  Bbunel,  Esq.  :  This  is  an  application  for  a  license  or 
faculty  on  the  part  of  the  vicar  and  church* wardens  of  the  parish  of  Grant* 
Chester,  to  authorize  them  to  repair  and  enlarge  the  parish  church.  This  appli- 
cation was  made  by  them  in  obedience  to  the  rule  of  ecclesiastical  law,  which 
requires  that  no  alteration  shall  be  made  in  the  fabric,  ornaments,  or  furniture 
of  a  church  without  the  permission  of  the  ordinary,  pronounced  through  a  decree 
of  his  Consistorial  Court.  These  proceedings  were  commenced  by  the  presenta- 
tion of  a  petition  by  the  vicar  and  church -wardens,  setting  out  the  vaiKous  works 
for  which  they  desired  the  sanction  of  the  court.  A  citation  was  issued  on  the 
6th  of  May  in  the  present  year,  reciting  the  petition,  and  calling  on  aU  persons 
having  or  pretending  to  have  any  interest  in  the  premises  to  show  cause  why  a 
faculty  should  not  issue,  and  intimating  that  if  no  appearance  was  entered,  of 
no  sufficient  cause  shown,  a  faculty  would  be  decreed.  This  citation  was  duly 
published  on  the  9th  of  May;  and  in  the  exercise  of  his  undoubted  legal  right, 
Mr.  Horace  Edward  Crisp,  a  parishioner  of  Qrantchester,  entered  an  appearance 
and  filed  an  act  on  petition,  stating  certain  objections  to  the  grant  of  the  faculty, 
and  praying  that  it  be  not  grant^,  and  that  the  petitioners  be  condemned  in 
costs.  To  this  a  reply  was  filed  by  the  petitioners.  By  permission  of  the  court, 
the  evidence  of  witnesses  was  taken  by  affidavit  in  cases  in  which  it  was  feared 
that  they  would  be  unable  to  attend  by  reason  of  age,  infirmity,  or  absence  from 
England.  Other  evidence  was  taken  orally  on  the  6th  instant,  and  counsel  were 
heard  for  both  parties.     Judgment  was  reserved,  and  has  now  to  be  given. 

The  works  which  the  petitioners  desire  to  carry  out  may  be  conveniently 
arranged  under  five  heads,  as  follows :  1.  A  warming  apparatus  for  the  church. 
2.  A  new  roof  to  the  nave.  8.  A  new  south  wall  and  a  south  aisle  to  the^  nave. 
4.  A  new  floor.  5.  The  substitution  of  benches  of  deal  for  all  the  present  seats 
in  the  body  of  the  church,  except  those  in  the  west  gallery. 

To  the  warming  apparatus  Mr.  Crisp  raises  no  objection  whatever ;  and  he 
offers  no  formal  objection  to  the  erection  of  a  new  roof. 

Mr.  Crisp  objects  to  the  demolition  of  the  south  wall  of  the  nave  and  to  the 
erection  of  a  south  aisle  and  to  a  new  floor.  [The  learned  Chancellor  here  dis- 
cussed the  evidence  on  this  point,  and  came  to  the  conclusion  that  a  new  roof 
was  necessary,  and  that  the  south  wall  should  be  rebuilt.] 

*The  further  question  arises, — shall  the  area  of  the  church  be  enlarged  ?  [18 
and  this  ^epends  upon  the  extent  of  the  present  accommodation,  as  compared  with 
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the  size  of  the  parish.  There  is,  it  is  admitted,  beside  the  parish  charch  of  St. 
Andrew's,  a  temporary  charch,  St.  Mark's,  in  that  part  of  the  parish  which  is 
nearest  to  Cambridge ;  but  it  was  argued  that  there  is  no  permanent  endow- 
ment for  St.  Mark's,  and  that  even  if  that  churcli  should  be  maintained,  the 
increase  of  population  in  the  neighborhood  of  the  parish  charch  makes  an 
enlargement  of  it  expedient.  The  evidence  of  Mr.  Martin,  the  vicar,  Mr.  How- 
ard, tlie  late  curate,  Mr.  Morse,  who  has  searched  the  census  retams,  and'  Mr. 
Cressweli,  who  made  a  census  liimself,  satisfies  me  that  the  population  of  Grant- 
Chester  is  such  that  it  would  be  desirable  that  the  parish  church  should  be 
enlarged  ;  and  when  I  also  find  that  the  funds  have  been  provided,  that  a  large 
num&r  of  parishioners  have  subscribed,  that  ninety  tradesmen  and  laborers 
have  asked  for  the  enlargement,  and  that  the  parishioners  in  vestry  have  ap- 
proved, or,  at  any  rate,  did  not  oppose,  the  scheme,  I  cannot  allow  the  opinion 
of  Mr.  Crisp  to  prevail  with  me  upon  the  Question. 

It  was  urged  that,  if,  I  should  come,  as  I  have  done,  to  the  conclusion  that  an 
enlargement  of  the  church  is  expedient,  that  enlargement  could  be  better  made 
on  the  north  side  than  on  the  south,  because  fewer  graves  would  be  disturbed, 
and  a  certain  vault  called  the  "Manor  Vault,"  would  be  left  untouched.  I  shall 
have,  hereafter,  to  speak  at  length  as  to  this  vault  in  reference  to  the  claim  of 
Mr.  Crisp.  As  the  vault  will  be  carefully  closed  up,  I  do  not  see  any  objection 
on  sanitary  grounds,  to  its  inclusion  within  the  church.  With  regard  to  the 
number  of  graves  to  be  disturbed,  the  evidence  is,  I  think,  in  favor  of  there 
being  fewer  graves  to  be  disturbed  on  the  south  side  than  on  the  north  ;  and 
the  fact  that  the  south  wall  will  have  to  come  down  if  a  new  roof  is  to  be 
erected,  is  a  sufficient  reason,  even  if  no  others  exist,  for  placing  the  aisle  on  the 
south  side.  It  is,  of  course,  to  be  regretted  that  the  bodies  of  the  dead  should 
be  disturbed ;  but  if  such  considerations  were  to  prevail,  they  would  in  most 
cases  be  fatal  to  any  plans  for  church  extension,  and  the  conditions  invariably 
inserted  in  faculties  granted  by  this  court — namely,  that  human  remains  shall 
be  reinterred  under  the  direction  of  the  incumbent,  are  sufficient  to  prevent  any 
desecration,  and  indeed  have,  in  this  case,  satisfied  Mr.  David  Beaumont,  a  gfen- 
tleman  who  had  opposed  the  alterations,  until  he  was  told  that  these  precau- 
tions would  be  observed. 

The  objections  which  I  have  hitherto  been  considering,  have  been  of  a  gen- 
eral character,  and  might  have  been  brought  before  the  court  by  any  parishioner. 
I  have  now  to  deal  with  an  objection  of  a  personal  nature.  Mr.  Crisp  states 
that  the  proposed  erection  of  a  south  aisle  would  interfere  with  a  certain  vault 
known  as  the  "  Manor  Vault,*'  in  which  he  has  an  interest.  There  is  no  dis- 
pute as  to  the  existence  of  this  vault,  or  as  to  the  fact  that  it  would  be  inclosed 
wholly  or  partially  within  the  new  aisle,  and  would  be  unavailable  for  future 
interments.  The  evidence  of  Mr.  Blomfield  is,  that,  although  the  crown  of  the 
vault  would  have  to  be  lowered,  it  would  not  be  necessary  to  remove  any  bodies. 
Mr.  Crisp  objects  to  any  such  treatment  of  the  vault.  It  was  stated  that  this 
vault  was  constructed  in  or  about  the  year  18f31.  At  the  time  of  its  construc- 
tion, Mr.  Edward  Lilley,  for  whem  it  was  built,  paid  to  the  then  vicar  the  sum 
of  ten  guineas.  In  this  vault  are  buried  the  bodies  of  Mr.  Edward  Lilley,  his 
wife,  and  all  bis  deceased  children,  save  two.  The  only  living  children  are  Mrs. 
10]  Isal>ella  White,  a  widow  lady,  who  ♦left  Grantchester  in  1849,  and  now 
lives  fn  Little  Rock,  Arkansas,  in  the  United  States  of  America,  and  Mr.  Fred* 
erick  Wills  Lilley,  one  of  the  petitioners.  There  was  another  son  living  at  the 
commencement  of  these  proceedings,  Mr.  Thomas  Lilley,  but  he  is  lately  dead, 
and  was  buried  in  a  different  part  of  the  churchyard.  Mr.  Crisp,  who  opposes 
the  faculty,  is  the  grandson  of  Mr.  Edward  Lilley,  through  a  deceased  daugh- 
ter ;  and  his  complaint  is  that  the  proposed  south  aisle  and  the  new  floor  will 
necessitate  ''the  demolition  of  an  old  family  vault,  known  as  the  'Manor 
Vault,'  belonging  to  him,  and  which  has  been  for  a  long  period  of  years  appro- 
priated for  the  burial  of  members  of  his  family,  and  in  which  are  buried  the 
remains  of  his  ancestors,  and  which  contains  vacant  space  for  a  great  number 
of  coffins."    In  the  first  place,  it  must  be  observed  that  it  is  not  contended  that 


VoL  II.]  PROBATE  DIVISION.  557 

Crisp  V.  Martin.  1876 

there  was  any  right  to  this  vault  conferred  upon  Mr.  Edward  Lilley  by  a  faculty 
from  this  court ;  and  the  payment  of  a  fee  to -the  incumbent  does  not  bind  this 
court  in  dealing  with  the  vault.  But  what  is  the  grievance  here  ?  It  is  not 
a  ** demolition"  of  the  vault,  as  Mr.  Crisp  aUeges,  or  the  " destruction"  of  it  as 
alleged  by  Mrs.  White,  but  as  stated  above — the  lowering  of  the  crown  of  the 
vault  without  any  removal  of  the  bodies  and  the  inclosure  of  it  within  the 
church.  Tlie  only  ground  on  which  a  complaint  can  be  made  if  the  vault  is 
now  to  be  closed  for  interments  is,  that  it  is  not  yet  filled  with  bodies,  and  that 
therefore  the  existing  descendants  of  Mr.  Edward  Lilley  have  a  claim  to  be 
buried  in  the  vaalt  so  long  as  there  is  any  vacant  space.  Mr.  Crisp  states  in  his 
act  that  there  is  room  for  "  a  great  number  of  coffins."  In  his  evidence  he  says, 
"  three,  perhaps  more ;"  and  another  witness  says,  "three  or  four."  But  what- 
ever may  be  the  amount  of  vacant  space,  the  only  person  who  could  now  com- 
plain of  its  beinfi^  left  unoccupied  is  Mr.  Frederick  Lilley,  the  male  representative 
of  Mr.  Edward  Lilley  ;  and  Mr.  Frederick  Lilley  is  one  of  the  petitioners.  I  am, 
therefore,  of  opinion  that,  as  regards  the  south  aisle  and  the  new  floor,  a  case 
has  been  made  out  for  the  petitioners,  and  that  all  the  grounds  of  objection  fail. 

The  fifth  question  raised  in  these  proceedings  is  of  a  different  character  from 
those  which  have  hitherto  been  under  consideration.  Up  to  this  point  Mr.  Crisp 
has  not  objected  to  the  proposed  works  as  being  unlawful ;  he  has  only  Invited 
the  court  to  pronounce  them  inexpedient.  But  in  reference  to  that  portion  of 
the  petition  which  asks  for  permission  to  "  clear  out  all  the  present  seats  except 
those  in  the  west  gallery,  and  to  provide  benches  of  deal,"  Mr.  Crisp  calls  upon 
the  court  to  declare  that  this  alteration  cannot  legally  be  effected,  inasmuch  as 
it  would  destroy  a  pew  which  he  holds  by  prescription.  If  this  claim  is  well 
founded  there  can  be  no  doubt  but  that  the  court  would  be  compelled  to  guard 
the  rights  of  Mr.  Crisp  and  to  require  that  his  pew  should  be  preserved  intact. 
But,  whilst  this  right  is  a  right  paramount  to  the  ordinary,  and  therefore  not  to 
be  interfered  with  by  this  court,  it  Is  a  right  which  must  be  clearly  proved ; 
and  as  the  presumption  is  against  the  existence  of  such  a  right,  all  seatis  in  the 
body  of  the  church  being  by  the  general  law  at  the  disposal  of  the  ordinary  for 
the  accommodation  of  the  parishioners,  it  rests  with  Mr.  Crisp  to  prove  affirma- 
tively that  this  right  exists.  I  have,  therefore,  to  consider,  firstly,  what  it  is 
that  Mr.  Crisp  has  proved,  and,  secondly,  if  the  facts  proved  satisfy  the  require- 
ments of  the  law. 

Mr.  Crisp  has  proved  the  existence  in  the  parish  of  an  ancient  house,  now 
enlarged,  and  called  Byron  Lodge,  of  which  he  is  at  present  the  owner  and 
occupier.  He  has  also  proved  that  a  pew  on  the  south  side  of  the  nave  is  now, 
*and  for  a  good  many  years  past  has  been  occupied  by  himself  and  others,  [20 
the  occupiers  for  the  time  being  of  the  house  now  called  Byron  Lodge.  He 
admits  in  his  act  that  the  church  was  reseated  about  twenty  years  ago.  There 
is  no  evidence  that  the  repairs  or  the  rebuilding  of  this  particular  pew  was,  on 
this  or  any  other  previous  occasion,  eifected  at  the  expense  of  the  occupier  of 
Byron  Lodge.  Indeed,  Mr.  Crisp  admitted  in  cross-examination  that  *'  he  knew 
nothing  about  repairs,  or  if  any  payments  were  made."  As  Mr.  Crisp's  father 
occupied  the  pew  when  the  repairs  were  made  in  1856,  it  is  reasonable  to  sup- 
pose that  if  any  documentary  evidence  of  a  payment  by  Mr.  Crisp  the  elder,  or 
any  other  assertion  of  his  claim,  had  been  in  existence,  it  would  have  been 
forthcoming.     But  the  evidence  does  not  rest  here.    Not  onlv  has  Mr.  Crisp  not 

S roved  that  the  repairs  of  1856  were  executed  at  the  cost  of  those  through  whom 
e  claims,  but  Mr.  Martin  has  proved  that  these  repairs  were  executed  at  the 
cost  of  certain  local  charities,  aided  by  a  contribution  from  King's  College, 
Cambridge. 

Such  l^ing  the  facts,  do  they  support  the  propositions  which  the  law  requires 
that  Mr.  Crisp  should  establish  ?  The  Dean  of  Arches,  in  the  case  of  Pettman 
V.  Bridger{^),  says:  "In  the  first  place,  it  is  necessary  to  show  that  use  and 
occupation  of  the  seat  has  been  from  time  to  time  immemorial  appurtenant  to  a 
certain  messuage  .  .  .  ."    Assuming  in  this  case  that  there  is  no  antecedent 

(0  1  PhUHm.  Eccl,  816. 
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improbability  in  a  faculty  having  been  originally  granted,  and  that,  as  a  facaltj 
is  not  produced,  evidence  of  occupation  necessary  to  support  a  prescriptive  right 
has  been  given,  the  question  remains,  is  the  circumstance  that  Mr.  Crisp  has 
shown  no  evidence  of  repair  at  any  time,  and  that  the  repairs  of  1856  were  not 
done  by  the  then  occupier  of  the  house, — is  this  circumstance  fatal  to  the  claim 
set  up  by  Mr.  Crisp  ?  In  the  above  cited  case  of  Pettman  v.  Bridger  (*)  the 
Dean  of  Arches  goes  on  to  say,  "  Secondly,  it  must  be  shown  that  if  any  acts 
have  been  done  by  the  inhabitants  of  such  messuage  they  maintained  and  up- 
held the  right.  At  all  events,  if  any  repairs  have  been  required  within  memory, 
it  must  be  proved  that  they  have  been  made  at  the  expense  of  the  party  setting 
up  the  prescriptive  right."  The  law  therefore  requires  that  if  substantial 
repairs  have  been  done  within  memory,  and  in  the  present  case  the  pew  was 
rebuilt  in  1856,  those  repairs  should  have  been  done  at  the  expense  of  the  occu- 
pier, or  if  he  did  net  repair,  that  he  should  at  the  time  have  in  some  other  way 
guarded  his  rights.  Neither  of  these  conditions  were  fulfilled  by  the  occupier 
of  Byron  Lodge  in  1856.  It  was  argued,  however,  by  the  learned  counsel  for 
Mr.  Crisp,  that  the  dicta  contained  in  this  and  other  cases  do  not  apply  to  a 
state  of  circumstances  like  the  present,  where  the  funds  for  repair  were  not 
obtained  by  the  levy  of  a  church-rate.  I  cannot  assent  to  this  proposition.  I  do 
not  think  that  it  is  material  that  the  general  repairs  should  have  been  paid  out 
of  a  church-rate.  The  question  is  not,  out  of  what  fund  the  rest  of  tne  pews 
were  repaired,  but,  was  this  particular  pew  repaired  out  of  the  same  fund  as 
the  rest?  In  the  case  cited  above,  Pettman  v.  Bridger {}),  the  learned  judge 
observes,  "The  strong  probability  of  fact  is,  that  the  alteration  was  done  by 
the  parish.  Just  before  the  alteration  was  made,  a  Mrs.  Lawson  left  a  sum  of 
money  to  repair  and  beautify  the  church.  There  are  several  witnesses  who  say 
that  they  believe  it  was  done  by  the  parish  or  with  Mrs.  Lawson's  money." 
21]  The  learned  judge  would  not  have  so  expressed  himself,  *if  it  had  been 
material  that  the  repairs  should  have  been  paid  for  out  of  a  church-rate,  and 
not  out  of  the  legacy.  There  is  no  evidence  before  me  as  to  the  precise  trusts 
upon  which  the  charities  are  held,  from  which  funds  were  obtained  for  the 
repairs  of  1856 ;  but  it  is,  I  think,  proved  that  the  funds  derived  from  these 
charities  were  similar  to  the  legacy  mentioned  in  Pettman  v.  Bridger  (*),  in  so 
far  as  that  they  were  not  funds  derived  from  church-rates. 

Lastly,  my  attention  was  called,  not  by  the  pleadings,  but  by  the  learned 
counsel  for  Mr.  Crisp,  to  the  Prescription  Act,  2  &  8  \Vm.  4,  c.  71.  I  was  in- 
formed, and  I  believe  correctly,  that  it  has  never  yet  been  directly  decided  if 
this  act  applies  to  pews.  I  do  not  consider  it  necessary  to  express  an  opinion 
on  the  point.  Even  if  it  be  assumed  that  a  pew  can  be  the  subject  of  an  ease- 
ment within  the  meaning  of  the  act,  and  that  the  act  has  been  brought  before 
the  court  in  the  proper  form,  the  fact  that  this  pew  was  rebuilt  in  1856  without 
any  payment  by  the  occupier  of  Byron  Lodge  and  without  any  assertion  of  right 
by  him,  would  still,  I  think,  be  fatal  to  the  claim  advanced  by  Mr.  Crisp.  I  am 
of  opinion  that  Mr.  Crisp  has  failed  to  prove,  as  against  the  ordinary,  that  he 
has  a  prescriptive  right  to  the  pew  in  question  ;  and  I  therefore  hold  that  there 
is  no  legal  ol)jection  to  the  substitution  of  a  bench  of  deal  for  Mr.  Crisp's  pew. 

I  have  had  some  doubts  as  to  the  expediency  of  reseating  the  nave,  the  present 
seats  being  in  good  repair  ;  but  I  have  come  to  the  conclusion  that  the  petition 
may  be  granted.  The  money  is  subscribed ;  there  is  no  general  opposition  to, 
but  rather  a  general  desire  for,  the  alteration  ;  and  it  is  very  probable,  as  stated 
in  evidence,  that  the  seating  of  the  congregation  could  be  more  satisfactorily 
accomplished  if  the  seats  were  uniform  and  open.  I  do  not,  however,  under- 
stand that  it  is  asked  that  the  benches  should  be  open  in  the  sense  that  any  per- 
son can  occupy  them.  Neither  in  this  nor  in  any  other  faculty  by  which  open 
benches  are  substituted  for  pews  is  there,  or  can  there,  be  any  permission  given 
to  the  church- wardens  to  neglect  their  duty  of  providing  for  the  proper  accom- 
modation of  the  parishioners.  I  have  no  reason  to  think  that  in  providing 
accommodation  for  Mr.  Crisp  they  will  fail  in  their  duty  towards  him.     If, 

• 

(')  1  Phillim.  Eccl,  316. 
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however,  he  should  be  dissatisfied  with  their  action,  the  law  gives  him  a  rem- 
edy. I  have  now  examined  all  the  questions  brought  before  me,  and  I  have 
decided  on  every  point  in  favor  of  the  petitioners  and  against  Mr.  Crisp.  The 
petitioners  have,  in  that  event,  asked  for  costs.  On  the  question  of  discretion 
Mr.  Crisp  did  not  represent  any  other  parishioner.  On  the  question  of  law  he 
has  failed  to  establish  his  claim.  I  think,  therefore,  that  costs  ought  to  be  given 
to  the  petitioners. 

I  decree  that  the  faculty  be  granted  as  prayed  ;  and  I  order  Mr.  Horace  £!d- 
ward  Crisp  to  pay  the  costs  occasioned  by  his  opposition  to  such  grant. 

From  the  decree  made  in  accordance  with  this  judgment 
Mr.  Crisp  appealed  to  the  Court  of  Arches,  and  the  peti- 
tioners having  appeared  as  respondents,  the  appeal  came, 
on  to  be  heard  before  the  Dean  of  Arches  (the  Kight  Hon. 
Lord  Penzance),  on  the  13th  of  July  last. 

Dr.  Tristram^  for  the  appellant :  This  case  differs  from 
Ptttman  *v.  Bridger  (*)  and  the  other  cases  in  the  books  [22 
where  prescriptive  rights  to  pews  have  been  claimed,  for 
certainly  up  to  1824,  and  probably  even  up  to  1854,  the 
parish  church  of  Grantchester  (Wilduall's  History  of  Grant- 
chester,  1876),  contrary  to  what  was  almost  universally  the 
case  in  parish  churches  in  England  where  the  custom  was 
for  all  the  parishioners  to  be  seated  in  pews,  only  contained 
three  or  four  pews,  of  which  number  that  now  claimed  by  the 
appellant  was  one.  The  presumption,  then,  arises,  not  that 
tnese  pews  were  erected  oy  the  parish,  but  that  they  were 
erected  at  the  costs  of  the  individual  parishioners  who  occu- 
pied them.  The  appellant  has  thus  shown  a  legal  origin  for 
the  right  he  claims ;  he  has  also  proved  occupancy  of  the  pew 
for  forty  years  before  1864,  and  it  has  not  been  shown  that 
the  pew  required  any  repairs  or  alterations  during  that 
time.  The  appellant  must  therefore  be  taken  to  have  ac- 
quired a  legal  right  by  prescription,  and  the  fact  that  sub- 
sequently in  1864  the  pew  was  altered,  not  at  the  costs  of 
the  parish,  but  at  the  costs  of  third  parties,  is  immaterial : 
Knapp  V.  Parishioners  of  St.  Mary*  5,  Willesden  (").  Even 
if  sufficient  evidence  has  not  been  given  in  prooi  of  a  pre- 
scriptive right  in  the  appellant  at  common  law,  the  question 
would  still  remain  whether  the  provisions  of  the  Prescrip- 
tion Act,  2  &  3  Wm.  4,  c.  71,  do  not  apply  to  pews.  The 
pew  in  the  present  case  is  annexed  to  an  ancient  house  in 
the  parish,  and  is  in  the  nature  of  an  easement :  Mainwar- 
ingw,  Giles  {^);  Hi  fide  v.  CkorlionQ)]  Gale  on  Easements, 
6th  ed.,  p.  24.  It  must  therefore  come  within  s.  2  of  the 
same  act,  and  as  a  consequence  the  appellant  must,  as  he 
and  his  predecessors  in  title  occupied  the  pew  for  forty 
years  previous  to  1866,  be  considered  to  have  obtained  an 

'(»)  1  Phillim.  Eccl,  816.  (»)  5  B.  A  Aid.,  856. 

(«)  2  Roberts.  EccL,  868.  {*)  Law  Rep.,  2  C.  P.,  104. 
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indisputable  right  to  it,  which  he  never  intended  to  re- 
linquish: Gale  on  Easements,  p.  192.  As  to  the  vault 
claimed  by  the  appellant,  thougn  it  must  be  admitted  that 
no  legal  title  to  it  can  be  shown  :  Ex  parte  Blackmorei^) ; 
it  is  submitted  that  on  equitable  grounds  the  court  ought 
not  entirely  to  disregard  the  claim. 

Benjamin  Shaw  and  Ledsam^  for  the  respondents :  The 
appellant  has  not  given  sufficient  evidence  on  which  the 
23J  court  cau  hold  that  *the  ]3ew  claimed  by  the  appellant 
was  at  any  time  occupied  by  him  in  virtue  oi  a  prescriptive 
right :  Parker  v.  Leach  (') ;  Morgan  v.  Curtis  (*).  It  is 
quite  consistent  with  the  case  set  up  on  his  behalf  that  the 
pew  he  occupied  was  appropriated  to  him  by  the  church- 
wardens, and  that  he  has  merely  a  possessory  right  good 
against  third  parties,  but  of  no  avail  against  the  ordinary 
and  his  officers :  Pettman  v.  Bridger  (*).  The  Prescription 
Act  was  clearly  never  intended  to  apply  to  pews,  but  only 
to  those  rights  to  which  a  title  could  be  claimed  solely  by 
long  enjoyment.  The  mere  occupancy  of  a  pew,  for  how- 
ever long,  is  of  no  avail  against  the  ordinary ;  for,  in  order 
to  oust  his  jurisdiction,  it  is  necessary  that,  in  addition  to 
suffioient  proof  of  occupancy,  some  consideration  for  the 
exclusive  right  claimed  against  him,  such  as  repair  within 
memory,  must  be  shown  :  Buxton  v.  Bateman  (*) ;  Ashby  v. 
^reckieton  {*) ;  Booihbj/v.  Bailv{');  Kenrickw.  Taylor  {^)\ 
Pettman  v.  Bridger{*);  Charlton  v.  Wilson  {''');  Stocks  v. 
Booth  (").  The  dictum  in  Knapp  v.  Parishioners  of  Wil- 
lesden  ("),  to  the  effect  that  evidence  of  repair  was  not  indis- 
pensably necessary,  but  merely  desirable,  only  applies  to  a 
case  where  no  necessity  for  repairs  can  be  shown  to  have 
arisen  ;  in  this  case,  however,  it  is  admitted  that  the  pew 
has  been  repaired  not  by  the  appellant  but  by  the  parish  au- 
thorities ;  it  cannot  be  necessary,  in  order  to  defeat  the  claim 
of  prescriptive  right,  to  go  further  and  show  that  the  parish 
actually  paid  for  the  repairs.  It  must  not  be  forgotten  that, 
if  the  rrescription  Act  should  be  held  to  apply  to  pews,  the 
common  law  right  of  the  ordinary  would  oe  taken  away  in 
almost  every  case,  for  in  nearly  every  parish  the  parishioners 
are  accustomed  to  occupy  the  same  seats  from  year  to  year, 
and,  if  pews  were  within  the  act,  at  the  end  of  forty  years 
would  all  acquire  a  statutory  title.     Moreover,  the  Prescrip- 


(»)  1  B.  <fe  Ad.,  122.  C)  Hob.,  69. 

(«)  Uw  Rep.,  1  P.  C,  312.  (»)  1  Wilson.  826. 

(»)  8  M.  A  k.,  889.  (»)  1  Phillim.  Eccl.,  316,  881. 

(«)  1  Philim,  Eccl.,  816.  (»»)  Law  Rep.,  2  Eq.,  656. 

1  Sid.,  88.  (")  1  T.  R.,  428. 

•)  8  Lev.,  72.  (»)  2  Roberts.  EccL,  858. 
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tion  Act  can  only  apply  on  the  assumption  that  the  right  to 
a  pew  is  an  easement ;  now  an  easement  lies  in  grant,  but 
the  right  to  a  pew  by  prescription  is  presumed  to  be  bounded 
on  a  lost  faculty,  and  it  can  hardly  be  said  *that  a  [24 
faculty  conferred  by  the  judicial  authority  of  the  Ordinary, 
in  whom  the  freehold  of  the  church  is  not  vested,  is  equiva- 
lent to  the  grant  of  an  easement.  [They  referred  to  Gale 
on  Easements,  p.  169,  note  x.]  Whether  or  not  under  any 
circumstances  prescriptive  rights  to  pews  could  be  con- 
sidered as  within  the  section,  it  is  clear  that  in  the  present 
case  suflBcient  evidence  of  undisputed  possession  for  the 
time  required  by  the  statute  has  not  been  shown :  Eaton  v. 
Swansea  Waterworks  {^). 

Dr.  Tristram^  in  reply. 

Lord  Penzance  :  1  had  thought  that  perhaps  it  was  pos- 
sible that  this  controversy  might  be  enaed  in  a  way  that 
would  be  satisfactory  to  both  parties  without  asking  for  the 
decision  of  the  court. 

I  understand,  however,  that  what  one  side  desires  is  not 
capable  of  being  granted  by  the  other.  What  Mr.  Crisp 
desires  is  to  have  something  which  shall  represent  what  he 
says  is  his  right, — a  continuous  and  permanent  right  to  this 
seat  as  annexed  or  attached  to  the  house  which  he  occupies ; 
and,  on  the  other  hand,  what  is  ojflfered  to  be  granted  is  an 
act  in  favor  of  Mr.  Cris^  by  the  existing  church- wardens 
which  would  not  bind  their  successors,  and  would  B(ot  there- 
fore effect  what  Mr.  Crisp  wants.  Therefore  I  must  deal 
with  the  question  of  right  as  it  stands. 

Now  th6  first  question  is  one  of  fact,  namely,  how  long 
Mr.  Crisp  and  those  under  whom  he  claims  have  occupied 
this  pew.  I  do  not  think  that  the  occupation  of  the  pew  is 
made  out  with  any  gi*eat  accuracy.  On  the  one  side  there 
is  evidence  to  prove  that  it  has  been  so  occupied  since  1804 
or  1805 ;  on  the  other  side  there  is  evidence  that  in  1824  the 
pew  did  not  exist.  Upon  such  a  conflict  it  is  enough,  I 
think,  to  say  that  the  evidence  on  the  subject  which  is  put 
forward  on  behalf  of  Mr.  Crisp  is  not  in  the  result  clear  and 
definite.  Of  course  the  legal  right  is  in  the  Ordinary,  priraa 
facie^  to  arrange  the  seats  in  the  church  as  he  thinks  best 
and  most  in  conformity  with  the  rights  of  the  parishioners ; 
but  that  right  may  be  qualified  by  a  legal  prescriptive  right 
which  any  of  the  parishioners  may  have  obtained  in  deroga- 
tion of  the  general  right  of  the  Ordinary.  Any  parishioner 
*majr  claim  a  right  by  faculty ;  but  there  is  no  faculty  [25 
in  this  case,  and  therefore  the  only  question  is  whether  Mr. 

(>)  17  Q.  B.,  267  ;  20  L.  J.  (Q.B.),  482. 

19  Eng.  Rep.  71     ' 
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Crisp  has  made  out  that  he  is  entitled  as  a  legal  right  by 
way  of^prescription  to  this  pew.  The  onus  is  distinctly 
npon  him,  and,  as  I  have  already  said,  the  length  of  time 
during  which  this  pew  has  been  so  occupied  is  not  very 
clearly  made  out. 
But  the  main  difficulty  against  his  claim  arises  upon  the 

Sroposition  that,  in  order  to  displace  the  general  right  of  the 
•rdinary,  it  is  necessary  not  only  to  show  a  user  more  or 
less  extended  of  the  pew  (I  say  '*more  or  less,"  because  I 
do  not  find  anywhere  a  very  defenite  period  laid  down  dur- 
ing which  it  must  have  existed),  but  it  is  also  necessary  to 
prove  that  he,  or  those  under  whom  he  claims,  have  taken 
upon  themselves,  in  relief  of  the  parish,  the  burthen  of  re- 
pairing it. 

Two  or  three  cases,  which  are  old  cases,  have  been  cited 
for  that  purpose.  In  Sir  Robert  Phillimore's  book  on  Ec- 
clesiastical Law,  vol.  2,  p.  1800,  I  find  he  says :  "To exclude 
the  Ordinary  from  his  jurisdiction  it  is  necessary  not  merely 
that  a  possession  should  be  shown  for  many  years,  but  that 
the  pew  should  have  been  built  and  repaired  time  out  of 
mind."  For  that  proposition  the  case  of  Stocks  v.  Booth  (') 
is  cited,  which  is  one  of  the  cases  tnat  has  been  referred  to. 
Then  again,  "  Only  the  reparation  of  it  by  the  person  plead- 
ing such  prescription,  and  praying  a  prohibition  thereupon, 
must  of  necessity  be  alleged  here ;  because  the  Ordinary  in 
the  body  of  the  church  prima  facie  has  the  right ;  and 
nothing  but  such  private  reparation  can  divest  him  of  that 
right ;  which  right  stands  good  and  entire  (notwithstanding 
possession  and  use  time  out  of  mind)  if  the  parish  have  but 
repaired."  Then  the  learned  author  quotes  the  case  in 
1  Wilson,  326,  and  the  case  in  1  Lev.,  71.  Those  castis  cer- 
tainly, although  old,  seem  to  have  been  adopted  as  the  law 
in  this  court  by  a  very  eminent  judge  in  this  court,  Sir  John 
Nicholl,  in  the  case  of  Pettman  v.  ^ridger  (•),  because,  he 
says,  "A  possessory  right  is  not  good  against  the  church- 
wardens and  the  Ordinary — they  may  displace  and  make 
new  arrangements ;  but  they  ought  not  without  cause  to 
displace  persons  in  possession ;  if  they  do,  the  Ordinary 
would  reinstate  them ; — the  possession,  therefore,  will  have 
26]  its  weight; — *the  Ordinary  would  give  a  person  in 
possession  cceteris  paribus  the  preference  over  a  mere  stran- 
ger. A  possessory  right  is  sufficient  to  maintain  a  suit 
against  a  mere  disturber.  The  fact  of  possession  implies 
either  the  actual  or  virtual  authority  of  those  having  power 
to  place." 

(»)  1  T.  R.,  428.  («)  1  PhUlim.  EccL,  316. 
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Then  comes  the  proposition  that  a  disturber  may  be  sued 
without  proving  anything  more  than  the  possessory  right. 
The  learned  judge  then  goes  on,  "  A  prescriptive  right"  (as 
contradistinguished  from  a  possessory  right)  *'must  be 
clearly  proved, — the  facts  must  not  be  left  equivocal, — and 
they  must  be  such  as  are  not  inconsistent  with  the  general 
right.  In  the  first  place,  it  is  necessary  to  show  that  use 
and  occupation  of  the  seat  has  been  from  time  immemorial 
appurtenant  to  a  certain  messuage,  not  to  lands — the  Ordi- 
nary himself  cannot  grant  a  seat  appurtenant  to  lands. 
Secondly,  it  must  be  shown  that,  if  any  acts  have  been 
done  by  the  inhabitants  of  such  messuage,  they  maintained 
and  upheld  the  right.  At  all  events,  if  any  repairs  have 
been  required  within  memory,  it  must  be  'proved  that  they 
have  been  made  at  the  expense  of  the  party  setting  up  the 
prescriptive  right.  The  otitis  and  beneficium  are  supposed 
to  go  together, — mere  occupancy  does  not  prove  the  right." 
Certainly,  I  am  not  aware  that  there  is  anything  here 
but  occupancy.  Mere  occupancy  is  all  that  the  evidence 
amounts  to  in  this  case.  Sir  John  NichoU  says  that  mere 
occupancy  does  not  prove  the  right,  and  he* goes  on  to  say, 
*'  What  might  be  the  effect  of  very  long  occupancy ; — where 
no  repairs  have  been  necessary  I  am  not  called  upon  now  to 
say ; — ^it  is  a  common  error  to  suppose  that  by  mere  occu- 
pancy pews  become  annexed  to  particular  houses.  In  coun- 
try parishes  the  same  families  occupy  the  same  pews  for  a 
long  time,  but  I  apprehend  they  still  belong  to  the  parish 
at  large  ; — if,  however,  it  is  shown  that  the  inhabitants  of  a 
particular  house  have  repaired,  that  fact  establishes  that  the 
burthen  and  benefit  have  gone  together,  and  is  inconsistent 
with  the  right  of  the  parish  still  to  claim  the  benefit,  and  is 
evidence  of  the  annexation  of  the  pew ; — thus  the  uniform 
and  exclusive  possession  of  the  inhabitants  of  a  particular 
messuage,  connected  with  the  burthen  of  maintaining  and' 
repairing  the  seat,  is  evidence  sufficient  to  establish  a  pre- 
scriptive title." 

If  that  is  a  sound  exposition  of  the  law,  I  apprehend  that 
mere  *occupancy  will  not  do,  and  that  there  ought  to  [27 
be  something  more  than  that  to  oust  the  jurisdiction  of  the 
Ordinary.  What  has  been  done  in  the  present  case  is  the 
other  way.  There  is  no  proof  of  any  repairing,  but  still  I 
think  there  is  a  great  deal  of  force  in  Dr.  Tristram's  obser- 
vation that  you  ought  not  to  draw  an  adverse  conclusion 
from  the  fact  of  no  repair  having  been  done  unless  some  re- 
pair is  shown  tobd  necessary.  But  I  apprehend  that  a  pew 
would  require  some  repair  in  the  course  of  seventy  or  eighty 
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years ;  and  it  is  not  shown  affirmatively  that  repairs  were 
ever  done  by  Mr.  Crisp. 

Then  comes  the  year  1856,  and  then  this  pew  was  pulled 
down  entirely  according  to  some  of  the  evidence.  !rart  of 
the  top  was  taken  off  according  to  the  view  of  some  of  the 
witnesses ;  at  anv  rate,  the  pew  was  very  largely  interfered 
with.  That,  I  think,  in  a  not  unreasonable  sense,  may  be 
looked  upon  as  repairing.  It  may  be  that  the  old  pew 
would  have  stood  longer,  but  if  in  the  course  of  making 
alterations  in  the  churcn,  a  particular  alteration  of  the  pew 
in  question  was  made,  one  would  expect  that  at  that  time 
those  who  claimed  the  prescriptive  right  to  it  would  step  in 
and  either  prevent  the  thing  oeing  done,  or  if  it  was  done, 
would  take  care  that  it  was  done  at  their  expense.  But, 
on  the  contrary,  that  was  done  by  the  parish  authorities. 
Where  the  funds  came  from,  so  long  as  Mr.  Crisp,  or  those 
who  went  before  him,  did  not  provide  them,  is  immaterial. 

Under  these  circumstances,  I  do  not  think  that  within  the 
authorities  Mr.  Crisp  has  made  out  a  prescriptive  right,  and 
no  doubt  it  is  material  that  the  court  snould  not  depart  from 
the  old  authorities  lightly,  because  the  effect  of  doing  so 
would  be  to  create  these  prescriptive  rights,  and  rights  that 
could  not  be  overborne,  in  a  vast  number  of  persons,  and 
would  thereby  prevent  reasonable  alterations  in  modern 
times  to  make  churches  more  convenient  for  the  entire  body 
of  the  congregation. 

Then  comes  the  question  about  the  Prescription  Act.  At 
first  I  was  very  much  struck  with  the  language  of  that  act 
as  possibly  applying  to  a  pew  in  the  nature  of  an  easement, 
but  on  further  consideration  I  am  satisfied  that  it  does  not 
apply  in  a  case  like  the  present,  or,  indeed,  I  may  say  in 
any  case,  to  a  pew  claimed  by  prescription,  and  for  this  rea- 
28]  son,  that  the  langilUge  of  the  act  *(and  it  was  a  very 
carefully  drawn  act)  shows  that  the  object  of  the  act  was  to 
replace  the  old  doctrine  of  time  immemorial,  which  went 
back  to  the  reign  of  Richard  II,  by  a  definite  period,  and 
nothing  more  than  that.  It  was  not  intended  to  alter  the 
law  with  regard  to  what  was  required  to  make  out  a  pre- 
scription, except  in  this  respect,  that  the  time  of  prescrip- 
tion was  to  run  back  to  a  much  shorter  period  than  the  time 
of  Richard  II ;  and  the  state  of  things  tne  act  was  intended 
to  deal  with  was  this,  that  inasmuch  as  prescription  could 
only  be  supported  by  either  proving  or  assuming  that  the 
thing  had  existed  from  the  time  of  Richard  II  And  down- 
wards, people's  rights  were  constantly  defeated  by  saying 
that  it  had  taken  its  origin  at  some  period  later  than  that, 
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and  all  that  was  intended  b}'^  this  act  was  to  substitute  the 
shorter  period.  Now  this  claim  is  not  attempted  to  be  de- 
feated by  saying  that  it  was  first  enjoyed  at  a  period  since 
the  time  of  prescription.  The  objection  to  the  prescription 
here  is  that  really  the  evidence  is  only  evidence  of  occu- 

Saucy  and  nothing  else,  and  that  it  does  not  constitute  evi- 
ence  of  prescription. 

Therefore,  in  my  opinion,  that  act  does  not  apply,  and  I 
think  that  the  iudgment  of  the  Chancellor  is  correct  and  that 
it  should  be  amrmed.  But  before  I  part  with  the  case  I 
would  say,  first,  as  to  the  matter  of  costs,  I  do  not  think  it 
is  an  unreasonable  effort  on  Mr.  Crisp's  part  to  have  en- 
deavored to  sustain  this  right,  which  was  a  quasi  right,  and 
one  with  an  enjoyment  wnich  those  who  had  gone  before 
him  had  possessed.  I  do  not  think  it  is  unreasonable  that 
he  should  have  litigated  his  right  to  appeal ;  therefore  I  do 
not  wish  to  condemn  him  in  costs.  But  I  think,  also,  I 
ought  to  express  the  opinion  that  the  church- wardens  ought 
to  give  Mr.  Crisp  three  or  four  sittings,  whatever  is  the  num- 
ber, as  near  as  may  be,  in  the  part  of  the  church  where  the 
pew  has  been  iii  which  he  was  accustomed  to  sit ;  and  I 
would  call  particular  attention  again  to  what  Sir  John  Nich- 
oil  says  about  the  displacing  of  people:  '*A  possessory 
right  is  not  good  against  the  cTiurch-wardens  and  Ordinary, 
— they  may  displace  and  make  new  arrangements,  but  thev 
ought  not  without  cause  to  displace  persons  in  possession'': 
Pettman  v.  Bridget'  (*).  I  do  think  that  the  possession  is 
one  which  reasonably  entitles  Mr.  Crisp,  in  the  *dis-  [29 
cretion  of  the  church-wardens  and  the  Ordinary,  to  have 
four  seats  (I  think  that  is  the  number)  allotted  to  him  in  as 
nearly  as  possible  the  same  part  of  the  church. 

The  j'udgment  will  be  affirmed,  except  as  to  costs.  '  No 
legal  right  is  made  out  as  to  the  vault.  No  faculty  was 
granted,  and  therefore  there  is  nothing  on  which  to  rest  the 
claim  to  the  vault.  The  cause  is  to  be  remitted  to  the  court 
at  Ely. 

Judgment  affi/rToed. 

Proctors  for  appellant :  Moore  &  Oiirrey. 
Proctor  for  respondents :  Brooks. 

0)  1  Phillim.  Eccl,  316. 

As  to  rights  of  pew  holders  in  a  Canada,  Lower :    Johnstone  «.  St. 

church,  see  Tyler's  Ecclesiastical  Law,  Andrew's  Church,  5  Revue  Legale,  487; 

117,195,208;  Hoffman's  Ecclesiastical  18  Lower  Can.  Jur.,  113;   Matter  of 

Law,  243-254  ;  3  Kent's  Com.,  402.  Christ  Church,  Montreal,  pamphlet, 

Canada,  Upper:    Brunskill  9.  Har-  England:    8    Jur.,    N.S.,    part   2, 

ris,  1  Err.  and  App.,  322 ;  Ridout  i?.  p.  439  ;  1  Law  Mag.,  574 ;  2  id.,  1 ; 

Harris  17  Com.  PL,  88.  Jarratt  v.  Steele,  3  PhUl.,  167 ;  Walter 


566                                      PROBATE  DIVISION.                                 (ToL  II. 

1876  Crisp  y.  Martin. 

V.  Ounner,  1  Hagg.  Consist.,  814,  821;  Matter  of  New  South,  etc.,  18  Allen, 

Clifford  V.  Wicks,  1  Bam.  &  Aid.,  498;  497,  502 ;   Johnson  «.  RonnseTille,  5 

Stocks  V.  Booth,  1  Term  Rep.,  430;  Bry-  Met.,  127  ;  Tajlor  tJ.  Edson,  4  Gush., 

an  tJ.  Whistler,  8  B.  &  C. ,  288  ;  PawsOn  522. 

V.  Scott,  Sayers,  177  ;  Oully  v.  Bishop  New  York  :    McEnahb  v.  Pond,  4 

of  Exeter,  4  Bing. ,  294  ;   1  Bum's  Ecc.  Bradf.,  7;  Viele  «.  Osgood,  8  Barb., 

Law  (9th  ed.),  858  ;  Griffin  v.  Dighson,  180  ;  St.  Paul's  Church  v.  Ford,  34  id., 

10  Jur.,  N.S.,  69,  affirmed  in  Exch.  16;  First,  etc.,  «.  Bigelow,  16  Wend. » 

Cham.,  5  Best  &  Smith.  98 ;  Redhead  28;   Shaw  «.   Beveridge,  8  Hill.  26; 

«.  Forbes,  6  Jur.,  N.S.,  1853;  Corven's  Baptist,  etc.,   «.   Wetherill,  3  Paige, 

Case.  12  Coke,  105  and  note.  296,  802  ;  Wheaton  v.  Gates,  18  N.  T., 

Indiana:    Brumfield  v,  Carson,  88  895;   Freligh  v.  Piatt,  5  C4)w.,  494; 

Ind.,  94,  5  Am.  Rep.,  184.  Henry  v,  St.  Peter's,  etc.,  2  Edw.,  608 ; 

Ireland  :    Brett  f>,  MuUarkey,  Irish  Matter  of  Brick  Church,  8  Edw.,  156 ; 

L.  R.,  7  C.  L.,  120.  approving  Catteris  Morrison  t>.  St.  Peter's,  7  N.  Y.  Leg. 

c.  Cowper,  4  Taunt.,  547.  Obs.,  861;   Voorhies  f>.  ^^resbyterian, 

Maine:    First,  etc.,    v.    Grant.   59  etc.,  17  Barb..  103.  8  id.,  135;  Cooper 

Maine,  245  ;  Proprietors,  etc.,  v.  Row-  9.  First,  etc.,  32  Barb.,  228 ;  Johnson 

ell,  66  Maine,  400.  v.   Corbett,   11  Paige,  276 ;  Foote  v. 

Massachusetts:  Kimball  v.  Rowley,  West,  1  Den.,  .544  ;  Bronson  v.  St.  Pe- 

24  Pick,  347 ;  Gay  v.  Baker,  17  Mass.,  ter's,  etc.,  2  Law  Reporter,  N.S.,  590 

435  ;  Gordon  v.  Waddell,  9  Cush.,  508 ;  aifd  note  596-601;  People  «.  Runkel,  9 

Facet  V.  Boylston,  19  Pick.,  861 ;  French  Johns.,  147 ;  Solomon  «.  Congregatjon- 

V.  Old  South,  etc.,   106  Mass.,  479;  al,  etc.,  49  How.  Pr.,  268. 

Crocker  v.  Old  South,  etc.,  106  Mass.,  Pennsylvania  :    Montgomery's  Ap- 

489  ;  Lohier  «.  Trinity,  etc.,  109  Mass.,  peal,  1  Pittsb.  R.,  848  ;  Cuny  c.  Trus- 

1 ;  Went  worth  v.  First,  etc.,  3  Pick.,  teee.  2  Pitt«b.  Rep.,  40. 

844;  Howards.  First,  etc.,  7 Pick.,  188;  Vermont:    Kellogg  «.  Dickinson,  18 

Diiniel  v.  Wood,  1  Pick.,  102;  Atty.  Verm.,  266;  Howe  v,  Stevens,  47  id., 

Gen.  f>,  Fede^,  etc.,  8  Gray,  1,  45 ;  262. 
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[18  Cox's  Criminal  Cases,  644.] 

MIDLAND  CIRCUIT. 

Lincoln  Spring  Assizes,  1877.    Thursday,  March  8,  and  Friday,  March  9. 

(Before  Mr.  Justice  Denman.) 

*Reg.  V.  Moore  (*).  [544 

Bigamy — Bona  fide  belief  of  death — Absence  for  lets  than  seven  years — 24  A  26  Vict, 

c.  100,  8.  67. 

To  an  indictment  for  bigamy  it  is  a  good  defence  that,  at  the  time  of  the  big^amons 
marriage,  the  prisoner  had  a  reasonable  and  bona  fide  belief  that  her  hosband  was 
dead,  futhough  seven  years  had  not  elapsed  since  she  last  heard  of  him. 

Emma  Louisa  Attersall  Moore  was  indicted  for  that 
she,  on  the  14th  day  of  December,  1876,  at  Thrussington,  in 
the  county  of  Leicester,  feloniously  did  marry  one  Morris 
Tonge,  her  former  husband,  Robert  Moore,  then  being 
alive. 

Brogden  prosecuted;  Sot  ace  Smith  appeared  for  the 
prisoner. 

It  was  proved  that  the  prisoner,  whose  maiden  name  was 
Emma  Louisa  Attersall  Thorold,  was  married  under  that 
name  to  Robert  Moore  at  St.  Pancras  Church  on  May  11th, 
1857;  and  that  on  the  14th  December,  1875,  she  went 
through  the  jetemony  of  marriage  at  Thrussington,  in  Lei- 
cestershire, with  Morris  Tonge.  The  prisoner  had  for  nine 
months  previously  been  living  in  Thrussington  as  house- 
keeper to  the  said  Morris  Ton^e.  The  banns  hadbeen  duly 
published  in  the  names  given  m  the  certificate,  in  which  the 
prisoner  was  described  as  Emma  Louisa  Moore,  widow,  and 
the  ceremony  was  performed  in  the  parish  church  at  Thrus- 
sington. 

When  before  the  committing  magistrates  the  prisoner 
said  :  "I  believed  my  first  husband  was  dead."  At  tlie  close 
of  the  case  Mr.. Horace  Smith  proposed  to  call  evidence  to 
show  that  the  prisoner  hona  fide  and  reasonably  believed 
that  her  first  husband  was  dead,  citing  R,  v.  Turner  (9  Cox's 
C.  C,  145),  and  R.  v.  Horton  (11  Cox's  C.  C,  670),  and 
pointing  out  that  a  decision  of  Sir  Baliol  Brett  in  R,  v.  Oib- 
oons  to  the  contrary  is  said  in  a  note  to  the  last  edition  of 
Russell  on  Crimes  (5th  edit.,  vol.  *3,  p.  265),  to  be    [545 

(')  Reported  by  G.  G.  Exkxedt,  JEsq.,  Barrister-at-Law. 
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inconsistent  with  the  view  taken  by  the  same  learned  judge 
in  his  judgment  in  R.  v.  Prince  ('). 

The  learned  counsel  having  addressed  the  j'ury  in  this 
sense,  called  witnesses  who  stated  that  Robert  Moore  had 
deserted  his  wife  about  four  or  live  years  ago,  and  that  since 
the  desertion  a  sister  of  the  first  husband  had  written  to  say 
he  was  dead,  and  that  a  general  belief  of  his  death  existed, 
which  belief  was  shared  by  Morris  Tonge  and  all  who  were 
connected  with  the  parties  in  the  neighborhood.  No  inquiry 
was  made  by  the  prisoner  as  to  the  truth  of  the  statement 
said  to  have  been  made  in  the  letter,  and  the  letter  was  not 
produced. 

Denman,  J.,  in  summing  up  the  case  to  the  jury  said: 
The  section  of  the  act  of  Parliament  (24  &  25  Vict.  c.  67)  is 
perfectly  simple  until  you  come  to  the  exception,  *' provided 
that  nothing  in  this  section  contained  shall  extena  to  any 

Eerson  marrying  a  second  time  whose  husband  or  wife  shall 
ave  been  continually  absent  from  such  person  for  the  space 
of  seven  years  then  last  past,  and  shall  not  have  been  known 
by  such  person  to  be  living  within  that  time."  Now,  this 
case  is  not  within  the  exception  ;  but  does  this  general  prin- 
ciple apply,  that  if  at  the  time  of  contracting  the  second 
marriage  the  prisoner  has  a  bona  fide  and  reasonable  belief 
that  the  first  husband  or  wife,  as  the  case  may  be,  is  dead, 
in  such  case  is  the  prisoner  entitled  to  an  acquittal  ?  Two 
judges  have  separately  decided  that  such  belief  is  a  good 
defence  (Martin,  B.,  in  R.  v.  Turner^  9  Cox's  C.  C,  145, 
and  Cleasby,  B.,  in  R.  v.  Horton^  11  Cox's  C.  C,  670),  and 
two  judges  after  solemnly  consulting  together  have  decided 
that  it  is  no  defence  (Brett,  J.,  and  WilTes,  J.,  in  R.  v.  Oih- 
hons^  12  Cox's  C.  C,  237).  If  you  think  that  the  prisoner, 
having  a  bad  husband,  without  any  real  belief  of  his  death, 
took  the  risk  of  marrying  again,  acting  upon  what  she 
thought  she  might  appeal  to  as  a  defence  hereafter,  then 
you  should  find  against  her.  But  if  you  think  she  believed, 
and  reasonably  believed,  her  first  husband  to  be  dead  before 
she  married  again,  then  you  should  say  so  and  I  would  con- 
sider whether  1  would  reserve  a  case  for  the  Court  of  Crown 
Cases  Reserved. 
The  jury  found  that  the  prisoner  married  under  a  bona 

(*)  It  is  suggested   in   Sir  Fitgames  the  negntive  fact  that  he  had  not  been 

Stephens'  Digest  of  the  Criminal   Law  heard  of  for  six  years,  whereas  in  R.  v. 

that  R.  V.  Gutbona  is  distinguishable  on  7\ttmer    and   R.   v.   Norton^  there    waa 

the  ground  that  there  was  no  evidence  in  some  evidence  on  wliich  bona  fide  belief 

that  case  on  which  to  found  a  bona  fide  might  be  reasonably  provided, 
belief  of  the  death  of  the  husband  beyond 
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fide  and  reasonable  beilief  that  her  husband,  Robert  Moore, 
"was  dead. 

Denman,  J.:    I  will  consider  whether  a  point  be  reserved. 

Friday,  March  9.  .Denman,  J.:  I  adjourned  this  case 
yesterday  in  order  that  I  might  consult  my  brother  judge 
(Lord  Justice  Amphlett),  as  to  the  ejflfect  of  the  finding  of 
the  jury  on  the  question  left  to  them.  The  question  upon 
which  they  gave  their  opinion  was  this.  They  found  that 
the  prisoner,  at  the  time  when  she  went  through  the  cere- 
mony of  marriage  with  Morris  Tonge,  *bonaflde  and  [546 
reasonably  believed  that  her#liusband  was  dead.  Owing  to 
the  great  conflict  of  decisions  of  different  judges  as  to 
whetner  that  finding  constitutes  a  defence  in  law  or  not,  I 
thougfit  I  ought  to  take  time  before  stating  what  course 
ought  to  be  taken,  and  to  consult  my  brother  judge  as  to 
what  he  thought  was  right  to  d6.  Two  very  learned  judges 
— one  the  late  Baron,  now  Sir  Samuel,  Martin,  a  judge  of 
long  experience,  who  some  time  since  retired  from  the  bench, 
and  the  other  Baron  Cleasby — held  in  two  different  cases 
{R.  V.  Twrn&r,  9  Cox's  C.  C,  145;  R.  v.  Horton,  11  Cox's 
C.  C,  670)  that  such  a  finding  as  this  constituted  a  defence. 
Two  other  learned  judges — Sir  Baliol  Brett  and  the  late  Mr. 
Justice  Willes — considered  another  case  {R.  v.  OibbonSy  12 
Cox's  C.  C,  237)  subsequently  to  the  two  I  have  mentioned, 
and  held  that  when  such  facts  were  found  by  a  jury  they 
did  not  constitute  a  defence.  Under  almost  any  circum- 
stances, where  there  was  such  a  conflict  of  decisions,  a  judge 
would,  I  think,  be  reluctant,  to  take  upon  himself  to  decide 
the  point,  and  what  he  would  do  in  the  interests  of  justice, 
in  ord^r  that  the  law  might  be  finally  settled,  would  be  to 
reserve  the  case  for  the  Court  of  Criminal  Appeal  to  say 
whether  the  finding  of  the  jury  did  or  did  not,  in  the  opinion 
of  the  court,  constitute  a  defence.  If  this  had  been  a  case 
in  which,  supposing  the  Court  of  Criminal  Appeal  had 
thought  the  finding  of  the  jury  did  not  constitute  a  defence, 
I  should  have  felt  it  my  duty  to  have  passed  a  substantial 
punishment,  I  should  have  felt  bound  to  adopt  that  course ; 
but,  having  consulted  my  brother  judge,  and  finding  that  he 
had  on  a  former  occasion  very  carefully  considered  this  very 
question,  and,  so  far  as  his  opinion  was  concerned  it  was  in 
favor  of  this  being  a  valid  defence,  1  must  say  that,  subject 
to  all  the  diffidence  and  doubt  caused  by  the  strong  opinion 
formed  by  Sir  Baliol  Brett  and  the  late  Mr.  Justice  Willes 
— ^who  would  not  reserve  the  point  because  they  felt  so 
strongly  that  it  was  no  defence— my  own  opinion  goes  with 
my  colleague  at  these  assizes,  and  I  think  I  should  hold, 
19  Eng.  Rep.  .  72 
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after  full  argument,  that  the  finding  of  the  jury  did  consti- 
tute a  defence.  I  bear  in  mind  the  case  of  Ji.  v.  Prince 
(L.  Rep.,  2  C.  C.  R.,  164 ;  44  L.  J.,  M.  C,  122),  but  in  this 
case  the  thing  done  was  not  unlawful  -  and,  therefore,  its 
legality  or  illegality  entirely  depended  on  the  question 
whether  the  prisoner  knew  she  contracted  the  second  mar- 
riage during  the  lifetime  of  her  former  husband,  and  on  the 
principle  of  common  law  that  no  person  should  be  deemed 
guilty  of  an  oflfence  unless  he  or  she  knew  that  it  was  wil- 
fully committed,  a  great  deal  might  be  said  in  favor  of  the 
view  that  with  such  a  finding  of  the  jury  the  prisoner  ought 
not  to  be  deemed  guilty.  I  do  not  wish  to  give  a  final 
judgment,  and  if  the  case  had  been  one  which  merited'  a 
severe  punishment  I  should  have  reserved  it  for  the  decision 
of  the  Court  of  Criminal  AppeaL  The  case,  however,  is  one 
which,  under  any  circumstances,  after  such  a  finding  of  the 
jury  in  which  I  see  no  reason  to  disagree,  I  should  only 
547]  have  passed  a  nominal  sentence:  and,  *therefore,  as 
I  do  not  think  it  fair  to  the  prisoner,  in  order  that  a  point 
of  law  may  be  settled  for  the  benefit  of  the  country,  to  put 
her  to  the  expense  of  arguing  the  case  before  the  full  court, 
my  own  and  mjr  colleague's  judgment  being  in  favor  of  the 
finding  of  the  jury  constituting  a  defence,  I  shall  hold  that 
the  finding  amounts  to  a  verdict  of  not  guilty,  and  order 
the  prisoner  to  be  discharged. 

Solicitors  for   the  prosecution:    Tubeed  &  Stephens ^  of 
Lincoln. 
Solicitor  for  the  defence :  Page^  of  Lincoln. 


[18  Cox's  CrimiDal  Cases,  547.] 
WESTERN  CIRCUIT. 
Cornwall  Lent  Assizes.    Maroh  7,  1877. 
.    -  (Before  Sir  A.  J.  Cockburn,  C.J.) 

Reg.  v.  William  Hennah(*). 

Administration — Noxious  t/Un^. 

Prisoner  was  indicted  for  wilfully  and  maliciously  administering  to  one  A.  B.  "  a 
certain  destructive  and  noxious  thing,  to  wit,  cantharides,"  with  intent,  d^c. 

To  constitute  this  offence,  the  thing  administered  mnst  be  noxious  in  itself  and  not 
merely  when  taken  in  excess,  and  that,  although  it  may  have  been  administered  with 
Intent  to  injure  or  annoy. 

William  Hennah  was  charged  under  24  &  26  Vict, 
c.  180,  s.  24,  with  unlawfully  and  maliciously  administering 
to  Mary  Ann  Rowe  '^  a  poison,"  to  wit,  ''  a  certain  destructive 

(*)  Reported  by  S.  Caster,  Esq.,  Barrister-at-Law. 
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or  noxious  thing,"  called  cantharides,  with  intent  to  injure, 
aggrieve,  or  annoy,  at  Mevagissey,  on  the  21st  October, 
1876. 

St.  Aubin  for  the  prosecution. 

Carter  for  the  prisoner. 

The  prisoner  was  a  shoemaker,  and  the  prosecutrix  the 
daughter  of  a  blacksmith,  living  just  opposite  each  other  in 
the  same  street,  and  from  the  evidence  it  appeared  that  the 
prisoner  spoke  to  her  while  talking  to  another  young  woman 
at  her  fatner's  door,  and  offered  her  a  '*  broad  fig*,"  which 
she  declined,  but  afterwards  accepted,  and  he  gave  her  two. 
Walking  indoors  she  put  a  part  of  one  into  her  mouth,  and 
offered  the  residue  to  her  father,  who,  *observing  [648 
something  ^* glistening"  in  it  made  an  observation;  upon 
wMch  she  spat  out  what  she  had  been  chewing,  and  the 
father  took  tne  other  fig  to  a  chemist,  who  found  some  por- 
tion of  a  Spanish  fly  had  been  inserted  into  it. 

The  father  then  went  after  the  prisoner,  and  accused  him 
of  applying  this  trick  upon  his  daughter,  saying  that  it 
was  '*  enough  to  poison  the  whole  family." 

Prisoner  at  first  denied,  but  afterwards  came  to  the  father's 
house  to  apologize,  and  ask  him  to  overlook  it,  saying  it  was 
not  intended  for  his  daughter  but  another  ^irl  named  Bobins. 
In  answer  to  counsel,  the  father  said  he  did  not  know  at  the 
time  what  the  nature  or  qualities  of  '* Spanish  fly"  were, 
but  he  was  suspicious  of  what  appeared  to  be  glistening,  and 
he  made  subsequent  inquiries. 

T.  C.  Browne  produced  the  remaining  fig,  which  was 
handed  to  him  by  the  last  <vitness. 

Mr.  Mitchell,  chemist  of  St.  Austell,  examined  the  fig, 
and  found  it  to  contain  "  Spanish  fly,  weighing  from  a  grain 
to  a  grain  and  a  half,"  a  quantity  insufficient  to  produce 
any  ejflfect  upon  the  human  system.  According  to  Dr. 
Taylor,  and  other  authorities,  cantharides  would  not  pro- 
duce the  effect  popularly  supposed  unless  it  was  given  in 
quantity  sufficient  to  produce  death. 

In  cross-examination,  witness  said  there  were  other  flies 
besides  Spanish  fly  that  had  the  appearance  of  the  otle  now 
produced.  A  fatal  dose  would  amount  to  about  twenty- 
lour  grains. 

This  being  the  evidence  for  the  prosecution,  Carter  sub- 
mitted there  was  no  case  to  go  to  the  jury.  To  sustain  this 
indictment  it  must  be  shown  that  there  had  been  a  sufficient 
quantity  of  the  drug  administered  to  cause  the  effect  alleged 
to  be  desired,  so  that,  whatever  the  intent  was,  it  would  not 
in  law  amount  to  administering^  a  noxious  thing  if  what  was 
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administered  could  produce  no  effect.  Many  substances 
were  noxious  or  harmless,  and  depended  for  their  con- 
sequences upon  the  quantity  applied. 

CocKBURN,  C.J.:  What  things  would  you  name,  Mr. 
Carter,  as  coming  in  that  category  ? 

Carter :  I  think,  my  Lord,  I  might  mention  opium,  to- 
bacco, and  brandy  or  alcohol.  There  are  many  bon-bons 
and  confectionery,  for  instance,  that  contain  prussic  acid,  a 
deadly  poison,  yet  in  such  minute  quantities  as  to  be  in- 
noxious. 

CocKBURN,  C.J.:  I  cannot  help  thinking  that,  suppos- 
ing the  thing  was  not  capable  of  doing  mischief,  if  it  were 
used  for  the  i)urpose  of  doing  mischief,  then  the  person 
administering  it  must  take  the  consequences.  There  were 
three  points  for  consideration.  Did  the  prisoner  administer 
the  thing  ?  Was  it  a  noxious  thin^  ?  Or  was  it  administered, 
being  a  noxious  thing,  with  the  intent  to  injure  or  annoy? 

Carter:  There  must  be  both  the  power  and  intent  to 
injure.  There  are  many  matters  in  law  and  fact  (in  ques- 
tions of  assault  for  instance),  that  even  where  the  intent 
was  clear,  if  the  power  were  wanting,  it  would  not  amount 
legally  to  an  assault. 

549]  *After  some  further  discussion  his  Lordship  retired 
to  consult  with  the  learned  judge.  Sir  H.  Hawkins,  in  the 
other  court,  upon  the  points  raised,  and  after  an  absence  of 
half  an  hour  returned. 

CocKBURN,  C.J.:  My  learned  brother  and  I  have  given 
this  case  great  attention.  We  feel  it  is  a  question  of  con- 
siderable importance,  and  we  are  of  opinion  that  Mr.  Carter's 
point  is  a  good  one  and  that  the  prisoner  must  be  acquitted. 
The  statute  requires,  in  order  to  constitute  an  offence,  that 
there  shall  have  been  the  administration  of  a  noxious  thing, 
and  we  think,  in  order  to  make  out  an  offence,  the  thing 
administered  must  be  of  such  a  character  as  to  satisfy 
rigorously  the  requirement  of  the  law,  namely,  that  it  must 
be  a  noxious  thing.  I  think  there  must  be  a  distinction 
•between  a  thing  only  noxious  when  given  in  excess,  and  a 
thing  which  is  a  recognized  poison  and  is  known  to  be  a 

thing  noxious  and  pernicious  in  effect Upon  the 

medical  evidence  before  us,  cantharides,  or,  as  it  is  com- 
monly called,  Spanish  fly,  is  administered  medicinally,  and 
in  small  quantities,  and  up  to  a  certain  extent,  is  incapable 
of  producing  any  effect.  What  is  important  to  the  present 
case  is  that  the  quantity  administered  was  incapable  of 
producing  any  effect.  The  statute  makes  it  an  offence  to 
administer,  although  not  with  the  intention  of  taking  life  or 
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of  doing  any  serious  bodily  harm,  any  noxious  thing  with 
intent  to  cause  injury  or  annoyance.  But  unless  the  thing 
is  a  noxious  thing  in  the  quantity  administered,  it  seems 
exceedingly  difficult  to  say  logically  there  has  been  a  noxious 
thing  administered.  The  thing  is  not  noxious  in  the  form 
in  which  it  has  been  taken  ;  it  is  not  noxious  in  the  degree 
or  quantity  in  which  it  has  been  given  and  taken.  We 
think,  therefore,  the  indictment  will  not  hold.  It  would  be 
very,  different  if  the  thing  administered,  as  regards  either  its 
character  or  degree,  were  capable  of  doing  mischief.  But 
because  it  happens  to  fail  in  a  particular  instance,  from  any 
collateral  or  unforeseen  cause,  owing,  may  be,  to  the  vigor 
of  the  constitution  of  the  person  to  wnom  it  is  administered, 
or  some  cause  of  that  discription,  if  it  was  capable  of  doing 
mischief  at  all  it  would  be  within  the  statute.  But  here 
the  quantity  was  incapable  of  doing  any  mischief,  and,  there- 
fore, we  shall  not  be  justified,  although  it  was  administered 
with  the  intent  of  producing  inconvenience  or  annoyance, 
in  saying  that  it  is  within  the  statute,  seeing  the  thing  is 
not,  in  the  form  administered,  noxious.  Therefore,  under 
those  circumstances  the  case  is  not  made  out  against  the 
prisoner  and  you  are  bound  to  find  him  . 

Not  guilty. 


IRELAND. 


[18  Cox's  Criminal  Cases,  550.] 
*     COURT  OF  CROWN  CASES  RESERVED. 
Nov.  17  and  23,  1876,  and  Jan.  16,  1877. 

(Before  Morris,  C.J.,  Palles,  C.B.,  Keogh,  J.,  O'Brien,  J..  Fitzgerald,  B.,  Fitzgerald,  J., 

Deasy,  B.,  Lawson,  J.,  Barry,  J.,  and  Dowse,  B.) 

*Reg.  V.  Faulkner  C).  [550 

Armn — 24  &  26  Vict,  c  97,  «.  42 — Consequence  of  a  larceny — Burning  a  vend — 

Naturcd  renuU  of  a  feloniowt  act. 

Where  a  sailor  on  board  a  ship  entered  a  part  of  the  vessel  where  spirits  were 
kept,  for  the  purpose  of  stealing  rum,  and,  while  tapping  a  cask  of  rum,  a  lighted 
match,  held  by  him,  came  in  cont-act  with  the  spirits  which  were  flowing  from  the 
cask  tapped  by  him,  and  a  conflagration  ensued,  which  destroyed  the  vessel : 

It  was  hold  per  curiam  (Keogh,  J.,  ditaentienle),  that  a  conviction  for  arson  of  the 
ship  could  not  be  upheld. 

Case  reserved  by  Lawson,  J.,  at  the  Cork  Summer  Assizes, 
1876;  the  prisoner  was  indicted  for  setting  fire  to  the  ship 
Zemindar,  on  the  high  seas,  on  the  26th  day  of  June,  1876. 
The  indictment  was  as  follows :  "That  Robert  Faulkner,  on 

(>)  S.  C,  Irish  L.  R.,  11  0.  L.,  8. 
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the  26th  day  of  June,  1876,  on  board  a  certain  ship  called 
the  Zemindar,  the  property  of  Sandback,  Tenne  &  Co.,  on  a 
certain  voyage  on  the  high  seas,  then  being  on  the  high  seas, 
feloniously,  unlawfully,  and  maliciously,  did  set  fire  to  the 
said  ship  'with  intent  thereby  to  prejudice  the  said'  (these 
words  were  struck  out  at  the  trial  by  the  learned  judge,  and 
the  following  words  inserted,  'called  the  Zemindar,  the 
property  of,*)  Sandback,  Tenne  &  Co.,  and  that  the  said 
Ilobert  Faulkner,  on  the  day  and  year  aforesaid,  on  board 
a  certain  ship  called  the  Zemindar,  being  the  property  of 
Sandback,  P^arker,  and  others,  on  a  certain  voyage  on  the 
high  seas,  then  being  upon  the  high  seas,  feloniously,  un- 
lawfully, and  maliciously,  did  set  fire  to  the  said  ship, 
with  intent  therebyto  prejudice  the  said  Sandback,  Parker, 
551]  and  other,  the  owners  of  ^certain  goods  and  chattels 
then  laden,  and  being  on  board  said  ship."  It  was  proved 
that  the  Zemindar  was  on  her  voyage  home  with  a  cargo 
of  rum,  sugar  and  cotton,  worth  £50,000.  That  the  pris- 
oner was  a  seaman  on  board,  that  he  went  into  the  fore- 
castle hold,  opened  the  sliding  door  in  the  bulk-head,  and 
so  got  into  the  hold  where  the  rum  was  stored  ;  he  had  no 
business  there,  and  no  authority  to  go  there,  and  went  for 
the  purpose  of  stealing  some  rum,  that  he  bored  a  hole  in 
the  cask  with  a  gimlet,  that  the  rum  ran  out,  that  when  try- 
ing to  put  a  spile  in  the  hole  out' of  which  the  rum  was 
running,  he  had  a  lighted  match  in  his  hand ;  that  the  rum 
caught  fire;  that  the  prisoner  himself  was  burned  on  the 
arms  and  neck ;  and  that  the  ship  caught  fire  and  was  com- 
pletely destroyed.  At  the  close  of  the  case  for  the  Crown,  . 
counsel  for  the  prisoner  asked  for  a  direction  of  an  acquittal 
on  the  ground  that  on  the  facts  proved  the  indictment  was 
not  sustained,  nor  the  allegation  that  the  prisoner  had  un- 
lawfully and  maliciously  set  fire  to  the  ship  proved.  The 
Crown  contended  that  inasmuch  as  the  prisoner  was  at  the 
time  engaged  in  the  commission  of  a  felony,  the  indictment 
was  sustained,  and  the  allegation  of  the  intent  was  imma- 
terial. 

At  the  second  hearing  of  the  case  before  the  Court  for 
Crown  Cases  Reserved,  the  learned  judge  made  the  addition 
of  the  following  paragraph  to  the  case  stated  by  him  for  the 
court. 

"It  was  conceded  that  the  prisoner  had  no  actual  inten- 
tion of  burning  the  vessel,  and  I  was  not  asked  to  leave  any 
question  to  the  jury  as  to  the  prisoner's. knowing  the  prob- 
able consequences  of  his  act,  or  as  to  his  reckless  conduct." 

The  learned  judge  told  the  jury  that  although  the  pris- 
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oner  had  no  actual  intention  of  burning  the  vessel,  still  if 
they  found  he  was  engaged  in  stealing  the  rum,  and  that 
the  fire  took  place  in  the  manner  above  stated,  they  ought 
to  find  him  guilty.  The  jury  found  the  prisoner  guilty  on 
both  counts,  and  he  was  sentenced  to  seven  years  penal 
servitude.  The  question  for  the  court  was  whether  the  di- 
rection of  the'learned  judge  was  right,  if  not,  the  conviction 
should  be  ouashed. 

Peier  O'Brierij  for  the  prisoner:  The  broad  propositions 
contended  for  by  the  Crown  counsel  .at  the  trial  was  that 
once  it  was  proved  the  prisoner  had  set  out  to  commit  a 
felony,  he  was  responsible  for  everything  which  would  not 
have  occurred  but  for  his  having  done  so ;  that  no  matter 
how  remotely  or  indirectly  connected  .with  the  felony  he 
had  resolved  upon  perpetrating  the  act  imputed  as  a  crime 
might  be,  still  he  was  criminally  answerable.  Whether  the 
committing  of  the  felony  was  the  causa  causans^  or  merely 
the  causa  sine  qud  non  of  the  alleged  criminal  result,  that 
the  prisoner  was  equally  responsible,  and  they  relied  upon 
2  East's  P.  C,  1019,  where  it  is  stated  that  if  a  person  shoot 
a  fowl  with  the  intention  to  steal  it,  the  first  attempt  being 
felonious,  the  party  must  abide  all  the  consequences.  This 
was  the  wide  proposition  pressed  by  the  Crown  *be-  [552 
low,  and  accepted  with  hesitation  by  the  judge,  who  stated 
he  would  reserve  the  case  for  this  court.  It  was  conceded 
by  the  Crown  that  the  prisoner  did  not  in  fact  intend  to 
burn  the  ship,  and  I  may  say  it  was  also  conceded  that  he 
did  not  know  it  was  the  probable  consequence  of  anything 
done  by  him  that  the  rum  should  take  tire  and  the  ship  be 
burned.  No  such  question  was  submitted  to  the  jury,  and 
the  Crown  counsel  had  too  much  professional  savoir  /aire  to 
contend  before  the  jury  that  the  prisoner  knew  the  probable 
consequence  of  his  act  would  be  that  the  rum  should  take 
fire  and  explode  and  the  ship  burned,  when  he  himself 
might  be  either  instantaneously  destroyed  by  the  explosion, 
or  ultimately  burned  to  death  by  the  burning  of  tne  ship 
which  was  at  the  time  in  mid  ocean.  Now  having  ascer- 
tained what  position  the  Crown  assumed  at  the  trial,  I  pro- 
pose to  test  the  case  by  the  analogy  of  the  common  law 
definition  of  arson — the  definition  of  the  term  *' malice,"  and 
by  cases  decided  in  the  particular  statute  and  upon  sections 
of  it  where  the  very  words  used  in  the  present  indictment  are 
used,  that  is  to  say,  the  words  ''unlawfully  and  maliciously." 
The  definition  of  arson  at  common  law  is  "the  wilful  and 
malicious  burning  of  the  house  of  another"  (3  Inst.,  66-67; 
Hale's  P.  C,  566).     Coke  says  that  it  should  be  done  volun- 
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tarie  et  ex  malUid  prcBcogitatd ;  and  it  is  laid  down  in 
Archbold,  p.  636-7,  that  the  burning  must  be  wilful  and 
malicious  to  be  an  offence  either  at  common  law  or  under  the 
statute,  for  which  he  cites  Coke  and  Blackstone ;  and  that 
a  burning  arising  from  negligence,  or  mischance  is  not  suffi- 
cient. Taking,  then,  the  definition  of  arson  at  common  law, 
can  it  be  said  that  the  case  for  the  Crown  is  supported  by 
any  analogy  it  affords,  it  could  never  be  contended  here 
that  the  burning  was  'Woluntarie" — the  contrary  was,  in 
fact,  conceded.  Again,  take  what  was  so  strongly  pressed 
by  the  Crown,  and  for  which  position  they  cited  East, 
2  P.  C,  Ch.  21,  and  Foster,  268,  that  a  man  shooting  at  a 
fowl  with  the  intention  of  stealing  it,  and  killing  a  man,  is 
liable  for  murder.  Now  that  case  is  distinguishable  from 
the  present,  because  there  the  person  firing  the  gun  did  in- 
tentionally an  act  malum  in  se — of  itself  calculated  to  do 
the  particular  mischief ;  while  here  the  act  done  was  not  of 
itself  calculated  to  do  the  damage,  irrespective  of  the  exten- 
sive and  fortuitous  circumstance  of  the  jet  of  rum  shooting 
out  in  the  very  line  of  the  lighted  match.  The  pressure  of 
the  rum  to  make  it  shoot  out  as  it  did,  was,  so  to  speak,  an 
external  agent,  and  the  fact  of  its  coming  upon  the  line  of 
the  lighted  match  was  a  mere  chance.  Besides,  there  is  no 
case  which  shows  that  this  constructive  doctrine  of  transfer- 
ring the  malice  with  which  one  act  is  done  to  another,  so  as 
to  render  that  other  a  felony,  is  applicable  where  that  other 
act  would  not,  though  done  maliciously,  be  a  felony  at  com- 
mon law,  and  burning  a  ship  out  at  sea  is  a  felony  created 
by  statute  and  not  one  at  common  law. '  But  the  Crown 
653]  contended  that,  no  matter  whether  the  putting  *the 
spill  in  the  cask  was  done  before  or' after  the  rum  had  been 
abstracted,  the  legal  result  was  the  same — no  matter  whether 
the  prisoner  was  putting  the  spill  in  the  cask  for  the  pur- 
pose of  more  conveniently  tapping  the  rum,  or  having  taken 
some  of  the  rum  for  the  purpose  of  stopping  the  flow  or 
waste  of  the  rum.  Certainly,  if  the  spill  was  being  put  in 
to  stop  the  further  waste  of  the  rum,  the  felony  of  taiing 
having  been  completed,  the  prisoner  would  not  be  liable  for 
the  arson  of  the  ship,  which  is  a  felony,  because,  in  that 
case,  the  act,  which  was  the  immediate  cause  of  the  burning, 
was  not  done  felleo  animo  (Butler's  Coke  Litt.,  p.  391, 
where  it  is  stated,  ''Felony  ex  vi  termini  significat  quod- 
libet  capitale  crimen  felleo  animo  perpetratum").  Besides 
the  principle  ''actus  non  facit  reum  nisi  sit  mens  rea" 
(which  Cockbum,  C.  J.,  says,  in  the  Qiieeii  v.  Sleep^  L.  &  C, 
45-64,   is  the  foundation  of  all  our  criminal  procedure) 
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would  apply.  Actus  means  the  act  which  is  the  immediate 
cause  of  the  thing  done.  Take  the  definition  of  malice : 
*' A  wrongful  act  done  intentionally,  without  just  cause  or 
excuse"  XM^Phersonw.  Darnells,  10  B.  &  C,  272  ;  Brom- 
age  v.  Prosser^  4  B.  &  C,  255).  On  examining  these  cases, 
and  the  instances  given  to  illustrate  the  definitions,  it  will 
be  found  that  the  wrongful  act  is  one  malum  in  se,  unin- 
tentionally done,  and  one  calculated  of  itself,  independently 
of  extrinsic  agency,  to  do  the  particular  mischief.  But  take 
the  cases  on  the  very  statute  on  which  the  prisoner  is  in- 
dicted, and  in  particular  the  case  of  Reg.  v.  P&mhliUm 
(12  Cox's  C.  C,  607).  In  that  case  a  prisoner  was  indicted 
for  unlawfully  and  maliciously  committing  damage  above 
the  value  of  £5  to  a  window  in  a  house,  and  the  jury  found 
that  the  prisoner  threw  a  stone  which  broke  the  window, 
but  that  he  threw  it  at  some  people  with  whom  he  had  been 
fighting,  with  intention  to  strike  one  or  more  of  them,  but 
not  intending  to  break  the  window,  and  returned  a  verdict 
of  guilty.  It  was  held  that  upon  this  finding  the  conviction 
should  be  quashed.  The  court  at  the  same  time  intimated 
that  if  the  jury  found  that  the  prisoner  was  aware  the  win- 
dow was  where  it  was,  and  that  he  was  likely  to  break  it, 
and  was  reckless  whether  he  did  so  or  not,  he  might  have 
been  in  that  event  properly  convicted.  Now  in  tnat  case 
there  is  a  much  stronger  case  than  the  present,  for  there 
the  prisoner  deliberately  throws  a  stone,  and  threw  intend- 
ing to  strike,  and  threw  it  also  in  a  place  in  a  street  opposite 
a  house  where  it  was  very  probable  that  it  would  do  injury, 
and  nevertheless  the  conviction  was  quashed.  Here  it  is 
conceded  that  he  did  not  intend  to  burn  the  rum  or  ship, 
and  there  is  no  finding  by  the  jury,  for  it  was  not  left  to 
them  to  determine,  and,  indeed,  the  contention  could  not  be 
seriously  made,  that  the  prisoner  knew  that  the  probable 
consequence  of  his  act  would  be  to  set  fire  to  the  ship,  and 
that  he  was  reckless  as  to  whether  it>  was  set  fire  to  or  not. 
This  case  is  conclusive  in  the  prisoner's  favor,  and  to  the 
likeeflEect  is  the  principle  of  the  judgments  in  Reg,  v.  Childy 
(L.  Rep.,  1  Cr.  Cas.  Res.,  309),  *and  in  Reg.  v.  Welch^  [554: 
(13  Cox's  C.  C,  121).  In  the  last  case,  the  jury  found  as  a 
matter  of  fact  that  the  prisoner  knew  that  the  probable  con- 
sequence of  his  act  might  be  to  kill  the  mare,  and  that  he 
was  reckless  as  to  whether  she  was  killed  or  not.  Here  it 
was  not  contended,  nor  could  it  be,  that  the  prisoner  knew 
it  was  a  probable  consequence  of  his  act  that  the  ship  would 
be  burned,  and  that  he  was  reckless  whether  the  snip  was 
burned  or  not.  But  some  of  the  court  seem  to  think,  and  it 
19  Eng.  Rep.  73 
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may  now  be  contended,  on  tlie  part  of  the  Crown,  that  it 
was  a  natural  and  probable  consequence  of  the  prisoner's 
act,  .having  brought  the  lighted  match  near  the  rum,  that 
the  rum  should  take  lire,  and  that,  therefore,  he  sliould  be 
held  responsible  for  what  was  the  natural  consequence  of 
his  act.  Even  if  this  be  so,  it  cannot  now  be  relied  upon, 
because  the  question  what  was  a  natural  and  probable  con- 
sequence of  the  prisoner's  act  was  a  question  of  fact  to  be 
determined  by  the  jury,  and  this  question  was  never  sub- 
mitted to  them.  Conceding,  for  the  sake  of  the  argument, 
that,  even  in  construing  the  particular  statute,  it  is  a  pre- 
sumption of  law,  a  presvmptio  juris  et  de  jure^  that  a  man 
intends  the  natural  consequence  of  his  act,  surely  it  must 
be  antecedently  determined  by  the  jury,  as  a  matter  of  fact, 
whether  or  iiot  the  thing  complained  of  was  or  was  not  a 
natural  or  probable  consequence  of  the  prisoner's  act. 

The  Attorney-Oeneral  {May\  with  him  Greejt^  Q.C.,  for 
the  Crown :  If  a  man,  intending  to  commit  a  felony,  by  ac- 
cident set  fire  to  another's  house,  this  would  be  arson  at 
common  law,  and  also  within  the  statute  (Archb.  Cr.  Law, 
536;  Foster's  Cr.  Law,  2o&-9;  2  East's  P.  C,  1019,  1031). 
In  this  case  the  prisoner  went  to  a  place  he  had  no  business 
to  go  to.  He  brought  the  match  with  him,  to  enable  him  to 
commit  the  larceny,  and  while  in  the  very  act  of  committing 
the  felony  set  fire  to  a  portion  of  the  innati\mable  material 
which  he  was  stealing,  and  the  immediate  Consequence  was 
the  burning  of  the  ship.  The  felonious  intention  "must  be 
applied  to  the  consequential  act,"  and  the  prisoner  must 
be  held  responsible  tor  the  burning  of  the  ship  {Reg.  v. 
Ward,  12  Cox's  C.  C,  123).  Cockburn,  C.J.,  said,  ''  VVhere 
a  man  does  an  act  malicious  of  itself,  but  without  intending 
larger  consequences,  are  not  the  limited  results  suflicient  to 
make  him  responsible  for  all?  To  support  an  indictment 
for  murder  it  is  enough  to  prove  that  the  act  causing  death 
was  done  maliciously,»and  it  is  not  necessary  to  show  an  in- 
tention to  kill."  And  Mellor,  J.,  said,  ''In  Foster,  p.  257, 
we  read  that  the  terms  malice  and  malicious  are  used  in  a 
general  sense,  as  denoting  a  wicked,  perverse,  and  incor- 
rigible disposition."  Here  the  felonious  act  of  the  prisoner 
showing  a  wicked,  perverse,  and  incorrigible  disposition 
supplies  the  malice  required  by  the  words  of  the  statute. 
Heg,  V.  Pembliton  (12  Cox's  C.  C,  607),  is  so  completely 
rested  on  the  finding  of  the  jury,  which  negatived  the  ex- 
istence of  malice,  that  it  does  not  touch  the  question  upon 
which  this  conviction  must  be  upheld,  unless  this  court  is 
555]    prepared  *to  overrule  the  proposition  stated  as  law  by 


Vol.  Xm.]  CRIMINAL  LAW  CASES.  579 

Reg.  V.  Faulkner.  1877 

Foster,  Hale,  and  East,  and  adopted  in  all  modern  text- 
books. 

Dowse,  B.,  gave  iudgment  to  the  effect  that  the  convic- 
tion should  be  qnashed. 

Barry,  J. :  A  very  broad  proposition  has  been  contended 
for  by  the  Crown,  namely,  that  ii,  while  a  person  is  engaged 
in  committing  a  felony,  or,  having  committed  it,  is  endeav- 
oring to  conceal  his  act,  or  prevent  or  spoil  waste  conse- 
quent on  that  act,  he  accidently  does  some  collateral  act, 
which  if  done  wilfully  would  be  another  felony  either  at 
common  law  or  by  statute,  he  is  guilty  of  the  latter  felony. 
I  am  by  no  means  anxious  to  Ihrow  any  doubt  upon,  or 
limit  in  any  way,  the  legal  responsibility  of  those  who  en- 
gage in  the  commission  of  felony,  or  acts  iriala  in  se;  but  I 
am  not  prepared  without  more  consideration  to  give  my 
assent  to  so  wide  a  proposition.  No  express  authority 
either  by  way  of  decision  or  dictum  from  judge  or  text 
writer  has  been  cited  in  support  of  it.  The  authorities 
mainly  relied  upon  are  those  which  lay  down  that  if  homi- 
cide or  the  burning  of  a  house  be  the  direct,  though  unin- 
tended result  of  an  act  felonious  or  malum  in  se^  the 
perpetrator  will  be  guilty  of  murder  or  manslaughter  or 
arson,  as  the  case  may  be.  As  regards  the  case  of  homicide 
they  may  be  referred  to  principles  applicable  to  that  class 
of  offence,  the  autlmrities  as  to  arsons  are  more  in  point, 
but  they  all  put  the  case  of  an  act  felonious  or  malum  in  se^ 
wilfully  done  and  directly  causing  the  ultimate  injury.  As 
to  whether  there  may  be  any  substantial  distinction  between 
the  act  of  lighting  the  match  in  the  present  case,  and  the 
shooting  at  the  deer  with  the  felonious  intent  in  the  author- 
ities cited,  or  whether  this  doctrine  of  construction,  wilful- 
ness or  malice  extends  to  any  but  felonies  at  common  law, 
I  shall  not  pronounce  any  opinion,  as  I  shall  consider 
myself  bound  for  the  purpose  of  this  case  by  the  authority 
of  Beg.  V.  Pembliton  (12  Cox's  C.  C.,*  607).  That  case  must 
be  taken  as  deciding  that  to  constitute  an  offence  under  the 
Malicious  Injuries  to  Property  Act,  sect.  61,  the  act  done 
must  be  in  fact  intentional  and  wilful,  although  the  inten- 
tion and  will  may  (perhaps)  be  held  to  exist  in,  or  be  proved 
by,  the  fact  that  the  accused  knew  that  the  injury  would  be 
the  probable  result  of  liis  unlawful  act,  and  yet  did  the  act 
reckless  of  such  consequences.  The  present  indictment 
charges  the  offence  to  be  under  the  42d  section  of  the  same 
act,  and  it  is  not  disputed  that  the  same  construction  must 
be  applied  to  both  sections.  I  confess  that,  as  at  present 
minded,  I  am  not  altogether  satisfied  with  ths^t  4eci$ioa  30 
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far  as  it  seems  to  be  rested  upon  the  construction  to  be  given 
to  the  words  "  unlawfully  and  maliciously"  in  that  particu- 
lar statute.  To  constitute  the  crime  of  arson  at  common 
law,  the  setting  fire  to  the  hoiise  must  be  unlawful  and  ma- 
licious, yet  it  is  not  dispnted  that  a  person  firing  a  shot  with 
a  felonious  intent,  and  thereby  unintentionally  burning  a 
house,  is  guilty  of  feloniously  burning  it;  and  certainly 
it  seems  difficult  to  see  why  the  words  *^  unlawful  and 
556]  ^malicious,"  when  used  to  describe  the  essential  at- 
tributes of  the  burning  of  a  house  as  an  offence  at  common 
law  are  to  receive  a  different  interpretation  for  the  same 
words  when  used  in  the  statute,  the  object  of  which  is  sim- 
ply to  place  the  burning  of  a  house  and  the  burning  of  a 
ship  in  the  same  legal  category.  Perhaps  the  true  solution 
of  the  difficulty  is  that  the  doctrine  of  constructive  malice 
or  intention  only  applies  to  cases  where  the  mischief  with 
which  the  accused  stands  charged  would  be,  if  maliciously 
committed,  an  offence  at  common  law.  The  case  of  Reg.  v. 
Pembliton  has, been  since,  in  some  degree,  confirmed  in  Reg, 
V.  Welch  (2  Q.  B.  D.,  23).  I  shall,  as  I  have  said,  urider 
the  circumstances  of  the  case  before  us,  act  on  the  authority 
of  Beg.  V.  Pemhliton^  without  pledging  myself  to  adopt  its 
reasoning  or  conclusion  under  a  diflferent  state  of  facts.  It 
has  been,  however,  contended  that  Req,  v.  Pembliton  is  dis- 
tinguishable from  the  present  case.  It  was  said,  first,  that 
the  original  act  of  the  prisoner  in  that  case  was  not  felo- 
nious, and  secondly,  that  the  offence  charged  was  not  a 
felony,  and  that  therefore  the  old  authorities  upon  which 
the  Crown  now  relies  did  not  apply  in  that  case.  How  far 
both  or  either  of  these  distinctions  are  to  be  regarded  at  the 
present  day  I  do  not  stop  to  consider;  it  is  sufficient  to  say 
that  the  decision  of  the  Court  of  Criminal  Appeal  in  Eng- 
land was  based  upon  no  such  distinction.  Bat  it  was 
secondly  contended  that,  as  in  that  case  it  was  suggested  b^ 
the  judge  that  a  reckless  disregard  by  the  prisoner  of  the 
obviously  probable  conse(][uences  of  his  own  act  might  con- 
stitute the  requisite  '*mahce,"  and  justify  a  jury  in  finding 
that  such  act  was  wilful  and  malicious  within  the  statute: 
so  it  was  here  shown,  and  the  wording  of  the  case  as  origin- 
ally stated  assumed  that  this  question  of  recklessness  and 
so  forth  was  left  by  the  judge  to  the  jury,  or  spontaneously 
considered  by  them,  and  decided  in  the  affirmative  against 
the  prisoner.  It  was  perhaps  possible  that  upon  a  critical 
analysis  of  the  very  words  of  the  original  case  they  were 
consistent  with  a  possibility  that  such  a  question  was  pre- 
sented to  the  jury;  but,  reading  the  case,  I  was,  upon  its 
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construction,  convinced  that  no  such  question  was  consid- 
ered by  the  jury.  It  was  not  pretended  by  the  Crown  coun- 
sel that,  as  a  matter  of  fact,  such  a  question  was  even 
suggested  at  the  trial,  and  we  have  sitting  here  with  us  the 
judge  who  tried  the  case  to  tell  us  that  no  such  issue  was 
raised.  If  sucli  an  issue  had  been  raised,  it  would  have 
been,  according  to  Mr.  Justice  Blackburn,  whether  the  pris- 
oner "knew  that  tlie  natural  consequences  of  his  act  would 
be  to  fire  the  ship;  and  whether,  although  that  was  not  his 
wish,  yet  he  was  reckless  whether  he  did  it  or  not ;"  and 
I  am  of  opinion  that  the  evidence  would  probably  not  have 

1'ustified  the  jury  in  finding  the  issue  against  the  prisoner. 
'.  would  therefore  have  declined  to  sustain  the  conviction 
upon  the  assumption  (based  upon  the  phraseology  of  the 
case  originally  stated)  that  an  issue  was  considered  by  the 
jurv  which  I  know,  as  a  fact,  was  not  considered  by  them, 
and  which,  if  considered  *by  them,  ought  probably  [557 
to  have  been  determined  in  favor  of  the  prisoner.  All  diffi- 
culty, however,  on  this  branch  of  the  argument  is  removed 
by  the  amendments  made  in  the  case  by  the  learned  jud^e 
who  reserved  it  for  our  consideration.  The  jury  were,  in 
fact,  directed  to  give  a  verdict  of  guilty  upon  the  simple 
ground  that  the  firing  of  the  ship,  though  accidental,  was 
caused  by  an  act  done  in  the  course  of,  or  immediately  con- 
sequent upon,  a  felonious  operation,  and  no  question  of  the 
prisoner's  malice,  constructive  or  otherwise,  was  left  to  the 
jury.  •  I  am  of  opinion  that,  according  to  Jieg.  v.  Pembliton^ 
that  direction  was  erroneous,  and  that  the  conviction  should 
be  quashed. 

Fitzgerald,  J.:  I  concur  in  opinion  with  my  Brother 
Barry,  and  for  the  reasons  he  has  given,  that  the  direction 
of  the  learned  judge  cannot  be  sustained  in  law,  and  that 
therefore  the  conviction  should  be  quashed.  I  am  further 
of  opinion  that  in  order  to  establish  the  charge  of  felony 
under  sect.  42,  the  intention  of  the  accused  forms  an  element 
in  the  crime  to  the  extent  that  it  should  appear  that  the 
defendant  intended  to  do  the  very  act  with  which  he  is 
charged,  or  that  it  was  the  necessary  consequence  of  some 
other  felonious  or  criminal  act  in  which  he  was  engaged,  or 
that  having  a  probable  result  which  the  defendant  foresaw, 
or  ought  to  have  foreseen,  he,  nevertheless,  persevered  in 
such  other  felonious  or  criminal  act.  The  prisoner  did  not 
intend  to  set  fire  to  the  ship — the  fire  was  not  the  necessary 
result  of  the  felony  he  was  attempting;  and  if  it  was  a 
probable  result,  which  he  ought  to  have  foreseen,  of  the 
felonious  transaction  on  which  he  was  engaged,  and  from 
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which  a  malicious  design  to  commit  the  injurious  act  with, 
which  he  is  charged  might  have  been  fairly  imputed  to  him, 
that  viewot  the  case  was  not  submitted  to  tiie  jury.  On 
the  contrary,  it  was  excluded  from  their  consideration  on 
the  requisition  of  the  counsel  for  the  prosecution.  Counsel* 
for  the  prosecution  in  eflpect  insisted  tnat  the  defendant,  be- 
ing engaged  In  the  commission  of,  or  in  an  attempt  to  com- 
mit a  felony,  was  criminally  responsible  for  every  result 
that  was  occasioned  thereby,  even  though  it  was  not  a  prob- 
able consequence  of  his  act  or  snch  as  he  could  have  reason- 
ably foreseen  or  intended.  No  authority  has  been  cited  for 
a  proposition  so  extensive,  and  I  am  of  opinion  that  it  is 
not  warranted  by  law.  Referring  to  the  statute  on  which 
the  prisoner  is  charge'd,  it  is  to  be  observed  that  in  several 
instances  the  sections  creating  substantive  felonies  are  fol- 
lowed bv  others  making  an  attempt  to  do  tlie  same  tiling 
also  a  felony.  Now,  it  is  obvious  that  an  attempt  to  do  a 
particular  thing  necessarily  involves  the  intention  to  com- 
mit the  act.  If,  in  the  case  before  us,  the  burning  rum  had 
been  extinguished  before  the  ship  took  fire,  could  it  be  con- 
tended that  an  indictment  for  a  wilfnl  and  malicious  attempt 
to  set  fire  to  the  ship  could  have  been  maintained? 

Fitzgerald,  B.:  I  am  of  opinion  that  the  direction  of 
the  learned  judge  at  the  trial  was  wrong,  and  that  the  con- 
viction cannot  be  sustained.  There  can,  I  think,  be  no  doubt 
558]  that  malice  *or  malicious  intent  (which  seem  to  me 
to  mean  the  same  thing)  is  an  essential  part  of  the, character 
of  the  felony  charged  in  the  indictment.  In  this  case,  I  am 
of  opinion  that,  while  the  question  of  tlie  particular  malicious 
intent  oi  burning  the  vessel  was  expressly  withdrawn  from 
the  jury,  the  question  of  malice  or  malicious  intention  was 
not  left  to  the  jury  at  all.  Upon  the  matters  of  fact  stated 
in  the  case  to  have  been  proved,  I  am  of  opinion  that  the  jury 
might,  though  the  question  of  such  particular  malicious  in- 
tent was  withdrawn  from  it,  most  reasonably  have  found  the 
malice  or  malicious  intent  necessary  as  an  element  of  the 
crime  charged ;  but  I  do  not  think  that  the  judge  was  war- 
ranted in  affirming  it  as  an  inference  of  law.  This,  it  ap- 
pears to  me,  the  judge  has  done  in  directing  the  jury,  that 
'4f  the  fire  took  place  in  the  manner  above  stated,"  which 
I  understand  to  mean  if  over  and  above  believing  that  the 
prisoner  ''was  engaged  in  stealing  the  rum,"  the  jury  also 
oelieved  to  be  true  the  matters  of  fact  stated  in  the  case  to 
have  been  proved,  the  jury  *' ought  to  find  him  guilty." 
The  utmost  'which  I  can  conceive  the  jury  to  have  found 
over  and  above  the  facts  stated  is,  that  at  the  time  when  the 
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prisoner  set  fire  to  the  ship  he  was  actuated  by  a  felonious 
intent,  which  no  doubt  is  naalice;  but  I  must  take  this  not 
to  have  been  the  particular  malicious  intent  of  burning  the 
vessel,  but  the  particular  felonious  intent,  which  is  an  ele- 
ment of  hirceny.  Its  whole  force,  therefore,  in  the  present 
case  (if  any)  is  as  evidence  of  malice  in  general — that  is  to 
say,  as  showing  the  mens  mala  ov  fellea^  any  particular 
malicious  intent  is  evidence  conclusive  of  the  mens  mala  or 
malice,  though  the  mens  mala  may  exist  in  the  absence  of 
innumerable  particular  malicious  intent.  In  my  opinion, 
this  general  malice  might  have  been  sufficiently  connected 
with  the  overt  act  in  this  case,  from  which  the  injury  re- 
sulted, if  the  jury  had  found  that  the  injury  was  a  reason- 
able consequence — that  is  to  say,  a  consequence  which  any 
man  of  reason  might  have  anticipated  as  probable  of  an  act 
or  acts,  or  some  or  one  of  them,  which  formed  the  res  gestce 
of  the  felony  which  the 'prisoner  is  found  to  have  been  com- 
mitting, since  the  consequence  is  not  to  be  remote.  The 
very  object  of  the  amendment  which  has  been  made  in  this 
case,  as  I  understand  it,  is  to  show  that  this  question  was 
not  left  to  the  jury.  Now,  however  clearly  I  may  be  satis- 
fied that*  the  jury  ought,  as  a  matter  of  fact,  if  the  question 
had  been  left  to  it,  to  have  found  that  the  injury  was  the 
reasonable  consequence  of  an  act  or  acts  done  with  a  feloni- 
ous intent,  I  cannot  draw  the  conclusion  as  a  matter  of  law. 
I  am  only  anxious  that  it  should  be  understood  that  this 
case  cannot  be  understood  as  deciding  that  general  malice, 
if  conclusively  proved  and  found  by  the  jury  to  apply  to 
tlie  overt  act,  which  is  the  corpus  delicti,,  will  not  give  it 
the  form  of  crime  which  is  the  subject  of  indictment  in  a 
case  like  the  present,  even  though  the  particular  malicious 
intent  of  effecting  the  injury  alleged  is  not  proved.  I  be- 
lieve that  no  such  position  *was  established,  or,  so  [559 
far  as  I  can  see,  intended  to  be  established  by  the  case  of 
Meg.  V.  Pemhliton;  and  for  myself  I  am  quite  satisfied  that 
in  cases  like  the  present,  if  the  overt  act  from  which  injury 
resulted  be  actuated  by  any  malice,  and  the  injury  is  the 
reasonable  consequence  of  such  overt  act  so  actuated,  malice 
would  be  sufficiently  established.     As  for  Mr.  O'Brien's  ar- 

fument  that  an  act  done  by  the  thief,  while  a  larceny  is 
eing  effected,  for  the  purpose  of  economizing  its  effect,  so 
that  the  amount  of  property  being  abstracted  shall  be  no 
more  than  exactly  what  the  thief  wants,  is  not  an  act  affected 
by  the  felonious  intent,  which  makes  the  whole  thing  done 
a  felony.  I  think  it  must  be  left  for  the  jury,  to  whom  it 
may  be  addressed.     It  is  sufficient  for  me  to  say  that  a  jury 
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miglit  reasonably  take  a  different  view.  On  the  whole, 
though  I  am  clearly  of  opinion  that  there  was  evidence  on 
which  the  jury  niiglit  have  fotind  the  malice  necessary  to 
sustain  the  indictment,  and  that,  notwithstanding'the  ques- 
tion expressly  withdrawn  from  it,  yet  I  think  the  (juestion 
of  malice  was  not  left  to  the  jury  at  all — the  conviction  can- 
not be  sustained. 

O'Brien,  J.:  I  am  also  of  opinion  that  the  conviction 
should  be  quashed,  and  I  was  of  that  opinion  before  the  case 
for  our  consideration  was  amended  by  my  Brother  Lawson. 
I  had  inferred  from  the  original  case  that  his  direction  to  the 
jury  was  to  the  effect  now  expressly  stated  by  amendment, 
and  that,  at  the  trial,  the  Crown's  counsel  conceded  that  the 
j)risoner  had  no  intention  of  burning  the  vessel,  or  of  ignit- 
ing the  rum ;  and  raised  no  questions  as  to  prisoner's  im- 
agming  or  having  any  ground  for  supposing  that  the  fire 
would  be  the  result  or  consequence  of  his  act  in  stealing  the 
rum.  With  respect  to  Reg,  v.  Pembliton  (12  Cox's  C.  C, 
607),  it  appears  to  me  there  were  much  stronger  grounds  in 
that  case  for  upholding  the  conviction  than  exist  in  the  case 
before  us.  In  that  case  the  breaking  of  the  window  was  the 
act  of  the  prisoner.  He  threw  the  stone  that  broke  it ;  he 
threw  it  with  the  unlawful  intent  of  striking  some  one  of 
the  crowd  about,  and  the  breaking  of  the  window  was  the 
direct  and  immediate  result  of  his  act.  And  yet  the  court 
unanimously  quashed  the  conviction  upon  the  ground  that, 
although  the  prisoner  threw  the  stone  intending  to  strike 
some  one  or  more  persons,  he  did  not  intend  to  break  the 
window.  The  courts  above  have  intimated  their  opinion 
that  if  the  jury  (upon  a  question  to  that  effect  being  left  to 
them)  had  found  tnat  the  prisoner,  knowing  the  window  was 
there,  might  have  reasonably  expected  that  the  result  of  liis 
act  would  be  the  breaking  of  the  window,  that  then  the  con- 
viction should  be  upheld.  During  the  argument  of  this  case 
the  Crown  counsel  required  us  to  assume  that  the  jury  found 
their  verdict  upon  the  ground  that  in  their  opinion  the  pris- 
oner may  have  expected  that  the  fire  would  be  the  conse- 
quence of  his  act  in  stealing  the  rum,  but  nevertheless  did 
the  act  recklessly,  not  caring  whether  the  fire  took  place  or 
560]  not.  But  at  the  trial  there  was  not  even  a  *sugges- 
tion  of  any  such  ground,  and  we  cannot  assume  that  the  jury 
formed  an  opinion  which  there  was  no  evidence-  to  sustain, 
and  which  would  be  altogether  inconsistent  with  the  circum- 
stances under  which  the  fire  took  place.  The  reasonable  in- 
ference from  the  evidence  is  that  the  prisoner  lighted  the 
match  for  the  purpose  of  putting  the  spile  in  the  hole  to  stop 
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the  further  running  of  the  rum,  and  that  while  he  was  at- 
tempting to  do  so  the  rum  came  in  contract  with  the  lighted 
match  and  took  fire.  The  recent  case  of  Reg,  v.  Welch  (13 
Cox's  C.  C,  121),  has  been  also  refeiTed  to,  and  has  been  re- 
lied on  by  the  Crown  counsel  on  the  ground  that,  though 
the  jury  found  that  the  prisoner  did  not,  in  fact,  intend  to 
kill,  maim,  or  wound  the  mare  that  had  died  from  the  injury 
inflicted  by  the  prisoner,  the  prisoner  was,  nevertheless,  con- 
victed on  an  indictment  charging  him  with  having  unlawfully 
and  maliciously  killed,  maimed,  or  wounded  the  mare,  and 
such  conviction  was  upheld  by  the  court.  But  on  referring 
to  the  circumstances  of  that  case  it  will  be  seen  that  the  de- 
cision in  it  does  not  in  any  way  conflict  with  that  in  the  pre- 
vious case  of  Reg,  v.  Pembliton,  and  furnishes  no  ground 
for  sustaining  the  present  conviction.  Mr.  Justice  Lmdley, 
who  tried  that  subsequent  case,  appears  to  have  acted  in 
accordance  with  the  opinion  expressed  by  the  judges  in  Reg. 
V.  Pembliton.  Besides  leaving  to  the  jury  the  question  of 
prisoner's  intent,  he  also  left  them  a  second  question,  namely, 
whether  the  prisoner,  when  he  did  the  act  complained  of, 
knew  that  what  he  was  doing  would  or  might  kill,  maim,  or 
wound  the  mare,  and  nevertheless  did  the  act  recklessly, 
and  not  caring  whether  the  mare  was  injured  or  not.  The 
jurv  answered  that  second  question  in  the  affirmative.  Their 
finaipg  was  clearly  warranted  by  the  evidence,  and  the  con- 
viction was  properly  affirmed.  By  those  two  questions  a 
distinction  was  taken  between  the  case  of  an  act  done  by  a 
party  with  the  actual  intent  to  cause  the  injury  inflicted,  and 
the  case  of  an  act  done  by  a  party  knowing  or  believing  that 
it  would  or  might  cause'such  injury,  but  reckless  of  the  re- 
sult whether  it  did  or  did  not.  In  the  case  now  before  us 
there  was  no  ground  whatever  for  submitting  to  the  jury 
any  question  as  to  the  prisoner  believing  or  supposing  that 
the  stealing  of  the  rum  would  be  attended  with  a  result  so 
accidental  and  so  dangerous  to  himself.  During  the  argu- 
ment doubts  were  suggested  as  to  the  soundness  of  the  de- 
cision in  Reg,  v.  PeTnbliton;  but  in  my  opinion  that  case 
was  rightly  decided,  and  should  be  followed.  Its  authority 
was  not  questioned  in  Reg,  v.  Welch^  in  which  tlie  judges 
who  constituted  the  court  were  different  from  those  who 
had  decided  Reg.  v.  Pemblifon,  with  the  exception  of  Lord 
Coleridge,  who  delivered  the  judgments  of  the  court  on 
both  occasions. 

Keogh,  J. :    I  have  the  misfortune  to  differ  from  the  other 
members  of  the  court.     I  think  it  very  fortunate  for  the 
19  Eng.  Rep.  74 
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prisoner  that  this  case  has  lasted  so  lon^,  and  has  received 
such  elaborate  consideration,  for  I  cannot  be  considered  as 
violating  judicial  confidence  when  I  state  that  if  the  case 
561]  were  decided  when  *the  arguments  closed  the  con- 
viction would  stand.  With  regard  to  the  alteration  made 
by  the  learned  judge  who  tried  the  case,  I  have  read  it,  and 
I  do  not  understand  it  to  make  a  particle  of  dijfference,  from 
what  we  had  so  clearly  and  distinctly  stated  during  the  pro- 
gress of  the  argument.  With  regard  to  the  decision  of  the 
English  Court  of  Criminal  Appeal  in  the  case  of  Jteg.  v. 
Pembliton,  so  much  relied  on  for  the  prisoner,  there  ap- 
peared to  be  considerable  hesitation  among  the  members  of 
the  bench  whether  they  would  venture  to  overrule  that  de- 
cision. Baron  Deasy,  indeed,  mentioned  that  he  would  not 
hesitate  to  do  so,  and  in  doing  so  he  would  be  only  follow- 
ing suit  to  the  Court  of  Criminal  Appeal  in  England,  for 
that  court  overruled  the  decision  of  this  court  in  Meg.  v. 
Fanning.  Probably,  I  would  not  have  the  same  cause  for 
not  hesitating  to  overrule  them,  for  in  that  case  I  was  in  the 
minority  whose  opinion  they  affirmed  ;  but  in  this  particu- 
'  lar  case  I  see  no  reason  why,  having  a  very  clear  and  distinct 
opinion  in  favor  of  a  conviction  I  should  not  express  it,  not- 
withstanding that  I  have  the  misfor^tune  to  diflrer  from  my 
learned  bretnren  and  also  have  in  some  way  to  run  at  cross 
purposes  with  the  decision  in  Reg.  v.  Pembliton.  \  am, 
therefore,  of  opinion,  that  the  conviction  should  stand*  as  I 
consider  all  questions  of  intention  and  malice  are  closed  by 
the  finding  of  the  jury,  that  the  prisoner  committed  the  act 
with  which  he  was  charged  whilst  engaged  in  the  commission 
of  a  substantive  felony.  On  this  broad  ground,  irrespective 
of  all  refinements  as  to  ''recklessness''  and  ''wilfulness," 
I  think  the  conviction  is  sustained ;  and  although,  if  neces- 
sary, prepared  to  decide  this  case  irrespective  of  Reg,  v. 
Pembliton^  I  think  I  could  distinguish  this  case  from  Reg. 
V.  Pembliton^  in  which  the  judges  appear  to  have  been  car- 
ried away  by  the  very  specific  and  negative  findings  of  the 
jury  as  to  the  intention  of  the  defendant. 

Palles,  C.B.:  I  concur  in  the  opinion  of  the  majority  of 
the  court,  and  I  do  so  for  the  reasons  already  stated  by  my 
Brother  Fitzgerald.  I  agree  with  my  Brother  Keogh  that 
from  the  facts  proved  the  inference  might  have  been  legiti- 
mately drawn  that  the  setting  fire  to  the  ship  was  malicious 
within  the  meaning  of  the  24  &  25  Vict.  c.  97.  I  am  of 
opinion  that  that  inference  was  one  of  fact  for  the  jury,  and 
not  a  conclusion  of  law  at  which  we  can  arrive  upon  the 
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case  before  us.  There  is  one  fact  from  which,  if  found, 
that  inference  would,  in  my  opinion,  have  arisen  as  matter 
of  law,  as  that  the  setting  lire  to  the  ship  was  the  probable 
result  of  the  prisoner's  act  in  having  a  lighted  match  in  the 
place  in  question  ;  and  if  that  had  been  found  I  sliould  have 
concuixed  in  the  conclusion  at  which  Mr.  Justice  Keogh  has 
arrived.  In  my  judgment  the  law  imputes  to  a  person  who 
wilfully  commits  a  criminal  act  an  intention  to  do  every- 
thing which  is  the  probable  consequence  of  the  act  consti- 
tuting the  corpus  delicti  which  actually  ensues.  In  my 
opinion  this  inference  arises  irrespective  of  the  particular 
consequence  which  ensued  *being  or  not  being  fore-  [562 
seen  by  the  criminal,  and  whether  his  conduct  is  reckless  or 
the  reverse.  This  much  I  have  deemed  it  right  to  say  to 
prevent  misconception  as  to  the  grounds  upon  which  my 
opinion  is  based.  I  wish  to  add  one  word  as  to  Reg,  v. 
Pembliton  (12  Cox's  C.  C,  607).  In  my  opinion  the  learned 
judges  who  were  parties  to  that  decision  never  intended  to 
decide,  and  did  not  decide,  anything  contrary  to  the  views 
I  have  expressed.  That  they  did  not  deem  actual  intention, 
as  distinguished  from  implied  intention,  essential  is  sho<vn 
bjr  the  subsequent  case  of  Meg,  v.  Welchy  in  which  an  in- 
dictment under  the  40th  section  of  the  same  act  was  upheld, 
although  actual  intention  was  negatived  by  the  jury.  The 
facts  found  in  answer  to  the  second  question  in  that  case 
cannot  have  been  relied  upon  as  evidence  of  actual  intention. 
As  evidence  they  would  have  been  valueless  in  face  of  the 
finding  negativing  the  fact  which  in  this  view  they  would 
have  ^\xt  tended  to  prove.  Their  value  was  to  indicate  a 
state  of  facts  in  which  intention  was  imputed  by  an  irre- 
futable inference  of  law.  It  was  not  germane  to  the  actual 
decisions  in  Reg.  v.  Pembliton  and  Reg,  v.  Welch  to  deter- 
mine whether  the  state  of  facts  from  which  this  inference  of 
law  arises  is  that  suggested  in  the  flrst  case  and  acted  upon 
by  the  second,  or  the  circumstance  of  one  act  being  the 
natural  consequence  of  the  other.  Some  of  the  learned 
judges,  no  doubt,  during  the  arguments  and  in  their  judg- 
ments in  the  first  case  indicate  a  state  of  facts  from  which 
this  inference  would  arise.  They  do  not  decide  that  the 
same  inference  might  not  arise  in  the  other  state  of  facts  to 
which  I  have  alluded.  If,  contrary  to  my  own  view  of  that 
case,  it  shall  be  held  to  involve  that  intention  to  do  thafc 
which  is  a  necessary  consequence  of  a  wrongful  act  wilfully 
committed  is  not  an  inference  irrefutable  as  matter  of  law,  I 
must  say,  with  unfeigned  deference,  that  I  shall  hold  myself 
free  hereafter  to  decline  to  follow  it.     The  Lord  Chief  Jus- 
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tice  of  the  Common  Pleas,  wJio,  in  consequence  of  illness, 
has  been  unable  to  preside  to-day,  has  authorized  me  to 
state  that  he  considers  that  the  case  before  us  is  concluded 
by  Reg.  v.  Pembliton. 

Deasy,  B.,  and  Lawson,  J.,  concurred. 

Conviction  quasTied. 


[18  Cox's  Criminal  Cjises,  575.] 

COURT  OF  APPEAL. 

Feb.  9  and  10,  1877. 

(Before  Mellish,  L.  J.,  Baggallay  and  Brett,  J  J.  A.) 

576]  *MiLissicH  V.  Lloyds  (*). 

lAbd — Report  oferimiiial  trial — Privilege — Question  for  the  jury — Order  JTL,  rule  10, 

of  the  Judic4Uure  Ael^  1876 — Entering  judgment. 

G.  was  tried  and  convicted  for  conspiracy  with  the  plaintiff  to  defraud  nnder- 
writers. 

The  plaintiff  was  abroad  at  the  time  of  the  trial,  and  the  defence  for  6.  was  that 
the  plaintiff  was  really  the  guilty  party. 

The  defendants  published  a  report  of  the  trial  in  a  pamphlet  containing  the  speech 
of  the  prosecuting  counsel  and  the  judge's  summing  up,  but  not  the  whole  evidence 
nor  the  speech  of  G.*s  counsel  in  defence. 

The  plaintiff  brought  an  action  against  the  defendants  for  libel  contained  in  the 
pamphlet.  Go  the  action  being  tried,  the  jury  found  against  the  defendants  on  their 
plea  of  justification,  with  £1,000  damages,  and  the  judge  expressing  an  opinion  that 
the  report  could  not  be  a  fair  one,  because  the  whole  of  the  evidence  was  not  set 
out,  left  both  parties  to  move  to  enter  judgment  under  Order  XL,  rule  10,  of  the 
Judicature  Act,  1875. 

The  Court  of  Appeal  (affirming  the  decision  of  the  Common  Pleas  Division) 
directed  a  new  trial,  on  the  ground  that  the  question  of  whether  the  report  was  (air 
or  not  should  have  been  loft  to  the  jury. 

Under  Order  XL,  of  the  Judicature  Act,  1876,  the  court  has  power  to  order 
judgment  to  be  entered  in  the  same  way  as  the  judge  at  the  tfial,  as  a  matter  of  law, 
should  have  directed  it  to  be  entered ;  but  the  court  has  no  power  to  withdraw 
questions  of  fact  from  the  jury  which  are  properly  for  their  consideration. 

This  was  an  appeal  from  a  decision  of  the  Common  Pleas 
Division. 

At  the  Bodmin  Summer  Assizes,  1873,  one  Guerra  was 
576]  tried  *before  Kelly,  C.B.,  on  a  charee  of  conspiring 
with  the  plaintiff  to  defraud  underwriters.  Uuerra's  defence 
was  that  the  plaintiff,  and  not  he,  was  the  guilty  party. 
Guerra  was  convicted  and  sentenced  to  four  months'  im- 
prisonment. 

The  plaintiff  was  absent  from  England  when  the  trial  took 
place,  and  appears  to  have  been  assumed  to  be  guilty  all 
through  the  proceedings. 

Q)  Reported  by  W.  Appletox,  Esq.,  Barrister-at^Law. 
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Tlie  defendants  afterwards  published  and  circulated  a 
pamphlet  purporting  to  contain  a  report  of  the  proceedings 
at  the  trial.  The  pamphlet  contained  the  speech  of  tne 
prosecuting  counsel  and  the  summing  up  of  the  judge,  but 
not  the  evidence  in  full,  or  the  speech  of  counsel  for  the 
prisoner.  The  plaintiff  thereupon  brought  an  action  for  libel 
against  the  defendants. 

Pleas:  Not  guilty  and  justification. 

The  action  was  tried  before  Lord  Coleridge,  C.J.  The 
jury  found  for  the  plaintiff,  with  £1,000  damages,  on  the 
issues  of  justification.  Lord  Coleridge,  C.  J.,  expressed  his 
opinion  that  the  report  could  not  be  a  fair  one,  as  the  pro- 
ceedings at  the  criminal  trial  were  only  partially  reported, 
and  he  left  both  parties  to  move  for  judgment  under  Ord. 
XL,  r.  10,  of  the  Judicature  Act,  1876. 

A  rule  was  obtained  for  the  defendants  in  the  Common 
Pleas  Division  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  against  evidence  and  the  damages  excessive,  or  to 
enter  judgment  for  the  defendants,  on  the  ground  that  the 

Sublication  was  privileged,  and  the  judge  should  so  have 
irected  the  jury. 

The  Common  Pleas  Division  (Lord  Coleridge,  C.  J.,  Den- 
man  and  Lindley,  JJ.)  refused  to  enter  the  verdict  for  the 
defendants,  but  directed  a  new  trial. 

The  defendants  appealed  from  this  decision. 

Benjamin,  Q.C.  (/.  C,  Matthew  with  him),  for  the  de- 
fendants: The  pamphlet  was  a  fair  report  of  Guerra's 
trial,  and  therefore  privileged.  The  Chief  Baron  went 
through  the  evidence  in  summing  up  and  his  abstract  of 
the  evidence  is  published.  It  cannot  be  for  the  jury  to  say 
whether  his  charge  to  the  jury  on  Guerra's  trial  was  fair  or 
not.  [Mellish,  L.J. :  It  is  not  a  question  whether  the 
summing  up  is  fair  as  regards  the  man  who  was  being  tried, 
but  whether  it  was  fair  as  regards  a  man  who  was  not 
being  tried.]  The  incompleteness  consists  in  omitting  evi- 
dence injurious  to  Milissich.  [B  ago  allay,  J.  A.:  Might 
not  the  part  omitted  possibly  have  shown  how  slight  the 
evidence  against  Milissich  really  was,  and  would  not  that 
be  a  question  for  the  jury  ?]  No  doubt  the  question  whether 
a  report  is  fair  or  not  is  for  the  jury,  but  all  questions  for 
the  jury  presuppose  a  foundation  in  the  existence  of  some 
evidence,  and  here  there  was  no  evidence  to  go  to  the  jury 
that  it  was  not  a  fair  report.  The  only  important  evidence 
which  was  not  referred  to  in  the  summing  up  of  the  Chief 
Baron,  and  was  therefore  omitted  from  the  pamphlet,  was 
that  of  Richards,  the  average  stater,  and  his  evidence  told 
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strongly  against  Milissich.  The  jury  stopped  the  sunaminjj 
577]  *up  before  the  Chief  Baron  got  so  far  as  Richards^ 
evidence,  and  convicted  Guerra.  The  three  witnesses  ex- 
amined after  Richards,  and  whose  evidence  was  omitted, 
merely  proved  formal  matters.  Everyone  has  a  right  to 
know  what  passes  in  court,  and,  therefore,  reports  of  trials 
are  privileged;  but  it  is  impossible,  in  giving  reports  of 
trials,  to  insert  every  word  of  the  evidence.  2f  the  court 
feel  that  a  verdict  for  the  plaintiff  could  not  be  sustained, 
but  judgment  should  be  entered  for  the  defendants,  under 
Order  XL,  the  case  ought  not  to  be  sent  back  for  a  new 
trial. 

jDay,  Q.C.,  and  MacLeod^  for  the  plaintiff:  This  point 
was  not  properly  raised  at  the  trial;  the  true  issue  tried 
was  on  the  justification,  and  that  was  found  against  the  de- 
fendants. When  the  libel  is  proved  the  proof  of  privilege 
is  on  the  defendants,  and  it  is  not  satisfied  by  showing  that 
the  pamphlet  was  headed  ''Report  of  trial,"  &c.  It  ought 
in  all  cases  to  be  left  to  the  jury  to  say  whether  the  report 
was  fair  or  not ;  if  they  find  against  the  evidence,  their  End- 
ing may  be  set  aside;  but  a  verdict  ought  not  to  be  entered 
contrary  to  the  finding.  [Breti\  J.  A.:  There  is  a  difference 
between  no  evidence  and  a  verdict  against  evidence.  Hel- 
lish, L.J.:  By  the  Judicature  Act,  where  the  judge  ought 
to  have  nonsuited,  the  court  can  enter  the  verdict  for  the 
defendants  without  leave  reserved.]  Here  there  was  clearly 
a  question  for  the  jury,  for  the  comparison  of  the  evidence 
given  on  Guerra's  trial  and  the  pamphlet  was.  for  them. 
\Ve  rely  on  Richards'  evidence  as  m  favor  of  Milissich.  A 
verdict  against  Guerra  is  not  necessarily  a  verdict  against 
Milissich.  The  remarks  of  the. Chief  Baron  in  passing 
sentence  on  Guerra,  which  are  published,  are  very  damag- 
ing to  Milissich.  This  differs  from  ordinary  reports  of  trials, 
because  the  publication  is  not  for  the  purpose  of  conveying 
information  to  the  public,  but  for  the  benefit  of  the  business 
of  underwriters :  see  Starkie  on  Libel,  3d  edit.,  p.  222. 
Lewis  V.  Walter  (4  B.  &  A.,  605),  Flint  v.  Pike  (4  B.  &  C, 
473),  and  Saunders  v.  Mills  (6  Bing.,  213)  are  strong  au- 
thorities for  the  plaintiff.     The  latter  case  is  very  like  tliis. 

Benjamin^  Q.C.,  in  reply:  Lloyds  Act,  1871  (34  &  35 
Vict.  c.  21),  s.  32,  recognizes  the  duty  of  Lloyds  to  investi- 
gate cases  of  fraud  on  underwriters.  He  cited  also  Duncan 
V.  Thwaites  (3  B.  &  C,  556);  Lewis  v.  Lecy  (E.  B.  &  K, 
637);  Hemoood  v.  Harrison  (;i%  L.  T.  Rep,,  N.S.,  938;  L. 
Rep.,  7  C.  P.,  606;  41  L.  J.,  206,  C.  P.) 
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Mellisii,  L.  J. :  In  this  case  the  defendants  have  appealed 
from  a  decision  of  the  Common  Pleas  Division,  ordering  a 
new  trial  on  the  ground  that  the  verdict  given  for  the  plain- 
tiff was  against  the  weight  of  evidence.  They  are  not  satis- 
fied with  that  order,  but  they  come  before  us  to  have 
judgment  entered  for  themselves.  Tlie  question  for  us  is  an 
important  one,  as  to  the  power  of  the  court  to  enter  judg- 
ment under  the  Judicature  *Acts.  Now,  although  the  [578 
Judicature  Acts  do  undoubtedly  give  very  general  powers 
to  tlie  court  as  to  entering  of  judgment,  it  is  clearly  not 
intended  by  the  Legislature  that  the  court  should  take  ad- 
vantage of  that  general  rule  to  remove  questions  from  the 
consideration  of  the  jury  which  are  questions  of  fact  prop- 
erly for  their  consideration.  The  action  was  brought  by 
the  plaintiff  against  Lloyds  for  an  alleged  libel  published 
by  Lloyds  in  a  pamphlet.  At  the  trial,  no  doubt,  the  de- 
fence of  privileged  communication  was  raised  and  Lord 
Coleridge  expressed  an  opinion  that. Lloyds  would  not 
liave  the  same  privilege  as  an  ordinary  newspaper ;  and  he 
alsQ  expressed  an  opinion  that,  inasmuch  as  only  the  speech 
of  the  prosecuting  counsel  and  the  summing  up  of  the  judge, 
and  not  the  speech  of  the  counsel  for  the  defence,  at  the 
criminal  trial  was  published,  the  report  could  not  be  a  fair 
one  of  the  trial.  I  cannot  agree  with  either  of  these  doubts. 
I  cannot  think  there  is  any  difference  between  the  privilege 
attaching  to  a  report  in  a  newspaper  or  in  a  pamphlet,  unless 
some  question  of  malice  is  raised.  Of  course,  if  actual 
malice  is  alleged,  the  fact  that  the  libel  was  published  in  a 
amphlet  and  not  in  a  newspaper  might  be  very  material, 
ut  when  no  such  allegation  is  made  I  cannot  conceive  there 
is  any  difference.  I  also  cannot  agree  that  the  mere  fact 
that  the  publisher  did  not  publish  the  evidence  in  full,  but 
only  the  summing  up  of  the  judge  and  the  speech  of  the 
prosecuting  counsel,  made  the  report  of  the  trial  an  unfair 
one.  I  think  that  proposition  implies  that  proceedings  at 
trials  cannot  be  reported  at  all  unless  they  are  reported  in 
full.  It  must,  therefore,  be  sufficient  to  publish  a  fair 
abstract  of  the  evidence.  Now,  I  do  not  know  how  the  re- 
porter could  do  better  than  take  the  judge's  summing  up  to 
get  that  fair  abstract,  although  I  do  not,  of  coarse,  lay  down 
as  a  matter  of  law  that  the  summing  up  of  a  judge  is  neces- 
sarily a  correct  summary  for  the  report.  I  think  this  re- 
port may  be  fair  or  it  may  be  unfair;  but  then,  is  it  a 
?uestion  of  fact  or  law  whether  the  report  is  fair  or  unfair? 
think  that  it  is  a  question  of  fact  and  should  be  left  to  the 
jury  to  determine.     Then  the  argument  is  that  the  evidence 
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is  all  one  wa^  and  that  it  is  useless  sending  the  case  down 
to  a  liew  trial  because  no  jury  could  reasonably  find  the 
other  way.  In  my  opinion,  the  court  must  be  very  cautious 
not  to  take  upon  itself  the  functions  of  a  jury.  Notwith- 
standing the  great  powers  given  bv  the  Judicature  Acts,  it 
is  still,  of  course,  the  province  of  the  jnry  to  determine 
between  the  credibility  of.  witnesses  on  either  side.  Here, 
however,  the  question  is  more  what  is  the  inference  to  b« 
drawn  from  the  facts  proved  in  evidence.  The  general 
inference  to  be  drawn  from  all  the  facts,  as  in  Lewis  v.  Levy 
{8up.\  is  for  the  jury.  There  the  whole  proceedings  before 
the  magistrates  were  put  in  evidence,  in  order  to  judge  of 
the  fairness  of  the  report.  Here  a  full  shorthand  note  is 
produced,  and,  being  placed  in  the  hands  of  the  jury,  they 
are  to  draw  the  inference,  and  not  the  court.  Now,  although 
579]  I  think  that  *persons  might  draw  very  unfair  in- 
ferences against  a  man  who,  like  the  plaintiff,  did  not  ap- 
pear at  the  trial  himself  and  could  not  aefend  himself  from 
the  charges  which  were  made  against  him.  on  both  sides, 
still,  if  the  report  is  a  fair  one  of  what  took  place  the  de- 
fendants will  De  privileged.  The  question  for  the  jury  will 
be  at  the  new  trial — was  the  report  a  fair  one  and  would  it 
given  a  fair  notion  to  people  who  were  not  there  of  what 
took  place!  That  question  is  one  for  the  jury  and  I  think 
the  case  should,  thei^fore,  be  sent  for  a  new  trial. 

Baggallay,  J. a.:  The  statements  in  the  report,  as  far 
as  they  go,  are  admittedly  correct,  but  they  also  admittedly 
do  not  include  the  whole  of  what  took  place.  I  abstain  from 
giving  any  opinion  whether  the  report  was  a  fair  one  or  not, 
but  I  think  that  the  fairness  or  unfairness  of  it  is  essentially 
a  question  for  the  jury.  The  Common  Pleas  Division  have 
decided  that  the  case  should  be  submitted  to  a  jury  and  I 
agree  with  them. 

Beett,  J. a.:  This  case  must  be  taken  as  if  the  plaintiff 
was  asking  that  judgment  should  be  entered  for  him  and  the 
defendants  were  asking  us  to  enter  it  for  them.  At  the  trial 
the  judge  declined  to  enter  judgment  for  either  side,  but  left 
both  parties  to  move  for  judgment.  Then  it  is  suggested 
that,  although  there  may  be  some  evidence  to  go  to  the  jnry, 
the  court  oiigjit  not  to  send  the  case  to  trial  again  if  it  is  sat- 
isfied that  the  evidence  on  one  side  is  so  strong  that  no  jury 
ought  to  find  against  it.  This  raises  a  question  of  the  inter- 
pretation of  Order  XL,  of  the  Judicature  Act,  1876,  and  the 
rules  of  that  order.  Now,  certain  rules  of  that  order  have 
been  altered  by  the  rules  of  1876,  but  not  so  as  to  make  any 
difference  in  the  points  before  us  in  this  case,  because  the 
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10th  rale  is  not  altered,  and  under  that  rale  it  seems  to  me 
the  court  has  been  required  to  enter  judgment.  The  court 
has  authority  to  direct  jadgment  to  oe  entered  according  to 
law  and  therefore,  if  at  the  trial  the  judge  according  to  law 
was  bound  to  direct  the  virdict  to  be  entered  for  the  plain- 
tiff, we  are  bound  to  direct  it  to  be  entered  in  the  same  way. 
In  other  words,  we  ought,  even  if  a  question  has  been  im- 
properly left  to  the  jury  and  answered  by  them,  to  direct 
;  udgment  to  be  entered  as  the  judge  should  have  directed  it 
o  be  entered,  I  am,  therefore,  of  opinion  that  if  the  judg- 
ment ought  to  have  been  entered  for  the  defendants  as  a 
matter  ot  law  we  ought  now  so  to  direct  it  to  be  entered. 
This  is  an  action  of  libel  and  the  defence  is  that  the  defen- 
dants were  privileged  in  publishing  what  is  complained  of. 
Now,  there  are  different  grounds  of  privilege  and  amongst 
them  there  is  this,  that  the  matter  complained  of  is  contained 
in  a  fair  report  of  a  trial  in  a  court  ol  justice,  but  it  is  for 
the  person  publishing  the  report  to  show  that  he  is  privileged 
and  that  the  report  is  a  fair  one  of  a  trial  which  has  taken 
place  in  a  court  of  law  ;  so  tliat,  when  a  plaintiff  brings  his 
action  for  libel  and  the  privilege  I  have  described  is  set  up, 
the  question  is  whether  or  not  the  report  was  or  not  a  fair 
one  of  a  trial  which  took  place  in  a  court  *of  law.  [580 
In  the  present  case  it  has  been  said  that  the  report  cannot 
be  privileged  because  it  is  not  published  by  a  newspaper  but 
by  a  private  body.  I  cannot  agree  to  this ;  the  privilege 
seems  to  me  precisely  the  same  in  either  case,  and  1  think  it 
is  precisely  the  same  as  a  matter  of  law.  In  both  cases  it 
seems  to  me  that  although  the  report  might  be  fair,  yet,  if 

£ublished  with  express  malice  it  would  not  be  protected, 
ecause  if  published  with  a  malicious  intent,  however  accu- 
rate the  report,  the  privilege  would  be  lost.  Then  it  was 
said  that  judgment  should  be  entered  for  the  plaintiff  be- 
cause only  part  of  the  proceedings  at  the  trial  was  pub- 
lished. I  cannot  agree  that  that  is  so  because,  if  it  was  a 
fair  description  of  what  happened,  I  think  it  would  be  privi- 
leged. I  do  not  think  that  the  summing  of  the  judge  is 
necessarily  a  fair  report  of  the  evidence,  it.  may  only  be  a 
fair  report  of  the  speech  of  the  prosecuting  counsel.  It 
seems  to  me  that  it  can  make  no  difference  that  the  report 
is  of  what  the  judge  has  said,  but  the  defendant  must  go 
further  and  satisfy  the  tribunal  that  it  was  in  fact  an  accu- 
rate account  of  what  took  place  at  the  trial,  and  I  think  that 
must  be  taken  to  mean  a  fair  report  with  reference  to  its 
effect  upon  the  plaintiff's  character.  The  evidence  upon 
which  to  decide  the  question  may  be  parol  evidence  of  what 
19  Eng.  Rep.  75 
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took  place  within  the  conrfc.  If  so,  the  question  for  the 
jury,  if  they  believe  the  witnesses,  is  whether  the  report  is 
fair.  But  if  the  evidence  is  not  parol,  but  a  shorthand 
writer's  note,  admitted  to  be  correct  by  both  sides,  is  pro- 
duced, the  fairness  of  the  report  is  tested  by  a  comparison 
of  it  with  the  shorthand  writer's  note.  Now,  supposing  it 
to  be  admitted  that  what  was  published  was  a  ve7'batim 
report  of  what  took  place,  I  should  have  said  that  it  would 
be  proved  beyond  all  doubt  that  the  report  was  privileged, 
and  that  the  judge  would  have  been  bound  to  direct  that  it 
was  privileged ;  but  if  the  matter  complained  of  differs  from 
that  which  took  place  at  the  trial,  then  if  it  differs  so  little 
that  no  reasonable  man  could  say  that  what  was  omitted 
could  affect  the  minds  of  the  jury,  I  think  the  judge  ought 
to  direct  the  jury  that  privilege  was  proved  and  that  they 
ought  to  find  for  the  defendant;  but  when  it  is  not  abso- 
lutely certain  that  what  is  omitted  could  not  affect  the  mind 
of  a  reasonable  man,  then  it  is  for  the  jury  to  say  whether 
it  could  or  not.  It  is  a  recognized  rule  that  where  there  is 
some  evidence  judges  will  not  interfere  with  the  verdict,  but 
when  there  is  no  evidence  they  will.  If  the  matter  is  so 
conclusive  that  no  reasonable  man  could  find  otherwise  than 
in  one  way,  then  the  court,  as  a  matter  of  law,  should  direct 
the  iury  to  find  that  way  ;  but  the  moment  a  reasonable  man 
might  say  that  what  was  omitted  might  have  an  effect  in 
favor  of  the  plaintiff,  then  the  question  is  for  the  jury. 
Now,  I  cannot  say  that  what  was  omitted  here  could  not 
possibly  influence  the  mind  of  a  reasonable  man.  I  may 
nave  a  strong  opinion  to  which  side  the  balance  of  evidence 
inclines,  but  I  cannot  say  that  a  reasonable  man  might  not 
think  otherwise.  I  therefore  think  that  the  judgment  of 
681]  *the  Common  Pleas  Division  ordering  a  new  trial 
(although  given,  I  may  be  permitted  to  observe,  on  other 
grounds),  should  be  afBrmed.  I  may  add  that  I  think  the 
case  of  Lewis  v.  Levy  {sup.),  which  was  cited  for  the  defen- 
dants, is  an  authority  for  whatever  we  have  held  in  this  case. 

JvdgTnent  below  affirmed. 

Solicitors  for  the  plaintiff :  Simpson  &  Co, 

Solicitors  for  the  defendants :    Waltons^  Bubb  &  Walton. 
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[18  Cox's  Criminal  Cases,  688.] 

COURT  OP  APPEAL. 

Saturday,  Feb.  10,  1877. 

(Before  KeUj,  C.B.,  Mellor,  J.,  Lush,  J.,  Denman,  J.,  and  Hnddleston,  B.) 

*Rfxj.  V.  Oliver  and  Austin  (*).  .[588 

JfuUdment — Amendment  after  verdict — Debtors  Act,  1869. 

The  Debtors  Act,  18tf9  (82  <fe  88  Vict.  c.  62),  s.  11,  subs.  16,  enacts  that  any  per- 
son adjudged  bankrupt  shall  be  guilty  of  a  misdemeanor  if  within  four  months  before 
the  presentation  of  a  bankruptcy  petition  against  him,  he  beine  a  trader,  pawns, 
pledget!,  or  disposes  of,  otherwise  than  in  the  ordinary  way  of  his  trade,  any  prop- 
erty which  he  has  obtained  on  credit  and'  has  not  paid  for,  unless  the  jury  is  satia- 
fied  that  he  had  no  intent  to  defraud. 

An  indictment  stated  that  heretofore  and  before  the  committing  of  the  offence 
next  hereinafter  mentioned,  to  wit,  on,  <&c.,  A.  A  B.  were  adjudicated  bankrupts, 
and  that  the  said*  A.  A  B.  afterwards,  with  intent  to  defraud  their  creditors,  unlaw- 
fully, within  four  months  next  before  the  presentation  of  a  bankruptcy  petition 
against  them,  they  being  traders,  did  pawn,  pledge  and  dispose  of,  otherwise  than 
in  the  ordinary  way  of  their  trade,  certain  property  which  they  had  obtained  upon 
credH,  and  had  not  paid  for. 

JJeid,  on  objection  after  verdict,  that  the  indictment  did  not  show  substantially 
an  offence  under  the  above  enactment  (Mellor,  J.,  and  Huddleston,  B.,  doubting),  and 
that  an  amendment  could  not  then  be  made. 

Case  reserved  for  the  opiAion  of  this  court  by  the  Re- 
corder of  Hastings. 

At  the  Quarter  Sessions  of  the  Peace  for  the  borough  of 
Hastings,  held  before  me  as  Recorder,  on  the  37th  October, 
1876,  an  indictment  carad  on  to  be  tried  against  the  defen- 
dants framed  ander  subsects.  3,  9,  12,  14,  and  16  of  sect.  11 
of  32  &  33  Vict.  c.  62  (The  Debtors  Act,  1869). 

*The  defendants  were  acquitted  on  the  first  four  [589 
counts,  and  convicted  on  the  5th,  which  was  as  follows : 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  fur- 
ther present  that  heretofore  [and  before  the  committing  of 
the  offence  next  hereinafter  mentioned],  to  wit,  on  the  6th  of 
March,  in  the  year  of  our  Lord,  1876,  James  Oliver  and 
Thomas  Austin  were  adjudicated  bankrupts,  and  that  the 
said  James  Oliver  and  Thomas  Austin  [afterwards]  with  in- 
tent to  defraud  their  creditors,  unlawfully,  within  four 
months  next  before  the  presentation  of  a  bankruptcy  peti- 
tion against  them,  they  being  ti-aders,  did  pawn,  pledge, 
and  dispose  of  otherwise  than  in  the  ordinary  way  of  tkeir 
trade,  certain  property  which  they  had  obtained  upon  credit, 
and  had  not  paid  for,  against  the  form,  &c. 

A  motion  was  then  made  in  arrest  of  judgment  to  quash 
the  count,  on  the  ground  that  it  was  bad  upon  the  face  of  it, 

(})  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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and  repugnant,  inasmuch  as  it  stated  in  the  first  part  of 'it 
that  the  offence  was  committed  after  the  bankruptcy,  which 
it  could  not  be ;  and  in  the  other  part  of  the  count  that  it 
had  been  committed  before  the  bankruptcy. 

I  held  that,  *supposinpf  the  count  as  it  originally  stood  to 
be  bad  after  verdict,  which  I  doubted,  I  had,  at  all  events, 
power  to  amend  it,  and  I  did  amend  it  by  striking  out  the 
words  in  brackets  as  above,  but  I  reserved  the  point  for  the 
opinion  of  the  Court  for  the  Consideration  of  Crown  Cases 
Reserved,  and  bound  the  defendants  over  to  come  up  for 
judgment  at  the  next  sessions. 

If  the  court  should  be.  of  opinion  that  the  count  is  bad 
after  verdict  as  it  originally  stood,  and  that  I  had  no  power 
to  amend  it  as  above,  then  the  coiinl  is  to  be  quashed.  But 
if  the  court  should  be  of  a  contrary  opinion  on  either  of 
these  points,  then  the  verdict  is  to  stand,  and  tKe  defendants 
are  to  come  up  for  judgment  accordingly. 

R.  H.  Hurst,  Recorder  of  Hastings. 

•7".  P.  Orain^  for  the  prisoner :  This  conviction  cannot  be 
sustained.  First,  there  is  no  power  to  amend  after  verdict 
under  the  13  &  14  Vict.  c.  100,  s.  25  {Reg,  v.  Larkin^ 
Dears.  C.  C,  365 ;  6  Cox's  C.  C,  377 ;  Reg.  v.  Frost,  Dears. 
C.  C,  474 ;  6  Cox's  C.  C,  526).  Secondly,  the  5th  count  of 
the  indictment  is  bad ;  it  is  framed  upon  the  Debtors  Act, 
1869  (32  &  33  Vict.  c.  62),  s.  11,  subs.  15.  The  section  be- 
gins *' Any  person  adjudged  bankrupt  shall,  in  each  of  the 
cases  following  be  deemed  guilty  of  a  misdemeanor";  and 
then  the  15th  subsection  describes  this  case  in  the  words  fol- 
lowing: "If  within  four  months  next  before  the  presenta- 
tion of  a  bankruptcy  petition  against  him,  he,  being  a 
trader,  pawns,  pledges,  or  disposes  of  otherwise  than  in  the 
ordinary  way  of  his  trade,  any  property  which  he  has  ob- 
tained on  credit  and  has  not  paid  for,  unless  the  jury  is 
satisfied  that  he  had  no  intent  to  defraud."  The  words 
*' Any  person  adjudged  bankrupt"  run  through  each  of  the 
590]  subsections,  and  it  would  *not  be  sufficient  merely 
to  a  lege  in  the  indictment  that  ''the  prisoners  with  in- 
tent, &c.,  unlawfully,  within  four  months  next  before  the 
presentation  of  a  bankruptcy  petition  against  them  did,"  &c. 
That  would  disclose  no  offence,  as  very  often  such  petitions 
are  not  proceeded  with  or  are  dismissed,  and  no  adjudica- 
tion of  bankruptcy  takes  place  upon  them.  The  averment, 
therefore,  that  the  prisoners  were  adjudicated  bankrupt  is  a 
material  and  necessary  averment,  and  reading  the  indict- 
ment without  the  amendment,  it  stands  thus,  that  before 
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the  offence  the  prisoners  were  adjudicated  bankrupts,  and 
they  afterwards,  within  four  months  next  before  the  presen- 
tation of  a  petition  of  bankruptcy,  committed  the  offence, 
which  could  not  be,  as  the  offence  must  be  committed  before 
the  adjudication  of  bankruptc3^ 

WluougJtby^  for  tlie  prosecution  :  The  introductory  par- 
agraph in  the  indictment  as  to  the  adjudication  of  bank- 
ruptcy, is  mere  inducement,  and  may  be  rejected  as  sur- 
plusage. It  is  only  necessary  to  set  forth  the  substance  of 
the  offence  in  the  words  of  the  act  (32  &  33  Vict.  c.  62,  s.  29), 
without  alleging  or  setting  forth  any  debt,  act  of.  bankrupts 
cy,  trading,  adjudication,  or  any  proceedings  in,  or  order, 
warrant,  or  document  of  any  court  acting  under  the  Bank- 
ruptcy Act,  1869.  After  striking  out  the  introductory  par- 
agraph, a  sufficient  description  of  the  offence  would  remain. 
[Lusu,  J.:  What,  though  the  petition  may  have  been  dis- 
missed 3  This  indictment  would  be  proved  if  the  prisoners 
had  been  adjudicated  bankrupts  ten  years  ago,  and  after- 
wards a  second  petition  in  bauKruptcy  were  filed  which  was 
ultimately  dismissed,  and  within  four  months  of  the  second 
petition  they  pawned  their  property.  But  that  would  be 
no  offence.]  In  such  a  case  as  that  supposed  there  would 
be  no  conviction,  as  the  evidence  would  be  insufficient. 
But  here  the  objection  arises  after  verdict,  when  the  offence 
must  be  taken  to  have  been  proved.  The  11  &  12  Vict, 
c.  100,  s.  24  and  Reg.  v.  Parker  (L.  Rep.,  1  C.  C.  R.,  228; 
11  Cox's  C.  C,  478)  were  then  cited. 

Kelly,  C.B.:  I  am  always  desirous  to  sustain  a  convic- 
tion when  it  is  one  of  which  the  person  convicted  is  un- 
doubtedly^ guilty,  but  to  hold  this  count  to  be  a  good  count 
after  verdict  would,  in  my  opinion,  be  opposed  to  the  rules 
of  criminal  i3leading.  The  offence,  under  the  statute,  is  sub- 
stantially this :  When  a  trader  has  committed  a  fraud  by 
pawning,  pledging,  or  disposing  of,  otherwise  than  in  the 
ordinary  way  of  his  trade,  property  obtained  on  credit  within 
four  months  before  a  petition  in  bankruptcy  against  him, 
and  that  petition  has  been  followed  in  due  course  by  adju- 
dication of  bankruptcy,  the  offence  is  complete.  •  Now  the 
question  is  whether  such  an  offence  is  stated  in  the  fifth 
count  of  the  indictment  ?  The  count  begins  by  alleging  that 
'•heretofore  and  before  the  committing  of  the  offence  here- 
inafter mentioned,  these  traders  were  adjudicated  bank- 
rupts, and  *that  the  said  traders  afterwards,  that  is,  [591 
after  the  adjudication  of  bankruptcy  was  pronounced  against 
them,  with  intent  to  defraud  their  creditors  within  four 
months  next  before  the  presentation  of  a  bankruptcy  i)eti- 
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tion,"  did  the  act  which  constitutes  the  offence.  Taking 
the  whole  count  together  it  amounts  to  this,  that  after  these 
traders  had  been  adjudicated  bankrupts,  it  may  be  a  year 
or  many  years  afterwards,  they  committed  a  fraud,  and 
that  was  followed  by  a  petition  in  bankruptcy  against  them, 
and  there  the  count  stops.  Now,  it  is  said  that  we  are  to 
presume  after  verdict  that  there  had  been  an  adjudication 
m  bankruptcy  upon  this  petition  against  these  traders.  ^  If 
so,  that  would  be  to  suppfy  an  allegation  of  an  adjudication 
in  bankruptcy  upon  a  new  petition,  which  we  cannot  do.  ^ 
I  know  of  no  authority  for  introducing  such  a  statement  by* 
way  of  presumption  after  verdict.  It  was  further  said  that 
we  might  strike  out  the  words  in  the  introduction  *' before 
the  committing  of  the  offence  next  hereinafter  mentioned," 
and  then  the  count  would  stand  thus,  "  that  heretofore,  to 
wit,  on  the  6th  of  March,  these  traders  were  adjudicated 
bankrupts,"  and  that  tlien  we  might  strike  out  the  word 
*' afterwards,"  and  it  would  proceed  "and  the  said  traders, 
with  intent  to  defraud  their  creditors  within  four  months 
next  before  the  presentation  of  a' bankruptcy  petition 
against  them,"  committed  the  offence.  Then  we  must  make 
this  further  amendment  of  changing  the  presentation  of  '*a 
bankruptcy  petition  against  them"  into  *'the  presentation 
of  the  bankruptcy  petition  against  them.".  Now,  where  is 
the  authority  for  making  these  alterations  and  amendments  ? 
I  am  of  opinion  that  no  such  amendment  or  intendment  as 
suggested  can  be  made  after  verdict,  when  the  contrary  is 
alleged  as  here.  The  only  clause  in  the  Debtors  Act  which 
can  raise  a  doubt  on  the  point,  is  sect.  19,  but  that  has  no 
application  to  a  case  like  the  present.  I  think,  therefore, 
that  the  conviction  must  be  quashed. 

Mellor,  J.:  I  cannot  quite  agree  in  the  judgment  of  the 
Chief  Baron.  I  do  not  wish  to  express  a  dissent  from  it,  but 
rather  a  doubt  upon  it.  I  am  inclined  to  think  that  we  may 
read  the  count  oy  the  usual  intendments  after  verdict,  so 
that  enough  will  remain  on  the  face  of  it  to  show  that  within 
four  months  after  the  presentment  of  a  petition  in  bank- 
ruptcy against  these  traders,  and  their  being  adjudicated 
bankrupts  upon  it,  they  committed  the  offence.  I  admit 
that  the  words  I  have  to  reject  in  so  reading  the  count  are 
difficult  to  deal  with.  But  I  think  I  can  see,  notwithstand- 
ing the  allegation  "  that  before  the  committing  of  the  offence 
hereinafter  mentioned,  the  prisoners  were  adjudicated  bank- 
rupts," an  allegation  nhat  the  prisoners  were  traders,  and 
within  four  months  before  the  presentation  of  a  petition  in 
bankruptcy  against  them  they  committed  the  oflfence,  and 
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that  we  may  intend  they  were  adjudicated  bankrupts  upon 
that.  If  I  can  dp  that  the  offence  is  complete.  After  ver- 
dict, as  we  hold  now,  I  think  that  the  principle  of  sect.  19 
countenances  that  intendment,  and  that  we  may  and  ought 
to  reject  words  which  are  repugnant,  *or  which  if  [592 
taken  literally  would  displace  the  effect  of  the  whole  count. 
These  are  the  doubts  I  feel. 

Lush,  J.:  I  agree  with  the  Lord  Chief  Baron,  and  think 
that  the  conviction  should  be  quashed.  The  32  &  33  Vict. 
c.  62,  s.  11,  subs.  15,  creates  the  offence  in  these  terms  [His 
Lordship  then  read  the  enactment],  and  sect.  19  enacts  that 
"in  an  indictment  for  an  offence  under  the  act  it  shall  be 
sufficient  to  set  fortli  the  substance  of  the  offence  charged 
in  the  wor,ds  of  the  act  specifying  the  offence  or  as  near 
thereto  as  circumstances  admit,  without  alleging  or  setting 
forth  any  debt,  act  of  bankruptcy,  trading,  adjudication, 
or  any  proceedings  in,  or  order,  warrant,  or  document  of  any 
court  acting  under  the  Bankruptcy  Act,  1869."  The  sub- 
stance of  the  enactment  is  that  the  trader  who  commits  the 
offence  within  four  months  of  the  presentation  of  a  bank- 
ruptcy petition  against  him  should  be  afterwards  adjudicated 
a  bankrupt  upon  that  petition — that  the  act  done  while  in  a 
state  of  insolvency  should  be  followed  up  by  bankruptcy. 
Does  this  count  state  that?  It  states  that  before  the  com- 
mitting of  the  offence  hereinafter  mentioned  the  prisoners 
were  adjudicated  bankrupts,  and'  that  afterwards,  with  in- 
tent to  defraud  their  creditors,  within  four  months  before 
the  presentation  of  a  petition  in  bankruptcy  against  them, 
they  did  the  acts  charged.  A  man  may  be  a  bankrupt  more 
than  once,  and  the  count  may  be  read  thus,  that  after  a  first 
bankruptcy,  and  within  four  months  before  the  presentation 
of  a  petition  in  bankruptcy  against  them — that  must  be 
taken  to  bo  a  new  petition— they  did  the  acts  charged.  And 
as  petitions  in  bankruptcy  sometimes  come  to  nothing,  and 
it  is  not  alleged  in  the  count  that  there  was  any  adjudication 
in  bankruptcy  upon  this  petition,  why  is  it  to  be  intended 
that  there  was  such  an  adjudication  i  if  such  an  intendment 
cannot  be  made  the  count  discloses  no  offence.  To  make 
the  offence  we  must  alter  the  indictment  by  intending  that  a 
bankruptcy  adjudication  occurred  afterwards.  I  do  not 
feel  justified  in  making  these  alterations  in  the  count.  After 
verdict  we  may  reject  all  superfluous  averments,  and  if  the 
averment  ''beiore  the  commission  of  the  offence  hereinafter 
mentioned"  were  struck  out,  no  offence  would  be  stated  in 
the  count,  unless  it  can  be  intended  that  the  presentation  of 
a  petition  in  bankruptcy  alleged  in  the  count  was  followed 
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by  an  adjudication  in  bankruptcy.  I  do  not  think  that  we 
can  fill  up  that  omission  by  intendment,  because  a  verdict 
of  guilty  has  been  found.  Sect.  19  of  the  act  only  makes 
an  indictment  good  when  it  states  the  offence  in  substance. 
But  here  it  does  not  state  that  the  presentation  of  a  bank- 
ruptcy petition  was  followed  by  an  adjudication  in  bank- 
ruptcy, which  is  necessary  to  complete  the  offence. 

I)enman,  J.:  I  agree  with  the  Lord  Chief  Baron  and  my 
Brother  Lush,  J. 

HiTDDLESTON,  B.:  I  coucur  with  my  Brother  Mellor,  J., 
in  entertaining  doubts  in  this  case.  I  doubt  whether  all 
that  is  necessary  after  verdict  to  constitute  the  offence  does 
593]  not  appear  on  the  face  *of  this  count  of  the  indict- 
ment. I  am  inclined  to  think  that  sect.  24  of  14  &  16  Vict, 
c.  100,  which  says  that  no  indictment  shall  be  held  insuffi- 
cient (inter  alia)  for  omitting  to  st-ate  the  time  at  which  the 
offence  was  committed  in  any  case  where  time  is  not  of  the 
essence  of  the  offence,  nor  for  stating  the  time  imperfectly, 
may  cure  the  objection  that  by  the  introduction  of  the 
words  "before"  and  "afterwards"  in  this  count  the  time 
has  been  improperly  stated.  But  on  the  point  that  this 
count  is  good  after  verdict,  I  am  inclined  to  think  that 
enough  appears  on  the  face  of  the  indictment  to  show  the 
offence  substantially.  I  agree  that  the  offence  must  be  com- 
mitted within  four  months  before  the  presentation  of  a  peti- 
tion in  bankruptcy  which  is  followed  by  an  adjudication  in 
bankruptcy,  feut  could  the  defendants  have  been  convicted 
upon  this  indictment  if  after  having  been  bankrupts  ten 
years  previously  they  had  done  the  act  charged  within  four 
months  next  before  the  presentation  of  a  new  petition  in 
bankruptcj^  not  followed  up  by  an  adjudication  of  bank- 
ruptcy against  them  ?  I  think  not,  and  if  not,  may  we  not 
after  verdict  reject  the  words  "before  the  commission  of  the 
offence  hereinafter  mentioned "  and  the  word  "afterwards" 
a&  surplusage  t    I  entertain  some  doubt  upon  this  point. 

Conviction  quashed. 
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[IS  Cox's  Criminal  Cases,  694.] 

COURT  FOR  CROWN  CASES  RESERVED. 

Saturday,  April  21,  1877. 

(Before  Cockbnrn,  C.J.,  Mellor,  J.,  Grove,  J.,  lindley,  J.,  and  Hawkinfl,  J.) 

*Reg.  v.  J.  S.  Scott  O.  [594 

JruUelmetU — Perjury — Averment  of  materiality. 

An  indictment  for  perjury  stated  that  an  action  was  brought  in  the  Chancery  Di- 
vision, in  which  the  prisoner  was  the  plaintiff  and  W.  the  defendant ;  that  it  came 
on  for  hearing  before  the  Vice-Ohancellor ;  that  the  prisoner  did  appear  as  a  witness, 
and  did  falsely  swear  that  he  never  did  employ  O.  and  H.  as  his  solicitors,  and  that 
he  never  executed  any  mortgage  or  deed  relating  to  the  property  claimed  in  the 
action ;  and  that  the  allegation  in  the  statement  of  defence  in  the  action  that  he  ex- 
ecuted the  deeds  in  the  statement  of  defence  mentioned  was  untrue ;  "  and  the  said 
false  statements  so  upon  oath  made  by  the  prisoner  were  material  to  the  matters 
then  in  issue  before  the  court." 

Held,  upon  motion  in  arrest  of  judgment,  that  the  indictment  was  good,  and  that 
the  averroeut  of  the  materiality  of  the  perjury  assigued  was  sufficient 

To  prove  that  the  action  was  pending,  the  copy  of  the  writ  of  summons  filed  un- 
der the  rules  of  the  Judicature  Act,  and  a  copy  of  the  pleadings  in  the  action,  .and 
the  order  dismissing  the  action,  were  produced. 

Meld  sufficient  without  producing  the  original  writ  of  summons. 

Case  reserved  for  the  opinion  of  this  court  by  the  Re- 
corder of  the  city  of  London. 

At  a  session  of  the  Central  Criminal  Court,  on  Monday, 
the  9th  April,  1877,  James  Stanford  Scott  was  tried  before 
me  on  an  indictment  of  perjury,  of  which  the  following  is 
a  copy : — 

Central  Criminal  Court,  to  wit :  The  jurors  for  our  Lady  the  Queen  upon  their 
oath  present  that  heretofore  an  action  was  brought  in  the  Chancery  Division  of 
the  High  *Court  of  Justice,  in  which  James  Stanford  Scott  was  the  [595 
plaintiff,  and  William  Wood,  John  Wood,  and  others,  were  defendants,  and  the 
said  action  came  on  for  hearing  upon  the  16th  February,  1877,  before  the 
Hon.  Sir  James  Bacon,  Knight,  one  of  the  Vice- Chancellors  of  the  Chancery  Di- 
vision of  the  High  Court  of  Justice,  at  his  court  at  Lincoln's  Inn,  in  the  county 
of  Middlesex,  and  that  the  said  James  Stanford  Scott  did  upon  the  16th  Feb- 
ruary aforesaid  appear  as  a  witness  upon  the  hearing  of  such  action,  and  was 
duly  sworn  to  give  true  evidence  therein,  and  thh  said  James  Stanford  Scott 
did  then  upon  Hs  oath  so  taken  as  foresaid  falsely,  corruptly,  knowingly,  ma- 
liciously, and  wilfully  depose  and  swear,  amongst  other  things,  in  substance  and 
to  the  effect  following,  that  is  to  say,  that  he,  the  said  James  Stanford  Scott, 
never  did  in  any  way  employ  or  consult  as  his  solicitors  Messrs.  Overton  and 
Hughes,  wl^  carried  on  business  as  solicitors  at  25  Old  Jewry;  that  he  never 
executed  an^  mortgage  or  deed  relating  to  the  property  claimed  by  him  in  the 
said  action,  and  that  the  allegation  in  the  statement  of  defence  in  such  action 
that  he  executed  Uie  deeds  in  such  statement  of  defence  mentioned  was«n  un- 
true statement,  and  that  he  did  not  execute  any  of  such  deeds.  Whereas  in 
truth  and  in  fact  the  said  James  Stanford  Scott  did  employ  and  consult  the  said 
Messrs.  Overton  and  Hughes  as  his  solicitors,  and  did  execute  divers  mortgage 
and  other  deeds  relating  to  the  property  claimed  by  him  in  such  action,  and  the 
said  allegation  in  the  said  statement  of  defence  was  a  true  statement,  and  the 

Q)  Reoorted  by  Joh^  Thompson,  Esq.,  Barrister^it-Law. 

19  EiiG.  IlKP.  76 
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said  James  Stanford  Scott  did  execute  some  or  all  of  such  deeds,  and  tbe  said 
false  statements  so  upon  oath  made  by  the  said  James  Stanford  Soott  were  ma- 
terial in  the  matter  then  in  issue  before  the  court,  and  the  said  James  Stanford 
Scott  did  thereby  commit  wilful  and  corrupt  perjury  against  the  peace  of  our 
Lady  the  Queen,  her  Crown  and  dignity.  ^ 

There  were  three  other  counts  in  the  indictment  also  ob- 
jected to,  but  as  the  court  expressed  no  opinion  upon  them, 
It  is  unnecessary  to  set  them  out. 

To  prove  that  the  action  mentioned  in  the  indictment  was 
pending,  and  was  tried  as  alleged,  the  documents  annexed 
to  the  case  were  tendered  in  evidenc>e.  ]So,  1  was  the  copy 
(filed  under  the  rules)  of  the  original  writ  of  summons. 
No.  2  a  copy  of  the  pleadings  in  the  action.  No.  3  the 
original  order  to  dismiss  the  action.    Nos.  1  and  2  were 

Sroduced  from  the  Record  and  Writ  Clerk's  office,  and 
To.  3  was  produced  by  the  solicitor  for  tbe  defendants  in 
the  action. 

It  was  objected  by  counsel  for  the  prisoner  that  the  ori- 
ginal writ  of  sumtnons  in  the  action  was  the  necessary,  and 
m  fact  the  only  evidence  receivable  to  prove  that  any  action 
was  pending,  and  that  as  there  was  no  evidence  that  it  was 
lost,#  and  no  notice  to  produce  the  original  writ  had  been 
given  to  the  prisoner,  who  was  the  plaintiff  in  the  action, 
the  document  produced  was  no  evidence,  even  if  it  had  been 
signed  according  to  rule  7 ;  and  it  was  also  objected  that  it 
was  not  so  signed. 

It  was  also  objected  that  the  other  documents  produced, 
'  viz.,  Nos.  2  and  3,  Were  in  the  absence  of  the  writ  not  receiv- 
able in  evidence  as  proof  of  the  pending  or  trial  of  any 
action. 

I  received  the  evidence  tendered,  and  the  jury  found  the 
prisoner  guilty. 

Thereupon  the  prisoner's  counsel  moved  in  arrest  of  judg- 
ment upon  the  ground  that  the  indictment  was  bad,  because 
upon  the  authority  of  the  case  of  Heg,  v..  Oood/ellow  (Carr. 
&  Mar.,  569)  the  allegation  of  the  materiality  of  that  which 
the  prisoner  swcre  was  bad.  Secondly,  because  even  if  held 
sufficient  to  allege  the  materiality  in  such  a  manner,  the  in- 
dictment was  defective  and  bad,  for  the  allegation  in  the 
596]  first  count  alleged  that  the  false  *statements  of  the 
prisoner  were  "material  to  the  matter  then  in  isstie  before 
the  cpurt,"  and  the  count  did  not  allege  what  issue  or  mat- 
ter was  then  before  the  court. 

For  the  purposes  of  the  day  I  held  the  indictment  to  be 
sufficient,  but  I  respited  judgment,  and  ordered  the  prisoner 
to  remain  in  jail  unless  he  entered  into  recognizance  in 
£500,  with  two  sureties  in  £250  each  for  his  appearance  to 
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receive  judgment,  and  reserved  for  the  Court  for  the  Con- 
sideration of  Crown  Cases  Reserved,  the  questions: 

First,  whether  the  evidence  of  the  pending  and  trial  of  the 
action  was  lawfully  and  properly  received  by  me. 

Secondly,  whether  the  indictment  was  good  upon  motion 
for  the  reasons  aforesaid  in  arrest  of  judgment. 

If  the  evidence  was  properly  received  by  me,  and  the 
indictment  is  sufficient,  the  conviction  is  to  be  affirmed.  If 
the  evidence  was  not  properly  received,  the  conviction  is  to 
be  reversed ;  or  if  the  indictment  is  insufficient,  judgment  is 

to  be  arrested.  (Signed)        Russell  Gurnet. 

WilliSy  Q.C.  (Oill  with  him),  for  the  prisoner :  The  indict- 
ment is  defective.  The  averment  in  the  count,  "the  said 
false  statements  so  upon  oath  made  1$y  the  said  J.  S.  Scott 
were  material  in  the  matters  then  in  issue  before  the  court" 
is  insufficient,  for  it  cannot  be  collected  from  it  what  the  issue 
was.  The  ordinary  and  usual  form  of  pleading  is  to  allege 
first,  that  there  was  an  action  pjending,  and  then  that  it 
became  and  was  a  material  question  in  such  action,  setting 
out  the  material  question.  The  effect  of  the  authorities  is 
this,  that  the  indictment  must  contain  an  allegation  that  a 
question  (stating  what  it  was)  became  material,  that  certain 
statements  were  made  by  the  defendant,  that  the  statements 
deposed  to  by  the  defendant  were  false,  and  that  they  were 
material  to  the  question  in  issue.  The  averments  must  be 
such  that  the  court  may  be  able  to  judge  from  them  whether 
the  answers  were  material  to  the  issue.  The  question  of 
materiality  is  one  for  the  court,  not  for  the  jury  to  determine. 
Suppose  a  defendant  had  falsely  sworn  that  he  had  not  been 
convicted  of  felony,  the  indictment  must  state  that  it  became 
a  material  question  whether  the  defendant  had  been  con- 
victed of  a  felony.  In  3  Russ.  on  Crimes,  63  (edit.  1865), 
it  is  thus  stated  :  "It  is  necessary  that  it  should  appear  on 
the  face  of  the  indictment  that  the  oath  taken  was  material 
to  the  question  depending.  But  it  is  not  necessary  to  set 
forth  in  the  indictment  so  much  of  the  proceedings  of  the 
foi-mer  trial  as  will  show  the  materiality  of  the  question  on 
which  the  pei-jurv  is  assigned,  and  it  will  be  sufficient  to 
allege  generally  tnat  the  particular  question  became  a  ma- 
terial question."  [Mellor,  J.:  In  Roscoe  on  Crim.  Ev., 
826  (edit.  1874),  it  is  stated :  '^  It  must  either  appear  orif  the 
^  face  of  the  facts  set  forth  in  the  indictment  that  the  matter 
'  sworn  to  and  upon  which  the  perjury  is  assigned  was  ma- 
terial, or  there  must  be  an  express  averment  to  that  eflfect."] 
In  Beg.  v.  JBennett  (2  Den.  C.  C,  240,  *aiid  20  L.  J.,     [597 


604  CRIMINAL  LAW  CASES.  [Vol.  XIIL 

1877  Reg.  V.  Scott. 

217,  M.  C.)i  the  indictment  averred  "that  upon  the  trial  of 
the  said  indictment,  the  following  questions  became  and 
were  material,"  and  then  it  stated  tliQ  questions.  All  that 
this  indictment  avers  is  at  the  conclusion,  that  the  false 
statements  of  the  prisoner. were  material  to  the  matters  then 
in  issue.  In  Reg,  v.  Ooodfellow  (Carr.  &  Mar.,  669),  it  was 
held  that  in  an  indictment  for  perjury  an  averment  ''that  it 
became  and  was  material  to  ascertain  the  truth  of  the  matter 
hereinafter  alleged  to  have  been  sworn  to  and  stated  by  the^ 
said  J.  G.  upon  his  oath"  was  not  a  good  averment  of 
materiality.  In  that  case,  Patteson,  J.,  after  consulting 
with  Cresswell,  J.,  said:  ''As  to  the  allegation  of  mate- 
riality, I  am  of  opinion  that  that  allegation  is  clearly  bad ; 
it  seems  to  me  to  be  quite  absurd  to  say  that  it  became 
material  to  ascertain  •the  truth  of  what  the  witness  stated. 
The  witness'  statement  itself  must  be  given  to  ascertain  the 
truth  of  something  which  has  become  material  to  the  inquiry 
before  that  statement  has  been  made.  Therefore,  if  the 
materiality  of  the  evidence  did  not  appear  from  the  other 
allegations  of  the  count,  I  should  hold  the  allegation  to  be 
quite  insufficient.  I  am  inclined  to  think  the  materiality 
does  so  appear,  but  it  is  unnecessary  to  decide  that  ques- 
tion, since  the  first  objection  is  of  itself  .fatal  to  the  count." 
In  Rex.  y.  mchoU  (1  B.  &  Ad.,  24),  Baylev,  J.,  said :  "In 
the  case  of  perjury  the  indictment  must  show  either  bv  a 
statement  of  the  proceedings,  or  by  other  averments,  that 
the  question  to  which  the  offence  related  was  material." 
That  was  a  writ  of  error,  and  Bay  ley,  J.,  said :  "  We  know 
nothing  of  the  merits  of  the  case  except  from  the  indict- 
ment." In  Reg,  v.  DowUn  (5  T.  R.,  3U\  it  was  held  that 
the  averment  "that  at  and  upon  the  said  trial  it  then  and 
there  became  and  was  inade  a  material  question  whether," 
&c.,  was  a  sufficient  averment  of  materiality;  but  in  the 
present  indictment  there  is  nothing  equivalent  to  such  an 
averment.  In  Lane's  Case  (Cro.  Eliz.,  148),  the  prisoner 
was  "indicted  for  peigury  for  that  upon  an  issue  in  such  a 
matter  between  parties  he  did  falselv  depose,  &c.,  but 
showed  not  how  the  issue  was,  nor  now  the  deposition 
trenched  to  the  point  of  the  issue,  and  he  was  discharged." 
For  all  that  appears  the*  prisoner  in  this  case  may  have  ex- 
ecuted a  deed  which  may  have  been  altogether  immaterial 
to  the  issue.  Reg.  v.  Aylett  (1  T.  R.,  63)  shows  the  proper 
way  in  which  the  averment  of  materiality  should  be  framed, 
"  that  it  then  and  there  became  and  was  a  material  question 
on  the  hearing  of  the  said  complaint  before,  Ac,  whether 
the  said  A.  was  taken  and  arrested."     Reg.  v.  CvJJa  (4 
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Cox's  C.  C,  435)  was  also  cited  upon  this  point.  The 
second  question  is,  whether  the  evidence  of  the  pending  and 
trial  of  the  action  was  sufficient.  It  was  insufficient,  as  the 
original  writ  was  not  produced. 

Ooi'sty  Q.C.,  for  the  prosecution :  The  statement  of  claim 
in  the  action,  which  was  in  evidence,  states  the  writ  to  have 
been  issued  on  such  a  day. 

CocKBURN,  C.  J.:  We  must  assume  everything  up  to  the 
trial  to  have  been  regular  unless  the  contrary  was  proved. 
But  here  *we  have  all  the  proceedings  and  cannot  fail  [598 
to  see  that  an  action  was  pending. 

Gorsi,  Q.C.  {B,  Clarke  with  him),  for  the  prosecution, 
was  not  called  upon  to  argue. 

CocKBURN,  C.J.:  I  am  of  opinion  that  the  first  count  is 
sufficient,  and  that  the  conviction  must  be  affirmed.  In  all 
the  counts  it  is  alleged  that  the  false  statements  so  upon 
oath  made  by  the  prisoner  were  material  to  the  matter  then 
in  issue  before  the  court.  It  has  been  contended  before  us 
that  that  averment  is  not  sufficient,  and  that  it  must  appear 
on  the  record  that  the  fal^  statements  were  material  to  the 
matter  in  issue  by  showing  what  the  matter  in  issue  was,  so 
that  the  court,  in  case  of  a  demurrer,  should  have  the  means 
of  judging  whether  such  false  statements  were  material  or 
not.  There  is  a  distinction  between  the  first  count  and  the 
three  other  counts.  In  the  first  count  I  think  that  the  prop- 
osition of  law  for  which  Mr.  Willis  has  contended  is  satis- 
fied, and  that  there  is  enough  on  the  face  of  that  count  to 
show  what  the  issue  before  the  Vice-Chancellor  was,  and 
how  far  the  evidence  of  the  prisoner  was  material  to  that 
issue.  My  judgment  is  not  foxmded  on  the  last  three  counts, 
which  it  is  unnecessary  to  consider,  as  I  think  that  the  first 
count  is  good.  The  first  co|int*is  free  from  difficulty,  as  we 
can  gather  from  it  what  the  issue  before  the  Vice-Chancellor 
was,  and  form  our  opinion  as  to  the  materiality  of  the  pris- 
oner's false  evidence  upon  it.  Now  I  gather  fronx  the  first 
count  that  the  prisoner  was  plaintiff  in  an  action  before  the 
Vice  Chancellor,  and  that  he  sued  therein  to  recover  certain 
property,  and  that  he  had  executed  a  mortgage  relating  to 
that  property  ;  and  I  further  infer  from  the  count  that  the 
answer  to  the  action  was  that  he  had  executed  some  deed 
by  which  he  had  divested  himself  of  the  present  right  to 
that  property;  and  that  on  being  asked,  when  giving  his 
evidence  in  tne  action,  whether  he  had  ever  executed  such  a 
deed,  and  employed  Messrs.  Overton  and  Hughes  as  his 
solicitors  to  prepare  such  deed,  he  swore  that  he  had  not, 
and  that  that  evidence  was  false  and  untrue,  and  that  it  was 
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material  to  the  issue.  That  appears  to  be  the  sabstance  of 
the  defence  to  the  action,  and  the  prisoner  by  his  evidence 
ne^tived  the  fact  of  his  having  executed  the  deed.  That 
evidence  was  material  to  the  issue,  and  therefore  I  think  that 
sufficient  appears  in  the  first  count  of  the  indictment,  though 
it  is  stated  in  an  inartificial  way.  As  to  the  second  question 
reserved  for  our  opinion,  that  was  disposed  of  in  the  course 
of  the  argument. 

Mellor,  J.:  I  am  of  the  same  opinion.  It  must  not  be 
forgotten  that  this  objection  was  taken  in  arrest  of  judg- 
ment and  after  the  verdict.  Upon  the  whole,  I  think  that 
sufficient  appears  in  the  first  count  to  show  that  there  was 
an  action  in  the  Vice-Chancellor's  court  in  which  the  pris- 
oner was  the  plaintiff,  and  claimed  certain  property,  and 
was  a  witness,  aiid  that  he  deposed  to  the  following  effect, 
699]  that  he  never  employed  Messrs.  *Overton  and  Hughes 
as  his  solicitors,  and  that  he  never  executed  any  mortgage 
deed  relating  to  the  property  claimed  by  him,  and  that  the 
allegation  in  the  statement  of  defence  in  such  action  that  he 
did  employ  Messrs.  Overton  and 'Hughes  as  his  solicitors, 
and  did  execute  the  deeds  therein  mentioned,  was  an  un- 
true statement,  and  that  he  did  not  execute  any  of  such 
deeds.  The  count  then  negatives  the  truth  of  the  prisoner's 
evidence,  and  contains  an  averment  that  the  said  false 
statements  were  material  to  the  matters  then  in  issue.*  The 
count  seems  to  me  to  contain  all  the  necessary  elements, 
though  it  is  to  be  regretted  they  are  alleged  in  an  inartifi- 
cial form. 

Grove,  J.:    I  am  of  the  same  opinion. 

LiNDLET,  J.:  I  am  of  opinion  that  the  first  count  of  the 
indictment  is  sufficient.  The  objection  is  that  the  count 
does  not  show  with  sufficient  certainty  for  the  court  to  judge 
whether  the  untrue  statements  of  the  prisoner  were  material 
to  the  issue  in  the  action  before  the  Vice-Chancellor.  The 
count,  aq  I  think,  says  first,  that  the  prisoner  was  plaintiff 
in  an  action  ;  secondly,  that  in  the  action  he  claimed  certain 

Sroperty  ;  thirdly,  that  it  was  intended  to  set  up  by  way  of 
efence  to  the  claim  that  certain  deeds  were  executed  by 
him  ;  fourthly,  that  the  prisoner  denied  on  his  oath  that  he 
executed  any  such  deeds;  fifthly,  that  such  denial  was 
untrue ;  and,  sixthly,  that  such  denial  was  material  to  the 
issue.  The  statement  that  he  executed  certain  deeds,  which 
the  prisoner  denied,  was  the  very  thing  relied  on  in  support 
of  the  defence. 
Hawkins,  J. :    I  am  of  the  same  opinion. 

CoTCoiction  affirmed. 
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[18  Cox's  Crlmiiial  Cases,  608.] 

COURT  FOR  CROWN  CASES  RESERVED. 

Saturday,  April  21,  1877. 

(Before  CoclLburn,  C.J.,  Mellor,  J.,  Grove,  J.,  Lindley,  J.,  and  Hawkins,  J.) 

*Reg.  v.  J.  F.  Bull(').  [608 

Fafae  preteneea — Master  and  tettant — Ohtaimng  paymerd  of  wages  due^  by  fraud. 

The  prisoner,  on  entering  the  service  of  a  railway  company,  signed  a  book  of 
rules,  a  copy  of  which  was  given  to  him.  One  of  the  rules  was,  "  No  servant  of  the 
company  shall  be  entitled  to  claim  payment  of  any  wages  due  to  him  on  leaving  the 
company's  service  until  he  shall  have  delivered  up  his  uniform  clothing."  On  leav- 
ing the  service,  the  prisoner  knowingly  and  fraudulently  delivered  up  to  an  officer 
of  the  company,  as  part  of  his  own  uniform,  a  great  coat  belonging  to  a  fellow  ser- 
vant, and  so  obtained  the  wages  due  to  him. 

Hddf  that  he  was  properly  convicted  of  obtaining  the  money  by  false  pretences. 

Case  stated  for  the  opinion  of  this  court  by  the  chairman: 
of  the  Second  Court  of  the  Surrey  Sessions. 

At  the  General  Quarter  Sessions  of  the  Peace,  holden  by 
adjournment  at  St.  Mary,  Newington,  in  and  for  the  county 
of  Surrey,  on  Wednesday,  the  7th  day  of  March,  1877,  John 
Frederick  Bull  was  tried  by  me  in  the  Second  Court  upon 
the  following  indictment: 

Surrey.  The  jurors  for  our  Lady  the  Queen  upon  their  oath  present  that 
John  Frederick  Bull,  on  the  18th  day  of  December,  in  the  year  of  our  Lord 
1876,  unlawfully  and  knowingly*did  falsely  pretend  unto  Samuel  Olark,  a  sta- 
tion master  in  the  employment  of  the  London,  Brighton  and  South  Coast  Rail- 
way Company,  that  the  great  coat  which  he  the* said  John  Frederick  Bull  then 
handed  to  the  said  Samuel  Clark  was  the  same  great  coat  and  part  of  the  uni- 
form clothing  which  had  been  supplied  to  him  the  said  John  Frederick  Bull  by 
the  said  company.  By  mease  of  which  said  false  pretences  the  said  John  Fred- 
erick Bull  did  then  unlawfully  obtain  from  the  said  Samuel  Clark  one  pound  in 
money  with  intent  to  defraud.  Whereas,  in  truth  and  in  fact,  the  said  great 
coat  was  not  the  same  great  coat,  nor  did  it  form  part  of  the  *uniform  [600 
clothing  which  had  been  supplied  to  him  the  said  John  Frederick  Bull  by  the 
said  company,  against  the  form  of  the  statute  in  such  case  made  and  provided. 

"The  evidence  adduced  by  the  prosecution  was  as  follows : 

Albert  Stuart.  I  am  clerk  in  the  traffic  manager's  office  of  the  London, 
Brighton  and  South  Coast  Railway  Company,  at  I^ondon  Bfidge  Station.  It  is 
part  of  my  duty  to  give  out  books  of  our  rules  and  regulations  to  persons  on  en- 
tering the  company's  service.  I  produce  an  application  for  a  copy  of  the  rules 
and  a  receipt  for  them,  signed  by  the  defendant  and  countersigned  by  myself. 
One  of  those  rules  is  that  no  servant  of  the  company  shall  be  entitled  to  claim 
payment  of  any  wages  due  to  him  on  leaving  the  company's  service  until  he 
shall  have  delivered  up  his  uniform  clothing.  That  rule  is  not  one  of  the  com- 
pany's by-laws.     Defendant  entered  the  company's  service  10th  May,  1875. 

Samuel  Clark.  I  am  a  station  master  at  the  Norwood  Junction  Station  of  the 
company,  at  which  station  the  defendant  was  employed  as  a  shunter  at  weekly 
wages.  On  the  22d«day  of  December  defendant  gave  me  notice  in  writing  of  his 
intention  to  leave  the  service  on  the  29tli.     On  the  morning  of  the  80th  he 

(*)  Reported  by  John  Thomfson,  Esq.,  Barristerat-Law. 
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broaght  a  portion  of  two  suits  of  old  uniform,  consisting.each  of  a  jacket,  vest, 
and  trousers.  I  said,  **  Where's  the  great t»at  ?"  He  replied,  "  Perhaps  it  may 
have  been  stolen,"  or  words  to  that  effect.  He  then  went  awaj,  and  returned 
in  a  few  minutes  with  the  coat  produced.  I  asked  him  for  his' rule  book,  and 
he  said  he  had  never  had  one.  I  remarked  that  it  was  very  strange  that  a  per- 
son who  had  been  two  years  in  the  company's  service  should  not  have  a  rule 
book,  and  told  him  he  mugft  produce  it  l)efore  I  paid  him.  He  went  away  again, 
and  in  a  few  hoars  returned  with  the  rule  book,  and  believing  all  to  be  as  he 
stated,  I  paid  him  his  wages,  amounting  to  £1.  It  was  owing  to  his  having 
brought  in  his  uniform  and  rule  book,  as  I  believed,  that  I  paid  him  the  £1. 
The  coat  issued  to  the  defendant  has  not  been  returned  to  me. 

Samuel  Hanmoro.  I  am  a  laborer  in  the  company's  service  at  Norwood 
Junction.  On  the  80th  day  of  December  I  went  into  the  lobby  at  breakfast 
time  about  eight,  and  seeing  Bull  there,  said  to  liim,  "  So  you're  off  this  morn- 
ing." He  said,  "Yes,  but  the  governor  won't  pay  me."'  I  asked  him,  why? 
and  he  replied,  "  Because  I  have  n't  got  all  my  clothes  to  send  in,"  and  I  un- 
derstood him  to  say  he  had  lost  his  coat.  He  then  picked  up  the  coat  produced, 
saying,  "  I'm  not  going  to*  lose  my  wages  for  a  coat,  I  shall  take  this,"  and 
he  took  it,  adding  that  he  had  lent  his  own  to  some  one  at  New  Cross.  He 
then  went  away.  I  can't  say  whose  coat  he  took,  but  I  have  since  heard  that 
one  was  missing. 

.  James  Southwick.  I  am  a  shunter  at  Norwood  Junction,  and  had  a  coat 
issued  to  me  as  part  of  my  uniform  about  ten  months  ago.  I  had  it  last  on  the 
29th  day  of  December,  when,  it  being  wet,  I  left  it  in  the  lobby  to  dry.  Next 
morning  I  missed  it  and  reported  the  loss.  The  coat  produced  ia  the  one  ;  it  is 
numbered  twelve. 

This  was  the  whole  of  the  evidence  for  the  prosecution. 
The  defendant,  who  was  not  represented  by  counsel,  called 

■ 

William  Caryer,  who  proved  that  he  was  a  shunter  at  Norwood  Junction,  and 
that  some  time  before  the  defendant  left*  but  the  witness  could  not  say  how 
long,  he  told  witness  that  some  one  had  taken  his  dry  coat  out  of  his  locker  and 
put  a  wet  one  in  its  place,  but  that  he  never  told  the  witness  the  number  of  his 
coat,  and  the  witness  did  not  know,  the  number. 

Upon  this  evidence  I  left  the  four  following  questions  to 
the  jurjr,  viz.: 

1.  Did  the  defendant  hand  over  the  coat  to  the  station 
master,  knowing  that  it  was  not  the  coat  supplied  to  him 
by  the  company  1 

2.  Did  he  do  so  for  the  purpose  of  obtaining  his  wages 
from  the  station  master,  knowing  it  was  necessary  to  dojso 
before  the  wages  could  be  obtained  ? 

3.  Did  the  station  master  believe  that  the  coat  was  the 
one  supplied  to  the  defendant,  and  was  it  in  consequence 
of  that  belief  that  the  station  master  gave  the  wages  to  the 
defendant? 

4.  Did  the  defendant  intend  to  defraud  the  railway  com- 
pany 1 

610]    *And  I  directed  them  that  if  their  answers  to  all 
four  questions  were  in  the  affirmative,  they  ought  to  find 
the  defendant  guilty;  but  that  if  they  answered  any  one  of 
them  in  the  negative,  they  should  acquit  him. 
The  jury  returned  a  verdict  of  guilty;  but  as  the  defen- 
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dant  was  undefended  by  counsel,  and  as  I  doubted  whether 
my  direction  to  the  jury  was  right  in  point  of  law,  I  respited 
judgment,  and  allowed  the  defendant  to  go  at  large  on  bail, 
and  I  now  state  this  case  for  the  opinion  of  this  honorable 
court,  whether,  on  the  above  evidence,  the  defendant  was 
rightly  convicted  of  obtaining  money  by  false  pretences. 

If  the  court  should  be  of  that  opinion,  the  conviction  is  to 
be  aJErmed ;  if  not,  it  is  to  be  quashed. 

(Signed)  Wm.  Predk.  Harrison, 

Chairman  of  the  Second  Court. 

No  counsel  appeared  for  the  prisoner. 

B.  L.  Moseley  appeared  for  the  prosecution. 

CocKBURN,  C,  J. :  It  is  not  necessary  in  this  case  to  call 
on  the  counsel  for  the  prosecution.  It  appears  that  the 
prisoner  was  in  the  service  of  the  London^  Brighton  and 
South  Coast  Railway  X]!ompany,  and  that  it  was  one  of  the 
rules  of  that  company,  which  were  signed  by  the  prisoner, 
that  no  servant  of  the  company  should  be  entitled  to  claim 
payment  of  any  wages  due  to  him  on  leaving  the  company's 
service  until  he  should  have  delivered  up  his  uniform  cloth- 
ing. The  prisoner  signed  the  rules,  was  aware  of  this  rule, 
and  in  fact  delivered  up  his  copy  of  the  rules  on  leaving  the 
service.  He  gave  notice  to  leave,  and  went  to  the  station 
master  and  gave  up  part  of  his  uniform.  The  station  mas- 
ter then  asked  him  for  his  great  coat.  He  went  away  and 
some  time  afterwards  brought  onb,  and  so  obtained  his 
wages.  It  turned  out  that  the  great  coat  belonged  to  an- 
other servant  of  the  company,  as  the  prisoner  well  knew.  I 
take  it  that  this  was  not  an  act  of  theft,  but  that  he  took  it 
for  the  purpose  of  obtaining  his  wages.  Now  we  must  take 
it  that  it  was  part  of  his  contract  with  the  company  that  he 
was  not  to  be  entitled  to  the  wages  due  to  him  on  leaving 
the  service  until  he  had  returned  to  the  company  all  the  ar- 
ticles of  uniform  that  he  received  from  the  company.  It  is 
clear  that  the  prisoner  perpetrated  a  fraud  on  the  officer 
of  the  company  and  so  ^ot  from  him  the  money  due  to  him  ; 
in  other  words,  he  obtained  the  money  by  the  false  pretence 
that  the  great  coat  he  produced  to  the  company's  officer  was 
the  one  he  had  received  from  them.  The  conviction  will 
therefore  be  affirmed. 

The  rest  of  the  court  concurred. 

Conviction  affirmed. 

19  Eng.  Rep.  77 


610  CRIMINAL  LAW  CASES.  [Vol  XHI, 

1877  Reg.  V.  BelL 


[13  Cox's  Criminal  Cases,  628.] 

COURT  FOR  CROWN  CASES  RESERVED. 

Saturday,  June  9,  1877. 

(Before  Lord  Coleridge,  C.J.,  Mellor,  J.,  Lush,  J.,  Denman,  J.,  and  Pollock,  B.) 

623]  *Reg.  v.  Bell  and  Jordan  ('). 

LarceMf — Proof  of  ovmership  of  properly — Official  liquidator  of  a  trading  company-^ 

Winding-up. 

An  indictment  charged  the  prisoners  with  stealing  brass,  the  property  of  H.  The 
evidence  was  that  the  brass  was  the  property  of  a  trading  company  (limited),  and 
that  it  was  seen  on  the  company's  premises  about  twelve  days  before  it  was  missed 
on  the  24th  of  March,  1877;  that  the  company  was  being  w^ound-up;  and  that  H. 
was  the  official  liquidator.  A  copy  of  the  London  Gazette,  dated  19th  May.  1877, 
was  produced,  which  stated  that  at  a  special  meeting  of  the  company  duly  convened, 
and  at  a  subsequent  special  general  meeting  (April  26th),  a  resolution  was  passed 
for  winding-up  the  company  voluntarily,  and  that  H.  and  S.  were  appointed  liquida- 
tors at  the  special  general  meeting. 

Held^  that  this  evidence  did  not  prove  that  the  brass  was  the  property  of  H.  as 
laid  in  the  indictment 

Case  reserved  for  the  opinion  of  this  court  at  the  West 
Riding  Yorkshire  Quarter  Sessions. 

The  prisoners  were  tried  before  me  at  the  Spring  General 
Quarter  Sessions  of  the  Peace,  for  the  West  Riding  of  the 
county  of  York,  holden  at  Wakelield,  on  the  second  day  of 
April,  1877,  on  an  indictment  which  charged  John  Bell  with 
feloniously  stealing,  on j^e  23d  March,  1877,  6  cwt.  of  brass, 
the  property  of  Henry  Hart;  and  Patrick  Jordan  with  felo- 
niously receiving^  on  the  said  last  mentioned  day,  the  same 
property. 

In  order  to  prove  that  the  said  Henry  Hart  was  the  owner 
of  the  property,  the  subject  of  the  indictment,  William 
Varney  was  called  as  a  witness,  and  swore  that  he  had  been 
the  secretary  of  the  Cardigan  Iron,  Steel,  and  Wire  Com- 
624]  pany  (Limited)  down  to  *the  time  of  the  winding-up 
of  the  said  company,  as  mentioned  in  the  notice  in  the  Lon- 
don Gazette  set  out  below ;  that  the  said  company  carried 
on  business  at  Brightside-lane,  Sheffield;  that  the  said 
Henry  Hart  was  the  official  liquidator  of  the  said  company, 
and  that  he  (witness)  saw  the  ibrass  mentioned  in  the  indict- 
ment safe  on  the  12th  March,  1877,  at  the  said  place  of 
business  in  Brightside-lane,  and  that  he  missed  it  on  the 
24th  March,  1877.  He  also  produced  a  copy  of  the  London 
Gazette  of  the  19th  May,  1876,  in*  which  appeared  the  fol- 
lowing notice : 

(*)  Reported  by  John.  Thompson,  Esq.,  Barrister-at-Law, 
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The  Cardigan  Iron,  Sieel.  and  Wire  Company  (Limited). 

Notice  is  liereby  ^ven  that  at  a  special  general  meeting  of  members  of 
the  Cardigan  Iron,  Steel,  and  Wire  Company  (Limited),  duly  convened  and 
held  at  the  Cutler's  Hall,  Sheffield,  in  the  County  of  York,  on  the  4th  April, 
1876,  and  at  a  subsequent  special  general  meeting  of  members,  also  duly  con- 
vened and  held  at  the  Cutler's  Hall,  in  Sheffield  aforesaid,  on  the  25th  of  April, 
1876,  the  following  resolution  was  duly  passed  and  confirmed  : 

That  the  agreement  dated  the  13th  March,  1876,  and  made  between  the 
Cardigan  Iron,  Steel,  and  Wire  Company  (Limited),  of  the  one  part,  and  Joseph 
Agnes  and  Edwin  Parker  and  William  Booth  and  Joseph  Croft  and  Francis 
Day  and  James  Booz  Cave  and  Humphrey  Turner  and  Benjamin  Jones,  of  the 
other  part,  be  and  is  hereby  confirmed,  and  that  the  company  be  wound-up 
voluntarily  in  accordance  with  the  terms  of  such  agreement. 

And  at  the  said  subsequent  special  general  meeting  the  following  resolution 
was  dulv  passed  : 

(2.)  That  Messrs.  Henry  Hart  and  Robert  Henry  Sharp  be  and  are  hereby  ap- 
pointed liquidators  of  the  Cardigan  Iron,  Steel,  and  Wire  Company  (Limited). 

R.  H.  Sharp,  Chairman. 

The  certificate  of  incorporation  of  the  said  company  was 
not  produced,  and  no  other  evidence,  verbal  or  documentary, 
was  given  or  tendered  to  prove  that  the  said  Henry  Hart 
was  the  owner  Of  the  .property  mentioned  in  the  indictment. 

The  counsel  for  the  prisoners  objected  to  the  production 
of  the  said  copy  of  the  London  Gazette  as  evidence  of  the 
matters  stated  in  the  above  notice,  inasmuch  as  it  was  not 
made  ^idence  of  the  truth  of  its  contents ;  nor  was  it  the 
proper  evidence  of  the  voluntary  winding-up  of  a  limited 
joint  stock  company  or  of  the  appointment  of  an  official 
liquidator  in  such  winding-up  under  the  provisions  of  the 
Joint  Stock  Companies  Act  1862  and  1867,  or  either  of  them, 
or  any  other  statutory  enactment;  and  that  the  London 
Gazette  is  not  evidence  of  the  truth  of  the  contents  of  a 
notice  inserted  in  it  except  by  virtue  of  some  statutory  en- 
actment. 

That  there  was  no  evidence  to  go  to  the  jury  of  the  ex- 
istence of  the  Cardigan  Iron,  Steel,  and  Wire  Company 
(Limited),  no  certificate  of  incorporation  being  produced. 

That  the  copy  of  the  London  Gazette  produced  was  not 
evidence  in  this  case,  and  did  not  prove  tae  existence  of  the 
said  company.    . 

That,  ii  there  was  evidence  to  go  to  the  jury  of  the  ex- 
istence of  the  said  company,  it  ought  to  have  been  proved 
that  Henry  Hart  was  the  official  liquidator  of  the  said  com- 
pany, that  there  was  no  evidence  to  go  to  the  jury  of  this, 
and  that  the  copy  of  the  London  Gazette  produced  did  not 
prove  this. 

*I  declined  to  stop  the  case  and  left  it  to  the  jury,  [625 
and  they  returned  a  general  verdict  of  guilty  against  both 
prisoners,  but  I  deferred  passing  sentence  until  the  opinion 
of  the  Court  for  the  Consideration  of  Crown  Caseg  Reserved 
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could  be  had  upon  the  points  submitted  on  behalf  of  the 
prisoners,  and  granted  bail. 
The  opinion  of  the  court  is  therefore  requested : 

1.  Whether  the  prisoners  were  properly  convicted,  or 

2.  Whether  the  conviction  ought  to  be  quashed  upon  the 
objections,  and  the  points  or  anv  of  them  submitted  by  the 
counsel  for  the  prisoners  at  the  bar. 

Henry  Leatham,  Deputy  Chairman. 

No  counsel  appeared  to  argue  on  either  side. 

Lord  Coleridge,  C.J.:  It  appears  to  us  to  be  clear  that 
there  was  no  evidence  which  could  be  fairly  left  to  the  jury 
to  show  that  the  brass  stolen  was  the  property  of  the  pros- 
ecutor Hart,  or  that  he  had  ever  dealt  with  it  as  his  prop- 
erty. The  evidence  was  sufficient  to  show  that  he  might 
have  had  a  title  to  the  property,  but  fails  to  show  that  he 
had  ever  taken  possession  of  it. 

The  rest  of  the  court  concurred. 

Conviction  quashed. 


[18  Cox's  Criminal  Cases,  &26.] 

NORTH  eastern  CIRCUIT. 

Durham  Spring  Assizes.    March,  1877. 

(Before  Mr.  Justice  Lopes.) 

Agnew  v.  Jobson  and  Others  ('). 

Medical  examination  of  prtMrners — MagiairaUs  order — Notice  of  adion — 11  (it  12  VteL 

e.  44,  88.  8  and  9. 

A  magistrate  has  no  right  to  order  an  examination  of  the  person  of  a  prisoner. 
An  examination  by  medical  men,  in  pursuance  of  such  an  order,  of  the  person  of  a 
female,  in  custody  upon  tliet^harge  of  concealing  the  birth  of  her  illegitimate  child, 
6361  constitutes  *an  assault.  In  such  a  case  a  magbtrate  is  not  entitled  to  notice 
of  action  under  ss.  8&9oflI<bl2  Vict.  c.  44. 

This  was  an  action  instituted  by. the  ^'Vigilance  Associ- 
ation for  the  Defence  of  the  Personal  Rights  of  Women  and 
Children"  on  behalf  of  a  girl  named  Annie  Agnew  (con- 
victed at  the  Winter  Assia^es  at  Durham,  1875,  of  concealing 
the  birth  of  her  illegitimate  child),  against  Mr.  John  Job- 
son,  a  magistrate  for  the  county  of  J)urham,  Dr.  Alexander 
McKay,  Mr.  William  Christopher  Allan,  surgeon,  and  Po- 
lice Inspector  Banks,  for  two  assaults  committed  upon  the 
girl  in  forcing  her  to  undergo  two  examinations  for  the  pur- 

Sose  of  ascertaining  whether  or  not  she  had  been  recently 
elivered  of  a  child. 
Waddyj  Q.C.,  Blaclcwell^  and  Liddell^  for  the  plaintiff. 

(*)  Reported  by  Richard  Luck,  Esq.,  Barrister-at-Law. 
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Herschell^  Q.C.,  and  John  Edge^  for  the  defendants  Job- 
son,  McKay  and  Banks ;  and  Wildey  Wright  and  Sitiherstj 
for  the  defendant  AUaji. 

Between  May  and  November,  1875,  the  plaintiff,  who  was 
then  a  girl  of  eighteen  years  of  age,  was  delivered  of  an  ille- 
gitimate child  when  she  was  living  with  her  father  and 
mother  at  Crook.  In  November  they  removed,  and  the 
empty  house,  having  been  relet,  was  in  process  of  being 
cleansed  for  the  new  tenant,  when  the  body  of  an  infant 
was  found  under  a  flagstone  in  the  pantry,  where  it  had  evi- 
dently been  for  a  considerable  time.  Suspicion  pointed  to 
the  plaintiff  as  the  mother  of  the  child,  and  on  the  16th  day 
of  November,  1876,  two  policemen  went  to  the  house  where 
she  was  then  living,  and  put  questions  to  her  with  respect  to 
the  child.  She  replied  that  she  knew  nothing  about  it  and 
that  it  was  not  hers.  Further  inquiries  were  made,  and  on 
the  26th  day  of  November  she  was  apprehended  under  a 
warrant  on  a  charge  of  concealment  of  birth,  and  taken  to 
the  police  station  at  Crook,  and  there  examined  by  Dr.  Mc- 
Kay at  the  instance  of  the  police,  but  against  her  own 
wishes.  The  examination  was  not  complete,  for  Dr.  McKay 
being  doubtful  in  his  own  mind  how  far  he  was  justified  in 
acting  under  the  authority  of  the  police,  set  them  in  motion 
to  procure  a  written  order  from  a  magistrate,  which  was  at 
once  granted  by  the  defendant  Jobson,  on  their  assurance 
that  the  order  was  a  usual  and  proper  one.  Armed  with 
this  order  Dr.  McKay,  accompanied  by  Mr.  'Allan;  went  to 
the  police  station  on  Mie  following  day  and  although  she 
assured  them  she  had  made  and  signed  a  confession  to  the 
police  that  the  child  was  hers  and  that  there  was  no  neces- 
sity for  a  second  examination,  he  insisted  upon  again  ex- 
amining her. 

The  statement  of  claim  alleged  that  on  the  26th  day  of 
November,  1876,  whilst  the  plaintiff  was  under  arrest,  the 
defendant  McKay,  at  the  instigation  and  request  of  the 
defendants  Jobson  and  Banks,  unlawfully  assaulted  her, 
and  against  her  will,  and  without  her  consent  lifted  up,  and 
partially  removed  her  clothes,  and  subjected  her  to  a  wilful 
and  indecent  medical  examination  of  her  person ;  and  that 
on  the  27th  dav  of  *November,  1876,  the  defendants  [627 
McKay  and  Allan,  acting  at  the  request  and  instigation  of 
the  defendants  Jobson  and  Banks,  and  under  the  pretended 
authority  of  an  unlawful  order  signed  and  issued  by  the 
defendant  Jobson,  purporting  to  authorize  what  was  there- 
inafter alleged  to  have  been  done,  unlawfully  assaulted  the 
plaintiff,  and  against  her  will,  and  without  her  consent, 


s. 


614  CRIMINAL  LAW  CASES.  [Vol  XIIL 

1877  Agnew  v.  Jobson. 

lifted  up  and  removed  her  clothes,  and  subjected  her  fo  a 
second  unlawful  and  indecent  medical  examination  of  her 
person ;  and  that  the  second  examination  was  wholly  wanton 
and  unnecessary. 

The  defendant  Jobson  pleaded  *'Not  guilty"  by  statute 
(11  &  12  Vict.  c.  44,  s.  10);  McKay  and  Allan  denied  the 
assault  and  pleaded  leave  and  license ;  and  Banks  pleaded 
"Not  guilty"  by  statute  (21  Jas.  1,  c.  12,  s.  6,  and  2  &  3 
Vict.  c.  93). 

Notices  of  action  had  been  served  upon  the  defendants 
Jobson  and  Banks,  but  not  being  in  exact  accordance  with 
the  requirements  of  the  statutes,  were  not  put  in  at  the  trial. 

Annie  Agnew,  examined  by  Liddelly  said: 

Sergt.  Fleming  took  me  to  the  Crook  Police  Station  on  the  2otli  of  November, 
1875,  and  put  me  in  a  cell.  Presently  Dr.  McKaj  came  to  the  door  and  said, 
*'  Come  up  stairs,  I  have  come  to  examine  you.''  I  went  up  stairs  with  Mrs. 
Fleming  (the  wife  of  the  sergeant  in  charge)  into  a  bedroom.  Dr.  McKay  fol- 
lowed, and  told  me  to  take  my.  clothes  off.  I  refused.  I  said,  "I  would  like  to 
see  more  of  the  matter  before  I  would  let  him."  He  said,  '*  You  must  take  off 
your  clothes."  I  took  off  my  shawl  and  partially  undressed.  He  assisted  in 
taking  my  polonaise  off.  He  took  it  off  and  laid  it  on  the  bed.  He.  examined 
my  breasts,  and  then  told  me  to  lie  down  on  the  bed.  I  refused.  He  said  I 
must  lie  down,  and,  putting  his  hand  ^^pon  my  shoulder,  pushed  me  towards  the' 
bed.  I  then  laid  down  upon  it,  and  submitted  to  the  rest  of  the  examination. 
Mrs.  Fleming  asked  him  if  he  thought  I  had  had  a  baby.  He  said  he  did'nt 
know,  I  might  or  I  might  not  have  had  one.  1  was  then  removed  to  the  cells, 
and  afterwards  confessed  to  Inspector  Banks  and  Sergeant  Fleming.  I  signed  . 
my  confession.  Nest  day  Dr.  McKay  and  Mr.  Allan  came  to  see  me,  and  I  was 
again  taken  up  stairs  into  the  bedroom  with  Mrs.  Fleming.  Dr.  McKay  said  he 
had  come  to  examine  me.  I  told  him  there  was  no  necessity  for  it,  as  I  had 
already  confessed.  He  told  me  to  undress.  I  refused.  He  replied  he  must  ex- 
amine me  ;  and,  taking  hold  of  my  polonaise  sleeve,  helped  me  off  with  it.  He 
then  examined  me  whilst  Mr.  Allan  looked  on.  When  the  examination  was 
over  they  said  nothing  to  me,  but  as  they  were  going  down  stairs  put  their  heads 
together  and  began  to  laugh. 

Cross-examined  by  Her  Schelly  Q.C.: 

Dr.  McKay  or  his  assistant  had  attended  our  family  when  ill  for  some  years, 
but  he  never  previously  attended  me.  When  he  came  to  examine  me  I  did  not 
say,  **  Any  one  may  examine  me."  I  did  say,  ''  I  had  never  had  a  child."  Dr. 
McKay  used  force,  and  pushed  me  on  to  the  bed  on  both  occasions.  He  helped 
me  to  pull  off  my  polonaise  as  any  one  would  help  me.  iHe  examined  me  across 
my  abdomen.  This  was  the  only  part  he  examined  except  my  breasts.  After 
the  second  examination  I  asked  liim  to  speak  to  Sergeant  Fleming  so  that  I 
might  be  made  more  comfortable. 

Cross-examined  by  Wildey  Wright: 

Mr.  Allan  did  not  speak  to  me  or  I  to  him  from  first  to  last.  He  never  touched 
me  whilst  I  was  on  the  bed.     I  won't  swear  he  ever  touched  me  at  all. 

The  reporter's  notes  of  the  trial  for  the  concealment  of 
birth  were  then  read,  from  which  it  appeared  Dr.  AfcKay 
there  stated,  and  Mr.  Allan  confirmed  him  as  to  the-  second 
examination,  that  no  force  was  used  on  either  occasion ;  that 


Vol.  XIII.]  CRIMINAL  LAW  CASES.  615 

Agnew  V.  Jobson.  1877 

the  first  examination  was  partial  and  incomplete ;  that  when 
about  to  *examine  her  the  second  time,  she  said,  *'I  [628 
have  already  confessed,  and  there  is  no  use  in  your  examin- 
ing me,"  and  that  while  not  resisting,  she  had  done  nothing 
by  way  of  expressly  giving  consent. 

Hei'schell^  Q.C.,  submitted  there  was  no  evidence  against 
Inspector  Banks,  and  the  case  against  him  was  abandoned, 
and  he  contended  that  Jobson  was  entitled  to  notice  of  ac- 
tion under  11  &  12  Vict.  c.  44,  s.  9.  Granted  he  had  no 
authority,  he  was  purporting  to  act  as  a  magistrate  in  giving 
the  order  and  was  protected. 

Waddy^  Q.C.,  argued  he  was  not  entitled  to  notice.  A 
man  was  not  freed  from  the  le^al  consequences  of  an  illegal 
act,  although  he  solemnly  believed  at  the  time  he  was  act- 
ing within  his  duty. 

Lopes,  J.,  ruled  that  Jobson  was  not  entitled  to  notice. 

Her  Schelly  Q.C.,  submitted  that  plaintiflf  must  elect  be- 
tween the  first  examination,  where  there  was  evidence  only 
against  McKay,  and  the  second,  where  there  was  evidence 
against  all  the  defendants,  this  being  a  joint  action  in  a 
joint  case.     The  learned  judge  concurred,  and 

Waddy^  Q.C.,  elected  to  go' on  with  the  second  exami- 
nation. 

Her  Schelly  Q.C.,  and  Wright^  called  no  evidence  for  the 
defence. 

Her  Schelly  Q.C.,  said  he  would  not  assert  in  point  of  law 
the  legality  of  any  warrant  for  the  examination  of  either 
man  or  woman.  He  preferred  to  appeal  to  the  experience 
of  his  Lordship  as  to  whether  it  had  not  been  frequently 
done— to  make  an  examination  of  a  prisoner's  person  when 
suspected,  as  for  instance,  when  a  man  had  been  charged 
with  indecent  assault. 

Lopes,  J.:  Unless  the  jurjr  are  convinced  that  the  girl 
gave  her  consent  to  the  exammation,  the  defendants  had  no 
right  to  do  it. 

Herschell^  Q.C.,  asked  the  jury  not  to  believe  the  plain- 
tiffs evidence,  but  rather  that  consent  had  really  been  given. 
Even  though  she  had  consented  through  misunderstanding 
the  power  and  authority  they  had,  that  would  still  consti- 
tute assent. 

Lopes,  J.:  I  think  there  is  a  great  difference  between 
consenting  and  submitting.  But  if  she  really  consented, 
thinking  they  had  the  power  to  compel,  that  would  do. 

Hei Schelly  Q.C,  said,  that  was  all  he  asked,  and  in  both* 
cases  he  contended  the  girl  was  really  a  consenting  party. 
With  regard  to  Dr.  Jobson  he  had  made  an  order  in  the 
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interests  of  justice  as  be  thought,  although  he  was  mistaken 
as  to  the  law.  Even  supposing  the  examination  were  an 
illegal  act,  it  was  absurd  to  talk  of  the  girl  having  been  in- 
jured in  her  feelings  or  person  in  any  way. 

Wildey  Wright  followed  on  behalf  of  Allan,  asking  the 
jury  if  they  came  to  a  question  of  damages  to  assess  them 
at  the  lowest  coin  of  the  realm. 

Lopes,  J.,  to  the  jury:  The  main  question  was,  had  the 
plaintiff  actually  consented  to  the  exariiination  which  took 
629]  place  on  the  *second  occasion.  If  not,  then  the  ex- 
amination would  be  an  assault,  illegal  and  nnjustiiiable; 
and  plaintiff  would  be  entitled  to  their  verdict.  But  if 
she  consented,  then  they  must  find  for  the  defendants. 
If  she  consented  even  under  a  misapprehension  of  their 
power  they  must  still  find  for  the  defendants.  They  were 
dealing  only  with  the  second  case,  and  it  was  for  them  to 
sav,  whether  it  looked  like  the  girl  consenting,  when  she 
told  the  doctors  it  was  no  use  their  examining  her,  as  she  had 
confessed  all.  This  was  from  the  defendants'  own  state- 
ments. The  plaintiff's  statement  was  very  clear  and  de- 
cided, and  agreed  in  some  points  with  that.  If  she  consented, 
even  although  it  was  under  the  impression  that  the  persons 
who  were  about  to  examine  her  had  the  power  to  make 
her  submit,  it  would  be  an  ansvv'er  to  the  case.  The  order 
given  by  the  magistrate  was  a  foolish  one  and  Dr.  Jobson 
must  have  known  little  of  the  law.  It  was  clearly  not  a 
case  for  exemplary  damages,  and  it  would  be  a  question 
for  them  whether  to  find  for  substantial  or  nominal  damages 
if  they  found  for  the  plaintiff.  The  defendants  had  acted 
extremely  foolishly  and  the  ^damages  might  be  such  as  to 
show  in  unequivocal  terms  that  neither  magistrates,  nor 
policemen,  nor  medical  men  may  infringe  upon  the  rights 
of  any  person. 

Verdict  for  the  plaintiff  for  £50.  Judgment  against  de- 
fendant Jobson  reserved  until  the  question  of  notice  decided. 

The  argument  came  on  for  hearing  on  the  8th  of  May,  in 
the  Court  of  Common  Pleas. 

Herschelly  Q.C.  {Edge  with  him),  for  the  defendant  Jobson, 
cited  Selraes  v.  Judge  (L.  Rep.,  6  Q.  B.,  724) ;  Wordsworth 
V.  Harley  (1  B.  &  Ad.,  391) ;  Roberts  v.  Orchard  (33  L.  J., 
Ex.,  65)*;  Wedge  v.  Berkeley  (6  A.  &  K,  668;  6  L.  J., 
M.  C,  86). 

Waddy^  Q.C.  {Witberforce^  with  him),  for  the  plaintiff, 
cited  Chamberlain  v.  King  (L.  Rep.,  6  C.  P.,  474);  Leeie 
V.  Hart  (L.  Rep.,  3  C.  P.,  322) ;  Taylor  v.  Nesjield  (3  E.  & 
B.,  724) ;  CooTc  v.  Leonard  (6  B.  &  0.,  354). 
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June  26th,  1877.  Lopes,  J.,  in  delivering  judgment, 
said  :  This  was  an  action  brought  by  Annie  Agnew  against 
Jobson  and  others  for  an  assault.  The  trial  at  Durham 
resulted  in  a  verdict  for  £60,  against  Jobson  and  two  others 
of  the  defendants.  Jobson  was  a  justice  of  the  peace  for 
the  county  of  Durham.  At  the  trial  it  was  contended  that 
he  was  entitled  to  notice  of  action,  which  had  not  been 
given.  The  plaintiff  had  been  taken  into  custody  upon  the 
charge  of  concealing  the  birth  of  her  illegitimate  child. 
While  she  was  in  custody  an  application  was  made  to  Mr. 
Jobson,  who  made  an  order  for  the  examination  of  her  per- 
son ;  in  pursuance  of  which  she  was  examined  by  two  doc- 
tors, the  two  other  defendants.  It  had  been  admitted  that 
Mr.  Jobson  had  no  right,  either  atcommon  law  or  by  statute, 
to  order  the  examination,  but  that  he  had  acted  from  a  bona 
fide  belief  that  he  had  authority  to  do  so.  His  Lordship 
then  referred  to  the  statute  providing  for  notices  of  action 
to  be  given  *to  justices  (11  &  12  Vict.  c.  44,  ss.  8,  9),  [630 
and  expressed  his  opinion  that  Mr.  Jobson  had  not  been  en- 
titled to  notice  of  action,  on  the  ground  that  there  was  a 
total  absence  of  any  authority  to  do  the  act;  and  that, 
although  he  had  acted  bona  fide^  believing  he  had  such 
authority,  there  had  been  nothing  on  which  to  ground  the 
belief,  na  knowledge  of  any  facts  upon  which  such  a  belief 
might  have  been  based. 

Judgment  for  the  plaintiff. 

In  Walsh  v,  Sayer  (52  How.  Pr.,  834),  when  the  agent  of  a  railroad  company 

which  was  a  case  for  alleged  malprac-  that  had  been  vouched  in  to  defend,  and 

tice,  the  court,  upon  petition,  ordered  which  the  town  claimed  was  liable  over 

that  the  plaintiff  be  required  to  appear  to  it,  visited  her  in  company  with  one 

and  submit  to  a  personal  inspection  of  of  the  selectmen  of  the  town,  she  re- 

the  affected  part  by  the  defendant  and  quested  the  company  to  send  physicians 

such  other  skilful  and  competent  sur-  to  examine  her  to  ascertain  how  badly 

geons  as  he  might  name,  under  the  she  was  injured. 

direction  of  a  referee  appointed  by  the  The  court  said:  "  We  think  no  error 

court  for  that  purpose.  was  committed  in  admitting  the  evi- 

The  court  cited  3  Black.  Com.,  883  ;  dence  of  Bowman  for  tbe  sole  purpose 

Cases  of  Divorce,  5  Paige,  554;  1  Beck's  stated.     The  defence  were  making  a 

Med.  Jur.,  116-125,  204-5.  point  against  the  plaintiff  as  to  the 

In  Durgin  v*  Danville  (47  Verm.,  95,  extent  of  the  injury  to  the  wife,  as 

105),  the  plaintiff,  in  an  action  for  in ju-  affecting  the  extent  of  the  damages 

lies  suffered,  had  submitted  to  one  full  proper  to  be  recovered  on  the  score  of 

examination  of  her  person  by  defen-  a  recent  refusal  of  the  wife  to  submit  to 

dant's   medical    experts.     She    subee-  a  further  examination  of  her  person  by 

quently  refused  to  submit  to  a  second,  doctors  ;  and  it  was  by  way  of  arguing. 

In  answer  to  the  claim  that  she  did  so  that  the  reason  of  such  refusal  was  a 

for  fear  that  such  examination  would  fear  on  her  part  that  such  examination 

show  her  real  injury  to  be  less  than  would  show  her  real  injury  to  be  less 

she  was  claiming,  she  was  allowed  to  than  she  was  pretending  and  claiming, 

show  that  some  time  before  the  trial  The  evidence  by  Bowman  was  offered 

19  Eng.  Rep.  78 
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to  just  that  point,  viz.,  to  countervail  the  court  granted  a  new  trial,  because 
the  effect  of  such  an  argument  against  it  was  in  effect  compelling  him  to  fur- 
her,  as  it  obviously  would  have  a  ten-  nish  evidence  against  himself  in  a  crim- 
dency  to  do,  if  it  should  be  found  that,  inal  prosecution,  and  he  could  no  more 
in  fact,  at  any  time  after  the  injury,  be  compelled  to  do  so  than  he  could  to 
and  the  bringing  of  the  suit,  she  was  furnish  a  private  paper  which  would 
inviting  examination  to  be  made  by  be  evidence  against  him  on  the  trial, 
some  good  physicians  to  be  sent  by  the  The  court  cit^  and  comm^mted  upon 
railroad  company,  whom  the  defendant  Kex  v.  Worsenham,  1  Ld.  Raym.,  705, 
had  vouched  in  to  defend  the  suit,  and  Rex  v.  Mead,  2  id.,  927,  Rex  v.  Shelly, 
that,  too,  in  connection  with  a  negotia-  8  Term  Rep.,  142,  and  Huldane  v.  Har- 
tion  for  settlement  of  the  claim  between  vev,  4  Burrows,  2489. 
the  plaintiff  and  the  agents  of  the  par-  tn  Commonwealth  v,  Twitchell  (1 
ties  interested  to  defend  against  and  Brewster,  561-2) : 
reduce  the  claim.  The  propriety  of  this  "  At  the  conclusion  of  the  common- 
evidence  could  not  be  made  plainer  by  wealth's  case,  Charles  H.  T.  Collis, 
discussion.  It  is  clear  upon  principle  Esq.,  for  the  defendant,  moved  that 
and  the  reason  of  the  thing,  and  fully  the  articles  of  clothing  which  the  corn- 
approved  by  the  analogy  of  decided  mon  wealth's  witness.  Dr.  Levis,  had 
cases. "  testified  were  stained  with  blood ,  should 

Upon  a  criminal  trial  it  is  proper  to  be  delivered  for  examination  by  defen- 

ask  a  witness  to  look  around  the- court  dant's  experts. 

room  and  point  out  the  person  who  This  motion  was  argued  by  counsel 

committed  the  offence,  if  she  sees  him:  on  both  sides. 

State  V.  Johnson,  67  N.  C,  55,  58.  Brewster,  J.:    The  articlea  iden- 

In  State  v.  Garrett  (71  N.C.  85);  it  was  tified  by  the  officers  as  the  clothing  of 

held  that  any  circumstance  tending  to  the  defendant,  having  been  examined 

show  the  giiilt  of  the  accused,  may  by  Dr.  Levis,  and  his  opinion  having 

be  proved,  although  it  was  brought  to  been  given  to  the  jury  as  to  the  results 

light  by  a  declaration  inadmissible  per  of  his  examinations  thereof,  the  defen- 

se,  as  having  been  obtained  by  im-  dant's  counsel  have  moved  that  the 

proper  influence.     Therefore,  evidence  defendant's  expert  be  permitted  to  ex- 

of  the  condition  of  the  prisoner's  hand,  amine  them  in  the  presence  of  officers 

at  the  time  of  holding  the  inquest,'  is  of  the  court. 

admissible,  although  the  prisoner  was  The  district   attorney  has   opposed 

then  compelled  to  exhibit  her  hand  by  this  motion,  stating  that  he  is  willing 

the  coroner  after  objection  on  her  part,  that  the  examination  shall  take  place 

In  People  v.  McCoy  (45  How.  Prac,  as  desired,  if  the  name  of  the  defen- 

216),  it  was  held,  at  nui  prius^  that  dant's  expert  is  submitted  to  and  ap- 

the  forcible  examination  (under  an  or-  proved  by  the  commonwealth's  officer, 

der  of  the  coroner)  of  a  female  prisoner  and  by  the  court.     The  defendant  has 

by  physicians,  for  the  purpose  of  ob-  declined  to  submit  the  name  of  bis  ex- 

taining  evidence   that   she   had  been  pert,  and  has -insisted  upon  his  absolute 

pregnant  and  had  been  delivered  of  a  riffht  to  have  the   articles  examined 

child  within  two  or  three  weeks  previ-  when,  where,  and  by  whom  he  pleases, 

oas,  was  in  violation  of  the  constitu-  conceding  only  that  the  officers  of  the 

tion,  which  declares  that  "  No  person  court  may  be   present.     The  articles 

shall  be  compelled  in  any  criminal  case  having  been  exhibited  to  the  jury,  and 

to  be  a  witness  agtiinst  himself,"  and  some  of  them  having  been  handed  to 

that  evidence  of  what  was  discovered  the  jury,  they  must  be  regarded  as  in 

on  such  examination  was  inadmissible,  evidence.     The  defendant  should  have 

In  State  v.  Jacobs  (5  Jones  IN.  C],  the  fullest  right  of   examination  ac- 

259),  it  was  held  that  the  court  had  no  corded  to  him,  consistent  with  the  pres* 
right  to  compel  the  defendant,  in  a    ervation  of  the  articles  from  accidental 

criminal  prosecution,  to  exhibit  him-  or  intentional  destruction.     If  the  ob- 

self  to  the  inspection  of  the  jury,  for  ject  is  to  inspcet  by  the  use  of  glasses, 

the  purpose  of  enabling  them  to  de-  this  can  be  accomplished  by  examina- 

termine  his  fttcUus  as  a  free  negro.  tion  in  open  court,  or  in  an  adjoining 

Where  he  was  compelled  to  do  so  room  in  the  presence  of  officers.     If 
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the  purpose  is  to  secure  a  chemical  past  nine  o'clock,  there  to  be  produced 

analysis,  1  think  the  defendant  is  enti-  by  the  district  attorney  in  the  presence 

tied,  as  matter  of  right,  to  have  such  of  the  judges,  the  counsel  for  the  pris- 

an  examuiation  made  by  any  expert  he  oner  and  such  experts  as  they  might 

may  select,  but  to  guard  against  the  select." 

possible  destruction  of  important  evi-  Upon  the  trial  of  Andrews  (Pamph. 

dence,  the  tests  sliould  be  applied  in  trial,  pp.  4-7),  Mr.  Davis,  one  of  de- 

the  presence  of  the  court.  fendant*s  counsel,  "  Presented  inform- 

LuDLOW,  J.:  A  motion  having  been  ally  a  motion  to  the  court  that  the' 
made  by  the  prisoner's  counsel  to  per-  Attorney-General  be  required  to  allow 
mit'  the  clothing  and  other  articles  the  prisoner's  counsel  to  inspect  certain 
which  Dr.  Levis  has  examined  and  articles  of  personal  property  in  the 
identified  as  being  sprinkled,  saturated,  hands  of  the  government :  Ist.  Arti- 
or  smeared  with  the  blood  of  a  mam-  des  belonging  to  the  prisoner,  and 
mal,  ta be  examined  by  some  person  to  taken  from  his  premises,  including, 
l^  selected  by  them,  but  not  in  the  among  other  things,  a  portion  of  fence 
presence  of  the  court,  though  in  the  which  had  been  severed  from  the  re- 
view of  an  officer  or  officers  to  be  se-  alty ;  these  articles  were  impounded 
lected  by  the  court,  it  becon^es  neces-  under  no  defined  rule  of  law  :  2d,  the 
sary  to  state  what,  in  my  judgment,  clothing  and  skull  of  the  deceased,  and 
ought  to  be  the  practice  of  this  tribunal,  the  articles  found  upon  his  person. 

Ist.  It  is  to  be  noted  that  the  arti-  Mr.  Davis  claimed  that  by  the  rule 

cles  in  question,  except  the  poker,  have  and  practice  of  our  courts  in  capital 

not  yet  been  offered  in  evidence,  and  cases,  a  list  of  the  witnesses  examined 

they  therefore  jemain  in  the  custody  of  before  the  grand  jury  was  furnished 

the  commonwealth's  officers.    This  mo-  the  prisoner  (Commonwealth  v,  Knapp, 

tion  is  therefore  premature.  9  Pick. ,  498).     The  manifest  intention 

2d.    When  the  articles   shall   have  of  this  rule  was  to  prevent  surprise, 

been  offered  in  evidence  they  are  placed  and  to  allow  the  prisoner  or  his  counsel 

in  the  special  custody  of  the  court,  to  the  fullest  opportunity  to  explore  the 

-be  dealt  with  as  justice  i^aires.  evidence.    The  spirit  of  this  rule  would 

8d.  Should  the  prisoner's  counsel  extend  to  physical  objects,  mute  wit- 
then  desire  them  to  be  examined,  the  nesses,  which  were  as  much  evidence 
court  should  see  to  it  that  they  are  as  the  testimony  of  living  witnesses, 
guarded  from  intentional  or  accidental  It  might  be  necessary  to  inspect  these 
injury  with  the  most  scrupulous  care,  articles  in  the  presence  of  an  expert, 
and  that  they  may  be  examined  in  open  and  to  decide  upon  inspection  whether 
court  by  any  pei-son  selected  by  the  chemical  tests  or  examinations  should, 
prisoner  or  his  counsel,  or  if,  from  or  might  with  the  future  consent  of  the 
necessity,  the  examination  cannot  be  government  be  applied  to  them,  by  ex- 
made  accurately  in  open  court,  they  perts  produced  by  the  prisoner, 
should  be  placed  in  the  hands  of  any  If  such  examinations  had  been  al- 
respectable  chemist  or  physician,  to  be  ready  made  by  the  government,  he  had 
seUcted  by  the  prisoner,  with  the  con-  not  been  notified  nor  had  former  coun- 
sent  of  the  court.  They  should  be  sel  for  the  prisoner,  and  he  therefore 
properly  identified  as  the  very  articles  claimed  a  right  to  make  such  examina- 
offered  in  evidence  by  the  common-  tions  as  the  government  might  make, 
wealth,  before  they  are  delivered  to  the  not  defacing  or  obliterating  the  entire 
person  who  has  l>een  selected  by  the  object,  or  destroying  its  identity, 
prisoner's  counsel,  and  for  this  purpose  Otherwise  a  prisoner  is  at  the  mer- 
that  person  should  receive  them  in  open  cy  of  ex  parte  experts,  without  the 
court ;  and  they  should  then  be  exam-  power  to  test  them  except  by  a  mere 
ined  in  the  presence  of  an  officer  or  cross-examination  at  the  trial, 
officers  of  the  court.  He  had  understood  the  learned  At- 

The  defendant's  counsel  refusing  to  tomey-General  had  signified  his  consent 

submit  the  names  of  their  experts  to  to  act  as  the  court  should  direct,  but 

the  court,  it  is  ordered  that  all  the  arti-  claimed  the  right  to  designate  or  ap- 

cles  be  taken  to  the  grand  jury  room,  prove  of  the  experts  the  prisoner  might 

on  the  next  Saturday  morning  at  half  select,  and  that  all  experiments  or  tests 
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should  be  made  in  the  presence  of  some  'wish  to  have  a  scientific  examination 

party  acting  for  the  government — ^the  made  of    the  clothing  mentioned  bv 

articles  to  remain  under  the  general  yon.  or  the  rail  for  blood-stains,  I  will 

charge  of  an  officer,  who  shall  also  be  allow  it  to  be  done  by  any  experts  yon 

present.  may  name,  who  are  approved  by  me ; 

The    Attorney-General    stated    that  such  examinations  to  be  in  the  pres- 

Mr.  Davis  had  misunderstood  him.    He  ence,  and  under  the  full  observation  of 

was  willing  to  submit  most  cheerfully  one  or  more  experts  to  be  designated 

to  any  direction  which  the  court  may  by  myself ;  and  the  articles  to  remain 

have  authority  to  make.  under  the  general  charge  of  an  officer, 

Mr.  Davis  replied  that  he  had  sup-  who  shall  also  be  present. 

posed  from  a  hasty  reading  of  a  letter  This  is  what  seems  to  me  to  be  the 

from  the  Attorney-General  that  he  was  proper  course,  after  much  considera- 

willing  to  submit  to  the  advice,  or  or-  tion,  and  after  having  the  advantage 

der  of  the  court,  and  thereupon  read  of  the  best  advice  attainable.     If  this 

the  following  letter,  to  show  the  posi-  does  not  meet  your  wishes  fully,  I  shall 

tion  of  the  Attorney -General  upon  the  most  cheerfully  submit  to  any  direc- 

matter  in  question : —  tion  which  the  court  may  have  author- 

^            i^    14.M.    m  M»        ^      **  5^y  ^  make  in  the  premises.     My  only 

€ommontocalt5  of  J«a««acptt«ett».  ^-^^^  ^g  ^  ^^  ^y  exact  duty,  both  to 

Attobney-General'b  Office,  the  prisoner  and  the  public. 

Boston,  ComW  4»., /u/y  81,  1868.  I    am  very  respectfully   and   truly 

Hon.  Charles  G.  Davis :  yours,                      Charles  Allek. 

..  Dear  Sir, —  Mr.  Davis  objected  that  if  the  pris- 

I  have  considered  the  request  con-  oner  had  any  rights  in  the  claim  made, 

tained  in  your  note  of  July  20th,  for  the  government  should  not  dictate  who 

leave  to  examine  certain  articles  held  his  experts   should    be,   or,   in  other 

as  instruments  of  evidence,  to  be  used  words,  designate  the  witnesses  for  the 

on  the  trial  of  S.  M.  Andrews ;  and  have  defence. 

made  up  my  mind,  not  with  reference  The  court  took  time  to  consider  the 
to  what  I  might  be  willing  to  do  in  a  question,  and  in  the  afternoon  stated 
single  case,  but  with  reference  to  what  that  they  should  make  no  order,  and 
ought  to  be  done,  as  a  rule,  in  such  had  no  advice  to  give  the  Attorney- 
cases.  I  do  not  think  a  prosecuting  General  upon  the  matter  presented  in 
officer  should  exhibit  in  i^dvance  his  the  morning,  but  they  would  take  no- 
instruments  of  evidence,  which  can  be  tice  of  the  motion,  and  if  the  prisoner 
judged  of  by  inspection  at  the  trial,  was  surprised  at  the  trial  by  the  pro- 
any  more  than  he  should  give  in  forma-  duction  of  articles,  or  the  testimony  of 
tion  what  witnesses  he  intends  to  call,  experts,  concerning  articles  or  instru- 
or  what  their  testimony  will  be.  ments  not  present^  for  inspection,  the 

In  regard  to  instruments  of  evidence  fullest  opportunity  would  be  granted 

which  require  scientific  experiments,  the  prisoner  to  test  or  control  the  evi- 

such  as  cannot  properly  be  made  in  dence,  by  postponement,  or  otherwise, 

court,  in  order  to  judge  of  them  cor-  as  might  seem  necessary." 

rectly,  a  more  liberal  rule  may  properly  In  a  note  it  is  added  : — 

be  adopted.  "  It    was    understood    at    the    bar, 

If  I  had  such  instruments,  requiring  though  not  expressly  stated  by  the 
such  experiments  to  be  made  hereafter,  court,  that  the  court  had  no  power  to 
I  would  allow  one  or  more  approved  order  what  course  the  government 
experts  named  by  you,  to  attend  the  counsel  should  pursue.  The  Attorney- 
making  of  the  experiments.  General  afterwards,  before  the  trial. 

But  no  such  experiments  remain  to  permitted  the  articles  to  be  exhibited 

be  made,  that  I  am  aware  of.  to  the  prisoner's  counsel  by  an  officer. 

Under  this  state  of  things,  if  you  without  comment  or  explanation." 
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[18  Cox's  Criminal  Cases,  648.] 

OXFORD  CIRCUIT. 

Stafford  Springs  Assizes,  1877.    March  6th  and  7th. 

(Before  Mr.  Justice  Lindley.) 

*Reg,  V.  Sutton,  Slater  and  Johnson  ;  Malbon,     [648 

SwiNDALB  and  Upton  (*). 

■ 

Night  poaching — Occupation  of  land — "Armtd^ — "  Offensive  weapon*' — 9    Oeo,   A, 

c.  69,  s,  9 — Practice — Amendment. 

A  variance  between  the  allegation  of  the  occupation  of  land  in  an  indictment  for 
nigiit  poachiu^,  and  the  proof  of  the  occupation  will,  if  not  such  as  to  have  misled 
the  prisoners,  DC  amended  at  the  trial.  Night  poachers  carrying  things  not  appa^- 
rently  weapons  but  capable  of  being  used  as  such  and  brought  out  to  serve  for  ooth 
harmless  and  offensive  purposes,  are  "armed"  within  the  meaning  of  9  Geo.  4, 
c.  69,  s.  9. 

The  prisoners  were  indicted  for  night  poaching,  armed, 
on  land  in  the  occupation  of  the  prosecutor. 

Boddam  prosecuted. 

John  Hose  defended  the  prisoners  Sutton,  Slater,  and 
Johnson. 

C,  J.  Darling  defended  the  other  prisoners. 

The  prisoners  formed  part  of  a  band  of  about  a  dozen 
men,  who  were  found  by  the  gamekeepers  of  the  prosecutor 
at  night,  some  in  a  green  lane  in  his  occupation,  others  in 
an  adjoining  field  belonging  to  him,  but  not  in  his  own  occu- 
pation. Through  this  field  and  across  the  lane  and  over  the 
field  on  the  other  side  of  the  lane,  ran  a  public  footpath  with 
stiles  at  each  side  of  the  lane.  At  one  end  of  the  lane  was 
a  public  road.  The  prisoners  were  seen  traversing  the  foot- 
path and  were  apprehended  by  the  keepers  in  the  lane. 
Slater  and  Upton  had  sticks  of  the  ordinary  thickness  of 
rustic  walking  sticks.  Sutton  had  a  small  pitchfork,  the 
head  composed  of  two  steel  prongs  about  half  the  size  of 
those  of  a  common  pitchfork  ;  they  were  loosely  fitted  into 
a  socket  in  a  cane  handle  and  might  be  put  in  or  taken  out 
easily.  He  held  it  in  one  hand,  and  presented  towards  the 
keepers  to  prevent  their  approach,  but  did  not  thrust  it  into 
them.  He,  *hgwever,  threw  stones  with  his  other  [649 
hand.  It  appeared  in  evidence  that  such  an  instrument  as 
the  pitchfork  was  used  by  poachers  to  remove  bushes  which 
obstructed  their  nets.     Stones  which  resembled  those  on 

Q)  Reported  by  Johx  Rose,  Esq.,  Barrister-at-Law. 
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the  land  and  field  were  thrown  by  the  poachers  at  the 
keepers. 

Counsel  for  the  prisoners  submitted  that  the  occupation 
of  the  field  was  misdescribed  in  the  indictment;  that  the 
prisoners  were  only  oh  the  public  footway  in  the  lane ;  that 
the  sticks  were  of  the  kind  used  merely  to  carry  or  to  extend 
the  nets,  and  were  not  ''bludgeons"  or  "any  other  offensive 
weapons"  within  the  meaning  of  the  statute;  that  the  fork 
was  not  designed  for  use  as  a  weapon,  nor  was  it  used  as 
such ;  the  stones  were  not  offensive  weapons-r-they  were 
not  brought  by  the  prisoners  to  the  locus  in  quo  {R.  v.  Chrice^ 
7  C.  &.  P.,  803),  but  picked  up  there. 

LiNDLEY,  J.,  summed  up:  The  act  of  Parliament  does 
not  requite  the  r>lace  to  be  described  with  minuteness,  and 
although  if  a  juage  thought  that  a  variance  in  the  descrip- 
tion misled  the  prisoner  the  indictment  would  fail,  yet  m 
such  a  case  as  the  present,  where  tlie  prisoners  would  not 
have  been  misled,  I  should,  if  necessary,  amend.  Some  of 
the  men  were  seen  by  the  keepers  in  the  ploughed  field  and 
the  lane  where  they  were  for  the  purpose  of  taking  game. 
There  can  be  no  doubt  that  if  persons  are  out  obviously  for 
the  purpose  of  taking  game  with  nets  they  may  be  consid- 
ered as  intending  to  take  game  wherever  they  find  it  and  in 
whatever  field  they  pass  over,  and  it  is  not  necessary  to 
show  any  intention  to  take  it  in  any  particular  field.  Next, 
were  they  armed  ?  This  indictment  must  fail  if  you  think 
they  were  not.  In  the  first  place,  it  is  not  necessary  that 
all  should  be  armed.  [His  Lordship  read  the  section  of  the 
statute  (*).]  Sutton  had  the  fork.  Slater  a  stick,  and  Upton 
a  stick.  What  a  "bludgeon"  is,  I  do  not  know.  It  is  a 
thick  stick  and  where  the  degree  of  thickness  begins  which 
makes  it  a  bludgeon  I  cannot  tell.  If  the  instruments  were 
not  taken  out  for  offensive  purposes  the  prisoners  would  not 
be  "armed."  But  if  you  are  satisfied  that  they  were  taken 
out  for  poaching  purposes,  for  carrying  nets  and  also  for 
resisting  the  keepers,  the  prisoners  would  be  armed.  It 
does  not  follow  tliat  because  an  instrument  can  be  used  for 
another  purpose  the  person  carrying  it  would  not  be  armed. 
Was  that  fork  for  a  double  object?    If  you  come  to  that 

(>)  9  Geo.  4,  c.  69,  a.  9,  enacts  that  if  persons    being    armed    with    any  gun, 

any  persons  to  the  number  of  three  or  crossbow,   firearms,    bludgeon,    or    any 

more  together  shall  by  night  unlawfully  other  offensive  wei^on,  each  and  every 

enter  orl)e  in  any  land,  whether  open  or  of   such  persons  shalL  be  guilty   of   a 

inclosed,  for  the  purpose  of  taking  and  misdemeanor, 
destroying  game  or  rabbits,  any  of  such 
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conclusion  yoa  may  find  that  Sutton  was  armed  within  the 
meaning  of  the  act.  If  you  think  it  was  taken  out  for  re- 
moving bushes  and  also  of  being  used  for  resistance,  then 
he  would  be  armed.  So  as  to  the  sticks.  Then  as  to  the 
stones.  Tliis  lane  was  a  grassy  place,  but  some  evidence 
showed  that  *it  was  out  up  by  carts  so  as  to  render  [650 
it  probable  there  should  be  stones  there.  It  is  said,  too,  if 
I. go  out  to  poach  and  pick  up  stones  by  the  wayside  to 
arm  myself^  the  case  is  not  within  the  statute.  But  there  is 
some  evidence  they  were  brought  to  the  place.  Now,  could 
Sutton  throw  stones  with  his  right  hand  without  stoopinc  ? 
Is  not  the  inference  this,  that  he  had  them  in  his  hand? 
Moreover,  one  stone  was  found  in  Sutton's  pocket.  It  is 
for  the  jury  to  say  whether  this  man,  or  some  or  one  of 
them,  was  armed  with  an  offensive  weapon  within  the  de- 
scription I  have  laid  down. 

Verdict^  guilty ;  sentence^  fifteen  Tnonfhs^  im- 
prisonment each. 
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[14  Cox's  Criminal  Cases,  1.] 
OXFORD  CIRCUIT. 
(Stafford  Spring  Assizes,  1877.     Saturday,  March  8.)  I 

(Before  Mr.  Justice  Lindley.) 

1]         *Reg.  V.  Alexander  Barnsley  Knock.  (*) 

Manslaughter — Self-defence — FighUng. 

The  right  of  self-defence  does  not  jostify  counter-blows  strnck  with  a  denra 
to  fight. 

Prisoner  was  indicted  for  the  manslaughter  of  Joseph 
Tipper. 

Oodson  prosecuted. 

J,  Underhill  defended  the  prisoner. 

It  was  proved  that  the  prisoner,  being  challenged,  and  at- 
tacked by  the  deceased,  who  liad  taken  his  coat  off  to  fight, 
also  took  off  his  coat  and  blows  of  the  fists  were  exchanged. 
After  four  or  five  rounds  the  deceased  received .  from  the 
prisoner  a  blow  which  killed  him.  The  facts  are  more  par- 
ticularly stated  in  the  summing  up. 

At  the  close  of  the  case  for  the  prosecution, 

UnderhiU  submitted  that  there  was  no  evidence  for  the 
jury.  The  fatal  blow  must  have  been  given  accidentally  in 
defence. 

Lindley,  J.:    The  case  is  perhaps  on  the  border  line. 
But,  seeing  that  the  men  fought  four  or  five  rounds,  there 
appears  to  have  been  what  is  called  a  ''set-to."     I  think,, 
there^re,  that  under  the.  circumstances,  the  facts  should  go 
to  the  jury. 
2]    *Caunsel  for  the  prisoner  having  addressed  the  jury, 

Lindley,  J.,  summed  up :  The  prisoner  is  charged  with 
manslaughter,  which  means,  causing  the  death  of  another 
without  lawful  excuse.  If  he  did  so,  he  is  guilty ;  if  he  did 
not,  he  is  not  guilty.  What,  then,  is  lawful  excuse?  The 
difficulty  is  in  drawing  the  distinction  between  self  defence 
and  fighting.  If  two  men  fight,  and  one  unfortunately  kills 
another,  then,  thev  being  engaged  in  an  unlawful  occupa- 
tion or  business,  the  killing  of  either  hy  the  other  is  man- 
slaughter, even  if  it  be  by  accident,  and  is  a  crime  in  point 
of  law,  although  the  crime  varies  in  degree  of  gravity.  But, 
on  the  other  hand,  if  a  man  attacks  me,  I  am  entitled  to  de- 
fend myself,  and  the  difficulty  arises  in  dmwing  the  line 
between  mere  self-defence  and  fighting.     The  test  is  this :  a 

(^)  Reported  by  John  Rose,  Esq.,  Barrister-at-Law. 
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man  defending  himself  does  not  want  to  fight,  and  defends 
himself  solely  to  avoid  fighting.  Then,  supposing  a  man 
attacks  me  and  I  defend  myself,  not  intending  or  desiring 
to  tight,  but  still  fighting — in  one  sense — to  defend  myself 
and  I  knock  him  down  and  thereby  unintentionally  kill 
.  him,  that  killing  is  accidental.  It  is  for  you  to  draw  the 
line.  The  facts  up  to  a  certain  point  are  not  disputed.  No 
I  doubt  the  deceased  came  to  his  death  in  the  course  of  a 

I  struggle  with  the  prisoner,  and  was  knocked  down  by  the 

prisoner,  and  by  reason  of  being  so  knocked  down,  died ; 
prima  facie^  that  is  unlawful  killing.  Next,  let  us  consider 
whether  the  men  were  fighting  in  the  sense  I  have  defined, 
or  whether  the  prisoner  was  desiring  not  to  fight.  The  evi- 
dence clearly  shows  that  it  was  the  defendant  who  provoked 
this,  and  it  was  sworn  that  not  only  was  a  challenge  to  fight 
given — not  only  did  they  go  out,  but  both  had  their  jackets 
oflf.  A  fact  in  favor  of  the  prisoner  is  that  he  was  reluctant 
indoors  to  fight,  and  expressed  the  same  reluctance  out  of 
•  doors.  But  thev  had  four  or  five  rounds.  That  is  a  cir- 
cumstance which  tends  to  show  that  these  persons  were 
really  fighting  as  distinguished  from  mere  resistance  in  self- 
defence.  If  you  think  the  prisoner  was  doing  what  was 
lawful,  simply  defending  himself,  find  him  not  guilty;  but 
if  he  was  fighting,  then  he  was  doing  what  was  unlawful, 
and  your  verdict  should  be  against  him. 

Verdict^  not  guilty. 


Reg.  v.  William  Bond. 

Pbisonsb  was  indicted  for  the  manslaughter  of  John 
Giles.  • 

John  Rose  prosecuted. 

J,  UhderhiU  defended. 

The  case  resembled  the  previous  one,  and  the  learned 
judge  *told  the  jury:  "If  vou  think  the  death  was  [3 
caused  in  legitimate  self-defence  as  distinguished  from  a 
fight,  as  I  have  already  explained  to  you,  acquit  the  pris- 
oner ;  but  if  yon  find  that  he  was  engaged  in  a  fight  he  is 
fenilty. 

Verdict^  not  guilty. 

A  persoD  wlto  seeks  and  brings  on  found  himself  in  the  progress  of  the 
a  difficalty  cannot  avail  himself  of  the  affray:  State  v.  Underwood,  57  Mis- 
right  of  self-defence,  in  order  to  shield  souri,  40  ;  State  v.  Starr,  88  Mo.,  270; 
himself  from  the  consequences  of  kill-  State  v.  Linnej,  52  Mo.,  40 ;  Crane  v. 
log  his  adversary,  however  imminent  State,  41  Tex.,  494;  Lewis  9.  State,  51 
the  danger   in  which  he   may  have  Ala.,  1;  Neeley's  Case,  20  Iowa,  108, 

19  Eng.  Kkp.  79 
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S.  C,  Horrigan  &  Thompson's  Cases,  showiT  by  his  oondoct   that   he  has 

"Self-Defence,"  96  ;   Sel fridge's  Case,  abandoned  the  contest ;  and  if  the  cir- 

Id.,  p.  3  ;  Stewart  v.  State,  Id.,  191,  1  camstances  are  such  that  he  cannot  eo 

Ohio  St.,  66  ;  Adams  v.  People,  47  Ills.,  notify  him  it  is  his  faalt,  and  he  most 

376  (Horr.  &  Thomp.,  208);  Evans  v.  take  the  consequences :  State  v.  Smith, 

State,  44  Miss.,  762  (Horr.  &  Thomp.,  10  Nev.,  106. 

^9) ;  Hinton  v.  State,  24  Tex  .  83  (Uorr.  Where  persons  hj  matal  understand- 

ft  Thomp.,  83,  and  note,  p.  90).  ing  engage  in  a  conflict  and  death  en- 

£alling  in  a  fair  fight  has  been  held  sues  to  either,  the  slajer  will  be  guiltj 

to  be  manslaughter,  but  to  be  murder  of  murder  :    State  v.  Underwood, '  57 

if    any   unfair  advantage   be   taken  :  Missouri,  40. 

Whiteley's  Case,  1  Le win's  Crown  Cal.,  It  is  a  disturbance  of   the   public 

173 ;  Begins  v.  Smith,  8  C.  &  P.,  160  peace,  promotive  of  disorder,  violence. 

(Horr.  A'^homp.  Cas.,  "Self- Defence,"  and  immorality,  for  two  persons  by 

130).  mutual  agreement  to  lock  themselves 

A  man  who  assails  another  wi^h  a  into  a  room  and  fight :  People  v.  Nel- 

deadly  weapon  cannot  kill  his  adver-  son,  5  Park.,  50,  51,  affirmed  23  N.  Y., 

sary  in  self-defence,  until  he  has  fairly  293. . 


[14  Cox's  Criminal  Cases,  S.] 

OXFORD  CIRCUIT. 

Stafford  Summer  Assizes,  1877.    Thursday,  July  12. 

(Before  Mr.  Justice  Lopes.) 

Reg.  v.  Jones  and  Hayes  (*). 

84  ci§  85  Viet,  e.  112,  «.  19 — Larceny — Evidence  of  previou9  adt  of  (heft  within  aix 

niontha — Stibject  of  another  iiididmeni. 

Upon  the  trial  of  an  indictment  for  larceny  and  receiving  certain  stolen  eoods, 
evidence  may  be  g^ven  imder  34  <&  36  Vict  c.  112,  s.  19,  that  there  was  found  m  the 
possession  of  the  prisoner  other  property  stolen  within  the  preceding  period  of 
twelve  months,  although  such  other  property  is  the  subject  of  another  indictment 
against  him,  to  be  subsequently  tried  at  the  same  assizes. 

Pbxsoners  were  indicted  for  stealing  and  receiving,  know- 
ing to  have  been  stolen,  a  quantity  of  brass. 

/.  Underhill  and  Owen,  for  the  prosecutors,  proposed  to 
give  evidence  under  34  &  S5  Vict.  c.  112,  s.  19,  of  other  prop- 
erty found  in  the  possession  of  the  prisoners,  and  alleged  to 
have  been  stolen  within  the  six  months  preceding  the  date 
of  the  commission  of  the  offence  charged.  This  other  prop- 
erty was  the  subject  of  a  second  and  similar  indictment 
found  against  the  prisoners  and  about  to  be  tried  at  the 
same  assizes. 

Powell,  Q.C.,  for  the  prisoners :  The  evidence  is  inadmis- 
sible. The  prosecution  seek  to  prove  the  second  indictment 
4]  on  the  trial  *of  the  first,  and  the  effect  is  to  prejudice 
the  prisoners  in  one  or  other  of  the  trials. 

(*)  Reported  by  John  Rose,  Esq.,  6arrister-at-Law. 
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'Underhill:  The  act  does  not  exclude  evidence  on  any 
Bucli  ground. 

Lopes,  J. :  Mj  opinion  is  that  the  evidence  is  aamissible ; 
the  statute  contains  no  limitation  of  the  kind  suggested. 


[14  Cox's  Criminal  Cases,  4.] 

OXFORD  CIRCUIT. 

Stafford  Sommer  Assizes,  1877.    Saturday,  July  14. 

(Before  Mr.  Justice  Lopes.)' 

Reg.  v.  Thomas  Dillon  ('). 

Perjurif — Evidence — Practice, 

When  perjury  is  alleged  as  having  been  committed  before  justices  at  petty  sessions 
on  the  hearing  of  a  charge  contained  in  a  written  information,  that  information  must 
be  produced,  or  its  loss  or  destruction  proved,  before  secondary  evidence  of  its  con- 
tents can  be  g^ven  at  the  trial  of  an  indictment  for  the  perjury. 

Prisoner  was  indicted  for  perjury  committed  before  jus- 
tices in  petty  sessions,  on  the  hearing  of  a  charge  of  druuKen- 
ness  preferred  against  one  John  Dillon. 

ff.  i).  Oreene  prosecuted. 

The  Clerk  to  the  Justices,  beinff  called  as  a  witness,  stated 
that  an  information  in  writing  had  been  laid  before  them 
and  a  summons  issued  thereon  against  John  Dillon,  but  he, 
the  Clerk,  produced  neither  the  information  nor^the  copy  of 
the  summons. 

Lopes,  J.,  said  that  as  the  charge  upon  the  hearing  of 
which  perjury  was  alleged  to  have  been  committed  was  in 
writing,  the  document  must  be  produced,  or  evidence  given 
of  its  destruction  or  loss  before  secondary  evidence  of  the 
contents  could  be  admitted. 

Counsel  for  the  prosecution  submitted  that  as  the  charge 
was  *orally  made  against  the  defendant  before  the  jus-  [5 
tices,  in  the  hearing  of  the  witness,  the  oral  evidence  of  the 
nature  of  the  charge  was  sufficient. 

The  learned  judge  said  that  the  point  had  frequently 
arisen,  and  he  was  clearly  of  opinion  that  the  written  infor- 
mation ought  to  be  produced. 

This  information  not  forthcoming,  an  acquittal  was  di- 
rected. 

Q)  Beported  by  Jomr  Rose,  Esq.,  Barrister-at-Law. 
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[14  Coz*8  Criminal  Cases,  6.] 

OXFORD  CIRCUIT. 

Gloucester  Summer  Assizes,  1876.    Tuesday,  August  7. 

(Before  Mr.  Justice  Brett) 

5]    Reg.  v.  Joshua  Matthews  and  Timothy  Twigg  ('). 

24  <jt  25  Vict  e,  97,  <.  28 — Obstruction  to  airteay  in  mine — Malieioui  damoffea. 

The  provisions  of  24  <&  26  Vict  c.  97,  ss.  28,  29,  which  enact  that  "whosoever 
shall  unlawfully  and  maliciously"  do  certain  acta  therein  specified  "  with  intent**  to 
damage  or  obstruct  a  mine,  or  the  world n^^  or  apparatus  of  a  mine,  shall  be  guilty 
of  felony,  do  not  render  a  person  criminally  liable  for  acts  causing  such  damage, 
but  done  in  bona  fide  exercise  of  a  supposed  right,  and  without  a  wicked  mind. 

Indictment  framed  on  24  &  25  Vict.  c.  97,  ss.  28  and  29, 
charged  in  the  1st  count  that  tlie  prisoners  feloniously,  un- 
lawfully, and  maliciously  did  fill  up  a  certain  airway  of  a 
certain  mine  the  property  of  one  George  Matthews,  with 
intent  in  so  doing  to  damage' the  said  mine. 

2d  count  charged  the  act  as  done  with  intent  to  injure  the 
workings. 

3d  count,  that  the  prisoners  did  obstruct  the  airway  with 
intent  to  damage  it 

4th  count,  that  they  did  obstruct  with  intent  to  hinder 
the  workings. 

6]    *5th,  6th,  7th,  8th  counts  varied  the  above  charges 
by  describing  the  airway  as  a  pit. 

9th  count,  that  the  prisoners  feloniously,  unlawfully,  and 
maliciously  did  break  and  unfasten  certain  work,  to  wit,  a 
certain  fence  appertaining  to  a  certain  mine. 

Alfred  T,  Lawrence  prosecuted. 

Oeo,  Browne  and  Boddom  defended  the  prisoners. 

From  the  opening  speech  for  the  prosecution  it  appeard 
that  in  1865  the  prosecutor  obtained  from  the  Crown  a 
''galo"  within  the  Hundred  of  St.  Briavels,  in  the  Forest 
of  Dean,  containing  the  '* Invention"  pit. 

One  Elton  obtained  a  neighboring  mine. 

In  1873  the  prosecutor  entered  into  an  agreement  with  the 
prisoner  Matthews,  by  which  the  latter  vas  to  work  the  gale 
and  ultimately  divide  the  profits. 

The  working  began  and  continued  until  1874. 

In  April,  1874,  the  prisoner  Matthews  l^ought  Elton's  prop- 
erty. 

From  1874  to  1875  the  working  ceased. 

In  June,  1875,  the  prosecutor  began  to  work  the  "Inven- 

{})  Reported  by  John  Ross,  Esq.,  6arridt<!r-at-Iiaw. 
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tion"  pit,  so  as  to  connect  his  workings  with  an  old  pit  in 
the  neighboring  ground  aforesaid. 

In  May,  1876,  he  lieard  from  the  prisoner  Matthews  that 
unless  he,  the  prosecutor,  bought  the  mine  which  had  be- 
longed to  Elton,  he,  the  prisoner,  would  stop  up  an  air  shaft 
on  it. 

The  prosecutor  went  on  working  and  did  not  buy  the 
property. 

By  Rule  1  of  those  Doiade  by  the  Commissioners  for  the 
Forest  of  Dean,  *' All  persons  now  or  at  any  time  hereafter 
holding  one  or  more  gale  or  gales  of  any  mine  or  mines  of 
coal  within  the  Hundred  of  St,  Briavels  shall  be  entitled  to 
the  free  and  unrestricted  use  and  enjoyment  of  all  the  levels, 
draughts,  drains,  cuts  out,  and  watercourses,  pits,  shafts, 
and  pit-heads  belonging  or  appertaining  to  the  gale  or  gales 
so  holden,  with  liberty  to  dig,  sink,  work,  and  drive,  make 
and  use,  such  levels,''  &c. 

On  the  1st  day  of  June,  1876,  the  prisoner  Matthews  and 
the  prisoner  Twigg,  his  workman,  acting  under  his  direc- 
tions, stopped  up  the  airway. 

On  the  13th  day  of  July,  1876,  the  prosecutor's  solicitors 
wrote  to  the  prisoner  Matthews,  "We  have  been  consulted 
on  the  subject  of  your  having  stopped  up  the  pit  in  your 
land,  part  and  parcel  of  the  'Invention'  Colliery,  whereby 
you  have  stopped  up  the  airway  of  the  other  pit  being 
worked  by  Mr.  Matthews,  belonging  to  the  same  work ;  by 
which  act  vou  and  those  who  assist  you  have  rendered  your- 
selves liable  to  severe  punishment,  and  unless  you  remove 
the  obstruction  within  forty-eight  hours  from  the  delivery 
of  this  letter  to  you,  application  will  be  made  to  the  justices 
at  Littledean  on  Monday  next  for  a  warrant  against  all 

Sarties  concerned  in  stopping  np  the  airway."    The  prisoners 
isregarded  the  letter  and  aid  not  remove  the  obstruction ; 
whereupon  the  prosecution  was  instituted. 

Brett,  J.,  to  the  counsel  for  tlie  prosecution,  at  the  end 
of  the  ^opening  speech :     There  is  no  case  against  the    [7 

Erisoner  Twigg,  Let  him  stand  aside.  You  say  the  prisoner 
[atthews  has  committed  a  felony.     When  ? 

Lawrence:    When  he  stopped  up  the  airway. 

Brett,  J.:  Then  the  letter  of  the  solicitor  either  amounts 
to  an  attempt  to  compound  a  felony  or  treats  the  act  of  the 
prisoner  as  done  in  the  exercise  of  an  alleged  right.  But  the 
act  must  be  done  maliciously,  wickedly.  I  am  perfectly 
clear  that  the  prisoner  is  not  within  the  statute,  if  he  did 
the  act  in  bona  fide  exercise  of  an  alleged  right. 

Lawrence :    Where  the  act  is  wilfully  done  malice  is  pre- 


• 
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sumed.  As  in  cases  of  arson  ;  even  if  a  man  by  wilfully 
setting  fire  to  his  own  house,  burns  also  the  house  of  one  of 
his  neighbors,  it  will  be  felony,  see  -B.  v.  Probert  (2  East's 
P.  C,  1030,  1031),  R.  V.  Isaac  (lb.,  1031);  for  the  law  in 
such  a  case  implies  malice,  particularly  if  the  party's  house 
were  so  situate  that  the  prooable  consequence  of  its  taking 
fire  was  that  the  fire  would  communicate  to  the  houses  in 
its  neighborhood  ;  and  generally,  if  the  act  be  proved  to 
have  been  done  wilfully,  it  may  be  inferred  to  have  been 
done  maliciously  unless  the  contrary  be  proved  {BroTnage 
V.  Prosser^  4  B.  &  C,  247,  255).  The  absence  of  malice  or 
spite  to  the  owner  is  no  answer  to  the  charge  (Archbold's 
Cr.  PL  and  Evid.,  18th  edit.,  p.  537).  [Brett,  J.:  If,  of 
course,  you  were  able  to  prove  that  he  intended  to  spite 
George  Matthews,  the  case  would  be  different.]  He  dis- 
regarded the  notice. 

Jdrett, .J.:  The  case  has  been  opened  with  perfect  clear- 
ness, and  I  am  of  opinion  that  ii  every  fact  stated  were 
proved  there  would  be  no  case  to  go  to  the  jury  ;  becanse  I 
think  that  the  act  charged  must  be  done  not  only  wilfully, 
but  maliciously,  that  is  to  say,  with  a  wicked  mind,  and  if 
it  is  done  under  a  bona  fide  claim  of  right  it  is  not  done 
maliciously  according  to  our  criminal  law.  The  evidence 
to  be  adduced  shows  that  the  prisoner  did  the  act  after 
notice  and  openly,  and  it  is  preposterous  to  say  that  be  did 
it  otherwise  than  under  a  bona  fide  claim  of  right.  Whether 
he  had  a  right  or  not  must  be  tried  in  a  civil  court.  '  And 
indeed  it  is  evident  from  the  letter  that  the  prosecutor  con- 
sidered that  the  prisoner  was  acting  under  such  bona  fide 
claim  of  right.     Both  prisoners  must  be  discharged. 

Vei^dict  of  not  guiUy  entered. 


[14  Cox's  Criminal  Cases,  8.] 
OXFORD  CIRCUIT. 
^  Stafford  Winter  Assizes,  1877.    Thursday,  Nov.  29. 

(Before  Mr.  Jastlce  Mollor.) 

83  *Reg.  V.  DickenC). 

^pe — Chad  heiweeA  ages  of  iwdve  and  thirteen — 38  dk  39  VicL  e.  94,  «.  4. 

An  indictment  for  the  felony  of  rape  still  lies  against  one  who  ravishes  a  female 
between  the  age  of  twelve  and  thirteen,  notwithstanding  the  provisions  of  the  88  <fc 
89  Vict.  c.  94,  s.  4,  which  enact  that  whosoever  ■  shall  unlawfully  and  carnally  know 
and  abuse  any  girl  being  above  the  age  of  twelve,  and  under  the  age  of  thirtetn 
years,  whether  with  or  without  her  consent,  shall  be  guilty  of  a  misdemeanor. 

(I)  Repoi*ted  ex  rel  by  Niobl  W»  Neville,  Esq.,  Barrister-at-Law. 
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Prisoner  was  irxiicted  for  a  rape  on  Rose  Bickerton. 
Evidence  was  given  to  show  that  the  prisoner  had  violated 
the  prosecntrix  without  her  consent.  She  was  a  girl  abo.ve 
the  age  of  twelve  and  under  tlie  age  of  thirteen  years  at  the 
time  the  offence  was  committed. 

C.  J,  Darling^  for  the  prisoner,  argued  that  the  prisoner 
could  not  be  convicted  of  felony.  He  was  charged  with 
rape.  That  offence  consisted  in  his  unlawfully  and  carnally 
knowing  the  girl  against  her  will — ^i.e.,  without  her  consent. 
But  such  an  offence  was  now  defined  in  38  &  39  Vict.  c.  94, 
s.  4,  and  thereby  declared  to  be  a  misdemeanor.  Conse- 
quently, with  respect  to  girls  between  the  age  of  twelve  and 
thirteen,  the  earlier  statutes  making  that  offence  a  felony 
were  repeajed. 

Mellor,  J.:  The  prisoner  is  indicted  for  rape  under  the 
general  law.  The  prosecutrix  happens  to  be  above  the  age 
of  twelve  and  under  the  age  of  thirteen  years,  and  that  cii:- 
curastance  is  relied  on  for  the  defence.  The  carnal  abuse  of 
children  having  excited  the  attention  of  the  Legislature,  they 
have  been  specially  protected  by  acts  of  Parliament.  24  h 
26  Vict.  c.  100,  s.  61,  enacted  that,  "Whosoever  shall  un- 
lawfully and  carnally  know  and  abuse  any  girl  being  above 
the  age.of  ten  years,  and  *under  the  age  of  twelve  years,  [9 
shall  be  guilty  of  a  misdemeanor."  Under  this  provision  an 
offender  was  punishable  whether  the  girl  did  or  did  not 
consent  to  his  act.  In*  1876  it  Was  thought  desirable  that 
further  protection  should  be  given  to  young  girls,  and  the 
limit  of  ten  years  was  extended,  by  38  &  39  Vict.  c.  94,  s.  4, 
declaring  that  ''Whosoever  shall  unlawfully  and  carnally 
know  and  abuse  any  girl  being  above  the  age  of  twelve  years 
and  under  the  age  of  thirteen,  whether  with  or  without  her 
consent,  shall  be  guilty  of  a  misdemeanor."  Ex  dbundanti 
cautela  the  words  "whether  with  or  without  her  consent" 
were  inserted  in  the  later  enactment ;  but,  save  in  respect  of 
the  alteration  in  the  age  of  the  girl,  the  law  remained  ex- 
actly as  it  was  previously — that  is  to  say,  if  she  consented, 
the  prisoner  might  be  convicted  of  the  statutory  misdemea- 
nor; if  she  did  not,  a  fortiori  he  might  be  so.  But  if  she 
did  not  consent,  his  offence  would  amount  also  to  the  higher 
crime — the  felony — of  rape,  and  he  might  be  indicted  and 
tried  for  it  quite  irrespective  of  the  modern  statutes  throw- 
ing special  protection  around  children.  The  present  indict- 
ment is  for  rape,  and  therefore,  if  the  girl  consented  to  the 
carnal  knowledge,  the  act  was  not  done  ''against  her  will," 
and  the  crime  is  not  made  out.  It  would  be  preposterous 
to  suppose  that  Parliament  intended  to  repeal  the  law  of 


632 


CRIMINAL  LAW  CASES. 


[Vol.  xiy. 


1877 


Reg.  V.  Dicken. 


rape  as  to  girls  of  the  very  age  diirinff  which  extra  statutory 
protection  is  cast  over  them,  and  I  am  clearly  of  opinion 
that  no  such  repeal  has  been  effected. 

Verdict,  guiUy ;  sentence^  ten  years  penal 
servitude. 

By  a  note  to  88  &  89  Vict.  c.  94,  8.  S,  g-irl  between  twelve  and  thirteen,  as 
in  his  Digest  of  the  Criminal  Law,  they  provide  that  carnally  to  know  a 
p.  173,  Sir  James  F.  Stephen  writes  of  girl  between  twelve  and  thirteen,  with- 
the  phrase '*  whether  with  or  without  out.  her  consent,  is  a  misdemeanor, 
her  consent :"  "  These  words  are  ob-  The  words  ought  either  to  l>e  omitted 
viously  a  mistake.  In  the  preceding  altogether,  or  else  changed  into  'even 
8ec.tion  (where  they  do  not  appear)  they  with  her  consent.'  Probably  the  court 
would  have  been  superfluous,  but  harm-  would  so  construe  them,  for  it  is  im- 
less:  In  this  section  they  are  mischiev-  possible  to  suppose  that  Parliament 
bud :  for  if  taken  literally,  they  make  can  have  intended  the  monstrous  con- 
it  impossible  to  commit  a  rape  upon  a  sequence  pointed  out  above." 
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[4  Chancery  Divisioii,  1.] 
M.R..  April  6,  1 :  C.A.,  Nov.  6,  7,  1876. 

Nene  Valley  Drainage  Commissioners  v.  Dunkley. 

[1875    N.    14.] 
Vendor  and  Purchaser — Statute  of  JFrauda — Coruteeted  Writings — Plan. 

The  N.  commissioQers  agreed  to  sell  a  property  to  the  defendant  D.  The  contract 
did  not  refer  to,any  plan,  but  the  agents  who  signed  it  for  the  parties  signed  at  the 
same  time  the  following  memorandum  written  upon  a  plan  of  the  property  :  **  Plan 
of  property  sold  to  and  purchased  by  1^.  23d  Oct.,  1874.  N.B. — ^The  property  in- 
cluded in  the  purchase  is  edged  with  red  color  " : 

Held,  that  the  plan  was  sufficiently  incorporated,  and  that  the  description  in  the 
contract  was  controlled  by  it 

Suit  by  vendors  for  specific  performance.    . 

On  the  23d  of  October,  1874,  the  plaintiffs  agreed  to  sell  to 
*the  defendant  a  property  at  Northampton,  which  was  [2 
described  in  the  contract  as  follows : — 

''All  that  valuable  freehold  wharf  and  timber-yard,  with 
a  frontage  of  183  feet  to  and  adjoining  the  River  Nene  and 
19  Eng.  Rep.  80 
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the  new  cattle  market,  in  fhe  town  of  Northampton,  and 
containing  by  admeasnrement  10,200  square  feet  or  there- 
abouts, togetner  with  the  workshops,  chimneys,  sheds,  and 
*  other  outbuildings  and  appurtenances  thereto  belonging,  and 
late  in  the  occupation  of  Mr.  Thomas  Baldwin." 

The  contract  was  signed  by  a  Mr.  Savill,  as  agent  for  the 
defendant,  and  by  Mr.  Botterell,  the  agent  of  the  vendors. 

The  contract  did  not  refer  to  any  plan,  but  contempo- 
raneously witJi  its  execution  Mr.  Savill  and  Mr.  Botterell 
signed  a  memorandum  written  on  a  plan  marked,  ''  Plan 
of  wharf,  timber-yard,  &c.,  Bridge  Street,  Northampton, 
the  property  of  the  Kiver  Nene  Comipissioners  (2d  district). 
April,  1874." 

The  memorandum  was  as  follows : — 

"  Plan  of  property  sold  to  and  purchased  by  Mr.  Dunk- 
ley,  23d  Oct.,  1874.  N.B.— The  property  included  in  the 
purchase  is  edged  with  red  color. 

*' Thomas  Savill,  for  Mr.  Richard  Dunkley,  purchaser. 

"  Jas.  Botterell,  for  the  vendors." 

The  property  edged  with  red  on  the  plan  contained  10,200 
square  feet,  and  was  shown  on  the  plan,  not  as  adjoining 
'  the  cattle  market,  but  as  lying  on  the  southeast  of  but  not 
reaching  up  to  a  new  street  leading  to  the  cattle  market. 
It  further  appeared  on  the  plan  that  it  was  separated  from 
the  River  Nene  by  a  towing-path  6  ft.  6  in.  wide,  and  by  a 
narrow  strip  of  land  eighteen  inches  wide  lying  between  the 
property  and  the  towing-path.  This  strip  the  plaintiffs 
had  retained  for  the  purpose  of  adding  it  to  the  towing- 
path,  which  was  vested  in  them  for  tne  purposes  of  the 
navigation- of  the  River  Nene,  and  over  which  the  public 
had  a  right  of  way. 

The  defendant's  solicitors  accepted  the  title  and  sent  a 
draft  conveyance  describing  the  property  as  bounded  on  the 
north  and  west  sides  by  the  new  cattle  market,  and  on  the 
south  by  the  towing-path.  The  draft  also  purported  to 
3]  grant  a  right  *of  free  passage  for  the  landing  and  ship- 
ping of  goods,  and  other  purposes,  over  the  towing-patn. 
The  plaintiflfs'  solicitors  altered  the  draft  by  inserting  before 
.  the  words  "new  cattle  market"  the  words  *'a  road  leading 
to,"  and  by  striking  out  the  grant  of  free  passage,  which 
they  objected  to  on  the  ground  that  the  defendant  would 
liave  a  right  of  passage  without  express  words,  and  that 
they  had  no  power  to  grant  him  any  special  rights  over  the 
Jowing-path.  The  defendant  then  claimed  the  whole  tow- 
ing-path, and  ultimately  refused  to  complete  on  the  ground 
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of  misdescription.  The  plaintiffs  thereupon  filed  their  bill 
for  specific  performance. 

The  case  came  on  for  hearing  before  the  Master  of  the 
Rolls  on  the  5th  of  April,  1876. 

ChiUy^  Q.C.,  and  Whitehorne^  for  theplaintiflPs. 

Ince^  Q.C.,  and  Dryden^  for  the  defendants. 

Jessel,  M.R.,  considered  it  established  by  the  evidence 
that  the  defendant  was  well  acquainted  with  the  property, 
and  perfectly  well  knew  at  the  time  of  entering  into  the 
contract  that  the  boundary  of  what  he  bought  was  to  the 
edge  of  the  widened  towing-path,  and  knew  what  was 
the  boundary  on  the  northwest.  His  Lordship  held  that 
there  was  therefore  no  misdescription  which  could  mislead 
the  defendant,  and  he  decreed  specific  performance.  The 
conveyance  to  be  settled  in  Chambers  if  tne  parties  differed. 


The  defendant  appealed,  and  the  appeal  came  on  for  hear- 
ing on  the  6th  of  November,  1876. 

Ince^  Q.C.,  and  Dryden^  for  the  appellant :  The  contract 
is  to  sell  a  wharf.  Awharf  means  a  place  where  vessels  can 
be  unloaded,  and  the  vendors  then  propose  to  convey  a 
piece  of  land  not  adjoining  the  river,  nor  even  adjoining  the 
towing-path,  but  separated  from  it  by  a  strip  of  land  on 
which  tney  might  build  a  wall  to  keep  us  from  the  river 
altogether.  The- plan  is  not  annexed  to  the  contract,  nor 
referred  to  in  it,  and  cannot  be  looked  to.  The  contract 
itself  forms  the  only  agreement  within  the  Statute  of 
Frauds. 

^Ohitty,  Q.C.,  and  WTiitehorne^  contra :  The  purchaser  [4 
knew  all  along  that  the  strip  was  retained  for  the  purpose 
of  being  thrown  into  the  towing-path,  so  that  he  will  have 
full  convenience  for  using  the  property  as  a  wharf.  The 
signed  memorandum  on  the  plan  sufficiently  connects  it 
with  the  contract  to  make  it  a  part  of  the  agreement  within 
the  Statute  of  Frauds.  This  plan  correctly  shows  the  prop- 
erty which  we  are  ready  to  convey,  and  being  more  particu- 
lar than  the  contract,  it  controls  the  words  of  description 
there  employed.  Misdescription,  therefore,  is  out  of  the 
case. 

Ince^  in  reply. 

James,  L.  J.:  I  am  of  opinion,  now  that  the  whole  matter 
has  been  fully  brought  before  us,  that  the  decree  of  the  Master 
bf  the  Rolls  was  quite  right.  I  am  satisfied  that  the  defendant 
knew  perfectly  well  what  it  was  he  was  buying.  I  am  satis- 
fied that  he  knew  perfectly  well  that  it  did  not  adjoin  the 
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cattle  market  in  the  sense  that  it  did  not  actually  tonch  the 
cattle  market.  I  am  satisfied  also  that  he  perfectly  well  knew 
that  the  piece  of  land  he  was  buying  did  not  go  down  to  the 
water  edge  of  the  River  Nene,  and  that  he  was  buying 
through  his  agent  the  piece  of  land  as  it  existed  and  the 
wharf  and  timber-yard  there  as  they  had  been  held  by 
Thomas  Baldwin,  and  that  he  was  perfectly  aware  that 
there  was  a  strip  of  land  taken  out  which  had  reduced  the 
quantity  from  10,400  square  feet  to  10,200  sg^uare  feet. 

I  am  of  opinion  that  there  was  a  sufficient  contract  in 
writing  within  the  Statute  of  Frauds  defining  that  which  he 
meant  to  buy,  and  which  they  meant  to  sell,  and  that  Savill, 
who  was  his  agent  to  make  the  contract,  was  his  agent  to 
make  it  in  two  parts  as  well  as  in  one;  that  is  to  say,  the 
written  contract  and  the  plan  with  the  memorandum  upon 
it.  Now,  reading  the  contract  with  the  plan,  it  appears  to 
me  that  the  subject-matter  of  the  agreement  was  tiie  wharf 
as  bounded  by  the  red  line.  That  is  what  the  defendant 
was  intended  to  have;  there  was  no  misdescription,  there 
was  no  deception,  there  was  no  surprise.  Those  were  the  de- 
fences which  were  set  up  before  the  Master  of  the  Rolls,  and 
5]  which  have  *been  repeated  before  us ;  that  is  to  say,  *'  I 
am  entitled  to  get  rid  of  the  contract,  for  although  I  accepted 
the  title,  I  accepted  the  title  to  something  which  I  thought 
was  a  wharf  which  had  a  frontage  to  the  river,  but  I  never 
accepted  the  title  to  what  you  now  oflPer  me,  a  wharf  without 
such  a  frontage."  I  am  of  opinion  that  that  case  entirely 
fails.  Mr.  Dunkley  and  his  witnesses  were  examined  before 
the  Master  of  the  Rolls,  who  had  an  opportunity  of  hearing 
their  cross-examination  and  of  seeing  their  demeanor,  but 
they  did  not  impress  him  with  the  truthfulness  of  their 
story. 

One  point  argued  by  Dr.  Ince  was :  "That  strip  of  ground 
is  not  part  of  tne  towing-path,  and  you  may  build  on  it  or 
do  anything  upon  that  strip  of  ground,  therefore  I  should 
not  get  that  which  \  wanted  to  get,  viz.,  a  wharf."  I  do  not 
thinK  Mr.  Ince  meant  seriously  to  contend  that  a  wharf, 
bounded  by  a  towing-path,  would  not  be  for  all  practical 
purposes  a  wharf,  and  a  wharf  with  a  frontage  to  the  river 
along  which  the  towing-path  went.  That  is  the  usual  front- 
age of  wharves  by  the  side  of  a  navigable  river  where  there 
is  a  towing-path.  Where  things  have  to  be  towed  theire  is 
a  towing-path,  which  is  a  public  path,  and  the  wharf  goes 
down  to  the  towing-path.  That  he  knew  perfectly  well. 
But  then  he  says :  "There  is  that  strip  of  ground  interposed 
between  the  towing-path  and  the  wharf,  and  I  am  entitled 
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'  ■  '  — 

to  have  special  rights  given  to  me  over  that  strip  of  ground." 
I  think  that  was  an  afterthought  or  difficulty  raised  in  the 
course  of  settling  the  conveyance.  What,  as  it  appears  to 
me,  was  understood  between  the  parties  from  the  lirst  was 
that  that  strip  of  ground  was  reserved  for  the  purpose  of 
being  thrown  into  the  the  towing-path  for  the  purpose  of 
the  public,  including  the  defendant.  If  that  were  thrown 
into  the  towing-path,  th^n  the  defendant  would  have  what 
he  bargained  for,  namely,  a  wharf  with  a  frontage  to  the 
river  of  182  feet,  or  what  it  may  be,  and  all  the  rights  which 
any.  other  wharfinger  along  the  navigation  would  have  to 
the  use  of  the  towing-path.  He  says:  '*Ido  not  get  that 
certainly  as  a  towing-path."  As  I  have  said,  that  seems  to 
me  to  be  an  afterthought.  When  the  bill  was  filed  the 
plaintiffs  said  this:  *'The  defendant  knows,  and  knew  all 
along"  (I  am  satisfied  that  was  so),  ''as  the  fact  is,  that  the 
said  strip,  of  land  was  to  be  taken  into  the  towing-path  when 
it  was  widened,  and  that  the  said  piece  of  land  agreed  to  be 
*bought  by  him  adjoined  the  towing-path  as  so  widened  [6 
along  the  whole  southern  boundary."  I  am  of  opinion  that 
the  defendant  is  entitled  to  have  the  contract  performed 
accordingly;  that  is  to  say,  with  the  piece  of  ground  thrown 
into  the  towing-path  so  that  the  towing-path  so  widened 
shall  be  its  boundary.  I  have  no  doubt  that  the  Master  of 
the  Rolls  in  Chambers  would  take  care  so  to  settle  the  con- 
veyance as  To  give  effect  to  that  which  the  plaintiffs  said  at 
first  was  their  intention.  I  have  no  objection  (it  will  not 
make  any  difference  as  to  costs)  to.  declare  that  the  piece  of 
the  wharf  is  to  be  thrown  into  the  towing-path  ana  made 
part  thereof.  That  would  give  the  defendant  all  the  rights 
to  whic^i  he  is  entitled.  If  he  had  said,  "Throw  that  into 
the  towing-path,  let  it  be  clear  that  that  towing-path  .which 
you  have  reserved  is  to  be  dedicated  to  the  public  and  to  me 
as  part  of  the  public,"  I  am  satisfied  that  the  plaintiffs  would 
have  made  no  objection  to  doing  so.  But  that  was  not  the 
real  point  in  contest.  The  defendant  failed  in  the  real 
grounds  of  contention,  and  the  Master  of  the  Rolls  rightly 
thought  that  under  those  circumstances  he  ought  to  pay  the 
costs  of  the  suit.  The  decree  must  therefore  stand,  and  the 
defendant  will  pay  the  costs  of  the  appeal. 

Baggallay,  J.  a.:  lam  also  of  opinion  that  the  decree 
of  the  Master  of  the  Rolls  should  be  affirmed.  That  decree 
is  for  specific  performance  with  costs,  and  with  a  direction 
as  to  preparing  a  proper  conveyance.  I  have  had  little 
doubt  throughout' the  hearing  of  this  appeal  as  to  the  pro- 
priety of  the  decree  for  specific  performance.    For  some 
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time,  however,  I  entertained  a  doubt  whether  it  shonld 
have  been  with  costs  as  against  the  defendant,  more  particu- 
larly as  I  gathered  in  the  course  of  the  argument  that  the 
Master  of  the  Rolls  contemplated  considering,  in  settling 
the  conveyance,  some  of  the  questions  which  have  been  dis- 
cussed before  us,  and  I  felt  disposed  to  think  that  the 
question  of  costs  should  have  been  postponed  until  the  con- 
veyance had  been  settled.  I  find,  however,  upon  looking 
more  carefully  into  the  pleadings,  that  the  defendant's  case 
is  rested  in  his  answer  upon  the  ground  .that  the  contract 
contains  a  misdescription  suflScient  to  justify  him  in  refus- 
ing to  complete.  Tnat  was  the  issue  which  was  raised  at 
7]  *the  hearing  of  the  cause,  and  that,  as  it  is  shown  tliere, 
ought  to  have  been  decided  against  him.  I  am  further  of 
opinion,  upon  the  evidence  in  this  case,  that  he  knew  what 
he  was  about  to  purchase,  and  that  he  gave  authoritv  to 

?urchase  that  which  appeared  upon  the  face  of  the  plan, 
herefore  I  think  that,  having  entirely  failed  as  far  as  re- 
gards the  allegation  of  misdescription,  he  was  properly 
ordered  to  pay  the  costs. 

I  also  concur  in  what  has  been  said  by  the  Lord  Justice 
in  reference  to  the  expediency  on  the  present  occasion  of  a 
declaration  being  madv,  or  some  directions  being  given,  by 
which  it  should  be  placed  beyond  all  question  that  the 
piece  of  land  between  the  towing-path  and  what  forms  the 
yard  should  form  part  of  the  towing-path. 
Bbamwell,  J. a.:    I  am  of  the  same  opinion. 

Solicitors :  Oliver  &  Botterell ;  J,  Whitehouse. 

See  2  Eng.  Rep.,  815  note;  12  £iig.  Rep.,  217  note;   17  Eng.  Rep.,  797 
note ;  18  Eng.  Rep.,  882  note. 


.    [4  Chancery  Division,  9.] 
M.R:,  July  14 :  C.A.,  Nov.  8,  1876. 

9]  *HoLSTE  V.  Robertson. 

[1876     H.     179.] 

Sealing  of  Patent — Date  of  OratU — Foreign  Invention  patented  Abroad — Expiration,  of 

Foreign  Patent— lH  db  16  Vict  c.  83,  «t.  24,  26. 

By  the  Patent  Law  Amendment  Act  (16  A  16  Vict.  c.  83),  8.  26,  it  is  enacted  that 
where  foreign  letters  patent  are  granted  for  a  foreign  invention  before  the  grant  of 
a  patent  for  sueh  invention  in  tne  United  Kingdom,  the  rights  under  the  English 
patent  shall  cease  on  the  determination  of  the  foreign  patent.  An  English  patent  for 
a  foreifi^n  invention  was  dated  the  17th  of  September,  but  sealed  on  the  17th  of 
December,  and  between  the  two  dates  a  foreign  patent  was  granted : 

Udd  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  the  patent  mnat 
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*be  taken  to  have  been  granted  on  the  17th  of  September,  and  therefore  that    [10 
the  25th  section  was  not  applicable. 

The  court  will  at  any  time  during  the  progress  of  a  patent  suit  allow  the  defen- 
dant to  raise  a  fresh  issue  on  the  discovery  of  facts  which  could  not  with  due 
diligence  have  been  discovered  before. 

The  bill  in  this  case  was  filed  by  Carl  Holste  to  restrain 
the  defendants  Henry  Robertson  and  others  from  an  alleged 
infringement  of  the  plaintiffs  patent  for  improvements  in 
blast  furnaces. 

The  plaintiff  applied  for  his  patent,  which  was  for  a 
foreign  invention,  on  the  17th  of  September,  1867,  and  tiled 
his  provisional  specification  and  obtained  provisional  pro- 
tection at  the  sanje  time. 

The  letters  patent  were  sealed  on  the  17th  of  December, 
1867,  but  were  dated  the  17th  of  September,  1867,  the  day 
when  the  application  was  made. 

In  the  interval,  namely,  on  the  13th  of  December,  1867, 
the  plaintiff  obtained  a  patent  for  the  same  invention  in 
Austria.     This  foreign  patent  expired  in  the  year  1870. 

The  defendants  stated  that  at  the  time  of  their  putting  in 
their  answer  to  the  suit  on  the  1st  of  December,  1875,  they 
were  not  aware  of  the  facts  relating  to  this  foreign  patent, 
and  that  they  had  only  lately  ascertained  them,  and  they 
applied  for  leave  to  put  in  k  supplemental  answer  in  order 
to  raise  the  defence  that,  under  the  provisions  of  the  25th 
section  of  the  Patent  Law  Amendment  Act,  1852  (*),  the 
English  patent  expired  at  the  same  time  with  the  foreign 
patent. 

The  motion  came  on  to  be  heard  before  the  Master  of  the 
Rolls  on  the  14th  of  July,  1876.  . 

Chitty,  Q.C.,  and  Millar,  appeared  in  support  of  the  ap- 
plication. 

^Davey,  Q.C.,  and  J.  Henderson,  for  the  plaintiff.  '    [H 

Jessel,  M.R.:  I  should  have  had  no  diflSculty  in  making 
the  order  asked  for  by  the  defendant  if  anything  had  been 
discovered  since  the  answer  was  put  in  which  could  not 
with  due  diligence  have  been  discovered  before.     This  is 

(>)  15  &  16  Vict.  c.  83,  s.  25  :  '"Where  such  letters  patent  in  the  United  King- 

upon  any  application,  made  after  the  dom,  all  rights  and  privileges  under 

passing  of  this  act  letters  patent  are  such  letters  patent  shall  (notwithstand- 

granted  in  the  United  Kingdom  for  or  ing  any  term  in  such  letters  patent 

in  respect  of  any  invention  first  invented  limited)  cease  and  be  void  immediately 

in  any  foreij^n  country,  or  by  the  sub-  upon  the  expiration  or  other  determi- 

ject  of  any  u>reign  power  or  state,  and  nation  of  the  term  during  which  the 

a   patent    or   like    privilege    for    the  patent   or   like  privilege   obtained  in 

monopoly  or  exclusive  use  or  exercise  such  foreign  country  shall  continue  in 

of  such  invention  in  any  foreign  country  force  .  .  ." 
is  there .  obtained  before  the  grant  of 


640  CHANCERY  DIVISION.  [V6L  TV. 

1876  Holste  v.  Robertaon.  C.A. 

done  as  a  matter  of  coarse  in  patent  suits.  Thus,  in  Renard 
V.  Lemnst€ln{^\  Vice-Chancellor  Wood  gave  leave  to  the 
defendant  to  add  a  new  issue  in  the  middle  of  the  trial. 
Here  the  defendant  says  that  he  has  discovered  within  the 
last  fourteen  days  that  a  patent  for  the  same  invention  as 
the  plaintiff's  was  obtained  in  a  foreign  country  before  the 
grant  of  the  plaintiff's  letters  patent. 

The  26th  section  of  the  !ratent  Law  Amendment  Act 
provides  that,  where  letters  patent  are  granted  in  respect  of 
any  invention  first  invented  in  any  foreign  country,  and  a 
patent  *'is  there  obtained  before  the  grant  of  such  letters 
patent  in  the  United  Kingdom,  all  rights  and  privileges 
under  such  letters  patent  shall  cease  and'  be  void  immedi- 
ately upon  the  expiration  or  other  determination  of  the 
term  during  which  the  patent  obtained  in  such  foreign 
country  shall  continue  in  force."  I  have  no  doubt  that  the 
word  ** grant"  in  this  section  refers  to  the  date.  This  ap- 
pears from  the  24th  section,  which  shows  that,  for  the  pur- 
poses of  the  act^  the  patent  is  to  be  read  as  if  sealed  on  the 
aate  which  it  bears,  and  is  to  be  taken  to  be  then  granted. 
The  motion  will  therefore  be  refused  with  costs. 


From  this  decision  the  defendants  appealed,  and  the  ap- 
peal came  on  to  be  heard  on  the  8th  of  November,  1876. 

Aston^  Q.C.,  and  Millar  {Chitty^  Q.C.,  with  them),  for 
the  appellants :  The  application  is  for  the  purpose  of  rais- 
ing a  defence  which  goes  to  the  whole  right  of  the  plaintiff, 
and  as  we  swear  that  we  did  not  discover  it  before  putting 
12]    ID  our  answer,  the  court  ought  not  *to  refuse  ns  the 

Eowe*  to  put  it  in  issue.  The  25th  section  of  the  Patent 
aw  Amendment  Act,  1852,  enacts  that  when  the  foreign 
patent  is  obtained  "before  the  grant  of  such  letters  patent 
in  the  United  Kingdom,"  all  the  rights  and  privileges  of  the 
English  patent  shall  cease  on  the  expiration  of  the  foreign 
patent.  The  enactment  is  based  upon  public  policy,  in 
order  to  encourage  inventors  to  publish  their  inventions 
first  in  England,  and  not  in  a  foreign  country. 

In  the  present  case  the  English  patent  was  really  granted 
on  the  17th  of  December,  1867,  the  date  of  the  sealing  ;  and 
although  it  is  true  that  in  the  24th  section  it  is  provided  that 
"any  letters  patent  issued  under  this  act  as  of  any  day  prior 
to  the  day  of  the  actual  sealing  thereof  shall  have  the  same 
force  and  validity  as  if  they  had  been  sealed  on  the  day  as 
of  which  the  same  are  expressed  to  be  sealed  and  bear  date," 
those  words  cannot  affect  the  question  whether  the  grant 

(»)  18  W.  R.,  229. 
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was  as  an  actual  fact  made  at  the  former  or  the  latter  date  : 
In  re  WinarCs  Patent  {') ;  In  re  BlaMs  Patent  C). 

Davej/y  Q.C.,  and  J.  Henderson^  for  the  plaintiff,  were  not 
called  on. 

James,  L.  J.:  I  am  of  opinion  that  there  is  no  ground  for 
this  application.  The  words  of  the  act  of  Parliament  are 
clear.  The  grant  of  the  patent  takes  effect  from  the  day  on 
which  it  is  dated.  The  24th  section  says  that  when  letters 
patent  are  issued  as  of  any  day  prior  to  the  day  of  the 
actual  sealing,  they  shall  have  the  same  force  and  validity 
as  if  they  had  been  sealed  on  the  day  as  of  which  they  are 
expressed  to  be  sealed.  Therefore  they  must  be  held  to 
have  been  granted  on  that  day  for  all  the  purposes  of  the 
act.    The  appeal  must  be  dismissed  with  costs. 

Baggallat,  J. a.:    I  am  of  the  same  opinion. 

*B  RAM  WELL,  J.  A.:  I  am  of  the  same  opinion.  I  [13 
wish  onlv  to  add  that  in  coming  to  this  conclusion  I  am  not 
at  all  influenced  by  the  lateness  of  the  application. 

Solicitors:  A.  H.  Miller ;  Pritchardy  Englefleld  &  Co.^ 
agents  for  E.  Storer,  Manchester. 

(»)  Law  Rep.,  4  P.  C,  93.  («)  Law  Rep.,  4  P.  C,  685. 


[4  Chancery  Divinon,  28.] 
C.A.,  Nov.  16,  1876. 

*JS2?  parte  Leman.    In  re  Barranb.  [23 

BtU  of  Sale — Regutration — Firtt  BiUof  Sale  not  regietered — Second  Bill  of  Sale  regU' 
iered — Bankruptcy  of  Mortgagor — Jiighte  of  Truetee — BilU  of  Sale  Adt^  1864,  «.  1. 

A  bill  of  sale  of  chattels  was  executed  bat  not  re^stercd.  The  mortgagor  executed 
a  second  bill  of  sale  of  the  same  chattels  to  another  person,  which  was  registered. 
Afterwards  the  mortgagor  filed  a  liquidation  petition  : 

Hdd  (affirming  the  decision  of  the  Chief  Judge),  that  the  second  mortgagee  was 
entitled  to  such  of  the  chattels  as  had  not  been  seized  by  the  first  mortgagee  before 
the  liquidation. 

This  was  an  appeal  by  the  trustee  in  liquidation  of  Bar.- 
rand  from  a  decision  of  the  Chief  Judge  in  JBankruptcy  (|). 

De  OeXj  Q.C.,  and  Flnlay  Knight^  for  the  trustee :  The 
statute  does  not  say  that  an  unregistered  bill  of  sale  shall 
be  void  generally ;  it  only  makes  it  void  as  against  certain 
persons,  of  whom  the  holder  of  a  subsequent  bill  of  sale  is 
not  one.  The  decision  in  substance  imports  into  the  act 
that  an  unregistered  bill  of  sale  shall  be  void  as  against  a 
subsequent  duly  registered  bill  of  sale.  If  the  Legislature 
had  intended  tnat,  rt  would  have  said  so.  In  Richards  v. 
James  {^\  which  was  relied  on  against  us,  the  property 

0)  8  Ch.  D.,  824,  where  the  facts  will  be  found.  (*)  Law  Rep.,  2  Q.  B.,  285. 

19Eno.-Rep.  81 
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could  only  be  recovered  from  the  execution  creditors  by 
virtue  of  the  registered  bill  of  sale,  and  it  would  have  been 
absurd  to  hold  that  the  holder  of  that  bill  of  sale  recovered 
for  the  benefit  of  the  holder  of  the  other.  Here  the  trustee 
recovered  by  the  strength  of  his  own  title,  and  it  ought  not 
to  be  held  that  he  recovered  for  the  benefit  of  somebody 
else,  who  could  not  have  taken  the  property  from  Collins. 

Wimlow^  Q.C.,  and  Kisch^  in  support  of  the  order,  were 
not  called  upon. 

James,  L.J.:  In  ray  opinion  we  have  nothing  to  do  with 
any  questions  between  the  first  and  second  mortgagees. 
24]  The  only  parties  to  the  *contention  before  us  are  the 
trustee  and  a  person  to  whom  the  debtor,  whom  the  trustee 
represents,  assigned  these  goods  by  a  bill  of  sale  duly  regis- 
tered. By  that  assignment  the  goods  were  made  the  prop- 
erty of  the  assignee,  and  there  is  nothing  in  the  Bills  of  Sale 
Act  to  take  away  his  right.  But  for  the  decision  of  the 
countv  court  judge,  I  should  not  have  thought  the  question 
arguable. 

jBagoallaYjJ.A.,  concurred. 

Bramwell,  J. a.:  The  argument  of  the  trustee  amounts 
to  this :  You,  the  second  mortgagee,  would  have  had  a  per- 
fectly good  title  against  me,  were  it  not  that  there  is  another 
person  who  has  no  title  a^inst  me.  The  existence  of  that 
I)erson  takes  away  your  right  as  against  me. 

Solicitors:  J.  Seymour  Kisch ;  Taylor^  Hoare  &  Co. 


[4  Chancery  Division,  38.] 
V.C.B.,  July  16  ;   C.A.,  Nov.  8,  26,  1876. 

33]  */^  re  European  Central  Railway  Company. 
•  Ex  parte  OrieIs^tal  Financial  Corporation. 

Winding-up — Proof — Inttrett  on  Judgment  Debt — Iniereti  on  Deieniure — ]  <£  2 

Vici,c,  HO,  «.  17. 

A  railway  company,  in  the  year  1864,  issued  debentures  by  which  they  bound 
themselves  to  pay  a  principal  sum  one  year  after  the  date  of  issue,  w^ith  interest  at 
6  per  cent,  and  charged  the  railway  and  undertaking  with  the  payment  of  the 
principal  sura  and  interest 

Soon  after  the  expiration  of  the  year  a  debenture  holder  brought  an  action  against 
the  company,  and  recovered  judgment  for  the  principal  debt,  interest  and  costs. 
The  company  was  ordered  to  be  wound  up  in  1868,  and  the  debenture  holder  wta 
adinitted  to  prove  for  the  judgment  debt  and  interest  at  4  per  cent.  The  debenture 
holder  claimed  to  prove  for  an  additional  2  per  cent,  on  the  original  amount  of  the 
debenture  from  the  date  of  the  juds^ment : 

l/eld  (affirming  the  decision  of  Bacon,  V.C.V  that  the  original  debt  was  roerg^ 
In  the  judgment,  and  that  the  claimant  was  only  entitled  to  interest  on  the  judgment 
at  4  per  cent. 
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The  question  in  this  case  arose  in  the  winding-np  of  the 
European  Central  Railway  Company,  Limited. 

In  October,  1864,  the  European  Central  Railway  Com- 
pany issued  twenty  debentures  of  £1,000  each  to  Mr.  H.  A. 
Holden,  in  part  payment  of  the  contract  price  of  certain 
works  which  he  was  to  execute  for  them.  By  each  of  these 
debentures,  which  were  dated  the  11th  of  October,  1864,  the 
company  bound  themselves,  their  successors  and  assigns,  to 
pay  to  H.  A.  Holden  the  sum  of  £1,000,  together  with  interest 
for  the  same  at  the  rate  of  £6  per  cent,  per  annum,  tlie  prin- 
cipal sum  to  be  paid  on  the  11th  day  of  October,  1865,  and 
the  interest  to  be  payable  in  the  meantime  half  yearly  at  the 
several  dates  expressed  in  the  interest  warrants  thereunto 
annexed,  until  the  repayment  thereof ;  and  for  further  secur- 
ing payment  of  such  principal  and  interest,  the  said  company 
thereby  charged  the  said  railway  and  undertaking,  and  the 
works,  lands  and  hereditaments  of  the  said  company,  and 
all  the  capital,  estate,  right,  title  and  interest  of  the  com- 
pany therein,  with  the  repayment  to  Holden,  his  executors, 
administrators  and  assigns,  of  the  said  principal  sum  of 
£1,000  and  interest. 

*By  an  indenture  dated  the  2d  of  November,  1864,     [34 
*  Holden  assigned  these  debentures  to  the  Oriental  Financial 
Corporation. 

Tlie  debentures  were  not  paid  at  maturity,  and  jthe  Orien- 
tal Financial  Corporation  brought  an  action  in  the  name  of 
Holden  against  the  European  Central  Railway  Company, 
and  on  the  25th  of  November,  1865,  recovered  judgment 
against  them  on  the  debentures  for  the  principal  sum,  inter- 
est and  costs,  amounting  to  £20,636  8^.  4d. 

The  European  Central  Railway  Company  was  ordered  to 
be  wound  up  on  the  20th  of  January,  1868.  The  Oriental 
Financial  Corporation  was  also  being  wound  up  voluntarily. 
They  were  admitted  to  prove  against  the  assets  of  the  Euro- 
pean Central  Railway  Company  for  the  amount  of  their 
judgment  debt  and  £1,747  18^.  6d.  for  interest  thereon  at 
4  per  cent,  down  to  the  date  of  the  winding-up  order ;  but 
they  also  claimed  to  prove  for  £861  10s.  9a.  for  additional 
interest  at  2  per  cent,  on  £20,000  from  the  25th  of  November, 
1865. 

A  summons  was  accordingly  taken  out  to  that  effect 
before  Vice-Chancellor  Bacon,  and  came  on  to  be  heard  be- 
^  fore  the  Vice-Chancellor  on  the  16th  of  July,  1876. 

Kay,  Q.C.,  and  Jason  Smith,  for  the  liquidators  of  the 
Oriental  Financial  Corporation,  relied  on  the  same  cases 
as  they  cited  in  the  Court  of  Appeal,  and  particularly  on 
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In  re  Agriculturist  Cattle  Insurance  Company^  Ex  parte 
Hughes  i^), 

35]    *Sir  H.  Jackson^  Q.C.,  and  Bardswell^  for  the  official 
liquidator  of  the  European  Central  Railway  Company. 

Kay^  in  reply. 

Bacon,  V.C.:  I  should  not  have  hesitated  but  for  the 
decision  of  tlie  Lords  Justices  in  In  re  Agriculturist  CaiUe 
Insurance  Company  ("),  which  has  been  referred  to.  Bfefore 
the  statute  the  court  resorted  to  a  variety  of  expedients  in 
order  to  do  what  it  thought  just  between  parties.  Then 
came  the  statute  of  the-l  &  2  Vict.  c.  110,  which  to  my  mind 
has  put  the  matter  beyond  reasonable  doubt.  The  debt 
under  the  mortgage  merges  in  the  debt  under  the  judgment. 
The  case  is  governed  by  the  statute,  and  I  repeat  that  I 
should  not  have  hesitated  a  moment  but  for  the  authority 
which  has  been  mentioned.  However,  on  considering  the 
decision  there  made  it  will  be  perceived  that  it  proceeded 
upon  the  ground  of  a  special  agreement,  the  like  of  which 
does  not  exist  in  the  case  before  me. 

The  summons  must  be  refused,  but,  under  the  circum- 
stances, without  costs.        

From  this  decision  the  Oriental  Financial  Corporation  * 
appealed. 
The  appeal  was  heard  on  the  12th  of  November,  1876. 
Kay^  Q.C.,  and  Jason  Smithy  for  the  appellants:    In- 

P)  1872.    Jan.  26,  L.  JJ.  judgment  was  sot  signed  till  the  17th 

In  re  Aqricultukist  Cattle  o^  April,  1881. 

IifSUBANCB  Company.  The  company  was  wound  up  by  an 

Ex  parte  Hughes.  order  dated  the  20th  of  April,  1861, and 

In  the  year  1859  Mr.  T.  Hughes  com-  "^^  °°?57.*^'?*?f^i°DS'S/3[^°^.^'?'°P 

menced  lui  action  in  the  Court  of  Com-  ^  \^}i  *"»  ^®^J  ^^  ^'^'  ^^  *"'•    ' 

mon    Pleas  against  the  Agriculturist  *®^Sf*  ^J,^  P®*"  ^^t*    r,  .,    n    ^  ^ 

Cattle  Insurance  Company  for  the  sum  .„  ^}l  ¥?*ff  1?^^?"®  ^"f  ^^  ^''?- 

of  £3,1573  m  lid.,   with  interest  on  ^"y)  ^^^f  *Jj«*  Mr   Hughes  was  only 

£3,000,  part  thereof,  at  the  rate  of  6  per  ^^^^l^^f ^  ^  the  principal  sum  churned, 

cent.,  which  sum  of  £3,000  was  secured  with  interest  at  4  per  cent, 

to  Mr.  Hughes  by  a  promissory  note  of  ^^^^^  H"«^^  appealed  from  this  de- 

A^i^S^ment  was  subsequently  come  Ro^rgh,  Q.C.,  and  MiUar,  for  the 

to    between    the    company    and     Mr.  appellants. 

Hughes  that  the  company  should  give  ^  ^l'*'^'   ^'V"    ""^  t^^?  ef  ecutora  of 

him  judgment  in  the  action  for  £37536  T-^^°^^^«^^^^*  *  ^"i"^^^?^-, 

0*.  llrf.,  and  £1  10«.  costs,  and  that  the  .  ^-  ^-  ^rnpnon.  for  the  official  mwi- 

loan  of  the  said  sum  of  £3,000  should  ^^^  ^^  ^^^  company, 

continue,  and  that  the  judgment  should  The  Lords  Justices  held  that  Mr. 

not  be  enforced  for  two  years,  unless  Hughes  was  entitled  to  have  interest  on 

the  company  made  default  in  payment  the  sum  of  £3,000  at  6  per  cent  from 

of    interest,  and    that    the    judgment  the  17th  of  April,  1861. 

should  stand  as  collateral  security  for  (')  Ante,  p.  84,  n. 
the  sum  of  £3,000  and  interest.    The 


Vol.  IV.]     .  CHANCERY  DIVISION.  645 

C.A.      In  re  Earopean  Central  Ry.  Co.     Ex  parte  Oriental  Financial  Corp'n.      1876 

terest  at  tlie  rate  stipulated  for  in  a  mortgage  or  bond  is 
constantly  given  in  an  action  at  law  by  way  of  damages : 
Dickenson  v.  Harrison  {')\  Price  v.  Great  Western  Mail- 
way  Company  {^)  \  *Ashwell  V.  Staunton  {');  Lind  v.  [36 
Done ff all  {*) ;  McClure  v.  DunJcin  (*) ;  Morgan  v.  Evans  (*). 
Tlie  ITth  section  of  the  1  &  2  Vict.  c.  lib,  does  not  take 
away  the  right  of  a  creditor  who  has  bargained  for  a  higher 
rate  of  interest  than  4  per  cent,  to  recover  that  rate  by  way 
of  damages.  It  only  applies  to  cases  where  there  is  no 
special  agreement  as  to  interest.  But  we  also  rely  on  the 
right  which  every  mortgagee  has  to  pursue  all  his  remedies  ; 
and  the  fact  of  our  having  obtained  judgment  at  law  does 
not  take  away  our  right  to  hold  our  charge  on  the  railway 
until  we  have  received  our  principal  and  interest  at  the  rate 
for  which  we  contracted,  namely,  6  per  cent.  If  otherwise, 
we  shall  be  in  a  worse  position  than  if  we  had  not  obtained 
judgment,  and  it  will  be  a  great  hardship  if  we  are  made  to 
suffer  for  our  diligence.  The  case  cited  in  the  court  below. 
In  re  Agriculturist  Cattle  Insurance  Company  ('),  is  strictly 
in  point. 

Sir  H.  JacJcson^  Q.C.,  and  Bardswell,  for  the  oflScial  liQui- 
dator  of  the  European  Central  Railway  Company:  The 
•  facts  in  In  re  Agriculturist  Cattle  Insurance  Company  were 
different  from  those  in  the  present  case.  There  was  a  special 
agreement  for  the  continuance  of  the  loati,  and  the  judg- 
ment was  only  given  as  a  collateral  security.  That  was  not 
the  case  here,  and,  therefore,  there  was  nothing  to  prevent 
the  application  of  the  ordinary  rule,  that  the  debt  merges 
in  the  judgment :  Florence  v.  Jenings  (").  It  is  true  that  in 
the  case  of  a  mortgage  the  mortgagee  may  p'ursue  all  his 
remedies,  but  if  a  mortgagee  who  is  entitled  to  6  per  cent, 
obtains  judgment  in  an  action  for  the  principal  sum  and 
interest,  and  then  some  years  .afterwards  files  a  bijl  for 
foreclosure,  he  would  only  be  allowed  4  per  cent,  after  the 
date  of  the  judgment.  There  is  no  hardship  on  the  appel- 
lants. They  brought  the  action  to  secure  the  advantage  of 
an  execution,  and  if  the  winding-up  had  followed  imme- 
diately on  the  judgment,  they  would  have  reaped  an  advan- 
tage from  it. 

[Baggallay,  J. a.,  referred  to  Clarke  v.  Lord  Abing- 
don (•).] 

*  Jason  Smithy  in  reply.  [37 

(»)  4  Price,  282.  (•)  8  CT.  A  F.,  159. 

(»)  16  M.  «fe  W..  244.  (')  Ante,  p.  84,  n. 

(»)  80  Beav.,  B2.  (8)  2  C.  B.  (N.S.),  454,  466. 

(*)  LI.  A  G.,  t  Plunk.,  227.  (•)  17  Vea.,  106. 

(»)  1  East.  436. 
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Nov.  25.  Bramwell,  J.  A.,  delivered  the  judgment  of  the 
court  (James,  L. J.,  Baggallay,  J.A.,  and  Bramwell,  J.A.,) 
as  follows : 

We  are  all  of  opinion  that  the  order  of  the  Vice-Chancel- 
lor  is  right,  and  ought  to  be  aflBrmed.  Each  of  the  instru- 
ments upon  which  the  appellants  found  their  claim  states 
that  the  European  Central  Railway  Company  bind  them- 
selves, their  successors  and  assigns,  to  pay  to  Holden,  his 
executors  and  assigns,  the  sum  of  £1,000,  with  interest  at  6 
per  cent,  per  annum,  the  principal  to  be  paid  on  the  11th 
of  October,  1865,  and  the  interest  to  be  payable  in  the  mean- 
time half  yearly,  at  the  several  dates  expressed  in  the  in- 
terest warrants  thereunto-  annexed,  until  the  repayment 
thereof ;  and  for  further  securing  the  payment  of  such  prin- 
cipal and  interest  the  company  thereby  charge  their  railway 
and  undertaking,  and  all  the  works,  lands,  and  heredita- 
ments of  the  company,  with  the  repayment  of  the  same  sum 
and  interest.  All  that  the  company  bound  themselves  to 
pay  by  that  instrument  was  the  sum  of  £1,000  and  £60  for 
interest  by  two  instalments,  on  or  before  the  11th  of  October, 
1865.  There  is  no  fresh  contract  evidenced  by  the  forbear- 
ance of  the  creditors,  or  in  any  other  way,  for  the  payment 
of  any  further  interest.  The  creditors  brought  their  action, 
and  on  the  26th  of  November,  1865,  recovered  judgment  on 
their  twenty  bonds  for  the  principal  sum  and  half  a  year's 
interest,  together  with  a  small  sum  by  way  of  damages  for 
the  detention  of  the  debt  after  the  11th  of  October,  1866,  and 
costs,  in  all  £20,636  8^.  4d.  From  that  time  forth  that  sum, 
by  virtue  of  the  Judgment  Act,  carried  interest  at  4  per 
cent,  per  annum.  From  that  time  that  became  the  sole  debt 
from  the  obligors  to  the  appellants.  They  were  entitled  to 
enforce  payment  bv  execution  of  that  sum,  with  interest  at 
4  per  cent.,  and  they  could  enforce  nothing  more.  There 
was  no  process  by  which  they  could  get  from  the  obligors 
any  more  than  that  sum  and  interest  at  4  per  cent. ;  that  was 
the  sole  debt  between  the  parties. 

Now,  it  is  contended  that,  although  there  is  no  debt,  the 
appellants  are  entitled  to  something  different  by  virtue  of 
the  clause  in  the  debenture,  by  which  the  railway  and  un- 
38]  dertaking  are  charged  *with  the  principal  sura  and 
interest  at  6  per  cent.  If  no  action  had  been  brought  the 
appellants  might  have  been  entitled  to  prove  for  6  per  cent., 
or  perhaps  even  6  per  cent,  by  way  of  damages.  But 
although  they  have  got  their  judgment,  they  still  claim  for 
the  further  interest  of  2  per  cent,  by  virtue  of  their  charge. 
It  seems  to  us  only  necessary  to  state  their  claims  to  show 


Vol  IV.]  CHANCERY  DIVISION.  647 

C.A.      In  re  European  Central  R}*.  Co.     Ex  parte  Oriental  Financial  Corp'n.      1876 

that  they  cannot  have  that  right.  Because  by  the  deben- 
ture the  undertaking  in  terms  is  only  charged  with  £1,000 
and  one  sum  of  £60  for  interest,  and  though  if  nothing  had 
happened  not  only  the  sums  charged  but  damages  for  their 
non-payment  might  be  claimed,  here  the  original  debt  is 
gone,  transit  in  remjudicatam^  a  fresh  debt  is  created  with 
ditferent  consequences.  The  judgment  is  now  the  charge. 
There  cannot  be  two  debts,  one  leviable  by  execution,  the 
other  charging  the  undertaking.  There  cannojb  be  a  charge 
for  more  than  is  due.  It  is  said  that  it  is  a  hardship  upon 
the  appellants,  because  they  are  worse  off  by  reason  of  their 
diligence  in  bringing  the  action.  But  they  were  not  com- 
pelled to  bring  the  action  ;  they  brought  it  in  order  to  ob- 
tain the  advantage  of  an  execution.  If,  therefore,  there  has 
been  any  hardship,  it  was  not  inflicted  upon  them  by  the 
law  so  as  to  make  us  doubt  whether  the  law  could  be  so. 

A  case  has  been  cited  in  which  Mr.  Hughes  was  held  enti- 
tled to  6  per  cent,  after  obtaining  judgment  against  the 
Agriculturist  Cattle  Insurance  Company.  But  in  that  case 
there  was  a  special  agreement  between  the  parties  that  the 
loan  which  carried  interest  at  6  per  cent,  should  continue ; 
there  is  no  such  special  agreement  here.  There  is  no  other 
agreement  than  that  which  has  been  converted  into  a  judg- 
ment ;  there  is  no  other  debt  or  obligation  affecting  them. 
It  is,  therefore,  our  opinion  that  the  appeal  should  be  dis- 
missed with  costs. 

Solicitor  for  appellants :  S,  J.  Robinson. 
Solicitors  for  respondents :  Farmer  &  Robins. 

The  general  rule  is  that  the  owner  The  recovery  of  a  judgment  is  held 

of  a  demand  by  prosecuting  it  to  judg-  to  be  a  bar  to  any  further  right  or 

ment  merges  it  in  the  judgment,  and  remedy  upon  the  original  indebt^ness, 

it   is    thereby   extinguished':    Ives  v.  upon  the  ground  that  by  the  recovery 

Goddard,  1  Hilton,  434 ;  Goodrich  i).  the  promise,  or  cause  of  action,  has 

Dunbar.  17  Barb. ,  644 ;  Crafts  9.  Mer-  been  merged  and  extinguished  in  the 

rill,  14  N.  Y.,  456 ;  Witherhead  t.  Al-  judgment  by  operation  of  law,  at  the 

len,  28  Barb.,  662  ;  McButt  v.  Hirsch.  instance  and  by  the  act  of  the  creditor : 

4  Abb.  Pr.,  441;  Post  v.  Baldwin,  9  Suydam  v.  Barber,  18  N.  Y.,  470. 

How.  Pr.,  64 ;  Benson  v.  Paine,  9  Abb.  And  when  once  extinguished  by  ac- 

Pr.,  28,  17  How.  Pr,,  407;  Coleman  v,  of  the  party  it  is  gone  forever:   Livt 

Wade,  6  N.  Y.,  44;  Petere  tJ.  Read,  1  ingston    v.    Ketcham,   1    Barb.,   592  ; 

Den.,  224;    Butler  «.  Miller.  1  Den.,  Thompson  t.  Thompson,  2  Johns.,  471; 

407;  Frisbeev.  Lamed,  21  Wend.,  450;  Ransom  v.  Keys,  9  Cow.,  128;  Yates 

Tom  tj.  Goodrich,  2  JohDS.,  218  ;   Mc-  «.  Van  Rensselaer,  5  Johns.,  864. 

Master  v.  Vernon,  8  Duer,  249 ;  Moran  A  valid  award,  made  by  an  arbitra- 

«.  Vreedenburgh,  Lalor's  Sup.  to  Hill  tor  upon  a  cause  of  action,  is  a  bar  to  a 

&  Den.,  892  ;  Tice  «.  Annin,  2  Johns,  suit  thereon,  although  the  ^ward  has 

Chy.,  125;  NichoU  t).  Mason, 21  Wend.,  not  been  performed:  Brazil  t)#Isham, 

839  ;    Besley  v.  Palmer.  1  Hill,  482  ;  12  N.  Y.,  9. 

Sto.  on  Prom.  Notes,  §  407  ;  Elsworth  The  recovery  of  a  judgment  against 

«.  Caldwell,  18  Abb.  Pr.,  20.  one  partner  or  joint  contractor  bars  an 
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action  against  the  other  partners  upon  on  a  note,  H  cannot  be  pleaded  in  set- 

the  same  cause  of  action  :  17  Eng.  R.,  off:    Campbell    v.    Majhugh,   15    B. 

184  note;   Reynolds  «.  Pittsburg,  etc.,  Monr.  (Ky.),  143. 
29  Ohio  St.  R.,  602.  See  Ives  v,  Goddard,  1  Hilton,  484. 

So  where,  on  the  dissolution  of  a        A  debt  offered  in  set-off  must  have 

partnership,  the  creditor  received  the  been  due  when  the  suit  was  commenced, 

note  of  the  several  partners  for  their  and  TemairuA  in  the  same  form  until 

respective  portions  of    a   partnership  pleaded  in  set-off.     But  if,  after  the 

debt,  and  agreed  to  release  each  part-  commencement  of  the  action  to  which 

ner  from  any  other  portion  of  the  part-  it  is  pleaded  in  setoff,  judgment  is  re- 

nership  debt  than  that  covered  by  his  covered  on  it,  it  is  merged  in  the  jud^- 

note,  and  accepted  the  notes  as  a  full  ment  and  cannot  be  set  off :  Mizzell  v. 

discharge  of  each  partner  from  the  res-  Moore,   7  Iredell's  (N.C.)  Law,   255  ; 

idue  of  the  account:  Maxwell  v.  Day,  Haughton  «.  Leavy,  3  Dev.  &  Battle 

45  Ind.,  509.  (N.C.),  21. 

So  where  a  person  indebted  on  ac-  On  the  18th  of  October  plaintiff  pur- 
count  to  two  partners,  executes  a  mort-  chased  of  S.  a  note  made  by  the  de- 
gage  to  one  of  them,  to  be  transfer-  fendant,  which  was  overdue.  The  de- 
red  to  the  other  partner  at  an  usuri-  fendant  at  the  time  held  a  note  made 
ous  rate  of  interest,  to  raise  money  to  by  S.,  which  was  also  overdue,  upon 
pay  the  debt,  and  it  is  so  transferred,  whichon  the  20th  of  October  he  brought 
and  the  proceeds,  to  an  amount  exceed-  an  action  against  S.,  and  on  the  29th 
ing  the  amount  of  the  debt,  received  of  Octolier  recovered  a  judgment.  In 
by  the  firm  and  credited  to  the  debtor  an  action  by  the  plaintiff  upon  the  note 
in  his  account,  the  debt  due  the  firm  made  by  defendant^:  Held, 
is  thereby  cancelled.  No  recovey  can  1.  That  the  defendant  could  not  use 
be  had  on  the  account,  although  the  the  note  made  by  S.  as  a  set-off,  coun- 
mortgagor  successfully  defend  a  suit  in  ter  claim  or  defence,  because  it  was 
equity  to  foreclose  the  mortgage  by  set-  merged  in  the  judgment,  and  was  not 
ting  up  and  maintaining  the  defence  of  a  subsisting  demand  at  the  time  this 
usury  :  Ayrault  v.  Elmer,  Seld.  Notes,  action  was  commenced. 
July,  1853,  p.  23  ;  p.  118,  2d  ed.  2.  That  he  could  not  use  his  judg- 

Where  the  defendant  has  an  election  ment  recovered  against  S.,  inasmuch 

to  use  a  claim  as  a  set-off  or  defence,  or  as  it  was  not  rendered  until  after  the 

bring  a  cross  action  thereon,  if  he  do  plaintiff  purchased  the  note  in  suit, 

both  he  will  be  compelled  to  elect  as  and  was  not  a  demand  against  S.  at 

to  which  remedy  he  will  pursue,  and  that  time. 

if  he  obtain  judgment  in  the  cross  ac-        3.  The  fact  of  the  defendant  having 

tion,  his  defence  founded  on  the  same  no  notice  of  the  transfer  of  the  note 

claim  will  be  stricken  out :   Harris  v.  in  suit  by  S.,  before  he  recovered  his 

Hammond,  18  How.  Pr.,  123;  CoUyer  judgment  against  S.,  did  not  change  the 

«.  Collins,  17  Abb.   Pr.,  467;  Rankin  rule:  Lowell  v.  Lane,  33  Barb..  292; 

«.  Harper,  4  Ind.,  585.  Lazaell  t?.  Levy,  Livingston's  Jud.  Op., 

See  also  Barth  v.  Burt,  43  Barb.,  632  ;  83.  distinguishing  Baskerville  v. Brown, 

Miller  v,  Freeborn,  4  Rob.,  608 ;  Fos-  2  Burrows,  1229,  and  Hunter  v.  Potts, 

ter  t>. -Milliner,  50  Barb.,  385 ;  Wiltsie  4  Term  Rep.,  182,  186. 
V.  Northam,  3  Bosw.,  162.  To  same  effect,  is  the  case  of  Ault 

But  see  Liftchild  v.  Smith,  7  Rob.,  v.  Zehering,  38  Ind.,  429. 
806,  if  the  actions  be  pending  in  (f^«r-        But  see  Herod  «.  Snyder,  48  Ind., 

ent  courts.  '  480,  which  may  be  doubted. 

The  motion  before  judgment  to  com-  It  has  been  held  that  a  iudgment  by 
pel  an  election  should  be  made  in  the  an  indorsee  against  maker  and  in- 
cross  action:  Farmers,  etc.,  v.  Hunt,  1  dorser  which  is  paid  by  the  latter,  who 
Code  Rep.,  N.S.,  1.  takes  back  the  note,  does  not  merge 

A  note  having   been  merged  in  a  the  right  of    action  of    the  indorser 

iudgment ^n  no  more  be  set  up  than  against  the  maker  upon  it;  nor  is  the 

if  it  had  been  fully  paid :  James  v,  judgment  res  adjudieata  between  the 

Mowrey,  2  Cow.,  286.  two  latter.     C.  made  a  note  payable  to 

Where  a  judgment  has  been  rendered  R.  or  order,  R.  indorsed  it  to  £.  who 
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obtained  a  jadgment  upon  it  against  In  cases  of  tort,  the  remedy  afainst 
maker  and  indurser.  The  latter  paid  different  wrongdoers  is  joint  and  sev- 
the  judgment,  took  back  the  note,  and  eral ;  but  even  here,  the  recovery  of  a 
transferred  it  to  the  defendant,  who  set  judgment  in  one  form  of  action  merges 
it  up  against  a  demand  of  the  maker,  the  wrong  and  changes  it  into  a  debt, 
npon  which  the  plaintiff  sued  as  his  and  the  plaintiff  is  bound  by  the  legai 
assignee  :  Held,  that  it  was  a  good  effect  of  his  judgment  (Mallory  «.  Nor- 
set-off.  The  engagement  of  successive  ton,  21  Barb.,  425 ;  Couch  v.  Ash,  5 
parties  to  a  promissory  note  is  not  joint.  Cow. ,  265),  and  he  cannot  ordinarily  af - 
nor  does  the  statute  authorizing  a  joint  terwards  pursue  a  different  remedy,  ex- 
action against  all,  make  it  so.  That  cept  against  another  wrongdoer  against 
act  applies  only  to  the  remedy  of  the  whom  he  has  an  indepeiS^nt  cause  of 
party  prosecuting,  and  has  no  effect  action^  and  not  a  mere  remedy  depen- 
npon  the  promise  of  the  prior  parties  dent  upon  the  existence  of  that  which 
to  each  other,  or  upon  their  rights  and  he  has  merged :  Rawson  v.  Turner,  4 
responsibilities  as  between  each  other  :  Johns.,  471,  473  ;  McElroy  «.  Mancius, 
Kelsey  «.  Bradbury,  21  Barb.,  581,  af-  18  Johns.,  121. 
firming  8.  C,  12  N.  Y.  Leg.  Obs.,  222.  It  has  been  said  that  a  judgment  is  in 

But  see  contra :  Mathias  v.  Van  Ars-  no  sense  a  contract :  Wyman  v.  Mitch- 
dale,  11  N.  J.  Law,  194.  ell,  1  Cow.,  810.     • 

It  may  be  doubted  whether  Kelsey  But  see  Mallory  «.  Leach,  23  How. 

V.   Bradbury  (21   Barb.,   581),   in  the  Pr.,  510,  14  Abb.  Pr., 449  note;  Barnes 

broad  language  iu  which  it  was  put,  «.  Smith,  16  Abb.  Pr.,  420. 

is  gocKi  law.     The  case  was,  however.  In  an  action  on  a  personal  judgment 

probably  properly  decided.   In  that  case  in  another  state,  it  seems  the  plaintiff 

the  plaintiff  sued  npon  a  claim  against  cannot  have  an  order  of  arrest  on  the 

the  defendant,  assigned  to  him  on  the  ground  that  the  cause   of    action   in 

third  day  of  December ,  1858,  by  one  which  the  foreign  judgment  was  recov- 

Patrick  R.  Cox.     The  defendant  inter-  ered,  was  founded  in  fraud  :   Mallory 

posed  as  a  defence  a  note  made  by  Cox,  v.  Leach,  23  How.,  507,  14  Abb.  Pr. 

upon  which  one  Henry  Rouse  was  in-  Rep.,  449  note. 

dorser.     Rouse  had  transferred  it  to  Though  see  Greenbaum  v.  Stein,  2 

Elliott  and  Holden,  who  had  obtained  Daly,  228. 

a  judgment  against  Cox  and  Rouse.  So  the  giving  and  acceptance  of  a 
Rouse  paid  the  amount  of  the  judg-  bond  to  secure  an  existing  simple  con- 
ment  to  Elliott  and  Holden,  and  they  tract  debt,  irrespective  of  the  intention 
handed  him  back  the  note.  He  sold  of  the  parties,  operates  in  law  as  a 
and  delivered  it  to  the  defendant  on  the  merger  of  the  remedy  on  the  simple 
twenty 'fifth  of  Ntmember^  1853,  eight  contract:  Price  t.  Moulton,  10  C.  B., 
days  before  plaintiff  obtaiTied  title,  from  561,  2  Eng.  L.  and  Eq.,  303. 
Cox,  to  the  demand  sued  upon.  As  There  are  some  apparent  exceptions 
matter  of  fact,  defendant  owned  the  to  the  general  rule  that  the  recovery  of 
claim  against  Cox  set  up  as  a  defence  a  judgment  merges  and  extinguishes 
eight  days  before  Cox  transferred  to  the  original  indebtedness, 
plaintiff.  The  substance  of  the  sale  Cases  where  a  court  of  equity  has 
by  Rouse  to  defendant  was  a  sale  of  allowed  the  party  against  whom  the 
his  claim  against  Cox,  whatever  it  was:  judgment  was  recovered — as  to  whom 
Ellsworth  «.  Caldwell,  18  Abb.  Pr.,  20.  the  proceedings  were  adterse — to  go 
Still  the  case  may  possibly  be  good  back  of  the  judgment  for  certain  pur- 
law,  upon  the  grounds  on  which  the  poses.  Among  them  may  l)e  mentioned : 
exception  to  the  rule  was  placed  by  the  1.  Cases  where,  in  equity,  a  surety 
Supreme  Court.  has  been  allowed  to  show  his  relation 

In  Marsh  v.  Oneida  Central,  etc.  (84  to  the  principal  debtor,  not  fbr  the  pur- 
Barb.,  298),  the  defendant  had  recov-  pose  of  giving  either  party  any  remedy 
ered  a  judgment  against  plaintiff's  as-  against  the  other  upon  the  origintd 
signor,  Dec.  25,  1858.  The  assignment  indebtedness,  but  to  enforce  the  duty, 
to  plaintiff  was  not  till  July  28,  1859,  which,  in  equity,  the  creditor,  bjf'cirtue 
six  months  after,  so  that  defendant  had  of  that  relation,  owes  to  the  surety,  not 
a  right  to  set  off  the  Judgment,  to  do  any  act  which  will  prejudice  the 

19  Eng.  Rep.  82 
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lights  of  the  surety  against  his  princi-  used  by  C'hancellor  Kent  in  his  Corn- 
pal  :  17  Eng.  Rep.,  184  note.  xnentaries  (2  Kent,  888,  niarg.  paging), 
2.  Cases  in  equity  under  the  bank-  applies  only  to  cases  where  there  are 
rupt  law,  where  the  judgment  was  other  "  collateral,  concurrent  remedies" 
obtained  between  the  presentation  of  upon  different  instruments, 
the  petition  and  the  discharge,  so  that  In  Campbell  v.  Phelps  (1  Pick.,  65-6), 
the  discharge  could  not  have  been  Chief  Justice  Parker  says  it  should  l>e 
pleaded,  and  which  were  determined  restricted  to  cases  "  of  x^vero/ «^<;uri^M« 
upon  the  language  of  the  statute  :  for  the  same  demand  or  contract,  and 
Clark  V.  Rowling,  3  N.  Y.,  216  ;  Dres-  his  general  expression  must  be  consid- 
ser  f>.  Brooks,  8  Barb.,  429;  Fox  v.  ered  as  limited  to  cases  of  the  nature 
Woodruff.  9  Barb.,  498  ;  Matter  of  of  that  which  was  before  him." 
Daniels,  8  Chic.  Leg.  News,  17,  U.  S.  The  legislature  of  New  York  pre- 
Dist.  Court,  N.  Dist.,  Ills.,  Blodgett,  J.  served  this  rule  in  statutory  foreclo- 
But  see  Ward  v.  Berber,  1  E.  D.  sures  of  mortgages,  by  the  provision 
Smith,  423  ;  Bradford  t.  Rice,  102  that  a  mortgage  shall  not  be  foreclosed 
Mass.,  472,  discussed  4  Alb.  L.  J.,  114.  by  a  proceeding  at  law  under  the  stat- 
in this  class  of  cases,  however,  the  ute,  where  the  bond  has  been  sued, 
true  rule  is  that  laid  down  in  the  fourth  leaving  the  party,  in  such  cases,  to 
head-note  to  Johnson  v.  Fitzhugh,  8  resort  to  a  remedy  in  equity  on  the  cot- 
Barb.  Chy.,  861,  873:  "In  ordinary  lateral,  independent  in9iTVLXiiei\X. 
cases,  although  a  judgment  changes  4.  The  doctrine  of  extinguishment 
the  nature  of  the  debt,  it  is  still  in  fact  by  judgment  has  no  application  where 
the  same  debt  which  was  due  at  the  the  juogment  is  not  against  the  princi- 
commencement  of  the  suit."  The  Ian-  pal  debtor,  but  against  one  collaterally 
guage  of  the  Chancellor  is  however  to  liable.  In  such  case  there  must  be 
be  taken  in  connection  with,  and  asap-  both  judgment  and  satisfaction,  to  af- 
plicable  to,  the  case  then  under  consid-  feet  the  principal  debt :  Clapp  v.  Mer- 
eration.  He  says  the  nature  of  the  serole,  1  Abb.  Court  App.  Dec.,  862,  1 
debt  is  changed  (i.e.,  from  a  note  to  a  Keyes,  281,  affirming  88  Barb.,  661. 
judgment),  but  a  creditor  caunot,  after  Where  the  plaintiff's  cause  of  action 
the  bankrupt's  petition  is  presented,  by  depends  upon  the  failure  of  the  trustee 
prosecuting  a  debt  due  when  it  was  of  a  corporation  to  make  the  annual 
presented  and  the  recovery  of  a  judg-  report  of  the  condition  of  the  corpora- 
ment  before  discTiarge  so  that  the  dis-  tion  required  bylaw,  the  recovery  of  a 
charge  cannot  be  pleaded,  preserve  his  judgment  against  the  corporation  will 
debt  from  its  operation.  Such  a  rule  not  prevent  a  recovery.  The  enuse  of 
would  allow  him,  in  effect,  to  work  a  action,  against  the  trustee,  is  not  on 
fraud  upon  the  statute,  and  therefore  the  indebtedness  of  the  corporation, 
the  judgment  was,  within  the  scope  but  arises  out  of  the  failure  by  the 
and  meaning  of  the  statute,  in  equity,  trustees  to  make  the  proper  report : 
the  same  debt.  McHarg  v.  Eastman,  35  How.  Pr.,  205 ; 

8.  Cases  where,  in  equity ,  it  has  been  Weymouth  «.  Dimock.  41  id.,  92. 
held  that  a  security  collateral  to  the  Obtaining  a  judgment  for  the  pur- 
debt,  and  where  the  right  thereunder  chase-mouey  of  real  estate  before  at- 
arose  upon  an  independent  instrument  tempting  to  enforce  the  vendor's  lien 
or  right,  was  not  extinguished  by  a  for  the  purchase- money,  does  not  evince 
judgment  upon  the  debt :  that  the  se-  an  intention  to  waive  such  lien.  At 
curity  being  for  the  payment  of  the  most,  the  obtaining  of  a  judgment  for 
debt,  was,  in  equity,  binding  until  the  purchase- money  can  only  be  re- 
actual  payment.  garded  as  a  circumstance  to  show  the 
The  recovery  of  a  judgment  upon  the  intention  of  the  vendor  to  waive  tbe 
principal  debt  does  not  merge  or  ex-  lien,  bearing  upon  the  question  whether 
tinguish  a  security  depending  upon  an*  there  was  a  waiver  or  not,  and  it  is 
other  and  a  separate  instrument :  But-  no  defence  to  an  action  to  enforce  his 
ler  D.  Miller,  1  N.  Y.,  496,  questioning  equitable  lien  that  he  has  not  issued 
Vosburgh  v.  Miller,  1  Den.,  407,  in  this  an  execution  upon  the  judgment:  Da- 
particular,  bois  0.  Hull,  43  Barb  ,  26. 
The  language  of  Lord  Ellen  borough,  The  reason  of  this  distinction  seems 
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to  be  that  the  vendor's  equitable  lien  leged  debtors,  the  caiise  of  action,  or 

for  the  payment  of  parchase-monej  is  demand,  does  not  arise  upon  the  judg- 

a  rule  of  equity,  which  does  not  depend  ment:   Oakley  v.  Aspinwall,  4  >i.  Y., 

upon  contract :  Moak's  note  to  Clarke's  518,  8  N.  Y.  Leg.  Obs.,  123,  reversing 

Chy.,  275,  marg.  p.,  ed.  1869.  2  Sandf.,  17  ;  S.  C,  on  second  appeal, 

5.  Where  a  suit  has  been  commenced  10  N.  Y.  Leg.  Obs.,  79,  1  Duer,  1,  18 

against  two  persons  as  joint  debtors,  N.  Y.,500;  Lane  «.  Salter,  4  Kob. ,  289, 

the  process  being  served  on  only  one  242;  Foster  «.  Wood,  1  Abb.  Pr.,N.S., 

of  them,  and  the  plaintiff  has  proceed-  150.  80  How.  Pr.,  284;   Dean  «.  El- 

ed  to  judgment  under  the  Joint  <M>tor  dridge,  29  How.  Pr.,  222. 

act,  in  a  subsequent  action  or  proceed-  See  Carman  «.  Townsend,  6  Wend., 

log  instituted  to  charge  both  the  al-  206. 


[4  Chancery  Division,  41.] 
M.R.,  Nov.  8,  1876. 

*NeWMAN  V.   PlERCEY.  [41 

[1875    N.     9.] 

WiU — Cfijt  to  Specified  Number  of  Children — Mistake — Pret%unption  as  to  Children 

intended. 

In  the  case  of  a  testamentary  gift  to  children  describing  them  as  consisting  of  a 
specified  number  which  is  less  than  the  number  in  existence  at  the  date  of  the  will, 
the  court  rejects  the  specified  number  on  the  presumption  of  mistake,  and  all  the 
children  in  existence  at  the  date  of  the  will  are  held  entitled,  unless  it  can  be  inferred 
who  are  the  particular  children  intended,  in  which  case  the  court  holds  those  chil- 
dren entitled  to  the  exclusion  of  the  others. 

Testatrix,  by  will  made  in  1 87S,  bequeathed  "  to  each  of  the  three  children  of  Mrs. 
W.,  widow  of  W.  W.,  one  hundred  pounds."  W.  W.,  brother  of  the  testatrix,  died 
in  1857,  leaving  a  widow  and  three  children,  of  whom  one  died  in  1870,  and  two 
survived.  Mrs.  W.  married  again  in  1858,  and  had  six  children  by  that  marriage 
living  at  the  date  of  the  will.  The  evidence  showed  that  the  testatrix  knew  of  the 
second  marriage,  and  that  there  were  children  of  that  marriage,  but  that  she  did  not 
know  their  number ;  also  that  she  had  not  seen  Mrs.  W.  for  six  years  before  the 
date  of  her  will : 

Hdd,  that  the  two  children  by  W.  W.  were  alone  entitled,  and  not  the  children 
of  the  second  marriage. 

Elizabeth  Hockley,  the  testatrix  in  the  cause,  by  her 
will,  dated  the  8th  of  August,  1873,  gave  the  following  be- 
quest :  ''To  Mrs.  {sic)  Walden,  widow  of  the  late  Wil- 
liam Walden,  one  hundred  pounds,  and  to  each  of  her  three 
children  a  like  sum  of  one  hundred  pounds."  * 

The  testatrix  died  on  the  7th  of  October,  1874. 

At  the  date  of  th(3  will  there  was  no  person  who  then 
answered  the  description  of  ''Mrs.  Walden,  widow  of  Wil- 
liam Walden,"  but  the  testatrix  had  a  half  brother,  William 
Walden,  who  married  in  1846,  and  died  in  1857,  leaving  a 
widow,  Mary  Walden,  who,  in  1858,  married  W.  J.  Punter, 
and  was  still  living. 

Mrs.  Punter,  formerly  Mrs.  Walden,  had  five  children  by 
her  first  husband,  of  whom  two  died  in  infancy  in  their 
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father's  lifetime;  one' died,  aged  nineteen,  in  1870,  and  two 
were  living  at  the  date  of  the  will  and  still  survived. 

Mrs.  Punter  had  seven  children  by  her  second  marriage, 
of  whom  six  were  born  before  the  date  of  the  will. 
42]  *The  suit  was  instituted  by  the  executors  for  the 
administration  of  the  estate.  It  was  admitted  that  Mrs. 
Punter  was  the  person  intended  bv  the  testatrix,  but  the 
question  arose,  on  further  consideration,  whether  Mrs. 
!runter's  two  surviving  children  by  William  Walden  were 
the  only  children  entitled  to  legacies  of  £100  each,  or 
whether  the  six  children  by  her  second  husband  were  also 
entitled. 

Mrs.  Punter  stated  in  her  affidavit,  that  after  her  second 
marriage  she  did  not  see  the  testatrix  so  frequently  as  she 
had  before,  and  did  not  see  her  at  all  within  seven  years  of 
her  death  ;  but  that  whenever  she  did  call  upon  the  testa- 
trix she  staved  with  her  a  considerable  time,  and  had  dinner 
or  some  other  meal  with  her ;  that  the  testatrix  was  very 
friendly  with  her,  was  well  acquainted  with  the  fact  of  her 
second  marriage,  and  knew  that  she  had  some  children  by 
her  second  husband. 

The  only  other  evidence  was  the  affidavit  of  Mrs.  Piggins, 
a  sister  of  the  testatrix,  who  stated  that  about  the  year  1872 
the  testatrix  called  on  her  and  made  particular  inqniries 
about  Mrs.  Punter,  of  whom  she  spoke  as  *'Marv  Williams, 
widow,  that  was,"  and  asked  if  the  deponent  knew  where 
she  lived,  and  how  many  children  she  had,  but  the  deponent 
had  not  at  that  time  any  knowledge  of  Mrs.  Punter  s  resi- 
dence or  of  her  children,  and  was  not  able  to  answer  any  of 
her  inquiries. 

A.  Thomson,  for  the  plaintiffs. 

Fischer y  Q.C.,  and  Mirams^  for  the  six  children  of  Mrs. 
Punter  by  her  second  marriage  living  at  the  date  of  the 
will :  There  can  be  no  doubt  that  Mrs.  Punter  is  the  person 
here  intended,  though  inaccurately  described  as  Mrs.  Wal- 
den, the  widow  of  William  Walden.  There  was  clearly  a 
mistake  Sis  to  the  number  of  her  children,  for  there  were 
only  two  of  the  children  by  William  Walden  living  at  the 
date  of  the  will,  and,  as  Mrs.  Punter  had  then  eight  children, 
there  is  nothing  to  show  which  three  children  were  intended ; 
the  result  is  that  they  are  all  entitled. 

In  Daniell  v.  Daniell  (*),  where  by  a  will  made  in  1831 

there  was  a  bequest  to  the  three  children  of  P.  W.,  the  sum 

43]    of  £600  each,  *and  F.  W.  had  then  only  three  chQdren 

'  to  the  knowledge  of  the  testatrix,  but  had  subsequently  six 

Q)  3  De  6.  <b  Sm.,  837. 
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more  children,  of  whose  births  the  testatrix  was  aware,  and 
she  made  three  successive  wills,  the  last  in  1844,  each  re- 
voking the  former  one,  bat  each  repeating  the  bequest  in 
the  same  words, — it  was  held  that  the  bequest  in  the  will  of 
1844  must  be  read  as  if  the  word  "  three"  had  been  omitted 
or  had  been  the  word  "  nine." 

In  Oarvey  v.  Hibhert  (*),  where  a  testator  bequeathed  to 
"  the  three  children  of  D.  the  sura  of  £600  each,"  four  chil- 
dren, all  born  before  the  date  of  the  will,  were  held  to  be 
entitled  to  £600  each. 

It  may  be  said  that  the  testatrix,  in  speaking  of  ^'  the 
three  children,"  was  thinking  of  the  child  of  the  first  mar- 
riage who  had  died  in  1870,  as  three  was  the  number  of  the 
family  previously  to  that  child's  death,  but  where  there  is  a 
mistake  in  the  number  the  court  cannot  speculate  how  it 
arose.  Besides,  it  appears  that  the  testatrix  had  not  seen 
Mrs.  Punter  for  seven  years  before  she  made  her  will.  The 
words  ''widow  of  William  Walden"  cannot  limit  the  gift, 
for  she  might  still  be  spoken  of  as  his  widow  after  her 
second  marriage. 

In  Barringion  v.  Tristram  (•),  there  was  a  bequest  for  all 
the  children  of  Mrs.  Tristram,  the  wife  of  Thomas  Tristram, 
in  equal  shares  at  twenty-one  or  marriage.  Thomas  Tris- 
tram died  before  the  date  of  the  will,  leaving  six  children. 
His  widow  married  again  and  had  one  child.  It  was  held 
that  her  child  by  the  second  marriage  was  entitled  to  a 
share  according  to  the  rule  that  all  the  children  must  take, 
though  there  was  a  strong  presumption  that  the  children  of 
the  first  marriage  were  alone  intended. 

In  CHtcheit  v.  Taynton  ('),  where  there  was  a  devise  to 
all  the  younger  children  of  the  testator's  daughter,  S.  B., 
with  a  gift  over  in  case  S.  B.  should  die  leaving  no  issue,  or 
if  the  younger  children  should  die  under  twenty-one  or  be 
married  without  consent,  and  S.  B.,  whose  first  husband 
was  living  at  the  date  of  the  will,  married  again,  and  had  a 
second  familv,  it  was  held  that  the  children  of  the  second 
marriage  took  equally  with  the  first. 

In  Lee  v.  Lee  (*),  under  a  gift  to  the  four  children  of  H., 
who  *had  five  children  living  at  the  date  of  the  will,  [44 
and  known  to  the  testator,  Lord  Bomilly  ht^ld  that  all  the 
five  children  were  entitled. 

The  rule  deducible  from  the  cases  where  a  specified  num- 
ber of  children  is  rejected  on  the  ground  of  mistake  is  stated 

(')  19  Ves.,  126.  («)  1  Ross.  <fe  My.,  641. 

(•)  6  Vea.,  846.  {*)  10  Jur.  (N.S.),  1041. 
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in  Hawkins  on  Wills  (')  and  Jarman  on  Wills  (').  On  the 
same  principle  we  submit  that  the  eight  chiidren  living  at 
the  date  of  the  will,  including  those  of  the  second  marriage, 
as  well  as  the  two  surviving  children  of  the  first  marriage, 
are  entitled  to  legacies  of  £100  each. 

Chittyy  Q.C.,  and  Warmington^  for  four  of  the  next  of 
kin,  and  Roxburgh^  Q.C.,  and  Bushy  for  the  rest  of  the  next 
of  kin,  were  not  called  on. 

Jessel,  M.R.:  Notwithstanding  the  expressions  in  some 
of  the  authorities  (for  without  the  authorities  I  do  not  think 
the  case  would  have  been  decently  arguable),  I  am  unable 
to  bring  myself  to  the  conclusion  that  I  am  compelled  by 
the  authorities  to  decide  against  what  it  is  (juite  clear  was 
the  testatrix's  intention,  and  which  it  is  manifested  was  her 
intention  by  suflScient  evidence. 

The  testatrix  had  a  half-brother,  William  Walden,  who 
had  married,  and  died  in  her  lifetime  to  her  knowledge, 
leaving  children.  It  appears  that  he  had  five  children,  two 
of  whom  died  in  early  infancy ;  three  grew  up,  of  whom 
two  are  now  living  and  have  attained  their  full  age ;  the 
third  died  at  the  age  of  nineteen  in  1870. 

It  further  appears  that  the  testatrix  kept  up  friendly  in- 
tercourse with  her  brother's  widow,  who  had  married  again 
to  her  knowledge,  for  many  years ;  but  that  such  intercourse 
ceased  in  the  year  1867.  It  is  also  clear  that  the  testatrix, 
up  to  the  year  1867,  was  well  aware  that  Mrs.  Walden,  the 
widow  of  her  brother,  had  three  children  by  him  living, 
and  was  also  aware  that  she  had  married  again,  and  had 
some  children,  although  she  did  not  know  how  many,  by 
Mr.  Punter,  her  second  husband. 

The  will  in  question  was  made  on  the  8th  of  August,  1873, 
by  which  the  testatrix  gives  to  "Mrs.  WalHen"  (she 

45]  forgot  her  ^christian  name,  and  therefore  left  a  blank 
for  it),  ''widow  of  the  late  William  Walden,  one  hundred 

Eounds,  and  to  each  of  her  three  children  a  like  sum  of  one 
undred  pounds."  On  her  death,  and  at  the  date  of  the 
will,  there  was  no  person  of  the  name  of  "Mrs.  Walden, 
widow  of  the  late  William  Walden,"  and,  therefore,  there 
were  no  persons  exactly  answering  the  description  of  Mrs. 
Walden  and  her  three  children  ;  consequently  parol  evidence 
was  admissible  to  explain  that.  The  parol  evidence  showed, 
in  addition  to  what  I  have  already  stated,  that  Mrs.  Hockley, 
the  testatrix,  inquired  of  a  Mrs.  Piggins,  probably  not  very 
long  before  August,  1873,  when  she  made  her  will,  if  she 

(»)  Page  62.  (»)  Vol  ii,  p.  178. 
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knew  where  "Mary  Williams,  widow,  that  was"  lived; — 
then  evidently  recollecting  her  christian  name  but  not  her 
surname — and  how  many  children  she  had.  But  Mrs. 
Figgins  could  not  tell  her.  So  that  it  is  obvious  from  that 
evidence  that  she  did  not  then  know  the  state  of  the  family; 
and  I  take  it  there  is  no  evidence  to  show  that  she  ever  did 
know  of  the  death  of  the  daughter  of  Mrs.  Walden,  who 
died  in  1870.  There  is  evidence,  to  some  extent,  showing 
that  she  did  not,  because  I  find  her  ignorant  of  the  number 
of  the  children  of  "Mary  Williams,  widow,  that  was." 
That  is  the  way  in  which  she  described  the  widow  of  her 
half-brother,  and,  if  correctly  repeated,  that  expression  looks 
as  if  she  knew  that  Mrs.  Williams  had  been  a  widow,  and 
ceased  to  be  a  widow.  Mrs.  Punter's  own  evidence  does 
not  go  beyond  what  I  have  stated.  It  does  not  show  that 
the  testatrix  ever  knew  the  number  of  the  Punter  children ; 
but  it  does  show  that  slie  knew  there  were  "  some  children" 
in  the  plural.  Did  she  intend  the  legacies  to  the  six  Punter 
children  as  well  as  to  the  Waldens? 

Now  we  mast  not  throw  out  of  consideration  the  descrip- 
tion in  the  will.  Do  the  Punter  children  fulfil  that  descrip- 
tion ?  Could  they  at  any  time  of  their  existence  be  described 
as  the  children  of  ''Mrs.  Walden,  widow  of  the  late  William 
Walden?"  Certainly  not.  They  were  all  the  children  of 
Mrs.  Punter,  and  at  no  period  of  their  lives  were  they  the 
children  of  *'the  widow  of  William  Walden."  She  had 
ceased  to  be  a  widow  before  they  were  born,  and  certainly 
had  ceased  to  be  the  widow  of  William  Walden.  In  that 
sense,  therefore,  I  think  they  are  not  properly  described  by 
those  words. 

*Who  are  properly  described?  Clearly  the  three  [46 
children  of  whom  the  testatrix  knew — the  three  children  of 
the  widow  of  William  Walden,  who  had  had  three  children, 
although  one  of  them  had  died.  In  my  opinion,  according 
to  the  evidence,  it  is  not  shown  that  the  death  of  one  of  the 
children  was  known  to  the  testatrix,  and  there  is  a  very  fair 
presumption  that  she  did  not  know  of  it  before  the  date  of 
the  will.  I  think  there  is  evidence  to  show  me  that  the  tes- 
tatrix did  intend  to  describe  the  one  who  is  dead  and  the 
two  children  who  are  now  living  of  "Mrs.  Walden,  widow 
of  the  late  William  Walden,"  and  who  happen  to  be  her 
relatives,  being  her  nephews  or  nieces,  as  the  case  may  be. 
That,  no  doubt,  was  the  motive  of  her  bounty,  and  that 
favors  the  conclusion  to  which  the  court  has  come. 

That  being  my  conclusion  upon  the  evidence,  is  there  any 
rule  of  law  or  any  principle  to  be  deduced  from  the  decided 
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cases  which  compels  me  to  come  to  a  diflFerent  conclusion? 
If  there  were,  I  should  do  so  most  unhesitatingly,  becanse 
it  is  no  part  of  the  duty  of  the  court  to  speculate  or  to  dis- 
cover what  the  intention  of  a  testator  is,  except  by  legal 
means.  Therefore,  it  is  incumbent  upon  me  to  examine  the 
authorities,  and  to  see  whether  there  is  any  such  rule  of  law 
laid  down  bv  them.  First  of  all,  what  is  the  rule?  The 
rule  cannot  oe  stated  more  favorably,  I  think,  than  this: 
that  where  there  is  a  gift  to  the  children  of  any  one, 
'^children''  means  all  the  children,  and  it  still  means  all 
the  children,  although  the  number  of  the  children  are  speci- 
fied, such  as  three  children,  four  children,  or  five  children, 
or  whatever  the  number  may  be,  unless  there  is  some  evi- 
dence to  show  which  of  the  children  specified  are  meant,  or, 
to  put  it  in  the  way  in  which  it  was  put  by  Sir  William 
Grant  in  a  case  cited  at  the  bar,  of  Oarvey  v.  Hibhert  ('): 
*'The  ground  on  which  the  court  has  proceeded  is.  that  it  . 
is  a  mere  slip  in  expression ;  the  meaning  is  all  children,  or 
all  servants,  and  the  court,  conceiving  the  intention  to  b^  to 
give  to  each  child  so  much,  strikes  out  the  specified 
number." 

The  rule  is  also  stated  in  the  case  of  Teais  v.  Teats  (*). 
In  citing  Teats  v.  Teats,  I  must  say  I  am  by  no  means  pre- 
pared to  state  that  I  should  have  come  to  the  same  conclu- 
47]  sion  upon  the  *facts  of  that  case.  But  that  does  not 
at  all  affect  the  law.  The  law  is,  I  conceive,  rightly  laid 
down  in  it,  namely,  first  of  all,  if  there  is  a  latent  ambiguity, 
extrinsic  evidence  can  properly  be  adduced,  as  it  was  ad- 
duced in  that  case:  ''The  principle  on  which  this  court  acts 
is  well  settled  by  authority.  Where  a  testator  gives  a  leg- 
acy between  a  class  of  persons,  or  separate  and  distinct  leg- 
acies to  each  of  a  class,  if  the  court  finds  there  are  more  of 
the  class  than  those  specified  by  the  testator,  it  endeavors 
to  find  which  of  them*  were  really  meant ;  and  if  it  is  unable 
to  discover  them,  then,  in  order  that  the  legacy  may  not  fail 
altogether,  it  infers  or  presumes  that  the  testator  intended 
to  include  all  the  class,  notwithstanding  the  numerical 
error;"  so  that  the  principle  is  this,  that  the  court  only  re- 
sorts to  striking  out  the  number,  which  is  a  strong  measure 
at  all  .tithes  with  regard  to  a  will  or  any  other  instrument, 
when  it  altogether  fails  to  discover  who  is  meant,  that  is,  to 
discover  who  is  meant  both  from  the  wording  of  the  will  and 
the  extrinsic  evidence,  properly  admissible. 

In  the  case  of  WrigJitson  v.   Calvert  (•)  Vice- Chancellor 

(»)  19  Vea.,  126.  («)  16  Beav.,  170,  171.  («)  IJ.  A  H.,  250. 
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Wood  states  the  principle  tbus :  '^  The  principle  of  the  earlier 
cases  on  this  subject  was  to  avoid  an  intestacy  by  reason  of 
uncertainty.  If  there  is  a  gift  to  the  two  children  of  A. 
when  A.^  in  fact  has  three  children,  you  must  either  act  upon 
the  general  intent  to  benefit  the  class,  and  treat  the  statement 
of  the  number  as  a  mistake,  or  else  the  gift  must  be  held 
void  for  uncertainty,  it  being  impossible  to  say  which  two 
out  of  the  three  are  to  take."  That  is  stated  a  little  too  widely, 
and  is  not  what  the  Vice-Chancellor  meant,  as  is  to  be  seen 
from  the  rest  of  his  judgment.  He  meant  to  add,  "Unless 
there  is  some  evidence  to  enable  me  to  find  out  who  are 
meant."  He  does  not  mean  that  it  is  always  impossible  to 
say,  but  that  in  cases  in  which  it  is  impossible  to  say  which, 
two  out  of  three  are  to  takej  the  gift  must  be  held  to  be  void 
for  uncertainty.  I  find  that  in  that  very  case  it  was  not 
impossible  to  say  who  were  meant,  for  the  gift  was  to  two 
persons  who  lived  near  a  certain  place,  and  evidence  was 
adduced  which  excluded  one  of  the  three  Claimants  upon 
the  ground  that  he  did  not  reside  in  the  place  in  question. 
I  am  now  going  to  read  a  few  words  from  Mr.  Hawkins's 
well-known  *book  on  Wills  (*),  where  he  states  the  [47 
results  of  the  cases  with  his  usual  accuracy :  "It  is  a  con- 
venient rule  to  remedy  mistakes  in  the  number  of  legatees 
intended  by  the  testator,  that  where  a  gift  to  children  de- 
scribes them  as  consisting  of  a  specified  number  which  is 
less  than  the  number  in  existence  at  the  date  of  the  will,  the 
court  rejects  the  specified  number  on  the  presumption  of 
mistake,  and  all  the  children  in  existence  at  the  date  of  the 
will  are  held  entitled :  unless  it  can  be  inferred  who  were 
the  particular  children  intended."  I  think  that  is  quite 
right.  First,  you  must  consider  that  the  will  meant  the 
children  of  a  particular  person.  I  have  already  shown  that 
in  this  case  the  description  of  the  parent  of  the  children  has 
aided  me  very  much  in  coming  to  a  conclusion.  If  the  rest 
of  the  evidence  is  sufficient  to  enable  the  court  to  infer  who 
are  meant,  the  court  is  bound  to  do  so,  and,  after  all,  it  is 
onl^  a  presumption  of  a  mistake  on  which  the  court  acts, 
which  ig  rebutted  by  evidence  which  will  raise  the  contrary 
presumption.  The  rule  itself  can  be  got  rid  of  by  that  kind 
of  evidence  which  fairly  shows  that  that  is  not  the  right 
presumption,  if  you  can  reconcile  the  words  of  the  will  with 
the  state  of  circumstances  at  the  time,  by  leaving  out  a 
member  of  the  class,  or  defining  the  class  of  persons  who 
were  intended  to  take  by  the  will.     But,  as  I  have  already 

(1)  Page  62. 
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stated,  I  have  a  clear  conviction  in  this  case  that  only  the 
children  of  Mrs.  Walden  by  Mr.  Walden  were  intended  to 
take. 

Solicitors :  J.  H,  Kays  ;  E.  Mirams. 


See  2  Redfield  on  Wills,  3d  ed.,  406, 10,  29  ;  Willoaghby  «.  Starer,  18  Weekly 
Reporter,  658,  22  Law  Times  Bep.,  N.S.,  896. 


[4  Chancery  Diylaion,  49.] 
M.R.,  Not.  4.  1876. 

49]  *MlDDLET0N  V.   POLLOCK. 

[1873    M.     204.] 

Ex  parte  Wetherall. 

SoJieUoT  and  ClierU — M6netf9  intnusted  to  SolicUor  for  Investment — Parol  Dedaratiim 

of  Trust — Letters  and  ConversaHons—^Eatoppel, 

W.,  haying  intrusted  P.,  his  solicitor,  with  a  sum  of  £7,700  for  inrestment  on 
mortgage  on  his  behalf,  was  informed  by  P.'s  clerk,  in  conversation,  that  *'  P.  pro- 
posed to  invest  the  money  on  mortf^age  of  leasehold  property  at  Camden  Town  at 
6  per  cent.,"  and  subsequently  received  a  letter  from  P.  stating  that  "the  money 
was  put  on  6  per  cent,  mortgage  as  arranged  by  my  clerk  with  you."  On  P.*s  death 
it  was  found  that  no  mortgage  existed  in  favor  of  W.,  but  that  P.  had  advanced 
£100,000  to  a  firm  of  builders  on  a  morgage  of  their  leasehold  property  at  Camden 
Town: 

Held,  that  P.  and  those  claiming  under  him  were  bound  by  the  representation 
made  by  him,  and  were  estopped  from  denying  that  the  £7,700  formea  part  of  the 
£100,000  so  invested. 

Petition.  This  was  a  creditor's  suit  for  the  administra- 
tion of  the  estate  of  Alfred  Atkinson  Pollock,  a  solicitor, 
who  died  in  August,  1873,  leaving  an  insolvent  estate.  The 
object  of  this  petition  was  to  obtain  payment,  out  of  a  fund 
in  court  standing  to  the  credit  of  the  cause,  of  a  sum  of 
£7,700,  which  the  petitioner,  Frederick  Henry  Pakenham 
Wethei-all,  claimed  to  belong  to  him  under  the  following 
circumstances : — 

Pollock  acted  as  solicitor  for  Wetherall,  and  was  in  the 
habit  of  receiving  from  time  to  time  various  sums  of  money 
on  his  behalf,  procuring  investments  for  them,  and  manag- 
ing generally  all  his  pecuniary  transactions. 

In  the  early  part  of  the  year  1871,  Wetherall  consulted 
Pollock  as  to  a  change  of  investment  of  certain  moneys 
which  were  out  on  mortgage  at  a  low  rate  of  interest,  when 
it  was  ultimately  decided  that  the  moneys  should  be  called 
in  and  reinvested  on  some  other  mortgage  security  at  6  per 
cent.  For  this  purpose,  on  the  37th  of  April,  1871,  Honour, 
^  clerk  of  PoUock^s,  called  upon  Wetherall  to  obtaip  his 
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execution  of  the  reconveyances  of  the  existing  securities, 
*and  also  his  signature  to  a  letter  of  authority  to  [50 
Pollock  to  receive  the  mortgage  moneys,  at  the  same  time 
informing  Wetherall,  in  answer  to  an  inquiry  on  the  sub- 
ject, that  "Mr.  Pollock  proposed  to  advance  the  moneys 
on  security  of  leasehold  property  at  Camden  Town  at  5  per 
cent."  Wethemll  thereupon  executed  the  reconveyances 
and  signed  the  necessary  authority.  He  also  instructed 
Honour  to  inform  Pollock  that  the  proposed  advance  might 
be  made,  provided  he.  Pollock,  was  satisfied  of  the  value  of 
the  security. 

The  mortgage  money  was  accordingly  received  by  Pollock 
on  the  6th  of  May,  1871.  At  that  date  the  total  sum  then 
in  his  hands  on  Wetherall' s  behalf,  inclusive  of  this  money, 
consisted  of  the  sum  of  £8,126.  This  sum  Wetherall 
allowed  to  remain  in  Pollock's  hands,  as  he  alleged,  upon 
the  faith  of  the  statement  previously  made  to  him  by  Honour, 
and  in  the  belief  that  the  proposed  mortgage  investment 
would  be  made. 

In  the  month  of  January,  1872,  Wetherall  wrote  to 
Pollock  for  information  as  to  the  state  of  his  account  and 
the  amount  of  interest  due  to  him,  and  on  the  24th  of  Jan- 
uary, 1872,  received  the  following  reply : — 

* 

"My  dear  Fred, — I  will  have  your  account  made  up  and 
sent  to  you.  The  principal  sums  were  all  put  on  6  per  cent 
mortgage  as  arranged  by  Mr.  Honour  with  vou,  and  you 
have  been  having  interest  at  that  rate  from  the  date  of  the 
receipt  of  the  money." 

No  regular  account  was  ever  furnished  to  Wetherall,  who, 
however,  believed,  as  he  alleged,  that  the  moneys  in  Pol- 
lock's hands  had  been  duly  invested  by  him  on  mortgage. 

On  the  10th  of  August,  1873,  Pollock  suddenly  died,  and 
on  investigating  his  affairs,  it  was  found  that  no  mortgage 
existed  in  favor  of  Wetherall,  but  that  considerable  lease- 
hold property  at  Camden  Town  and  Kentish  Town,  belong- 
ing to  Messrs.  Mansbridge,  builders,  was  in  mortgage  to 
Pollock  under  several  deeds  dated  respectively  the  23d  of 
July,  1870,  the  lOth  of  September,  1872,  and  the  24th  of 
July,  1873,  for  securing  sums  amounting  together  to  up- 
wards of  £100,000  advanced  in  .various  sums  from  time  to 
time,  including  some  advances  between  the  6th  of  May, 
1871,  and  the  24th  of  January,  1872;  that  Pollock  had, 
shortly  *before  his  death,  given  instructions  to  his  con-  [51 
veyancing  clerk  to  prepare  the  necessary  deeds  for  effecting 
a  security  in  favor  of  Wetherall  for  £7,700  on  part  of  the 
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Sroperty  in  Kentish  Town,  and  that  at  Pollock's  death  a 
raft  release  of  his  charge  on  this  property  had  already 
been  prepared  for  that  purpose,  though  it  did  not  appear 
that  he  had  ever  communicated  to  Messrs.  Mansbridge  his 
intention  of  executing  such  a  release.  A  draft  account  with 
Wetherall  was  also  found  amongst  Pollock's  papers  con- 
taining the  following  entry  in  his  handwriting :  *' June  30, 
1871 — Amount  set  apart  for  advance  on  mortgage  to  Messrs. 
Mansbridge— £7,700."  The  original  draft  of  this  account 
had  been  lost  since  Pollock's  death,  but  a  copy  of  it  was 
produced  by  his  accountant.  There  was  also  a  pencil  entry 
in  Pollock's  ledger,  in  his  handwriting,  of  *' advanced  to 
Messrs.  Mansbridge,"  against  the  balance  of  Wetherall' s 
credit  on  the  1st  of  January,  1872. 

Messrs.  Mansbridge  having  become  bankrupt,  portions  of 
the  property  comprised  in  their  mortgage  to  Pollock  were 
sold  under  the  authority  of  the  court,  and  the  proceeds  of 
sale  were  paid  into  court  in  this  suit  and  placed  to  a  sepa- 
rate account. 

Wetherall,  who  had  carried  in  a  claim  as  creditor  under 
the  administration  decree  for  £8,221,  including  the  £7,700, 
now  presented  this  petition  pmying  that  the  £7,700  might 
be  paid  to  him  out  of  the  fund  in  court.  , 

The  facts  above  stated  were  deposed  to  by  the  petitioner, 
and  also  by  Honour  and  other  clerks  formerly  in  Pollock's 
employ. 

Uhitty,  Q.C.,  and  E,  Ward^  for  the  petitioner:  We  sub- 
mit that  the  statement  made  to  the  petitioner  by  Pollock's 
clerk  in  conversation  on  the  27th  of  April,  1871,  coupled 
with  Pollock's  letter  of  the  24th  of  January,  1872,  con- 
stitutes a  sufficient  parol  declaration  on  the  part  of  Pol- 
lock that  he  held  moneys  of  the  petitioner  in  trust  for 
investment  on  his  behalf  on  a  specitic  security ;  and  the 
evidence  shows  that  the  £7,700  was  the  amount  actually  in- 
vested on  that  security.  There  was  never  any  denial  by 
Pollock  that  he  had  received  the  money  for  investment,  or 
that  the  investment  was  made ;  consequently  this  parol 
declaration  was  clearly  binding  upon  him,  and  it  is  equally 
so  upon  his  representatives,  who  are  not  at  liberty  to  con- 
52]  tradict  his  *positive  assertion :  Burrowes  v.  Lock{'), 
This  money  being  personal  estate,  the  case  does  not  fall 
within  the  Statute  of  Frauds,  and  the  trust  by  averment 
can  therefore  be  supported :  Benbow  v.  Townsend  (*) ;  Lewin 
on  Trusts  (').     The  common  law  doctrine  ol  estoppel,  in  fact, 

(»)  10  Vea.,  470,  473.  (*)  1  My.  <&  K,  506.  (»)  6Ui  ed.,  pp.  47,  48. 
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applies  to  this  case,  Jorden  v.  Money  (*),  where  Lord  Cran- 
worth  draws  the  distinction  between  a  representation  of 
fact,  constituting  a  contract,  and  a  representation  of  inten- 
tion, to  which  the  doctrine  of  estoppel  is  applicable. 

jPVy,  Q.C.,  and  Horner^  for  the  plaintiff:  We  do  not 
dispute  the  law,  but  we  submit  there  is  not  sufficient  evidence 
that  tlie  £7,700  was  advanced  to  Messrs.  Mansbridge  be- 
tween tlie  5th  of  May;  1871,  when  it  is  said  Pollock  received 
the  money,  and  the  24lh  of  January,  1872,  the  date  of  his 
letter,  for  there  does  not  appear  to  have  been  any  mortgage 
or  charge  executed  by  Messrs.  Mansbridge  between  those 
dates. 

W.  Barber^  for  the  defendant,  Pollock's  widow  and  legal 
personal  representative. 

Jessel,  M.R.:  The  particular  case  before  me  is  simply 
this :  Pollock  was  authorized  by  the  petitioner,  his  client, 
to  receive  a  sum  of  £7,700  in  trust  to  invest  it  on  a  mortgage 
of  leasehold  property  at  Camden  Town,  and  he  received  the 
money  on  that  footing.  On  the  6th  of  May,  1871,  Pollock 
receives  the  money,  and  on  the  24th  of  January,  1872,  he 
writes  to  his  client  that  he  has  so  invested  it.  It  would  seem 
that  between  the  5th  of  May,  1871,  and  the  24th  of  January, 
1872,  he  had  advanced  moneys  to  Messrs.  Mansbridge  on 
iQortgage  of  leasehold  property  of  theirs  at  Camden  Town.  If 
he  did  in  fact  make  the  advance  to  Messrs.  Mansbridge  be- 
tween those  dates,  the  circumstance  that  the  advance  may 
have  comprised  other  moneys  besides  the  £7,700  which  he 
represented  to  the  petitioner  had  been  invested  makes  no  dif- 
ference. He  was,  in  my  opinion,  bound  by  his  representation 
that  the  money  was  given  him  by  the  petitioner  for  the  pur- 
pose of  the  particular  investment.  That  being  so,  it  became 
*impo8sible  for  him,  or  persons  claiming  under  him,  [53 
to  sa^  he  did  not  make  the  advance. 

It  IS  perfectly  plain  that  this  advance  must  have  priority 
over  all  the  other  advances  made  by  Pollock,  and  there  will, 
therefore,  be  an  order  for  payment  of  the  £7,700  to  the  peti- 
tioner with  costs,  subject,  however,  to  the  plaintiff  t)eing 
satisfied  by  further  evidence  that  £7,700  was  advanced  by 
Pollock  to  Messrs.  Mansbridge  between  the  6th  of  May, 
1871,  and  the  24th  of  January,  1872. 

Solicitors :  Newman,  Stretton  &  Hilliard;  Farrer^  Ouvry 
&  Co,;  Ridsdale^  Craddock  &  Bidsdale, 

(0  5  H.  L.  C,  186. 
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Trethewy  v.  Helyar. 

[1872    T.    41.] 

WUl-^Oift  to  "Exeeuiori  or  MceeutrW— Beneficial  Inierett—GottB—" Seadue"^ 

Lapsed  BKare—Enoneraiion, 

A  testatrix  g^ve  £100  to  the  "  executors  or  executrix**  of  C.  C.  left  an  executor 
and  two  execatrixes,  who  all  predeceased  the  testatrix: 

Held^  a  gift  to  C.'s  legal  personal  representatives  as  part  of  bis  estate. 

A  testatrix  bequeathed  her  residuary  personal  estate  to  four  persons.  One  of  the 
shares  lapsed  through  the  death  of  the  legatee  in  the  testatrix's  lifetime  : 

Held^  that  the  costs  of  a  suit  for  the  administration  of  the  testatrix's  estate  were 
payable  out  of  the  residue  generally,  and  not  primarily  out  of  the  lapsed  share. 

Dictum  of  Malins,  V.C.,  in  Oowan  v.  Brongnton  {})  dissented  from. 

"  Residue  "  of  personal  estate  means  the  personal  estate  which  remains  after  pay- 
ment of  the  testator's  debts,  funeral  and  testamentary  expenses,  and  the  costs  (tf  the 
administration  of  his  estate,  including  the  costs  of  an  administration  suit 

Further  consideration.  Julia  Elizabeth  Rachel  Bailey, 
widow,  who  died  on  the  8th  of  February,  1872,  by  her  will, 
dated  the  9th  of  August,  1865,  made  the  following  bequest : 
*'  I  give  and  bequeath  to  the  executors  or  executrix  of  James 
Webb  Courtis  the  sum  of  £100."  And  she  gave  and  be- 
queathed the  residue  of  her  estate  and  effects  to  the  four 
persons  therein  named  equally. 

James  Webb  Courtis  died  in  1857,  before  the  date  of  the 
54]  will  of  *the  testatrix,  and  by  his  will  appointed  an 
executor  and  two  executrixes,  by  whom  the  will  was  duly 
proved.  They  all,  however,  predeceased  the  testatrix,  Mrs. 
Bailey.  The  share  of  one  of  Mrs.  Bailey's  residuary  leg- 
atees lapsed  on  account  of  the  death  of  the  legatee  in  her 
lifetime. 

Two  questions  arose  in  this  suit,  which  was  for  the  gen- 
eral administration  of  Mrs.  Bailey's  estate,  first,  whether 
the  legacy  of  £100  was  given  to  J.  W.  Courtis's  repre- 
sentatives beneficially,  or  merely  as  part  of  his  estate ;  and, 
secondly,  whether  the  costs  of  the  suit  should  be  borne  by 
the  residuary  personal  estate  generally,  or  primarily  by  the 
lapsed  share. 

Chitty^  Q.C.,  and  W.  S,  Owen^  for  the  plaintiff,  the  testa- 
trix's legal  personal  representative,  an4  one  of  the  three 
surviving  residuary  legatees:  As  to  the  first  point;  we 
submit  that  the  gift  was  to  Courtis's  executor  and  execu- 
trixes beneficially,  as  personcB  designatce^  and  that  as  they 
all  predeceased  the  testatrix  the  legacy  lapsed.     The  law  is  • 

(')  Law  Rep.,  19  Eq.,  77;  11  Eng.  Rep.,  687. 
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thus  Stated  in  Roper  on  Legacies  (*) :  "  If  no  interest  were 
given  to  B.,  and  the  bequest  were'  to  his  executors  and  ad- 
ministrators, it  sliould  seem  that  the  individuals  answering 
the  description  would  be  beneficially  entitled,  as  personce 
designatce^  in  analogy  to  the  devise  of  real  estate  to  the  heir 
of  B.  without  a  previous  limitation  to  B.,  whose  heir  would 
take  by  purchase  in  his  own  right,  and  not  by  force  of  the 
word  'heir'  considered  as  a  term  of  limitation." 

[Jessel,  M.  R.  :  I  see  no  analogy.  The  heir  may  be  desig- 
nated with  some  degree  of  certainty,  but  how  can  any  one  say 
who  will  be  a  man's  executors  at  the  time  of  his  death  1] 

The  form  of  the  gift  to  the  *' executors  or  executrix"  is 
peculiarj  and  there  is  no  authority  precisely  applicable. 
The  word  ''executrixes"  occurs  in  LongY.  WatKins(mC\ 
where  a  gift  to  the  "executors  or  executrixes"  whom  tne 
testator's  sister  might  appoint  was  held  to  be  a  gift  in  trust 
only.     But  that  case  is  not  identical  with  this. 

[Jessel,  M.R.,  mentioned  Mackenzie  \.  Mackenzie  i^y] 

*As  to  the  second  point;  we  submit  that  the^ costs  [55 
should  be  borne  primarily  by  the  lapsed  share.  In  Oowan 
V.  Broughton  (*)  Vice-Chancellor  Malins  considered  that  a 
lapsed  share  of  residuary  personal  estate  should  exonerate 
the  other  shares,  and  be  the  primary  fund  for  payment  of 
the  costs  of  an  administration  suit,  just  as  in  the  case  of  a 
lapsed  share  of  residuary  real  estate:  Scott  v.  Oumher- 
land{^\  decided  by  the  same  judge. 

Davey^  Q.C.,  and  Kekewich^  for  the  two  other  surviving 
residuary  legatees,  supported  the  pbiintiflPs  contention. 

Roxburgh^  Q.C.,  and  O,  Batten^  for  the  heir-at-law  and 
two  of  the  next  of  kin  of  the  testatrix,  and 

Medd^  for  other  next  of  kin,  were  only  called  upon  to 
argue  the  second  point : 

The  rule  established  by  the  older  authorities  is  that  the 
costs  of  an  administration  suit  must  be  borne  by  the  whole 
of  the  residuary  personal  estate  before  any  distribution  can 
take  place :  Elhorne  v.  Ooode  (*) ;  Shvuleworth  v.  How- 
arth  ( ).  Scott  v.  Cumberland  had  reference  to  real  estate 
only,  and  in  Oowan  v.  Broughton  Vice-Chancellor  Malins' s 
expression  of  opinion  was  a  mere  dictum^  and  not  necessary 
for  the  decision  of  the  particular  case  before  him. 

Jessel,  M.R.:  Upon  the  first  point,  my  opinion  is  that 
this  legacy  is  part  of  the  personal  estate  of  James  Webb 

Q)  4th  ed.,  vol  i,  p.  136.  (*)  Law  Rep.,  18  Eq.,  578. 

(»)  17  Beav.,  471.  (•)  14  Sim.,  165. 

(»)  8  Mac.  A  G.,  659.  O  Cr.  <fe  P.,  228. 
(*)  Law  Rep.,  19  Eq.,  77. 
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Courtis.  First,  What  is  the  meaning  of  the  gift  to  his  "ex- 
ecutors or  executrix?"  1  am  satisfied  it  is  an  imperfect 
description  of  the  legal  personal  representatives.  It  is  im- 
possible to  suppose  that  there  is  any  difference  between  a 
gift  to  "executors,"  and  a -gift  to  "executors  and  execu- 
trix ;"  a  gift  to  "executors  and  administrators,"  or  a  gift  to 
"executors  and  executrixes,"  or  even  a  gift  to  the  "admin- 
istrators" of  a  dead  man.  I  therefore  read  this  as  a  gift  to 
the  legal  personal  representatives  of  James  Webb  Courtis,  a 
dead  man. 

Now,  what  is  the  meaning  of  such  an  interest?  I  take  it 
56]  to  be  ^settled  by  authority  that  a  gift  to  the  legal  per- 
sonal representatives  of  a  dead  man  is  not  a  gift  to  them 
beneficially.  PriTriafacie^  it  is  a  gift  to  them  to  be  held  as 
part  of  the  personal  estate,  and  there  is  an  obvious  reason 
lor  this.  Nobody  knows  who  the  legal  personal  representa- 
tives of  a  dead  man  may  be  at  his  own  death.  The  original 
executors  may  die  and  leave  three  executors,  all  of  wnom 
may  die  and  be  succeeded  by  three  more,  and  those  three 
again  may  die  and  be  succeeded  by  three  more.  It  is  absurd 
to  suppose  that  when  a  be(juest  is  made  to  persons  holding 
such  an  office  the  testator  intends  them  to  take  beneficiallj^. 
The  only  reason  for  making  the  beqaest  to  them  at  all  is 
that  they  shall  hold  the  property  bequeathed  as  the  personal 
estate  of  the  dead  man,  which  makes  it  their  duty  to  dis- 
tribute the  property  so  bequeathed  as  part  of  his  personal 
estate.  I  think,  therefore,  both  upon  principle  and  upon 
the  authorities,  as  I  read  them,  that  this  legacy  must  be  held 
to  pass  to  the  legal  personal  representatives,  and  there  will 
be  a  declaration  accordingly. 

With  regard  to  the  second  point,  I  am  sorrv  that  I  must 
entirely  differ  from  the  learned  Vice-Chancellor  Malins  in 
the  conclusion  he  has  come  to  as  to  the  state  of  the  law  re- 
specting the  incidence  of  costs  of  administration  suits  as 
between  a  share  of  residue  well  bequeathed  and  another 
share  of  residue  which  has  lapsed'  and  therefore  devolved 
upon  the  next  of  kin.  It  appears  to  have  been  long  settled 
law  that  there  is  no  residue  of  personal  estate  until  after 
payment  of  the  debts,  funeral  and  testamentary  expenses, 
and  all  costs  of  the  administration  of  the  estate  of  tlie  testa- 
tor. Therefore,  until  you  have  paid  the  costs,  you  do  not 
arrive  at  the  net  residue  at  all,  and  when  you  do  arrive  at 
it,  it  is  distributed  according  to  law.     That  is  the  principle. 

Now,  as  regard  the  authorities.  I  find  the  very  point  so 
decided  by  Vice-Chancellor  Shadwell  in  the  year  1844,  in  the 
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cjase  of  EUxyrne  v.  Good€{'\  and  I  find  that  that  case  was 
cited  before  the  learned  Vice-Chancellor  Malins  in  Oowan 
V.  Broughton  (*),  to  which  I  have  been  referred,  and  also  in 
Scott  V.  Owmberland  {^\  which  )iad  been  before  the  Vice- 
Chancellor  a  few  months  previously. 

*But  the  matter  does  not  stop  there.  I  have  before  [57 
me  the  decision  of  Lord  Cottenham,  which,  being  the  de- 
cision of  a  Lord  Chancellor,  was  of  course  binding  upon  the 
Vice-Chancellor,  even  if  he  thought  himself  at  liberty  in 
1874  to  disregard  a  decision  of  a  Vice-Chancellor  in  1844 
upon  a  point  of  general  law,  though  I  may  say  I  should  not 
have  felt  myself  at  liberty  to  do  so.  In  the  case  of  Shuttle- 
worths.  Howarthi^)  Lord  Chancellor  Cottenham  not  only 
thinks  the  law  is  settled,  but  actually  states  that  law  as  an 
illustration  of  another  case.  His  words  are  these  (*) :  "  Take 
the  case  where  the  residue  is  undisposed  of.  It  is  not  at- 
tempted to  be  shown  that,  in  that  case,  the  principle  of 
apportionment  which  is  now  contended  for  has  ever  been 
applied,  as  between  different  branches  of  next  of  kin ;  and 
yet,  if  there  were  a  difference  between  the  cases,  there  would 
seem  to  be  more  reason  for  its  application  in  that  case  than 
in  the  present,  inasmuch  as  the  difficulty  here  having  arisen 
from  the  testator's  own  act,  it  would  seem  to  be  more  fit  that 
Lis  estate  should  bear  the  expense  occasioned  by  it ;  but 
there  is,  in  fact,  no  such  difference,  because  what  is  to  be  dis- 
tributed in  both  cases  is  the  residue,  and  the  residue  is  that 
which  remains  after  all  the  expenses  of  administering  the 
estate  have  been  paid."  That  is  Lord  Cottenham's  definition 
of  residue,  diffenng,  it  appears  to  me,  from  that  of  the  Vice- 
Chancellor  Malins.  That  being  so,  I  am  of  opinion,  both 
upon  principle  and  upon  authority,  that  the  costs  of  this 
suit  must  be  paid  in  the  first  instance  out  of  the  personal 
estate,  and  then  the  residue  will  be  divided  among  the  lega- 
tees and  next  of  kin  according  to  their  respective  rights. 

I  must,  however,  guard  myself  against  being  supposed  to 
assent  to  or  dissent  from  Scott  v.  Cuviberlandi^)^  which  had 
reference  to  real  estate.  Whenever  that  point  arises  I  will 
consider  it.  At  present  I  am  only  deciding  as  to  personal 
estate. 

Solicitors:  Walters  <fe  Gush^  agents  for  Sole  <6  Gill,  De- 
vonport ;  Oregoryy  Bowcliffes  &  Bawle  ;  Wedldke  &  Letts  ; 
Childs  &  Batten.  ' 

n  14  Sim.,  165.  (*)  Cr.  A  P.,  228. 

rt  Law  Rep.,  19  Eq.,  77.  (»)  Cr.  A  Ph.,  282. 

(•)  Law  Rep.,  18  Eq.,  678. 

19  Eng.  Rep.  84 
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58]  *Stoner  V.  Todd. 

[1875     S.     58.] 

Patent — Novdty — Prior  Publication — Providonal  SpeeificaHon^  Pari  of,  omitted  in 

Final  specification, 

A  provisional  specification  is  not,  in  general,  intended  to  give  a  complete  descrip- 
tion of  an  invention  to  the  public,  but  only  to  protect  the  inventor  until  the  descrip- 
tion is  perfect^  in  the  final  specification. 

Where  a  provisional  specification  contained  an  incomplete  description,  part  of 
which  was  omitted  in  the  final  specification  : 

Held,  that  there  was  no  prior  publication  of  the  part  omitted  so  as  to  vitiate  a 
subsequent  patent  of  a  similar  invention  on  the  ground  of  want  of  novelty. 

The  plaintiff  was  the  equitable  owner  of  letters  patent, 
dated  the  26th  of  April,  1866,  and  granted  to  one  Thomas 
Kirby,  for  the  invention  of  "Improvements  in  apparatus  or 
machinery  for  raising  or  lowering  revolving  shutters."  The 
bill  was  filed  to  restrain  the  defendants  from  an  alleged 
infiingement  of  the  said  letters  patent. 

One  of  the  defences  raised  by  the  defendants'  answer  was 
that  of  want  of  novelty  in  the  invention,  which  they  allied 
had  been  anticipated  by  the  invention  of  one  Alexander 
Clark,  who  in  November,  1856,  had  left  at  the  Patent  Office 
a  provisional  sp.ecification  of  a  patent  for  certain  improve- 
ments in  the  application  and  construction  of  revolving  win- 
dow shutters,  which  contained  the  following  paragrapn: — 

''A  further  improvement  in  revolving  shutters  consists  in 
supporting  the  rollers  on  which  they  are  wound  in  slot-bear- 
ings, to  permit  the  rollers  to  advance  nearer  to  or  recede 
from  the  side  grooves  down  which  the  shutters  slide,  where- 
by the  roller  named  the  relieving  roller  may  be  dispensed 
with,  or  effected  by  double  eccentrics  or  caTribs  acting  on 
Jiollows  or  notches' on  the  bottom  of  the  slot-bearingsJ*^ 

The  words  in  italics  were  relied  on  as  an  anticipation  of 
the  plaintiff's  invention. 

It  appeared,  however,  that  when  Clark  filed  his  final 
specification,  the  words  in  italics  were  omitted  from  the  de- 
scription. 

59]  ^Astony  Q.C.,  and  Langley  {Roxburgh^  Q.C.,  with 
them),  for  the  plaintiff:  The  defence  of  want  of  novelty 
cannot  be  sustained.  The  provisional  specification  of  Clark 
relied  on  by  the  defendant  as  a  prior  publication  was  in 
part  abandoned  in  the  final  specification,  and  cannot  be 
regarded  as  a  complete  description  of  the  invention.  The 
invention  has  not  been  made  public  in  such  a  way  as  that 
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persons  conversant  with  the  subject  may  be  assumed  to  have 
Decome  acquainted  with  it:  Plimpton  v.  Malcolmson(^). 

Chitty,  Q.C.,  and  Righy,  for  the  defendant:  The  inven- 
tion of  Clark  was  completely  described  in  the  provisional 
specification,  which  was  suflScient  to  have  enabled  any 
sfeilled  workman  to  make  the  thing  described.  A  provi- 
sional specification  is  not  bound  to  be  so  precise  as  the  final 
specification.  It  may  be  a  mere  sketch  to  protect  the  in- 
ventor till  the  final  specification  is  completed.  It  matters 
not  at  all  for  the  purpose  whether  the  description  was  in  a 
provisional  or  a  final  specification,  or  even  communicated 
to  a  newspaper ;  if  there  is  a  suflScient  description  given  to 
the  world,  that  prevents  any  other  inventor  from  availing 
himself  of  it.  Testing  it  in  this  way,  we  submit  that  Clark's 
provisional  specification  was  a  prior  publication  of  the  plain- 
tiffs invention. 

Jessel,  M.R.:  The  first  question  I  have  to  decide  is 
whether  an  invention  alleged  to  be  disclosed  in  a  provisional 
specification  of  one  Alexander  Clark,  in  the  year  1866,  is  an 
anticipation  of  the  patent  for  which  this  action  is  brought. 
.  This  raises  a  point  which  is  quite  new.  In  order  to  de- 
termine it,  I  must  consider  first  the  nature  of  a  provisional 
specification  and  the  effect  of  a  provisional  specification  on 
the  final  specification  of  the  same  invention.  It  is  very 
material  to  consider  both  these  points. 

In  the  first  place,  a  provisional  specification  was  never 
intended  to  be  more  than  a  mode  of  protecting  an  inventor 
until  the  time  for  filing  the  final  specification.  It  was  not 
intended  to  contain  a  *complete  description  of  the  [60 
thing  so  as  to  enable  any  workman  of  ordinary  skill  to 
make  it,  but  only  to  disclose  the  invention,  fairly  no  doubt, 
but  in  its  rough  state,  until  the  inventor  could  perfect  its 
details. 

Again,  the  provisional  specification,  as  such,  is  not  and 
cannot  be  known  to  the  public  ;  it  is  never  published  unless 
with  the  final  specification,  when  they  become  parts  of  the 
same  document,  except  in  cases  where  the  time  has  passed 
within  which  the  final  specification  must  be  filed  or  treated 
as  abandoned. 

That  being  so,  we  do  not  find,  as  a  rule,  that  complete 
description  in  a  provisional  specification  which  is  required 
to  enable  a  workman  of  ordinary  skill  to  carry  out  the  in- 
vention. When  we  find  in  the  final  specification  that,  in 
the  description  of  one  of  the  subordinate  matters  of  the 
invention,  one  of  the  details  has  been  abandoned,  that  is  a 

0)  8  Oh.  D.,  631. 
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notification  to  the  public  that  the  inventor  could  not  work 
it,  or  thought  it  useless,  and  has  consequently  omitted  it 
altogether.  Therefore  I  do  not  consider  that  the  insertion 
of  a  sketch  in  this  provisional  specification  gives  such  in- 
formation to  the  world  as  to  amount  to  publication. 

At  the  same  time  I  exclude  from  consideration  those  cases 
in  which  the  provisional  specification  contains  as  complete 
a  description  of  the  invention  as  the  final  specification,  and 
I  confine  my  remarks  to  those  cases  in  whicn  there  is  a  mere 
sketch.  For  the  reasons  I  have  stated,  I  should  hold  that 
a  sketch  such  as  this  does  not  amount  to  such  a  publication 
as  to  avoid  a  subsequent  patent  for  the  same  thing.  I  am 
not  one  of  those  who  think  that  inventors  are  to  be  deprived  of 
the  fruits  of  their  labors  by  previous  sketches  of  inventions  by 
others.  There  are  very  few  inventions  that  have  not  been  in 
some  way  anticipated  or  preceded  by  some  notion  or  trial  that 
has  not  been  successfully  prosecuted.  This  may  be  illus- 
trated by  the  invention  of  the  steam  engine,  and  by  the  dis- 
covery of  the  circulation  of  the  blood.  There  is  nothing  that 
is  entirely  novel.  Therefore  the  court  should  be  slow  to 
listen  to  those  who  say  that  the  same  invention  has  been 
published  before  in  a  sketch  like  this  which  is  more  or  less 
imperfect. 

The  next  question  is  whether,  assuming  {hat  a  sketch  in 
a  provisional  specification  can,  under  any  circumstances, 
amount  to  prior  publication,  this  is  a  sufficient  description 
61]  of  the  invention  at  all  i  *It  was  observed  by  Parke,  B., 
in  Neilson  v.  Harford i^\  speaking  of  the  sufficiency  of  a 
specification,  "You  are  not  to  ask  yourselves  the  question 
whether  persons  of  great  skill  would  do  it  .  .  .  that  is  not 
the  description  of  persons  to  whom  this  specification  is  sup- 
posed to  be  addressed — it  is  supposed  to  be  addressed  to  a 
practical  workman,  who  brings  the  ordinary  degree  of 
knowledge  and  the  ordinary  degree  of  capacity  to  the  sub- 
ject." That  must  be  the  real  test  of  the  matter,  and,  apply- 
ing it  to  this  invention,  which  is  not  a  very  complicated 
piece  of  machinerv,  I  find  these  words  in  Clark's  provisional 
specification :  ''The  relieving  roller  may  be  dispensed  with  or 
effected  by  double  eccentrics  or  cambs  acting  on  hollows  or 
notches  on  the  bottom  of  the  slot-bearings."  I  am  of  opinion 
that  these  words  are  not  sufficient  to  enable  a  practical  work- 
man to  make  a  roller  shutter  of  the  kind  manufactured  by 
the  plaintiff,  and  I  decide  that  Clark's  provisional  specifica- 
tion was  not  a  prior  publication  of  the  plaintiff's  patent. 

Solicitors :  Colletie  &  Collette  ;  E'nfvniet  &  Son. 

(»)  1  Webs.  P.  R.,  298,  814. 
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•  [4  Chancery  Division,  61.] 

M.R.,  Nov.  4,  11,  1876. 

In  re  Veale'  s  Trusts. 

TFi// — Fo%ctr  of  Appoinimeni — **  Children  or  Istue*' — Eicl'mive  Power. 

A  testatrix  bequeathed  a  fund  to  her  daughter  for  life,  and  after  her  death  "to 
and  amongrit  my  other  nliildren  or  their  issue  in  such  parts,  shares,  and  proportions, 
manner  and  form,  as  my  said  daughter  shall  by  deed  or  will  appoint": 

Hdd,  that  the  daughter's  power  was  exclusive. 

Oarthvoaite.  v.  Jiobinwn  (')  disapproved  of. 

iiUolworthy  v.  Sancroft  {*)  considered. 

Mary  Veale,  widow,  by  her  will,  dated  the  18th  of 
August,  1828,  bequeathed  a  sum  of  4  per  Cent  Bank  Annu- 
ities and  a  sum  of  cash  to  trustees  therein  named,  upon 
trust  to  pay  the  income  thereof  respectively  to  her  daughter 
Mary  Elizabeth  Veale  for  her  life,  and  from  and  infmediately 
after  her  decease,  if  there  should  be  no  child  or  children  of 
the  said  Mary  Elizabeth  Veale  (as  was  *the  case),  "upon  [62 
trust  to  pay  and  apply  all  the  same  trust  moneys  and  to 
assign  and  transfer  the  security  and  stock  in  and  upon 
which  the  same  shall  be  then  invested  to  and  amongst  my 
other  children  or  their  issue,  in  such  parts,  shares,  and  pro- 
portions, manner  and  form,  as  my  said  daughter  Mary 
Elizabeth  Veale  shall  by  deed  or  will  direct,. limit,  and  ap- 
point ;  and  in  default  of  such  direction,  limitation,  and 
appointment,  I  direct  that  the  same  shall  fall  into  and  form 
part  of  my  residuary  estate."  And  the  testatrix  bequeathed 
all  the  residue  of  her  personal  estate  to  her  son  William 
Veale. 

The  testatrix  died  in  1825,  leaving  her  surviving  Mary 
Elizabeth  Veale,  two  other  daughtei's,  and  a  son,  William 
Veale. 

Mary  Elizabeth  Veale  died  on  the  18th  of  January,  1866, 
having  by  her  will,  dated  the  3d  of  June,  1856,  given  the 
trust  fund  to  her  executors  therein  named  upon  trust  for 
her  niece  Emilia  Mary  Butler  during  her  life,  and  after  her 
death  for  the  use  and  benefit  of  any  child  or  children,  or 
issue  of  any  child  or  children,  of  her  said  niece  who  should 
be  living  at  her  said  niece's  death,  to  be  equally  divided  be- 
tween them,  the  issue  of  deceased  children  taking  their 
parents'  shares. 

There  were  living  at  the  death  of  Mary  Elizabeth  Veale 
her  brother  and  two  sisters,  also  three  children  of  one  of 

.    0)  2  Sim.,  43.  (»)  10  Jur.  (N.S.),  762. 
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the  sisters,  Emilia  Mary  Butler  being  one  of  such  children, 
and  four  children  of  Mrs.  Butler. 

The  trust  fund,  consisting  of  the  sum  of  £1,404  New  3 
per  Cent.  Bank  Annuities,  having. been  transferred  into 
court,  under  the  Trustee  Relief  Act,  by  the  surviving  trus- 
tee of  the  will  of  Mary  Elizabeth  Veale,  a  petition  was  now 
Presented  by  the  trustees  of  the  will  of  William  Veale,  who 
ad  died,  praying  that  the  fund  might  be  paid  out  to  them 
on  the  ground  that  Mary  Elizabeth  Veale's  will  was  an  in- 
valid exercise  of  the  power  given  to  her  by  her  mother's  will, 
and  that,  consequently,  the  fund  passed  under  the  latter 
will  as  in  default  of  appointment. 

Bagshawe^  Q.C.,  and  Methold^  for  the  petitioners:  We 
submit  that  this  is  a  distributive  or  non-exclusive  power, 
and  that  the  appointment  by  the  donee  to  some  only  of  the 
class — "children  or  issue  of  children"  of  the  testatrix, 
63]  Mary  Veale — was  *unauthorized  and  void,  and  the 
fund,  therefore,  goes  as  in  default  of  appointment.  It  is  a 
well-established  rule  that  the  words  ''to  or  amongst,"  uncon- 
trolled, create  a  non-exclusive  power,  and  there  is  nothing 
to  show  that  the  power  must  be  exclusive  in  the  fact  that 
the  objects  are  a  class — such  as  children  or  issue — capable 
of  being  increased  and  not  ascertainable  till  the  donee's 
death,  whether  the  issue  are  to  take  with  br  in  substitution 
for  their  parents.  In  Robinson  v.  Sykes  (')  a  power  in  a 
marriage  settlement  to  appoint  "unto  and  amongst  such 
child  or  children  of  the  marriage,  or  unto  and  amongst  the 
issue  of  such  child  or  children  in  case  such  child  or  children 
should  be  then  dead  (that  is,  at  the  death  of  the  survivor  of 
the  husband  and  wife)  leaving  issue  (which  event  happened), 
in  such  shares  and  proportions  as  the  husband  should  ap- 
point," was  held  to  be  a  non-exclusive  power,  and  to  have 
been  badly  exercised  in  favor  of  some  only  of  the  issue  of 
the  marriage.  Here  the  power  is  exercisable  among  "chil- 
dren or  issue  of  children,"  and  the  most  probable  construc- 
tion seems  to  be  that  the  "issue"  were  intended  to  be 
objects  of  the  power  by  substitution  :     Fox  v.  Oregg  (*). 

[Jessel,  M.K.  :  There,  there  was  a  substitutionary  clause. 
Here  there  is  not  a  word  about  substitution.] 

In  Margitson  v.  Halli^)  a  gift  to  "children  or  grand- 
children" was  held  to  be  substitutional,  although  there  was 
no  substitutionary  clause.  But  if  the  power  is  not  exercis- 
able in  favor  of'issue  taking  by  substitution,  then  it  is  a 
power  in  favor  of  an  aggregate  class  of  children  and  issue, 

(')  23  Beav.,  40.         (•)  Sugden  on  Powers,  p.  946;  Farwell  on  Powers,  p.  410. 

(«)  10  Jur.  (N.S.),  89. 
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and  the  question  then  arises,  when  is  that  class  to  be  ascer- 
tained? We  submit,  at  the  death  of  the  donee:  Houtledge 
V.  Dorril{').  In  Oartftwaite  v.  Bobinson  (*)  it  was  held  that 
a  power  to  appoint  amongst  the  testator's  "present  or  future 
grandchildren  or  their  respective  issue"  did  not  authorize 
the  exclusion  of  the  cbildrenf  of  a  deceased  grandchild  who 
were  living  at  the  donee's  death. 

[Jessel,  M.R.:  In  that  case  the  Vice-Chancellor's  judg- 
ment was  based  on  the  grammatical  construction  of  the 
words  in  which  *the  power  was  given.  The  question  as  [64 
to  the  effect  of  a  power  in  favor  of  '* issue"  indefinitely  was 
not  discussed.  In  the  present  case,  how  can  this  be  a  dis- 
tributive power,  when  the  objects  cannot  be  ascertained  till 
at  or  after  the  death  of  the  donee  ?] 

Houtledge  v.  Dorril  shows  that  those  only  in  existence 
at  the  death  can  take. 

[Jessel,  M.  R.  :  Routledge  v.  Dorril  (*)  is  commonljr  cited 
as  an  authority  that  where  a  power  is  unlimited  as  to  its  ob- 
iects,  yet,  if  the  appointment  is  within  the  limits  allowed  by 
law,  it  is  good,  an\i  the  remarks  of  the  Master  of  the  Rolls 
are  dicta  in  favor  of  that  view.] 

The  case  most  like  the  present  is  Stolworthyv.  Sancroft  ('), 
where  the  testator  gave  real  estate  to  A.  for  life,  and  after 
her  decease,  "in  case  she  should  leave  issue  in  such  man- 
ner amongst  such  issue  as  she  should  by  deed  or  will  ap- 
Soint,"  and  it  was  held  that  all  the  issue  living  at  A.'s 
eath  were  objects  of  the  power,  and  that  an  appointment 
in  favor  of  some  of  them  only  was  bad. 

[They  also  referred  to  Brown  v.  Wggs  C),] 

[Jessel,  M.R.,  referred  to  Parwell  on  rowers  ('),  Spring 
V.  Biles  (•)  and  Harley  v.  Mitford  (').] 

Northmore  Lawrence^  for  Mrs.  Butler  and  her  children, 
was  not  called  upon. 

Nov.  11.  Jessel,  M.R.:  Since  the  last  occasion  on 
which  it  came  before  me,  I  have  had  an  opportunity  of  con- 
sidering this  case,  which  has  been  elaborately  argued.  The 
real  question  is,  what  is  the  law  upon  the  point  as  to  whether 
this  power  is  exclusive  or  not  3  Now,  I  am  not  going  to  lay 
down  any  new  law  on  the  subject  of  exclusive  appoint- 
ments, but  I  will  take  the  law  as  enunciated  in  the  most 
recent  text-book  on   the  subject,  Mr.  Farwell's  work  on 

(')  2  Ves.,  857,  861.  (*)  Page  294. 

(*)  2  Sim.,  43.  (•)  1  T.  R.,  485  n. 

(^  10  Jur.  (I^.S.).  762.  0)  21  Beav.,  280. 
(*)  4  Ves.,  708;  8  Vea.,  561. 
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Powers,  published  in  1874.  Mr.  Farwell  says  ('):  "Each 
65]  case  must  *depend  on  the  intention  expressed  in  the 
particular  instrument  creating  the  power ;  no  general  rule 
can  be  laid  down,  except  pernaps  that  the  words  'all  and 
every '  are  mandatory,  and  viake  it  necessary  thlat  each  object 
should  have  a  shared),  and  that  'such'  authorizes  exclu- 
sion, unless  a  contrary  intention  appear."  I  have  no  doubt 
that  is  the  law.  The  court  must  have  regard  to  the  inten- 
tion expressed  in  the  instrument  creating  the  power,  and 
that  doctrine  was  not  disputed  at  the  bar.  I  must,  there- 
fore, ascertain  the  intention  of  the  testatrix  in  this  case.  In 
inquiring  what  is  the  meaning  of  the  words  she  has  used,  it 
is  no  answer  to  say  that  in  the  case  of  some  other  instrument 
containing  similar  but  not  identical  expressions  it  has  been 
held  that  the  donee  of  the  power  was  not  authorized  to  ex- 
clude any  objects  of  the  paiticular  class.  The  question  is 
one  of  construction.  What  is  the  general  rule  ?  I  must  first 
look  at  the  instrument  before  me  to  see  whether  there  are 
any  words  which  prevent  this  power  from  being  read  as  an 
exclusive  power.  There  have  been  cases  in  which  such, 
words  as  "all  and  every,"  or  "unto  or  among,"  have  been 
held  not  to  authorize  an  exclusive  appointment.  But  the  use 
of  such  expressions  is  not  conclusive.  In  cases  of  this  de- 
scription one  often  finds  words  which  receive  different  inter- 
pretations according  as  they  present  themselves  differently 
to  the  mind  of  the  judge  who  is  endeavoring  to  construe  the 
particular  instrument  before  him,  but  a  long  course  of  de- 
cisions shows  that  merely  to  rely  upon  the  particular  words 
used  is  not  sufficient.  It  is  not  a  right  or  sound  canon  of 
construction  to  say  that  such  and  such  a  word  has  been  held 
in  such  and  such  a  case  not  to  be  sufficient  to  make  the 
power  exclusive.  First  read  your  instrument,  and  then  see 
what  meaning  is  to  be  attached  to  the  words.  Now^  what 
are  the  trusts  in  this  case?  The  testatrix  gives  the  fund  to 
her  daughter,  Mary  Elizabeth  Veale,  for  her  life,  and  after 
her  death  without  children  (as  was  the  case)  "to  and 
amongst  ray  other  children  or  their  issue  in  such  parts, 
shares,  and  proportions,  manner  and  form  as  my  said 
daughter  Mary  Elizabeth  Veale  shall  by  deed  or  will  direct, 
limit,  and  appoint,"  and  in  default  of  appointment  the  fund 
is  to  fall  into  the  residue. 

66]  *Now,  in  the  first  place,  the  rule  being  to  ascertain 
the  meaning  of  the  instrument,  I  have  the  words,  "  to  and 
amongst  my  other  children  or  their  issue  in  such  shares 

(»)  Page  294.  («)  6  Vea,  857. 
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and  proportions,  manner  and  form  as  my  daughter  shall 
appoint." 

The  words  are  ^'amongst  my  other  children  or  their  issue." 
It  was  at  first  argued  that  the  words  **or  issue"  were  sub- 
stitutional, but  that  argument  was  soon  given  up.  It  is 
phiin  you  must  select  from  the  class.  It  was  then  argued 
that  the  appointment  must  be  among  the  children  or  issue 
living  at  the  death  of  the  donee  of  the  power,  and  that  as 
she  did  not  exercise  the  power  in  favor  of  all  those  objects, 
the  appointment  was  bard.  Now,  where  do  you  find  in  the 
will  any  expressions  showing  an  intention  on  the  part  of  the 
testatrix  that  the  objects  of  the  power  were  to  be  limited  to 
those  living  at  the  death  of  the  appointor  i  I  find  the  word 
''issue,"  simply,  meaning  issue  forever.  The  testatrix  fixes 
no  limit.  Tiierefore,  as  the  words  stand,  the  donee  of  the 
power  must  appoint  to  issue  forever,  that  is,  to  descendants 
of  every  generation.  Upon  the  actual  words  of  the  will, 
you  have  no  right  to  limit  the  power,  but  you  have  a  right 
to  limit  it  to  a  class  to  whom  a  valid  appointment  can  be 
made  under  the  law  against -perpetuity.  If  you  admit  the 
proposition  that  the  power  must  be  exercised  in  favor  of 
that  class,  it  follows  tiiat  the  donee  was  bound  to  make  an 
appointment  to  every  one  of  the  issue  of  the  testatrix  living 
at  her  own  death,  or  born  within  twenty-one  years  after- 
wards. How  could  she  possibly  do  this  unless  she  were 
gifted  with  some  extraordinary  power  of  prophecy  ?  But 
even  if  the  power  is  limited  to  the  class  of  issue  living  at 
the  death  of  the  appointor,  the  same  difficulty  arises.  She 
must  in  that  case  appoint  to  everyone  of  the  issue  who  may 
be  living  at  the  moment  f>f  her  death.  How  could  she  make 
any  appointment  while  in  arficulo  mortis  f  And  moreover, 
children  en  ventre  sa  mere  must  also  be  included,  so  that 
while  in  articulo  mortis  she  must  ascertain  whether  any  of 
her  female  relatives  are  in  an  interesting  condition  I  The 
absurdity  of  such  a  constructign  of  the  power  is  so  great 
that  unless  I  am  actually  driven  to  it  by  authority  I  cannot 
hold  that  a  power  to  appoint  to  ''children  or  issue"  is  a 
non-exclusive  power  in  favor  of  the  whole  of  the  issue  liv- 
ing at  the  death  of  the  appointor  or  born  within  due  time 
afterwards. 

*Then  is  there  ground  for  saying  that  a  power  of  [67 
appointment  is  exclusive,  when  the  objects  are  not  readily 
ascertainable,  or,  as  in  this  case,  cannot  possibly  be  ascer- 
tained ?  There  is  authority  on  the  point.  It  has  been  held, 
in  Malion  v.  Savage  ('),  that  a  direction  to  distribute  among 

(0  1  Sch.  A  Lef.,  111. 
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*'poor  relations"  is  from  its  nature  an  exclusive  power,  al- 
though a  power  to  appoint  to  "children"  has  been  held  to 
be  non-exclusive.  It  is  true  that  in  some  cases  powers  in 
favor  of  ** children"  are  open  to  the  same  observations  I 
have  made  as  regards  powers  in  favor  of  '* issue,"  but  there 
is  a  reason  for  holding  a  power  as  regards  '^children"  to  be 
non-exclusive  which  does  not  apply  to  the  other  class.  The 
original  rule  of  equity  was  that,  where  there  was  a  power  in 
favor  of  "children,"  the  intention  must  be  held  to  be  that 
each  child  should  have  provision  made  for  it  in  the  nature 
of  a  portion.  Practically  there  could  be  no  difficulty  in 
eflfecting  such  an  intention,  as  the  number  of  children  could 
be  generally  ascertained,  and  the  rule  is  applicable  to  the 
familiar  and  ordinary  cases  of  life,  and  not  to  exceptional 
cases.  In  most  cases  the  probable  full  number  of  children 
canbe  sufficiently  ascertained  by  the  time  an  appointment 
is  required  to  be  made  for  the  benefit  of  the  eldest.  That, 
then,  is  the  settled  rule.  I  will  read  only  a  few  words  from 
the  case  of  Spring  v.  Biles  (').  There  it  was  a  gift  by  will 
to  the  testator's  wife  to  dispose  of  by  will  "  to  and  amongst 
such  of  my  relations  as  shall  be  living  at  the  time  of  my 
decease."  The  time  for  ascertaining  the  class  was  not  atJ 
the  wife's  decease  but  at  the  testator's  decease.  There  was 
nothing  indefinite  as  to  the  class  which  were  to  be  the  ob- 
jects of  the  power.  It  was  held  that  the  wife  had  a  power 
of  selection  amongst  the  class.  Mr.  Justice  Buller  said; 
"The  cases  of  powers  to  distribute  among  children  stand  on 
very  different  grounds ;  for  the  courts  have  considered  them 
as  portions  to  the  children."     The  early  cases  on  the  sub- 

1'ect  were  decided  not  long  after  tlte  rule  was  established. 
n  Mahon  v.  Savage  a  legacy  was  distributable  by  the  tes- 
tator's executors  among  liis  "poor  relations,"  and  it  was 
held  that  the  executors  had  a  discretionary  power,  and  were 
not  bound  to  distribute  among  all  the  testator's  poor  rela- 
68]  tions.  That  decision  was  *based  on  sound  principle, 
for  where  a  man  leaves  an  indefinite  gift  such  as  a  gift  to 
"  poor  relations,"  he  cannot  intend  that  every  one  who  may 
possibly  come  within  that  class  shall  participate  in  the  gift. 
With  regard  <o  the  case  of  Oarthwaite  v.  Jiobinsoii  (•), 
decided  by  Vice-Chancellor  Shadwell,  I  must  confess  I 
should  not  have  decided  that  case  in  the  same  way  that  he 
did.  It  was  decided  as  a  pure  and  simple  question  of  the 
construction  of  a  will.  The  will  there  was  different  from 
the  will  now  before  me,  and  no  general  rule  of  law  was  laid 
down.     I  must  say  the  Vice-Chancellor  came  to  the  con- 

(»)  1  T.  R.,  485  n.,  488  n.  («)  2  Sim.,  48. 
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elusion  he  did  for  reasons  which  I  am  unable  to  appreciate. 
It  cannot  be  expected  that  the  minds  of  any  two  judges 
will  always  adopt  the  same  view  of  the  constrnction  of 
particular  words  used  by  a  testator,  and  therefore  a  de- 
cision on  the  mere  meaning  of  such  words  is  of  little  value. 
Words  which  strike  one  mind  as  of  great  importance  do 
not  strike  another  mind  in  the  same  way,  and  possibly  the 
Vice-Cliancellor  attached  greater  weight  to  particular  words 
than  I  should  have  done.  In  that  case  the  power  was 
to  appoint  among  the  testator's  "presenter  future  grand- 
chilaren  or  their  respective  issue,"  and  the  Vice-Chancellor 
held  that  the  power  had  been  badly  executed  on  ac- 
count of  the  exclusion  of  the  children  or  a  deceased  grand- 
child, who  were  living  at  the  donee's  death.  I  should 
be  entirely  unable,  on  that  will,  to  arrive  at  that  coqclti- 
sion,  and  if  I  had  to  construe  the  same  words  I  should  feel 
myself  at  liberty,  according  to  the  rule  laid  down  by 
the  House  of  Lords  in  Jenkins  v.  Hughes  {^) — that  one 
judge  is  not  bound  to  follow  the  decisions  of  another  on 
questions  of  mere  verbal  interpretation — to  decline  follow- 
ing that  decision.  Moreover,  the  point  as  to  the  effect  of  a 
power  to  appoint  among  issue  indefinitely  was  not  argued. 
The  other  case  which  was  cited,  Stolworthy  v.  Bancroft  (*), 
before  Vice-Chancellor  Kindersley,  requires  more  serious 
consideration,  for,  first,  the  case  is  more  like  this,  and, 
secondly,  a  similar  point  was  argued.  Whether  or  not  I 
should  have  arrived  at  the  same  conclusion  as  the  Vice- 
GhanceUor  I  cannot  sav,  but  the  point  was  not  quite  missed 
at  all  events.  There  the  testator  gave  an  estate  to  trustees 
in  trust  for  A.  *for  life,  and  after  her  decease,  "  in  case  [69 
she  should  leave  issue,  upon  trust  to  dispose  of  his  said 
estate  in  such  manner,  amongst  such  issue"  as  A.  should 
by  deed  or  will  appoint,  and  it  was  held  that  an  appoint- 
ment by  A.  among  some  only  of  her  issue  living  at  her  death 
was  bad.  Now  the  peculiarity  of  that  case  was  that  the 
power  was  to  be  exercised  by  A.  "in  case  she  should  leave 
issue."  It  therefore  involved  the  absurdity  that  the  power 
could  not  be  exercised  except  upon  her  death.  And  if 
"issue"  meant  issue  indefinitely,  it  involved  the  further  ab- 
surdity that  the  donee,  if  the  power  was  non-exclusive,  was 
bound  to  appoint  to  issue  born  after  her  death.  But,  eveu 
supposing  the.  objects  of  the  power  were  restricted  to  issue 
born  in  the  lifetime  of  the  donee,  how  could  she  ascertain 
while  in  articulo  mortis  how  many  grandchildren  or  great 
grandchildren  she  had  at  that  moment,  and  then  excercise  her 

O  8  tt  L.  C,  571.  O  10  Jut.  {^3.),  762. 
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power  1  for  if  the  power  was  non-exclusive,  she  must  have 
appointed  to  every  one  of  lier  issue  who  might  be  living  at 
the  actual  moment  of  her  death.  But  these  considerations 
were  not  pressed  on  the  Vice-Chancellor.  .  He  says  in  his 
judgment,  ''It  is  contended  tliat  if  the  objects  of  the  power 
are  confined  to  issue  living  at  the  death,  it  was  absurd  to 
give  a  power  by  deed  as  well  as  by  will,  because  if  there  was 
a  partial  exercise  of  the  power  b^  deed  in  favor  of  one  object, 
raising  the  question  of  exclusive  appointment  in  the  life- 
time of  the  donee,  then,  if  that  person  died  before  the  donee, 
the  appointment  would  fail,  as  that  person  would  not  be  an 
object  of  the  power.  I  agree  in  the  justice  of  that  observa- 
tion, but  I  am  at  a  loss  to  see  why  that  is  more  absurd  tlian 
that  the  power  was  not  to  arise  unless  she  left  issue  living 
at  h^r  death."  That  is,  the  Vice-Chancellor  gets  rid  of  one 
absurdity  by  showing  another  absurdity;  but  that  is  no 
answer.  I  cannot  regard  that  case  as  an  authority  for  the 
construction  of  the  particular  instrunient  before  me,  which 
diflfers  in  form  from  that  before  the  Vice-Chancellor.  No 
general  law  was  there  laid  down,  unless  it  was  this,  that 
whenever  a  testator  is  so  absurd  as  to  give  a  power  of  ap- 
pointment in  case  the  donee  of  the  power  leaves  issue,  to  be 
exercised  in  favor  of  such  issue,  the  power  must  be  consid- 
ered as  a  non-exclusive  power  exercisable  in  favor  of  every 
one  of  the  issue  which  may  happen  to  be  in  existence  at  the 
70]  *death  of  the  donee.  I  do  not  regard  that  case  as 
standing  in  my  way,  when  I  am  able  to  put  a  rational  con- 
struction on  the  instrument  before  me,  and  I  must  there- 
fore hold  that  this  power  was  an  exclusive  power,  and  has 
been  well  exercised  by  the  will  of  the  donee. 

Solicitors :  Bolton  &  Co.;  Kendall  &  Congreoe. 


[4  Chancery  Division,  70.] 
M.R.,  Nov,  18,  1876. 

In  re  Smith's  Estate. 


WtU — Mortgaged  JEstate — Mortgagee  Tnttttee — Retiduary  Oifl — Charge  of  DebU  emi 

Jj^acies. 

A  testator,  who  was  mortgngee  in  fee  of  an  estate  to  secnre  a  sum  of  money  of 
which  he  was  trustee,  devised  and  bequeathed  his  residuary  real  and  personal  estate 
nnto  and  to  the  use  of  his  wife,  her  heirs,  executors,  administrators  and  assigns,  in 
trust,  either  to  leave  the  same  in  existing  investments,  or  sell  and  convert  the  same, 
and  out  of  the  proceeds  to  pay  his  debts,  funertil  and  testamentary  expenses,  and 
certain  legacies,  and  invest  the  residue  and  retain  the  income  thereof  fur  her  life; 
and  subject  as  ajfuresaid,  such  residue  to  remain  in  trust  for  C.  There  was  no  express 
devise  of  trust  or  mortgaged  estates  : 
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H^d,  that  the  legal  estate  in  the  mortgnged  property  did  not  pass  under  the  will. 
Qumre^  whether  the  legal  estate  would  have  passed,  had  the  mortgage  money 
belonged  to  the  testator  in  his  own  right. 

Petition.  By  an  indenture  of  mortgage  dated  the  20th 
of  March,  1866,  the  petitioners  conveyed  a  piece  of  freehold 
land  at  Stoke  Newington  to  George  Smith  in  fee  by  way  of 
mortgage  for  securing  a  sum  of  £3,000  and  interest  of  which 
he  was  a  trustee. 

George  Smith,  by  his  will,  dated  the  12th  of  June,  1866, 
after  certain  specific  bequests,  devised  and  bequeathed  all 
the  residue  of  his  real  and  personal  estate  unto  and  to  the 
use  of  his  wife,  Eliza  Smith,  her  heirs,  executors,  adminis- 
trators and  assigns,  according  to  the  respective  natures 
thereof,  upon  trust  either  to  leave  the  same  or  any  part 
thereof  in  the  state  of  investment  in  which  the  same  might 
be  at  the  time  of  his  decease,  or  to  sell  or  call  in  the  same, 
or  any  part  or  parts  thereof  from  time  to  time,  and  convert 
*tlie  same  into  money,  and  out  of  the  proceeds  thereof  [71 
to  pay  his  debts,  funeral  and  testamentary  expenses ;  and 
in  the  next  place,  upon  trust  that  his  said  wife  should  retain 
the  sum  of  £2,000  as  her  own  absolute  property,  and  in  the 
next  place  pay  to  each  of  his  servants  one  y^ear's  wages,  and 
invest  the  residue  in  manner  therein  mentioned  ;  and  upon 
further  trust  that  she  should  retain  during  her  life,  for  her 
separate  use,  the  income  of  tlie  remainder  of  his  said  resid- 
uary estate,  whether  the  same  should  have  been  converted 
into  money  and  reinvested  or  not ;  and  subject  as  aforesaid 
such  remainder  of  his  residuary  estate  should  remain  and 
be  in  trust  for  Philip  Smith  Coxe  absolutely.  And  the  tes- 
tator appointed  his  said  wife  his  executrix. 

The  will  contained  no  express  de.vise  of  trust  or  mortgaged 
estates. 

The  testator  died  on  the  3d  of  February,  1867,  and  on  the 
30th  of  April  following  his  executrix  transferred  the  mort- 
gage debt  and  security  to  Robert  Ralph  Noel,  who  on  the 
14th  of  September,  1876,  reconveyed  the  property  to  the 
petitioners  on  discharge  of  the  debt. 

The  petitioners  having  recently  entered  into  a  contract 
for  sale  of  part  of  the  property,  an  objection  was  raised  by 
the  purchaser  fhat  the  legal  estate  which  was  vested  in 
George  Smith  at  the  time  of  his  death  did  not  pass  by  his 
will,  out  descended  to  his  heir-at-law. 

In  order  to  satisfy  the  purchaser  and  remove  all  doubt 
upon  the  title,  the  petitioners  now  asked  for  an  order  vesting 
in  them  the  legal  estate  in  the  mortgaged  property. 

Everitty  for  the  petitioners:    This  petition  is  rendered 
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necessary  in  consequence  of  the  apparently  conflicting  de- 
cisions of  your  Lordship  in  In  re  Packman  and  Moss  (*), 
and  Vice-Chancellor  Malins  in  In  re  Brown  and  Sibly's 
Contract  (^\ 

Jessel,  M.K.  :  This  case  is  not  the  same  as  that  before 
the  learned  Vice-Chancellor.  In  all  these  cases,  the  rule  to  be 
72]  adopted  in  order  to  *ascertain  whether  trust  or  mort- 
gaged estates  pass,  is  to  gather  the  intention  of  the  testator 
from  the  particular  words  he  has  used.  Applying  that  rule 
in  the  present  instance,  it  seems  clear,  whatever  might  have 
been  the  case  if  tlie  mortgage  money  had  belonjjed  to  the 
testator  in  his  own  right,  the  testator  was  by  his  will  dealing 
with  his  own  property,  not  with  that  of  which  he  was  mort- 
gagee, he  being  trustee  of  the  mortgage  money. 

There  will  therefore  be  a  vesting  order. 

Solicitor:  B.  H.  Pearpoint. 

(»)  1  Ok,  D.,  214.  («)  8  Oh.  D.,  156. 


[4  Chancery  Diyision,  78.] 
V.C.M.,  Nov.  8,  1876. 

73]  *UNGLEr  V.  Ungley. 

[1875     U.     25.] 

Speeifie  Performance^SUUute  of  Fraud* — Parol  Agreemeni — Pari  Ptrfwrmanot-^ 

PosaesHon — Marriage —  ConridercUion. 

A  father  verbally  promised,  id  contemplation  of  the  marriage  of  his  daughter,  to 
give  her  a  hoase  as  a  wedding  present,  and  immediately  after  the  marriage  be  put 
the  danghtet'  and  her  husband  into  possession.  The  father  was  then  the  owner  of 
the  house,  which  was  leasehold,  and  was  subject  to  a  charge  in  favor  of  a  building 
society,  payable  by  instalments.  TJie  father  paid  those  which  fell  due  during  his 
lifetime,  and  at  his  death  there  remained  a  balance  of  £110,  which  fell  doe  shortly 
afterwards : 

Held,  that,  the  verbal  promise  to  give  the  house  having  been  established,  the. pos- 
session was  a  part  performance  which  took  the  case  out  of  the  Statute  of  Frauds,  that 
the  contract  was  to  give  the  house  free  from  incumbrances,  and  that  the  £110  was 
payable  out  of  the  father's  estate. 

• 

This  was  a  suit  for  the  administration  of  the  estate  of 
William  Ungley,  who  died  intestate  on  the  10th  of  August, 
1875,  leaving  two  children,  a  son  and  a  daughter,  who  had 
both  attained  twenty-one,  and  a  widow,  the  stepmother  of 
the  children. 

William  Henry  Ungley,  the  son,  heir-at-law,  and  admin- 
istrator, was  the  plaintiff,  and  Jane  Ungley,  the  widow,  and 
Margaret  Kendall,  the  daughter,  and  her  husband,  William 
John  Kendall,  were  defendants. 

The  intestate's  personalty  was  estimated  at  about  the 
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value  of  £1,260,  including  a  leasehold  house,  at  which  he 
carried  on  his  business,  and  another  in  Westbourne  Road, 
Barnsburv,  wliich  he  acquired  as  a  member  of  the  Clerken- 
well  Bowkett  Benefit  Building  Society,  in  1871.  He  had 
also  a  small  amount  of  real  estate,  consisting  of  some  free- 
hold ground  rents  subject  to  a  mortgage. 

Mr.  and  Mrs.  Kendall  claimed  the  house  at  Barnsbury  as 
having  been  a  gift  to  lier  on  her  marriage,  which  took  place 
on  tlie  16th  of  December,  1871.  The  circumstances  of  the 
alleged  gift  were,  as  stated  by  the  answer,  to  the  effect, that 
in  October,  1871,  the  intestate  informed  his  daughter  and 
lier  intended  husband  that  he  had  bought  a  house  which 
should,  in  the  event  of  their  marriage  taking  place,  be  his 
wedding  present  to  his  daughter,  and  that  *thev  were  [74 
to  take  possession  as  soon  as  the  marriage  should  have  been 
solemnized. 

The  intestate  had  in  fact  before  that  time  acquired  the 
lease  of  the  house  in  question  subject  to  the  payment  to  the 
building  society  of  instalments  as  they  fell  due,  these  instal- 
ments being  secured  in  the  usual  way  on  the  house. 

Immediately  upon  the  marriage,  which  took  place  on  the 
16th  of  December,  1871,  the  daughter  and  her  nusband  en- 
tered into  possession  of  the  house,  and  they  continued  in 
occupation  till  the  intestate^ s  death,  the  husband  paying 
the  ground  rent  and  rates  and  taxes. 

Some  of  the  instalments  of  the  purchase-money  fell  due 
during  the  intestate's  lifetime,  and  he  regularly  paid  them. 
At  his  death  there  remained  a  sum  of  £110  still  to  be  paid, 
which  had  since  fallen  due. 

The  answer  also  stated  that  Mr.  Kendall  had  applied  to 
the  intestate  to  complete  the  gift  and  execute  an  assignment 
of  the  lease  to  his  daughter,  and  that  he  had  expressed  the 
intention  of  making  the  assignment  when  all  the  instalments 
should  have  been  paid. 

The  answer  claimed  to  have  the  gift  completed,  and  to 
have  the  £110  paid  out  of  the  personal  estate,  and,  if  that 
"were  insufficient,  out  of  the  realty,  and  to  have  an  assign- 
ment made  to  or  for  the  benefit  of  Mrs.  Kendall. 

The  evidence  of  the  defendant's  witnesses  supported  gen- 
erally the  case  made  by  the  answer.  On  the  part  of  the 
plaintiff,  evidence  was  given  of  statements  by  tlie  intestate 
importing  that  he  intended  that  there  should  be  an  equal 
division  of  his  proj)erty  amongst  his  widow  and  his  two 
children. 

Glasse,  Q.C.,  and  Russell  Roberts^  for  the  plaintiff: 
The    question    is,  whether    there    was    anything   which 
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amounted  to  more  tlian  a  permission  to  occupy  the  house 
during  the  testator's  lifetime.  If  all  took  place  exactly  as 
stated  in  the  answer,  there  is  nothing  amounting  to  a  con- 
tract to  give  the  house.  It  is  not  like  handing  over  anything 
which  passes  by  delivery,  and  the  possession  is  quite  con- 
sistent with  the  hypothesis  that  he  allowed  the  occupation 
during  his- lifetime  only,  and  intended  that  there  should  be 
75]  *an  equal  division  at  his  death.  There  are  wanting 
here  the  two  elements  on  which  Surcome  v.  Pinniger  (*)  was 
chiefly  decided,  namely,  the  direction  to  the  tenants  to  pay 
the  rents  to  the  husband,  and  the  delivery  of  the  title  deeds 
to  him.  The  marriage  is  of  itself  no  part  performance  which 
could  support  a  parol  agreement:  Catori  v.  Caton(^).  A 
possession  to  take  a  case  out  of  the  Statute  of  Frauds  roust 
be  one  by  which  the  position  of  the  parties  is  affected :  Coles 
V.  Pilkinglon  (").  The  mere  fact  of  the  marriage  having 
taken  place  does  not  improve  Mrs.  Kendall's  position : 
Warden  v.  Joiies  (*). 

J.  Pearson,  Q.C.,  and  Speedy  for  Mr.  and  Mrs.  Kendall: 
The  allegations  of  the  answer  have  been  completely  <^tab- 
lished  by  the  evidence,  and  the  case  has  been  Drought  com- 
pletely within  Surcome  v.  Pinniger,  It  will  follow  that  the 
gift  carries  with  it  the  right  to  have  the  £110  paid  out  of  the 
intestate's  estate.  A  gift  of  a  house  means  one  free  from 
incumbrances.  An  agreement  to  sell  Blackacre  means  to 
sell  it  free  from  debt,  and  this  is  really  a  contract  for  valua- 
ble consideration.  If  there  were  any  doubt  as  to  the  intes- 
tate's intention,  it  would  be  set  at  rest  by  his  acts.  He  paid 
all  the  instalments  which  fell  due  during  his  lifetime,  and 
would  have  paid  the  £110  if  he  had  lived.  The  proper  di- 
rection will  be  to  have  the  house  assigned  to  a  trustee  for 
the  separate  use  of  Mrs.  Kendall. 

E,  B.  Michell,  for  the  widow. 

Olasse^  in  reply. 

Malins,  V.C:  This  is  a  litigation  which  is  most  unfor- 
tunate for  the  parties,  involving,  as  it  does,  a  very  small 
amount  in  value,  but  raising  questions  of  the  utmost  impor- 
tance in  point  of  law  and  to  the  interests  of  society.  ,The 
value  of  the  property  in  question  is  not  more  than  £400,  but 
I  have  to  decide  a  question  partly  of  law  and  partly  of  fact, 
and  I  will  lirst  deal  with  the  law.  Assuming  that  the  intes- 
76]  tate  *did,  upon  or  in  contemplation  of  the  marriage 
of  his  daughter,  say  to  her  or  her  intended  husband,  ''Upon 
your  marriage  I  will  give  you  a  leasehold  house,"  and  that 

(0  3  D.  M.  A  G.,  671.  (»)  Uw  Rep..  19  Eq.,  174, 

(«)  Law  Rep.,  2  H.  L.,  127.  ft  23  Beav.,  487. 
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ia  pursuance  of  tliat  intention  he  bought  tl)e  house  now  in 
(]^uestion,  it  is  undisputed  that  on  the  very  day  of  the  mar- 
riage the  husband  and  wife  were  put  in  possession  of  the 
house.  They,  in  facr,  slept  there  the  first  night  of  their 
marriage,  and  it  is  distinctly  proved  that  they  have  resided 
there  ever  since.  The  case  is  therefore  one  of  a  verbal  prom- 
ise, followed  by  part  performance  by  putting  the  parties  into 
possession. 

Now,  under  these  circumstances,  what  is  the  law?  The 
Statute  of  Frauds  renders  all  promises  in  consideration  of 
marriage  void  unless  they  are  in  writing,  and  I  must  say  in 
this  case  as  I  have  said  on  similar  occasions  before,  that  the 
decisions  are  to  be  regretted  which  have  uniformly  held  that 
marriage  is  not  part  performance,  so  as  to  take  parol  con- 
tracts out  of  the  statute.  But  at  all  events  that  is  thoroughly 
settled,  and  in  this  case,  if  Mr.  Ungley  had  simply  said  to 
his  daughter,  "I  have  bought  this  house,  and  intend  to 
give  it  to  yon  on  your  marriage,"  that  promise  would  have 
been  absolutely  void  as  being  a  parol  agreement,  of  which 
marriage  is  not  part  performance.  But  a  promise,  followed 
by  possession,  is  taken  out  of  the  operation  of  the  statute, 
ana  assuming  the  promise  to  have  been  made  in  this  case, 
it  has  been  followed  by  putting  the  parties  to  whom  it  was 
made  into  possession.  The  case  is  analogous  to  that  of  a 
landlord  and  tenant  between  whom  agreements  for  tenancies 
exceeding  three  years  are  void  if  not  in  writing,  but  where 
there  is  a  verbal  agreement  for  three  years  or  more,  and  the 
tenant  is  put  in  possession,  the  mere  fact  of  his  entering  into 
possession  without  doing  anything  more  is  part  performance, 
and  takes  the  case  out  of  the  Statute  of  Frauds,  and  the 
tenant  who  has  entered  into  possession  is  in  just  as  good  a 
situation  in  proving  the  agreement  as  if  it  had  been  in 
writing. 

I  should  say,  therefore,  that  if  A.  is  about  to  marry,  and 
proves  a  promise  on  behalf  of  the  intended  wife's  father 
that  he  will  give  him  a  house  on  his  marriage,  that  is  a  void 
contract,  because  it  is  not  in  writing;  but  if  that  promise  is 
followed  upon  the  marriage  by  possession,  that  simple  fact, 
if  it  be  for  an  hour  only,  ought,  in  *my  opinion,  as  [77 
being  a  part  performance  of  the  promise,  to  take  the  case 
out  of  the  Statute  of  Frauds,  and  tlie  party  who  has  got  the 
contract  thus  perfected  by  part  performance  is  in  just  as 
good  a  situation  as  if  he  had  a  contract  in  writing  by  the 
father  saying  that,  "in  consideration  of  the  marriage,  I  will 
give  or  settle  upon  you  a  house."  That  would  have  been  my 
opinion  on  principle,  if  the  case  had  come  before  me  without 
19  Eng.  Rep.  86 
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authority,  but  I  am  relieved  of  all  diflSicnlty.  The  principle 
Las  been  settled  by  the  decision  of  Sir  John  Stuart  in  Sar- 
come  V.  Pinniger  (*),  affirmed  by  those  two  eminent  judges 
Lords  Justices  Knight  Bruce  and  Turner  on  appeal,  after 
the  most  thorough  consideration. 

Now,  assuming  the  facts  of  this  case  to  be  proved,  Sur- 
come  V.  Pinniger  is  in  some  respects  rather  stronger  than 
this.  There  Mr.  Alwjm  told  Mr.  Chatteris  that  he  was  en- 
titled to  some  leasehold  premises  in  Serle  Street,  and  that 
he  would  give  them  to  his  daughter  on  her  marriage.  That 
was,  of  course,  mere  word  of  mouth,  and  if  nothing  more 
had  taken  place  it  would  have  been  a  mere  word  contract, 
and  the  house  would  have  remained  the  property  of  Mr. 
Alwyn.  Then  the  marriage  took  place  in  March,  the 
promise  having  been  made  in  January,  and  soon  afterwards 
Mr.  Alwyn  gave  up  possession  of  the  house  to  Mr.  Chat- 
teris, and  Mr.  Chatteris  resided  in  the  house  for  some  time, 
and  received  the  rent  for  it  when  he  did  not  occupy  it,  as  if 
it  was  his  own.  Mr.  Alwyn  also  delivered  up  the  title  deeds 
of  the  house  to  him,  and  lie  spent  money  upon  it.  There- 
fore there  were  two  circumstances  which  do  not  exist  in  this 
case,  namely,  expenditure  on  the  property  and  delivery  of 
the  title  deeds.  But  it  is,  to  my  mind,  perfectly  clear  that 
the  only  act  of  part  performance  of  the  contract  which  was 
relied  upon  by  the  Lords  Justices  was  the  entering  into  pos- 
session, and  therefore  the  decision  was  that,  altnough  the 
contmct  without  the  entering  into  possession  was  nudum 
pactum^  Mr.  Chatteris  was  by  that  act  put  in  the  same  po- 
sition as  if  he  had  a  contract  in  writing.  In  that  case,  as  \tl 
this,  it  was  sought  to  treat  the  contract  as  a  mere  nullity, 
and  to  say  that  the  property  remained  the  property  of  Mr, 
Alwyn  and  passed  to  his  personal  representative.  The 
attempt  entirely  failed,  and  the  bill  was  dismissed  with 
costs,  and  the  court,  in  order  to  mark  their  disapprobation 
78]  *of  the  course  which  he  had  taken,  refused  to  allow 
the  costs  to  be  paid  out  of  the  estate.  Lord  Justice  Knight 
Bruce  says:  "We  do  not  intend  that  the  administrator 
shall  be  allowed  costs  out  of  the  estate.  We  give  the  costs 
against  him  personally." 

[His  Lordship  then  commented  on  the  evidence,  and  held 
that  as  a  fact  the  promise  to  give  the  house  in  considt^ration 
of  the  marriage  was  made  out.     He  then  added :] 

Mrs.  Kendall  must,  therefore,  have  her  title  perfected  by 
a  legal  assignment.  Only  one  question  remains,  which  is, 
whether  she  is  entitled  to  have  the  £110  paid  out  of  the  in- 

(»)  8  D.  M.  A  G.,  671. 
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testate's  estate.  It  is  admitted  tliat  if  a  man  enters  into  a 
written  agreement  in  the  words  "  I  agree  to  sell  Blackacre," 
the  meaning  is  tliat  he  agrees  to  sell  it  free  from  incum- 
brances. This  would  be  so  in  the  case  of  a  written  agree- 
ment. But  a  parol  agreement  perfected  by  possession  is  in 
the  same  position  as  a  written  agreement.  I  must,  there- 
fore, take  this  as  if  it  had  been  a  written  agreement  to  give 
the  house.  The  consequence  will  be  that  Mrs.  Kendall  will 
take  the  leasehold  house,  and  that  the  £110  must  be  paid 
out  of  the  intestate's  personal  estate. 

Solicitors  :  Rooks^  Kenrick  &  Co,;  Henry  Kelly. 

A  parol  agreement  between  father  ing  56  Barb.,  806,  8  Am.  Law  Heg., 

and  son,  that  if  the  son  will  enter  npon  N.S.,  29  ;  Ferry  v.  Stephens,  66  N.  Y., 

a  tract  of  land  and  improve   it    the  321  ;  Patterson  9.  Oopeland,  52  How. 

father  will  convey  the  same  to  him,  is  Pr. ,  460. 

founded  on  a  good  consideration;  and  if  Pennsylvania:    Sower  v.  Weaver, 

the  son  enter  upon  the  land  and  occu-  84  Penn.  St.  R.,  262. 

py  and  improve  it,  a  specific  perform-  United  States  :    Neale  v.  Neale,  9 

ance  of  the  agreement  will  be  decreed.  Wallace,  1. 

Canada,  Upper :    Burns  «.   Bums,  Virginia:  Lester  v.  Lester,  28  Gratt, 

21  Grant's  Chy.,  7  ;  Fitz  Gerald  «.  Fitz  737. 

Gerald,  20  Grant,  410  ;  Boyd  v.  Shoul-  But  where  such  an  agreement  is  al- 

drer,  22  Grant,  1  ;  Dilesdemier  v.  Bur-  leged  it  must  be  definitely,  clearly  and 

ton,  12  Grant,  569  ;   Biehn  «.  Biehii,  satisfactorily    established  :    Ackerman 

18  Grant,  497  ;  Keefer  v.  Reefer,  27  v.  Ackerman,  24  Nl  J.  Eq.,  315,  affirmed 

U.  C.  Com.  PI.,  257.  Id.,  685  ;  Stanton  i?.  MUler,  58  N.  Y., 

But  see  Orr  t>.  Orr,  21  Grant,  897 ;  192,  reversing  1  Thomp.  &  Cooke,  23 ; 

Evans  v.  Evans,  2  Err.  and  App.,  156  ;  Shellhammer^.  Ashbaugh,  34  Leg.  Int., 

Black  «.  Black,  2  Err.  and  App.,  419,  67,  83  Penn.  St.  R.,  24. 

reversing  9  Grant,  403  ;  McKay  v.  Mc-  The  party  claiming  specific  perform- 

Eay,  15  Grant,  371  ;  Orro.  Orr,  31  U.  C.  ance  of  such  an  agreement  must  show 

Q.  B. ,  18  ;  Beeman  v.  Knapp,  13  Grant,  that  he  has  performed  it  upon  his  part, 

398  ;  McDonald  v.  Rose,  17  Grant,  657  ;  and  that  unless  performance  be  awarded 

Foster  v.  Emerson,  5  Grant's  Chy.,  135.  he  will  lose  something  which  he  parted 

Delaware :     Burton  v.   Du&eld,  2  with  on  the  strength  thereof :  Cronk 

Del.  Chy.,  130.  tJ.  Trumble,  76  Ills.,  429 ;  Cox  i?.  Cox, 

England:  Townsendt;.  Toker,  L.  R.,  26  Gratt.,  305. 

I  Chy.  App.,  446.  Where  a  son  under  such  an  agree- 
Georgia :  Porter  v.  Allen,  54  Ga.,  623.  ment  had  put  improvements  upon  lands 
nUnois :     Adkinson  v.  Tanner,   68  the  legal  title  of  which  was  in  the 

Ills.,  247.  father.  Chancery,  in  order  to  compen- 
See  Cuddy  v.  Brown,  78  Ills.,  415;  sate  him  for  such  improvements,  on  par- 
Casey  V,  Hall,  81  Ills.,  160.  tition,  awarded  him  those  lauds  for  his 
Indiana  :  Lafollett  v.  Eyle,  51  Ind.,  share,  at  a  value  less  his  improvements, 
446.  even  though  a  specific  performance 
Iowa:  Campbell «.  Mayes,  38  Iowa,  9.  would  not  be  decreed :  Biehn  v.  Biehn, 
Eentackv  :     McGuire  t>.   McGuire,  18  Grant's  (U.  C.)  Chy.,  497. 

II  Bush,  \&,  See  aldo  Ackerman  v.  Ackerman,  24 
Michigan  :     Faxon    v.    Faxon,    28  N.  J.  Eq.,  315,  affinned  Id.,  585. 

Mich.,  159  ;  Hill «.  Chambers,  30  Mich.,  But  see  Foster  v.  Emerson,  5  Grant's 

422.  (U.  C.)Chy.,  136,  modified,  however,  in 

Missouri  :     Rumbolds  c.   Parr,   51  Keefer  t?.  Keefer,  27  U.  C.  Com.  PI.,  257. 

Missouri,  592.  As  to  when  the  statute  of  limitations 

Mew  York :    Lobdell  v.  Lobdell,  36  begins  to  run  in  favor  of  a  son  who  en- 

N.  Y.,  327,  4  Abb.  Pr.,  N.S.,  56  ;  Free-  ters  under  such  an  agreement,  see  Kee- 

man  «.  Freeman,  43  N.  ¥.,  39,  affirm-  fer  v,  Keefer,  27  U.  C.  Com.  PI.,  257. 
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[4  Chancery  DivisiOD,  86. J 
V.C.B.,  Nov.  n,  1876. 

85]  *Teasdale  V.  Braithwaite. 

[1875    T.     68.] 

Susband  and  Wife — Post-nuptial  Settlement  supported  against  subsequent  Pvrchaser 

for  Vahie. 

Real  estate  having  been  devised  to  an  nn married  woman  with  an  expression  of 
wish  tliat,  in  case  she  should  marry,  she .  should  before  marrying  settle  the  sam« 
estate  for  her  own  separate  use  for  life,  and  to  such  uses  as  she  should  by  will,  and 
notwithstanding  coverture,  appoint,  the  devisee  married,  and  about  a  year  after  the 
marriage,  a  child  having  been  born,  the  husband  and  wife  joined  in  a  deed,  acknowl- 
edged by  the  latter,  purporting  to  be  executed  to  give  effect  to  the  testator's  ^wh, 
whereby  the  land  was  conveyed  to  trustees,  upon  trust  for  the  wife  for  life,  remainder 
for  the  husband  for  life,  remainder  to  the  children  as  the  husband  and  wife  f«hould 
jointly  by  deed,  or  as  the  survivor  should  by  deed  or  will  appoint;  and,  in  default, 
to  the  children  absolutely;  and  if  no  cliildren,  to  the  wife  in  fee,  if  she  survived  the 
husband  ;  if  not,  to  the  wife's  brothers  absolutely  : 

Subsequently  the  husband  and  wife,  by  acknowledged  deed,  mortgaged  the  prop- 
erty without  notice  of  the  settlement  : 

}{eld,  that  the  settlement  was  for  valuable  consideration,  and  not  void  as  against 
the  mortgagee,  under  the  statute  of  27  Eliz.  c.  4. 

HewutoH  V.  Negus  {})  followed. 

Cause.  James  Shephprd,  by  his  will,  dated  the  19th 
day  of  February,  1857,  devised,  inter  alia^  as  follows : — 

**I  give  and  devise  my  messuage  tenement  and  estnte 
situate  at  Ouseby  Hole,  in  the  said  parish  of  Ouseby,  witJi 
the  lands,  grounds,  and  appurtenances  thereunto  belonging, 
unto  my  daughter  Mary  Shepherd,  her  heirs  and  assigns 
forever.  .  .  .  And  I  declare  it  to  be  my  wish  that,  in  case 
my  said  daughter  shall  marry,  that  she  shall  before  marry- 
ing settle  the  same  estate  for  her  own  separate  use  for  life, 
independent  of  her  hnsband,  and  to  such  uses  as  she  shall 
by  her  will,  and  notwithstanding  her  coverture,  appoint." 

Testator  died  on  the  6th  of  July,  1861. 

On  the  10th  of  October,  1861,  the  testator's  daughter  Mary 
86]  *married  Robert  Forrester,  and  before  the  next  men- 
tioned date  a  child  was  born  of  the  marriage. 

By  an  indenture  dated  the  7th  of  October,  1862,  and  made 
between  Robert  Forrester  and  Mary  his  wife,  thereinafter 
mentioned  as  the  said  settlors,  of  the  one  part,  and  Abraham 
Braithwaite  and  Thomas  Forrester,  thereinafter  called  the 
said  trustees,  of  the  other  part,  and  duly  acknowledged  by 
Mary  Forrester,  after  reciting  the  particulars  of  the  freehold 
hereditaments  devised  by  the  will,  and  of  certain  subsequent 

0)  16  Beav.,  594. 
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accretions  thereto,  all  of  which  were  the  property  of  the 
wife;  that  no  settlement  was  executed  on  the  occasion  of 
the  marriage;  that  Mary  Forrester  became  entitled  to  the 
said  hereditaments  under  the  will  of  her  father,  who  by  the 
said  will  expressed  his  wish  that  the  said  hereditaments 
should  be  settled  for  the  separate  use  of  the  said  Mary  in 
case  of  and  prior  to  her  marriage;  and  that  the  settlement 
now  in  statement  was  executed  to  give  effect  to  the  said 
wish,  as  the  said  settlors  respectively  thereby  declared;  it 
was  by  the  indenture  now  in  statement  witnessed,  that,  in 
pursuance  of  the. said  agreement,  and  in  consideration  of 
the  said  marriage,  the  said  settlors  did,  and  each  of  them 
did  by  the  deed  now  being  stated,  grant  and  release  unto 
the  said  trustees  and  their  heirs  the  said  hereditaments  with 
the  appurtenances,  and  all  the  estate,  interest,  property, 
claim,  and  demand  whatsoever,  both  at  law  and  in  equity, 
of  the  said  settlors,  and  each  of  them  therein  or  thereto,  to 
hold  the  said  premises  unto  the  said  trustees,  their  heirs 
and  assigns  forever,  to  the  use  of  the  said  trustees  and  their 
heirs  during  the  life  of  the  said  Mary  Forrester,  upon  trust 
during  her  life  to  permit  her  to  receive  the  annual  rents  and 
profits  thereof  for  her  sole  and  separate  use,  free  from  the 
control,  debts,  or  engagements  of  the  said  Robert  Forrester, 
or  any  future  husband  of  hers,  and  so  that  the  said  Mary 
Forrester  should  have  no  power  to  anticipate  the  said  rents 
and  profits ;  and  after  her  decease,  in  case  the  said  R.  For- 
rester survived  her,  to  the  use  of  the  said  R.  Forrester  and  his 
assigns  for  life,  without  impeachment  of  waste ;  and  after 
the  decease  of  the  survivor  of  the  said  settlors,  upon  trust 
for  the  children  and  child  of  the  marriage  who  should  attain 
twenty-one  or  marry,  if  more  than  one  in  equal  shares,  sub- 
ject to  an  exclusive  power  of  appointment  amongst  the 
children,  reserved  to  *the  husband  and  wife  by  deed  [87 
jointly,  and  to  the  survivor  by  deed  or  will;  and  it  was 
declared,  if  there  should  be  no  child  who  should  attain  a 
vested  interest,  that  if  Mary  Forrester  should  survive,  the 
trustees  should  stand  seised  of  the  hereditaments  to  the  use 
of  Mary  Forrester,  her  heirs  and  assigns ;  and  if  Robert 
Forrester  should  survive,  then,  subject  to  his  life  estate,  the 
trustees  should  stand  seised  of  the  hereditaments  to  the  use 
of  Joseph  Shepherd  and  James  Shepherd,  brothers  of 
Mary  Forrester,  and  their  heirs  and  assigns,  as  tenants  in 
common,  absolutely. 

In  the  year  1865  liobert  Forrester  borrowed  £800  of  George 
Teasdale,  without  disclosing  the  settlement,  and  by  an  in- 
denture dated  the  14th  of  February,  1865,  expressed  to  be 
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made  between  Robert  Forrester  and  Mary  his  wife  of  the 
one  part,  and  George  Teasdale  of  the  other  part,  and  which 
was  also  duly  acknowledged  by  Mary  Forrester,  after  recit- 
ing that  R.  Forrester  and  Mary  his  wife,  in  her  right,  were 
duly  seised  of  or  well  entitled  to  the  fee  simple  and  in- 
heritance in  possession,  free  from  incumbrances,  of  the 
above-mentioned  freehold  tenements,  in  consideration  of  the 
sum  of  £800  purported  to  be  paid  to  R.  Forrester  and  Mary 
his  wife,  the  said  nereditaments  were  purported  to  be  granted 
and  disposed  of  by  R.  Forrester  and  Mary  liis  wife  respect- 
ively to  the  use  of  George  Teasdale  and.  his  heirs  by  way 
of  mortgage  to  secure  repayment  of  the  £800  and  interest. 

Some  of  the  deeds  were  handed  over,  but  aU  mention  of 
the  settlement  was  suppressed. 

A  further  mortgage  of  the  same  hereditaments  to  secnre 
a  further  sum  of  £600  was,  on  the  14th  of  February,  1872, 
executed  by  Robert  Forrester  and  Mary  his  wife  to  the 
same  George  Teasdale;  and  this  deed  also  was  duly  ac- 
knowledged. 

On  the  22d  of  October,  1874,  Robert  Forrester  was  ad- 
judicated a  bankrupt,  and  John  Kidd  was  appointed  his 
trustee  in  bankruptcy. 

There  were  now  four  children  of  the  marriage,  all  infants. 

In  the  course  of  the  year  1874  the  mortgagee  discovered 
the  fact  of  the  execution  of  the  settlement ;  and  on  the  2/)th 
of  May,  1876,  this  bill  was  tiled  by  George  Teasdale  Hgainst 
the  trustees  of  the  settlement,  John  Kidd,  Robert  Forrester 
and  Mary  his  wife,  and  their  children,  charging  that  the 
88]  settlement  was  not  (except  *to  the  extent  of  the  limita- 
tion in  trust  for  the  separate  use  of  Mary  Forrester)  made 
in  pursuance  of  any  direction  entered  in  or  condition  im- 
posed by  the  will,  and  that  the  will  contained  no  restraint 
upon  anticipation;  also  that  no  consideration  was  given  for 
the  settlement,  and  that  the  same,  except  so  far  as  it  was 
made  in  pursuance  of  the  directions  contained  in  the  will, 
was  voluntary,  and  as  against  the  plaintiff  fi-audulent  and 
void  under  the  statute  of  the  27  Eliz.  c.  4. 

The  bill  prayed  for  a  declaration  that  the  settlement  of 
the  7th  of  October,  1862,  except  only  to  the  extent  of  the 
limitation  therein  contained  in  trust  for  the  separate  use  of 
the  defendant  Mary  Forrester  during  her  life,  was  void  as 
against  the  plaintfff,  his  heirs,  executors,  administrators, 
and  assigns,  claiming  under  the  said  mortgage  and  further 
charge ;  and  other  relief. 

Tlie  defendants  the  trustees  by  their  answer  denied  that 
it  was  the  fact  that  no  consideration  was  given  or  paid  for 
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the  settlement,  or  tliat  the  same  (except  as  above  charged) 
was  altogether  voluntary.  They  submitted  that  the  settle- 
ment ought  not,  as  against  the  plaintiff,  to  be  deemed 
fraudulent  and  void  under  the  statute,  and  that  the  valua- 
ble consideration  for  the  execution  of  the  deed  was  set  forth 
and  appeared  therein. 

Robert  and  Mary  Forrester  answered  to  the  like  effect. 

John  Kidd,  the  trustee  in  bankruptcy,  disclaimed,  and 
had  been  dismissed. 

The  wife's  brothers  had  also  disclaimed  by  writing. 

Shebbeare  {Kay^  Q.C.,  with  him),  for  the  plaintiff  :  The 
only  fetter  imposed  by  the  will  upon  Mary  Shepherd's  en- 
joyment of  the  estate  in  fee,  was  the  direction  that  if  she 
should  marry,  the  estate  should  be  settled  by  her  to  her 
separate  use  for  life ;  nothing  was  said  about  any  restraint 
upon  anticipation,  nor  was  there  any  direction  to  settle  on 
her  children.  Hence  these  two  last-named  limitations  in  the 
settlement  were  voluntary,  and  void  as  against  a  purchaser 
for  value. 

Whether  the  plaintiff  had  notice  or  not  is  immaterial; 
but  as  a  matter  of  fact,  he  had  ho  notice  ;  and  a  gross  fraud 
has  been  perpetrated  on  him.  It  is  equally  immaterial  that 
the  settlement  was  proper,  provident,  or  such  as  the  court 
would  approve. 

*Xhe  intention  of  the  testator  seems  to  have  been  to  [89 
enlarge  rather  than  to  restrain  his  daughter's  power,  and 
the  intention,  as  recited  in  the  settlement,  was  not  to  carry 
out  any  bargain  between  the  parties,  but  to  give  effect  to 
''  the  said  wish."  Nothing  is  said  in  the  will  about  chil- 
dren ;  they,  at  least,  are  volunteers. 

In  Magrath  v.  Morehead  ('),  where  a  testator  gave  shares 
to  his  daughters,  "  to  be  settled  on  themselves  at  their  mar- 
riage," it  was  held  there  was  no  trust  in  favor  of  children. 

Where  land  was  by  a  will  directed  to  be  settled  on  daugh- 
ters and  their  issue,  upon  trusts  which  did  not  exhaust  the 
fee,  it  was  held  that  the  court  was  not  authorized  to  direct 
a  settlement  whereby  the  ultimate  fee  was  limited  in  moieties 
to  the  appointment  of  the  daughters :  Head  v.  Oodlee  ('). 
So  here  the  testator's  direction  has  no  effect  on  the  reversion 
subject  to  the  wife's  separate  estate  during  coverture. 

Sir  H.  Jackson,  Q.C.,  and  W.  W.  Cooper^  for  the  defen- 
dants, the  trustees,  the  wife,  and  the  children:  No  doubt 
there  has  been  hardship  on  the  plaintiff;  but  the  question 
for  the  court  is,  was  value  given  for  the  settlement  of  Octo- 
ber, 1862?    We  say  that;  whether  the  words  in  the  will 

,   {>)  Law  Rep.,  12  Eq.,  491.  («)  Joh.,  636. 


688  CHANCERY  DIVISION.  [Vol.  IV. 

1876  Teasdale  v.  Braithwaite.  V.C.B. 

amount  to  a  binding  trust,  or  are  precatory  only,  value 
was  given.  The  true  construction  we  assert  to  be,  that  no 
binding  trust  was  impressed  on  the  wife's  freehold  by  the 
precatory  words:  Ex  parte  Pdyne  ('). 

The  case,  then,  being  free  from  any  question  of  impressed 
trust   under  the   will,  how  does  it  stand?    The  husband 

f)ostponed  his  estate  by  the  curtesy,  giving  his  wife  the  first 
ife  estate.  The  wife  made  a  provision  for  the  children  of 
the  marriage.  Thus  they  both  modified  their  existing  in- 
terests :  and  such  a  modification  as  this,  had  it  been  on  the 
part  of  the  husband  alone,  would  have  been  sufiicient  to 
raise  a  valuable  consideration,  Hewison  v.  Negus  ('),  which 
was  not  appealed  from  or  disturbed  on  this  i)oint  by  the 
Court  of  Appeal  (•),  and  has  been  followed  by  Atkinson  v. 
Smith  C). 

90]  *-lf  the  court  should  have  power,  and  be  disposed 
upon  this  record,  to  make  an  order  affecting  the  husband's 
reversionary  life  interest,  we  shall  not  oppose,  provided  the 
plaintiff  pays  our  costs. 

As  to  the  restraint  upon  alienation  by  the  wife,  if  the 
deed  be  valid,  it  is  clear;  and  even  under  the  will,  if  the 
declaration  of  wish  be  a  binding  trust,  it  will  be  executed 
by  tlie  court  by  adding,  a  clause  of  restraint.  Restraint 
upon  anticipation  is  incidental  to  separate  use:  Stanley  v. 
Jackman  (*) ;  Loch  v.  Bagley  (*). 

Upon  the  question  of  value  we  say,  as  was  said  in  Parker 
V.  Carter  ('),  that  the  concurrence  of  both  husband  and  wife 
was  necessary  to  the  deed,  and  that  the  consent  of  each  to 
the  alteration  made  by  that  deed  was  a  valuable  considera- 
tion to  support  it  in  favor  of  the  other.  Nor  will  the  court 
enter  into  the  qnantum  of  consideration:  Toionend  v. 
Toker  (") ;  it  will  "anxiously  lay  hold  of  any  circumstances 
constituting  a  consideration  moving  from  the  grantee  to  the 
grantor,  to  take  a  case  out  of  the  category  of  voluntary  set- 
tlements": Mosherv.  Williams  {*), 

"  Where  the  husband  parts  by  the  settlement  with  an  in- 
terest in  his  marital  right  in  the  estate  in  favor  of  his  wife, 
the  settlement  would  be  for  valuable  consideration":  Sug. 
Vendors  and  Purchasers  ('*) ;  Turnley  v.  Hooper  ("). 

Skebbeare^  in  reply. 

Bacon,  V.C:    I  must  say,  reluctantly,  as  one  always 

(')  2  Y.  A  C.  Ex.,  636.  (^)  4  Hare,  400,  409. 

C)  16  Beav.,  694.  C)  Law  Rep ,  1  Ch..  446.  458. 

(»)  16  Beav.,  600  n.;  17  Jur.,  66Y.  (»)  Law  Kop..  20  Eq..  210,  218. 

(•*)  3  De  G.  &  J.,  1«6.  (»^)  13th  ed  ,  chap,  xxii,  sec.  1,  pL  8. 

(*)  23  Beav.,  460,  466.  (")  8  Sm.  <fe  Giflf.,  349. 

(•)  Law  Rep.,  4  Eq.,  122. 
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mast  be  reluctant  in  a  case  of  fraud  like  this,  that  I  am 
bound  by  the  decision  in  Hewison  v.  Negus  (*)  and  the  cases 
which  have  followed  it. 

It  is  settled  that  if  husband  and  wife,  each  of  them  hav- 
ing interests,  no  matter  how  much,  or  of  what  degree,  or  of 
wliat  quality,  come  to  an  agreement  which  is  afterwards 
embodied  in  a  settlement,  that  is  a  bargain  between  hus- 
band and  wife  which  is  not  a  transaction  without  valuable 
consideration. 

*  With  regard  to  the  testator's  will,  what  the  wife  [91 
was  not  obliged  to  do,  she  was  free  to  do  of  her  own  will. 
It  was  perfectly  voluntary  for  her  to  execute  the  settlement, 
or  to  enter  into  the  bargain  which  is  expressed  in  the  settle- 
ment; but  if  such  a  settlement  be  made  on  a  contract  be- 
tween husband  and  wife,  thatr  cannot  be  called  a  transaction 
without  valuable  consideration.  The  settlement  provides 
for  an  interest  for  life  for  the  husband  after  the  death  of 
the  wife,  which  would  be  as  valuable,  for  anything  I  know, 
as  his  tenancy  by  the  curtesy.  The  husband  and  wife  were 
free  to  settle  that  bargain  between  themselves  ;  and  in  the 
absence  of  fraud  (and  there  is  no  suggestion  of  fraud  as  far 
as  the  settlement  is  concerned)  they  have  made  that  bargain. 
Whatever  they  may  have  agreed  to  do,  there  is  a  good  deed 
which  carried  the  agreement  into  effect,  and  it  is  for  valu- 
able consideration.  It  is  only  when  a  settlement  is  not  for 
valuable  consideration,  but  voluntary,  that  the  statute  of 
Elizabeth  applies. 

Then,  according  to  the  decision  in  Hewison  v.  Negus  ('), 
that  if  there  be  a  valid  bargain  between  husband  and  wife, 
it  amounts  to  a  valuable  consideration  to  each  of  them,  the 
case  is  taken  out  of  the  statute,  and  this  settlement  is  a 
valid  settlement,  although  the  suppression  of  it  was  an  act 
of  fraud. 

The  trustees  must  have  their  costs ;  but  I  think  no  one 
else  can  have  costs.  The  bill  will  be  dismissed ;  the  trus- 
tees' costs  to  be  paid  by  the  plaintiff;  and  there  will  be  no 
other  order  as  to  costs. 

That  will  not  prejudice  the  plaintiffs  right  against  the 
estate  of  the  husband,  as  to  which  the  trustee  in  bankruptcv 
has  disclainaed,  including  in  that  estate  his  reversionary  life 
estate  expectant  on  his  surviving  his  wife. 

Solicitors  for  plaintiff:  Johnston  <fe  Harrison^  agents  for 
Harrison  &  Little,  Penrith. 

Solicitor  for  defendants :  J.  L.  Morris^  agent  for  W.  B. 
&  C.  N.  Arnison,  Penrith. 

(*)  16  Beav.,  694. 

19  Eng.  Rep.  87 
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[4  Chancery  DiYuion,  92.] 
V.C.H.,  Not.  6,  1876. 

92]  *Oer  v.  Diaper. 

[1876    O.     14.] 

TVade-marks — Piracy — Discovery  Action — Shippers, 

An  action  will  lie  against  shipowners  who  have  shipped  goods  bearing  connt«r- 
feits  of  plaintiflTs  trade-marks  for  discovery  of  the  names  of  the  consignor  from 
whom  the  goods  were  received. 

Demurrer.  The  plaintiffs  had  for  many  years  carried 
on,  under  the  firm  of  R.  F.  &  J.  Alexander  &  Co.,  the  basi- 
hess  of  sewing  cotton  and  thread  manufacturers,  and  sold 
the  same  both  for  home  and  certain  foreign  markets,  includ- 
ing Valparaiso.  The  cottons  and  threads  were  made  up  for 
sale  in  different  colored  papers,  and  certain  tickets,  specially 
designed,  were  used  to  distinguish  them  from  the  cottons 
and  threads  of  other  manufacturers.  During  the  summer  of 
1874  the  plaintiffs  discovered  that  considerable  quantities  of 
sewing  cotton  of  an  inft?rior  equality  were  being  sold  in  for- 
eign markets,  and  especially  in  Valparaiso,  packed  in  the 
same  manner  as,  and  bearing  tickets  purpose!  v  designed  in 
imitation  of,  their  own.  The  defendants  carried  on  an  ex- 
tensive business  as  shippers  at  Liverpool,  and  the  plaintiffs, 
previously  to  the  10th  of  April,  1876,  ascertained  that  they 
had  been  for  some  time  shipping  cotton  thread  to  Valpa- 
raiso and  elsewhere,  packed  in  the  same  manner  as  their 
own  and  bearing  counterfeit  tickets ;  and  thereupon  their 
solicitors  wrote  to  the  defendants,  inquiring  for  the  name  of 
the  person  from  whom  they  received  those  goods,  and  on 
whose  behalf  they  were  shipped.  On  the  4th  of  May  the 
defendants'  solicitors  replied  to  the  effect  that  in  the  ab- 
sence of  more  definite  information  than  that  contained  in 
that  letter  they  were  unable  to  give  the  particulars  required, 
and  added,  "We  therefore  have  to  ask  you  to  be  good 
enough  to  inform  us  to  what  shipments  you  refer,  stating 
the  ship,  the  consignees,  and  the  date  of  the  shipments,  and 
if  our  clients  can  give  you  the  information  you  require,  we 
shall  advise  them  to  do  so." 

93]  *0n  the  6th  of  May,  1876,  the  plaintiffs^  solicitors, 
after  stating  in  a  letter  to  the  defendants'  solicitors  that  they 
had  ascertained  that  the  goods  had  been  shipped  through 
Messrs.  Diaper  &  Co.,  said :  "Our  clients  can  q^uite  under- 
stand th^t  Messrs.  Diaper  are  innocent  of  any  intention  to 
act  prejudicially  to  them,  and  if  they  are  prepared  to  give 
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US  the  naraes  and  addresses  of  all  persons  and  firms  from 
whom  they  have  received  cotton  thread  for  shipment  to  Val- 
paraiso within  the  last  two  years,  the  necessity  for  further 
proceedings  may  cease.  Our  clients  have  discovered  one  of 
the  offenders,  and  he  shipped  through  Messrs.  Dia'per,  and 
we  know  that  there  are  other  persons  sliipping  through  the 
same  firm,  but  as  yet  we  have  failed  to  discover  their  names. 
We  shall  be  glad  to  hear  that  Messrs.  Diaper  are  willing  to 
comply  with  our  very  reasonable  request."  No  reply  was  sent 
to  that  letter.  The  statement  of  claim  contained  allegations 
that  the  defendants  had  during  the  last  two  years  received 
for  shipment  and  shipped  cotton  thread  for  Valparaiso  and 
elsewhere  packed  in  the  same  manner  as  the  plaintiffs'  and 
bearing  counterfeit  tickets;  that  the  business  of  the  plain- 
tiffs was  being  considerably  injured ;  and  that  the  defendants 
well  knew  the  tickets,  and  of  the  injury;  and  that  they  ought 
to  set  forth  the  names  and  addresses  of  the  persons  and  firms 
consigning  cotton  thread  to  the  defendants  to  be  by  them 
shipped  with  such  counterfeit  tickets,  the  exact  particulars 
ana  amounts  of  the  cotton  thread  so  shipped,  the  exact 
dates  and  when  the  same  were  shipped ;  further,  that  the 
discovery  sought  in  this  action  was  sought  in  aid  of  pro- 
ceedings in  contemplation  by  the  plaintiffs  to  restrain  the 
piracy  of  their  tickets ;  that  the  proceedings  contemplated 
could  not  be  maintained  without  tne  discovery  sought ;  and 
prayed  that  the  defendants  might  make  a  full  and  complete 
discovery  of  the  matters  thereinbefore  stated.  The  defen- 
dants filed  a  demurrer,  which  was  to  the  effect  that  the  state- 
ment of  claim  was.  bad  in  law  on  the  ground  that  they  had 
not  such  an  interest  in  the  matters  alleged  in  it  as  to  entitle 
the  plaintiffs  to  discovery  from  them  upon  this  subject,  they 
being  liable  to  be  examined  as  witnesses  in  any  proceedings 
which  the  plaintiffs  might  have  in  contemplation,  as  in  the 
statement  of  claim  alleged,  and  on  other  grounds  sufficient 
in  law  to  sustain  the  demurrer. 

*DicMnson^  Q.C.,  and  Inffle  Joyce,  for  the  defen-  [94 
dants :  •  This  is  a  proceeding  for  discovery  against  persons 
who  will  not,  and  who  are  not,  intended  to  be  parties  in  an 
action.  As  against  them,  it  is  not  suggested  either  in  this, 
or  that  there  can  be  in  any  future  statement  of  claim,  any 
relief  prayed.  The  discovery  is  sought  from  agents  who 
may,  if  required,  be  able  to  §ive  evidence  in  an  action.  The 
plaintiffs  do  not  state  that  it  is  in  contemplation  to  com- 
mence any  proceedings  against  the  defendants.  Nor  is  there 
any  statenient  as  to  the  persons  against  whom  proceedings, 
if  any,  are  to  be  commenced,  unless  it  can  be  inferred  tliat 
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they  are  to  be  commenced  against  the  one  offender,  to  whom 
reference  is  made  in  the  letter  of  the  5th  of  May;  or  some 
other  offenders  whose  names  they  may  discover.  Bnt  nnder 
no  circumstances  can  any  relief  be  prayed  against  the  de- 
fendants, as  no  case  is  stated  against  them  which  entitles 
the  plaintiffs  to  relief.  If  there  were  a  prayer  for  relief  the 
claim  would  clearly  be  demurrable,  and  that  being  so,  there 
can  be  no  right  to  discovery.  Under  the  old  system  it  may 
have  been  stated  that  there  was  an  intention  to  commence 
an  action  at  law,  and  that  the  discovery  was  sought  in  aid 
of  such  action,  i.e.,  *'the  discovery  sought  must  be  material 
either  to  the  relief  prayed  by  the  bill  or  to  some  other  suit 
actually  instituted  or  capable  of  bein^  instituted":  Mitford 
on  Pleadings  (*).  There  is  no  matter  m  dispute  between  the 
present  parties.  There  is  no  allegation  or  suggestion  that 
the  plaintiffs  are  entitled  to  sue  the  defendants  in  this  or  in 
some  other  court,  nor  that  these  parties  are  involved  in  liti- 
gation or  liable  to  be  so.  But,  on  the  contrary,  there  is  a 
statement  that  there  will  be  litigation  against  the  persons 
(when  discovered)  whose  acts  are  complained  of.  The  de- 
fendants do  not  hold  a  representative  position.  If  they  did 
the  plaintiffs  would  be  justified  in  seeking  discovery  from 
them.  The  decision  in  Dixon  v.  Enoch  (")  clearly  shows 
that  unless  there  be  express  statutable  authority,  a  person 
who  is  not  to  be  a  defendant  in  an  action  cannot  be  com- 
pelled to  give  discovery. 

[Hall,  V.C:  Would  not  a  few  words — that  the  plain- 
tiffs intend  to  make  the  defendants  parties — obviate  that 
difficulty?] 

95]  *In  that  case  they  must  pray  for  some  relief.  At 
present  there  is  no  allegation  of  an  intention  to  sue :  nor 
is  there  anything  which  siiows  that  the  plaintiffs  are  entitled 
to  sue  the  defendants.  The  plaintiffs  propose  to  sue  per- 
sons not  for  carrying  their  goods,  but  for  using  their  trade- 
marks. The  statement  of  claim,  therefore,  is  liable  to  a 
demurrer,  because  it  is  not  against  persons  who  are  being, 
or  who  are  intended  to  be  sued :  and  because  the  defendants 
are  persons  against  whom  no  right  to  sue  has  been  shown  on 
the  face  of  the -claim,  the  demurrer  ought  therefore  to  be 
allowed. 

[They  referred  to  Carver  v.  Pinto  Leite  ("),  Queen  of  For- 
tugal  V.  Olyn  (*),  Corporation  of  London  v.  Leoy  (*),  and 
Mitford  on  Pleadings  (•).] 

Q)  6th  ed.,  p.  226.  *  (*)  7  CI.  &  F.,  466. 

(«)  Law  Rep.,  18  Eq..  894.  (»)  8  Ves.,  398.  406. 

(3)  Law  Rep.,  7  Ch.,  90,  (•)  5th  ed.,  pp.  220.  221.  222. 
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W,  Pearson,  Q.C.,  and  Edmund  S.  Ford^  for  the  plain- 
tiffs, were  not  called  upon. 

Hall,  V.C:  I  am  of  opinion  that  this  demurrer  cannot 
be  allowed.  In  the  case  of  Dixon  v.  Enoch  {^)  Vice-Chan- 
cellor  Wickens  said :  **  The  supposition  that  if  the  plaintiflE 
knows  the  name  of  one  proprietor  he  can  make  him  tell  the 
names  of  all  the  others,  but  that  not  knowing  one  name  he 
cannot  get  the  information  from  the  printer  and  publisher 
who  is  the  agent  of  the  proprietors,  and  is  put  forth  to  stand 
between  them  and  the  public,  is  one  that  does  not  commend 
itself  to  one's  common  sense,  and  is  not  to  be  accepted  with- 
out absolute  necessity."  That  is  the  view  which  I  take  in 
this  case,  and  nothing  but  absolute  necessity  would  compel 
jne  to  allow  this  demurrer.  The  case  is  one  in  which  the 
plaintiffs,  owners  of  certain  trade-marks,  have  had  their 
rights  materially  invaded.  They  do  not  know  who  the  in- 
vaders are  ;  but  they  know  that  these  defendants  ship  goods 
to  Valparaiso  and  other  foreign  markets  which  bear  on  them 
marks  which  are  counterfeits  of  the  plaintiffs'.  The  plain- 
tiffs applied  to  the  defendants  to  give  them  the  names  of 
the  persons  who  shipped  the  goods  *with  those  coun-  [96 
terfeit  marks  upon  tliem.  The  defendants  would  not  give 
the  names,  but  required  more  particulars.  A  correspon- 
dence took  place,  and  legal  proceedings  were  threatened  if 
the  information  asked  for  in  regard  to  the  names  and  ad- 
dresses of  the  persons  for  whom  the  goods  complained  of 
were  shipped  were  not  given.  The  plaintiffs  state  that  they 
seek  discovery  in  aid  of  other  proceedings,  and  for  the  de- 
fendants it  is  contended  that  they  cannot  mean  to  take  any 
proceedings  against  them,  as  they  could  do  that  without 
having  the  names  of  other  persons.  The  plaintiffs,  how- 
ever, want  to  bring  their  action  against  those  persons  for 
whom  the  defendants  have  shipped  goods  with  counterfeit 
marks.  It  has  been  submitted  that  the  defendants  are  mere 
witnesses;  but  their  position,  they  being  the  actual  ship- 
pers, is  different  from  that  of  mere  witnesses.  I  think  that 
the  plaintiffs  do  show  a  title  to  sue.  Dixon  v.  EnocJii^)  de- 
pended, no  doubt,  upon  the  construction  of  a  statute,  and 
the  proceedings  in  that  case  were  in  their  nature  criminal. 
In  Carver  v.  Pinto  Leite  (')  the  discovery  was  limited  to  a 
particular  purpose.  It  was  limited  because  the  court  will 
not  allow  discovery  for  other  purposes,  and  if  the  court  sees 
that  all  fair  and  legitimate  purposes  will  be  answered  by  a 
restricted  discovery,  it  will  so  restrict  it.    In  this  case  the 

(»)  Law  Rep.,  18  Eq.,  400.  («)  Law  Rep.,  18  Eq.,  894. 

(*)  Law  Rep.,  7  Ch.,  90. 
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plaintiffs  do  not  know,  and  cannot  discover,  who  the  persons 
are  who  have  invaded  their  rights,  and  who  may  be  said  to 
have  abstracted  their  property.  Their  proceedings  have 
come  to  a  dead  lock,  and  it  woald  be  a  denial  of  iastice  if 
means  could  not  be  found  in  this  court  to  assist  the  plain- 
tiflFs.  I'he  demurrer  must  be  overruled  with  costs,  and  the 
defendants  must  put  in  their  answer  in  one  month.  . 

Solicitors :  Oregory  &  Co.^  agents  for  Hull,  Stone  & 
Fletcher,  Liverpool ;  Fritchardj  Englefldd  &  Co.,  agents 
for  Grundy  &  ELershaw,  Manchester. 


[4  Chancery  Division,  97.] 
V.C.H..  Nov.  25,  1876. 

97]  *HuLL  V.  Hill. 

[1875    H.    81a.] 

WiU — Conttrudion — Bequeat  of  Foreign  Borub — ColoftUd  Boncb  not  indutUL 

Bequest  by  a  testatrix  of  "  the  foreign  bonds,  amonnting  to  abont  £8,000,**  whidi 
she  had  purchased : 
Meld,  that  colonial  bonds  which  formed  part  of  the  amoant  mentioned  did  not  paaSb 

This  was  an  action  for  the  administration  of  the  estate  of 
a  testatrix,  who  in  her  will  described  herself  as  an  English 
woman,  but  who  at  the  time  of  making  it  had  no  settled 
domicile.  The  testatrix  by  her  will  appointed  executors, 
and  bequeathed  certain  legacies,  and  bjr  a  codicil,  made  on 
the  same  day,  she  bequeathed  "the  foreign  bonds,  amount- 
ing to  about  £8,000  in  nominal  value,  purchased  with  the 
economies  of  my  own  marriage  settlement,"  to  a  person 
named.  At  the  date  of  the  will  and  of  her  death  the  testatrix 
was  possessed  of  about  £7,600  foreign  and  £500  Australian 
bonds.  The  question  was,  whether  the  colonial  bonds  passed 
nnder  the  descnption  of  ''Foreign  Bonds." 

Dickinson^  Q.C.,  and  D.  Sturges^  for  the  plaintiflPs. 

JSddiSy  Q.C.,  Sind  Phear;  Hastings,  Q.C.,  and  MetTiold; 
W.  Pearson^  Q.C.,  and  KeJcewich;  and  Samuel  Dickinson^ 
for  the  defendants. 

Hall,  V.C:  In  my  opinion  these  bonds,  which  were 
issued  by  the  colony  of  New  South  Wales,  Australia,  are 
not  included  in  the  gift  of  foreign  bonds. 

Solicitors:  Keighley  &  Oething ;  Fern  &  Co.;  Frederick 
Holt.  . 
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[4  Chancery  Division,  98.] 
C.J.B.,  Not.  6,  1876. 

*/7i  re  Bryant.  [98 

CoHtempt  of  Court — Breach  of  Injunction — Notiee  by  Tdegram, 

A  sheriff's  officer  and  an  anctioneer  proceeded  with  the  sale  of  the  property  of  a 
trader  seized  under  a  fi,  fa,  after  they  had  received  notice  by  a  letter  from  the 
debtor's  solicitor  that  he  had  filed  a  liquidation  petition,  and  had  also  recfeived  notice 
by  telegjam  that  the  Court  of  Bankruptcy  had  made  an  order  restraining  further 
proceedings  under  the  writ : 

Htld^  that  the  sheriff's  officer  and  the  anctioneer  had  been  guilty  of  contempt  of 
court,  and  that  they  must  pay  the  costs  of  a  motion  to  commit  them. 

On  the  28th  of  July,  1876,  a  writ  of  fi.  fa.  for  the  snm  of 
£54  7*.  Qd.  was  issued  out  of  the  Common  Pleas  Division  at 
the  suit  of  J.  E.  Walford  against  Thomas  Bryant,  a  trader, 
and  on  the  31st  of  July,  John  Orrid^e,  an  officer  of  the 
sheriff  of  Hertfordshire,  seized  the  goods  of  Bryant  in  his 
dwelling  house  at  Cheshunt,  and  instructed  John  Crawter, 
an  auctioneer,  to  proceed  to  a  sale  without  delay.  Crawter 
advertised  the  sale  to  take  place  on  the  8th  of  August.  On 
the  3d  of  August,  Oriidge,  who  resided  at  Hertford,  wrote 
to  Crawter,  who  resided  at  Cheshunt,  that  he  had  given  too 
long  a  notice  of  sale,  and  that  he  had  better  try  and  fix 
an  earlier  day.  On  the  same  3d  of  August  Bryant  filed  a 
liquidation  petition  in  the  London  Bankruptcy  Court,  and 
a  receiver  of  his  property  was  appointed.  Immediately 
after  the  filing  of  the  petition  his  solicitors  sent  a  letter 
to  Crawter,  giving  him  notice  that  the  petition  had  been 
filed,  and  that  application  would  be  made  at  the  sitting 
of  the  court  the  next  day  (the  4th  of  August)  to  restrain 
further  proceedings  under  the  execution.  A  similar  letter 
was  sent  to  Orridge.  Crawter  received  the  letter  sent  to 
him  on  the  morning  of  the  4th  of  August,  but  Orridge  did 
not  receive  his  letter  until  4.30  p.  m.,  it  having  been  addressed 
to  him  by  mistake  at  Cheshunt  instead  of  Hertford.  He 
had,  however,  in  the  morning  been  informed  by  Crawter  of 
the  letter  which  he  had  received.  At  the  sitting  of  the  court 
on  the  morning  of  the  4th  of  August,  upon  the  application 
of  Bryant  and  the  receiver,  an  order  was  made  restraininff 
the  sheriff  and  Walford  *from  taking  any  further  pro-  [99 
ceedingsupon  the  judgment  until  after  the  11th  oi  August. 

Soon  after  this  order  had  been  made  Bryant's  solicitors 
sent  a  telegram  to  Orridge  as  follows:  "  Walford  against 
Bryant.  Injunction  staying  sale  and  further  proceedings 
granted  this  morning.     Order  will  be  served  as  soon  as  pos- 
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Bible."  A  similar  telegram  was  sent  to  Crawler.  Orridge 
received  the  telegram  at  Hertford  about  1.15  p.m.  The 
telegram  sent  to  Ci-awter  was  received  at  his  office  at  Ches- 
hunt  between  12  and  1  in  the  afternoon.  Meanwhile  it  had 
been  arranged  between  Orridge  and  Crawter  that  the  sale 
should  take  place  nn  the  4th  of  August  instead  of  the  8th,  and 
as  Crawter  was  unable  to  conduct  the  sale  himself  on  that  day, 
he  requested  James  Death,  who  had  formerly  been  his  part- 
ner, to  conduct  it  for  him.  The  telegram  sent  to  Crawter  was 
shown  to  Death  at  12.50  p.m.  Notwithstanding  this  Death 
had  the  sale  published  by  the  public  crier  in  Cheshunt,  and 
commenced  the  sale  shortly  after  3  o'clock,  and  it  was  con- 
tinued till  5.40,  when  the  debtor  himself  arrived  from 
Xfondon  with  an  office  copy  of  the  restraining  order,  and 
thereupon  the  sale  was  stopped.  But  by  tuat  time  the 
greater  part  of  the  goods  had  been  sold. 

On  the  7th  of  August  the  Chief  Judge  gave  leave  to  serve  a 
notice  of  motion  for  the  6th  of  November  to  commit  Orridge 
and  Death  for  contempt  of  court  in  selling  the  goods.  This 
notice  was  served,  and  the  motion  now  came  on  to  be  heard. 

Finlay  Knight^  for  the  motion :  It  was  incumbent  on 
the  respondents  to  stop  the  sale  as  soon  as  they  had  knowl- 
edge from  any  reasonable  source  that  the  restraining  order 
had  been  made.     The  notice  by  telegram  was  sufficient. 

Lumley  Smithy  for  the  respondents :  There  was  no  inten- 
tion to  commit  any  contempt  of  court.  The  sheriflTs  officer 
was  in  a  dilemma,  for  he  feared  that  he  should  be  liable  to 
the  execution  creditor  if  he  delayed  the  sale.  But  he  in- 
structed Death  to  stop  the  sale  at  once  if  he  was  served  with 
any  order  of  the  court.  It  is  an  important  question  whether 
a  sheriff  or  his  officer  is  bound  to  pay  attention  to  anything 
but  an  actual  order  of  the  court  served  upon  him.  A  tele- 
100]  gram  might  be  sent  *by  any  unauthorized  person, 
and  might  state  what  was  untrue.  In  the  present  case  the 
debtor  had  ample  time  to  serve  the  order  before  the  sale 
commenced.  The  evidence  shows  that  there  were  several 
trains  by  which  he  could  have  reached  Cheshunt  before  the 
sale  began. 

Bacon,  C.  J. :  This  is  a  positively  undefended  case.  There 
can  be  no  kind  of  excuse  for  the  conduct  which  the 
sheriffs  officer  has  thought  fit  to  pursue.  He  knew,  or 
ought  to  have  known,  that  aft^r  notice  of  an  act  of  bank- 
ruptcy he  should  have  suspended  his  proceedings.  There 
was  no  urgency  in  the  case ;  it  was  not  incumbent  on  him 
to  sell  at  once,  and  it  is  no  reason  for  his  selling  to  say  that 
he  incurred  a  liability  to  the  execution  creditor.    It  is  per- 
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fectly  clear  that  he  knew  that  an  act  of  bankrnptcy  had 
been  committed,  and  he  admits  that  a  telegraphic  commn- 
Jiication  had  been  made  to  him  before  the  sale  of  the  fact 
that  an  injunction  to  restmin  the  sale  had  been  ordered  by 
the  court.  He  and  the  auctioneer  are  both  equally  to  blame. 
They  both  violated  what  they  must  have  known  to  be  the 

Slain  law,  and  proceeded  to  sell.  What  may  have  been  the 
amage  caused  to  the  estate  I  have  no  means  of  knowing  at 
present ;  b-ut  it  is  incumbent  upon  the  court  to  insist,  for 
the  sake  of  justice,  and  in  regard  to  the  rights  of  creditors, 
that  wlien  injunctions  are  granted  they  shall  be  obeyed.  It 
is  an  admitted  fact  that  an  injunction  had  been  granted, 
and  tliat  the  sheriflPs  officer  and  the  auctioneer  after  they 
knew  this  disregarded  it,  and  proceeded  to  a  sale.  As  soon 
as  the  sheriflPs  officer  knew  that  an  injunction  had  been  ap- 

Elied  for,  or  was  about  to  be  applied  for  (I  do  not  say  that 
e  was  bound  to  take  any  notice  of  the  intention),  without 
instructions  from  anybody,  and  without  any  risk  to  himself, 
he  could  have  postponed  the  sale.  But  instead  of  this  he 
chose,  in  violation  of  the  law  and  in  contempt  of  the  court, 
to  proceed  to  a  sale,  thereby  occasioning  not  only  loss  but 
considerable  expense 'to  the  estate.  I  am  willing  to  believe 
tliat  he  did  not  intend  to  commit  a  contempt  of  the  court, 
but  I  find  that  he  did  wilfully  and  with  full  knowledge  dis- 
obey the  order.  I  am  not  pressed  to  make  an  order  for 
commitment,  though  that  would  be  the  proper  thing  to  do. 
I  am  told  that  the  money  produced  by  ^'^the  sale  is  [101 
still  in  the  sheriffs  lianas,  and,  upon  his  undertaking  to 
pay  it  over  to  the  trustee,  I  order  that  these  two  gentlemen 
do  pay  the  costs  of  this  application. 

Finlay  Knight  asked  that  an,  inquiry  might  be  directed 
as  to  the  damage  occasioned  to  the  estate  by  the  sale. 

Bacon,  C.J.:    I  cannot  do  that. 

Solicitors:  Harper^  Broad  &  Battock ;  Pater son^  8now& 
Burney. 

Though  an  injanction  be  served  upon  In  order  to  make  a  valid  service  of 

a  party  to  whom  it  is  not  addressed,  be  an    injunction    the   original  must  be 

is  not  bound  thereby:   Edmonstone  «.  shown ;  service  of  a  copy  only,  with 

McLoud,  19  Barb.,  857,  16  N.  Y.,  543  ;  notice  that  it  is  a  copy  of  the  original, 

Watson  v.  Qallup,  9  How.  Pr.,  425.  is  not  sufficient :   Watspn  'o.  Fuller,  9 

A  party  who  has  actual  knowledge  How.  Pr.,  425. 

and  notice  of   an  injunction  against  When  a  party  has  actual  notice  of 

him  is  guilty  of  a  contempt,  although  an  injunction  it  is  sufficient  to  impose 

it  may  not  have  been  formally  served  upon  him  the  duty  of  obeying  it,  at 

upon  him  :   Sootf  v.  Beeker,  4  Price,  least  so  far  as  the  pecuniary  rights  of 

846 ;  Lewes  t.  Lewes,  5  Price,  518.  the  plaintiff  are  concerned,  although 

See  2  Wait's  Pr.,  109.  on  making  service  upon  the  defendant 

19  Eng.  Bep.  88 
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the  oriffihal  injanction  order  was  not  who  stood  to  him  in  the  relation  of 

exhibited  to  him  :  Livingston  v.  Swift,  a  subordinate,   whose  movements  he 

23  How.  Pr.,  1.  coald  legally  control :  People  «.  Alba- 

A  party  after  knowledge  or  service  ny,  etc.,  20  How.  Prac,  358,  2  Wait's 

of  an  injanction  is  guilty  of  contempt,  Prac.,   109  ;    People  v,  Sturteyant,  9 

if  he  do  not  interfere  to  prevent  a  sub-  N.  Y.,  263. 
sequent  violation  thereof  by  a  party 


[4  Chancery  Division,  101.] 
C.J.B.,  Nov.  18,  1876. 

In  re  Lewer.      Bx  parte  Wilkes. 

TruM  Fund — AwtgnmenJt — Notice — Priority — Jhttiee  hitntdf  an  Attignet. 

A  tmstee  who  receives  notice  of  an  assignment  of  the  tmst  fund  made  by  the 
qtie  tru&tSB  not,  in  the  absence  of  inquiry,  bound  to  inform  the  person  giving  him  the 
notice  that  he  himself  has  a  prior  assignment  By  omitting  to  g^ve  that  information 
the  trustee  will  not  lose  his  priority. 

This  was  an  appeal  from  a  decision  of  the  jadge  of  the 
East  Stonehouse  County  Court. 

E.  G.  Lewer  formerly  carried  on  business  in  partnership 
with  Gr.  P.  Reed.  In  1875  Reed  instituted  a  suit  in  the 
Court  of  Chancerv  against  Lewer  for  dissolution  of  the  part- 
nership, and  on  the  16th  of  July,  1876,  a  decree  for  dissolu- 
tion as  from  the  6th  of  July,  1876,  was  made.  And  it  was 
also  ordered  that  W.  W.  Arliss  and  E.  Wilkes  should  be 
appointed  joint  receivers  to  collect  and  get  in  the  outstandine 
debts,  and  to  realize  the  other  assets  of  the  partnership,  ana 
it  was  ordered  that  (after  payment  of  costs  and  the  remu- 
neration of  the  receivers)  Arliss  and  Wilkes  should  pav  the 
residue  of  the  moneys  to  be  received  by  them  to  Reed  and 
Lewer  according  to  their  respective  rights  and  interests  un- 
der the  partnersnip  agreement. 

Lewer  afterwards  carried  on  alone  the  business  of  a  brewer 
at  Plymouth.  On  the  6th  of  September,  1875,  he,  in  order 
1 02]  to  *secure  to  Wilkes  a  debt  of  £697  Is.  lid.,  gave  him 
the  following  order : — 

"Sept.  6,  1876. 
"To  Messrs.  W.  W.  Arliss  and  Wilkes. 

Reed  &  Lewer  in  Chancery. 
"  I  hereby,  anthorize  you  to  pay  to  Mr.  Wilkes  the  amonnt 
due  to  me  for  goods  supplied  in  the  above  estate,  for  which 
his  receipt  will  be  a  sufficient  discharge. 

"(Signed)         E.  O.  Lewer." 

The  signature  was  written  across  a  receipt  stamp.  Notice 
of  this  order  was  given  to  Arliss  on  the  3d  of  November, 
1875. 
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On  the  18tli  of  September,  1875,  Lewer  sfgned  in  favor  of 
Messrs.  Garrard  &  ioartram,  wine  merchants,  to  whom  be 
then  owed  a  sum  of  more  than  £2,000,  the  following  order : — 

"Sept.  18th,  1875. 
*'To  Mr.  Edwin  Wilkes. 

"Reed  &  Lewer. 
"I  hereby  authorize  and  request  jrou  to  pay  the  balance 
of  money  due  to  me  for  goods  supplied  in  the  above  estate, 
which  I  estimate  at  between  £500  and  £600,  to  Messrs.  Gar- 
rard &  Bartram,  whose  receipt  shall  be  sufficient  discharge 
to  you  for  the  same. 

"(Signed)       E.  G.  Lewer." 
The  signature  was  written  across  a  receipt  stamp. 

The  same  day  notice  of  this  order  was  given  to  Wilkes, 
who  signed  the  following  acceptance  of  the  notice : — 

"18th  Sept.,  1876. 
"I  accept  the  above  order  and  undertake  to  pay  the  bal- 
ance collected  by  me  in  the  above  estate,  and  due  to  you  for 
goods  supplied,  to  Messrs.  Garrard  &  Bartram.    I  estimate 
the  balance  at  about  £500. 

"(Signed)        E.  Wilkes, 

"Receiver." 

The  signature  was  written  across  a  receipt  stamp.  This 
order,  with  the  acceptance,  was  then  sent  by  Lewer  to  Gar- 
rard &  *Bartram.  Arliss  did  not  receive  any  notice  [103 
of  this  order  until  the  3d  of  March,  1876. 

On  the  16th  of  December  Wilkes,  with  the  assent  of 
Arliss,  appropriated  £400,  a  part  of  the  sum  then  in  the 
hands  or  the  receivers,  to  satisfy  his  own  claim  under  the 
order  of  the  6th  of  September,  1876.  After  this  there  ^vas 
not  enough  left  to  satisfy  the  claim  of  Garrard  &  Bartram. 

On  the  4th  of  February,  1876,  Lewer  filed  a  liquidation 
petition.  The  creditors  met,  but  passed  no  resolutions,  and 
ultimately  Lewer  was  adjudicated  a  bankrupt.  Arliss  was 
appointed  trustee.  Garrard  &  Bartram  claimed  to  be  en- 
titled to  be  paid  their  charge  in  priority  to  that  of  Wilkes, 
and  they  applied  to  the  conntv  court  for  an  order  declaring 
them  entitled  to  the  balance  or  moneys  then  in  the  hands  of 
Arliss  and  Wilkes  as  receivers  in  the  snit,  or  which  had 
since  the  date  of  the  order  of  the  18th  of  September,  1876, 
been  received  by  Arliss  and  Wilkes,  or  either  of  them,  or 
by  Arliss  as  trustee,  and  for  an  order  for  payment  accord- 
ingly, and  also  for  an  order  that  Wilkes  should  forthwith 
pay  to  Garmrd  &  Bartram  any  moneys  on  account  of  such 
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balance  which  he  had  received  and  applied  to  his  own  use 
since  the  18th  of  September,  1875. 

There  was  evidence  that  when  the  notice  of  Grairard  & 
Bartram's  charge  was  given  to  Wilkes,  he  told  them  noth- 
ing about  his  own  prior  charge.  The  judge  held  that 
Wilkes,  when  he  assented  to  the  second  cliarge  in  favor  of 
Garrard  &  Bartram,  ought  to  have  informed  them  of  his 
own  prior  charge,  and  that,  as  he  had  not  done  so,  he  had 
lost  nis  priority.  His  honor,  therefore,  ordered  that  the 
£400  (which  had  been  previouslj'  paid  into  court  by  Wilkes) 
should  be  paid  out  to  Garrard  &  Bartram,  and  also  de- 
clared that  Garrard  &  Bartram  were  entitled  to  so  much 
of  the  funds  remaining  in  the  hands  of  the  receivers  as 
should  belong  to  Lewer' s  estate.     Wilkes  appealed. 

De  Oex^  Q.C.,  and  Finlay  KnigfU^  for  tne  appellant : 
Wilkes  was  not  bound  to  communicate  the  existence  of 
his  own  assignment  to  Garrard  &  Bartram.  They  made  no 
inquiry  of  him.  They  did  not  tell  him  that  they  were  going 
104]  to  advance  *money,  and  they  were  not  induced  by 
him  in  any  way  to  alter  their  position.  They  referred  to 
Stephens  v.  Venahles  (*). 

Roxburgh^  Q.C.,  and  J".  Henderson^  for  Garrard  &  Bar- 
tram :  The  appellant's  conduct  amounted  to  fraud,  or,  at 
least,  to  negligence.  He  ought  to  have  informed  us  of  his 
prior  assignment.  The  fair  construction  of  the  word  "bal- 
ance" in  his  acceptance  of  our  notice  is  that  it  meant  the 
whole  sum  that  should  be  coming  to  Lewer  in  the  suit. 
Though  it  is  the  duty  of  an  assignee  of  a  trust  fund  to  in- 
quire of  the  trustee  whether  he  knows  of  any  prior  charge 
in  favor  of  a  third  party,  it  is  a  fraud  on  the  part  of  the 
trustee  to  conceal  his  own  charge. 

Beresford^  for  the  trustee. 

Bacon,  C.J.:  This  case  is  not  without  diflBculty.  There 
is,  however,  no  attempt  to  dispute  that  Wilkes  had  a  good 
security  upon  whatever  was  coming  to  Lewer  in  the  suit. 
Having  this  security,  there  was  presented  to  him  the  order 
of  the  18th  of  September  in  favor  of  the  respondents,  and 
he  accepted  it.  The  only  question  is  whether  it  was  in- 
cumbent on  him  when  he  did  this  to  explain  to  them  that 
he  himself  had  a  previous  security  upon  the  fund.  I  know 
of  no  authority  for  saying  that  it  was  his  duty  to  do  that. 
Suppose  the  case  of  bankers  receiving  notice  of  a  cliarge 
upon  all  the  moneys  coming  to  their  nands  on  behalf  of  a 
customer,  would  they  be  pi'ecluded  from  afterwards  setting 
up  the  ordinary  bankers  lien  for  the  balance  of  the  cos- 

P)  80  Bea7.»  626. 
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tomer's  overdrawn  accoant  if  they  did  not,  when  the  notice 
was  given  them,  disclose  the  fact  that  the  accoantwas  over- 
drawn ?  There  is  no  suggestion  of  any  inducement  on  the 
part  of  Wilkes  to  the  respondents  to  advance  their  money. 
The  simple  question  is  whether  it  is  the  duty  of  the  trustee 
of  a  fund  who  has  himself  a  charge  upon  it  to  communicate 
that  charge  to  a  person  who  gives  him  notice  of  a  subsequent 
charge.  That  is  all.  I  cannot  see  that  there  is  any  such 
duty,  though  it  may  be  regretted  that  the  appellant  did  not 
inform  the  *respondents  of  his  charge.  1  do  not  [105 
think  the  order  of  the  county  court  can  be  sustained  ;  but 
the  case  is  much  too  near  to  the  wind  for  me  to  make  any 
order  as  to  costs. 

Solicitors  for  appellant:   Vizard^  Chowder  <fe  Co.j  agents 
for  W.  Adams,  Plymouth. 
Solicitor  for  Garrard  &  Bartram  :  J.  Pettengill. 
Solicitor  for  trustee :  /.  P.  Pearse^  Plymouth. 


[4  Chancery  Division,  108.] 
M.R.,  Aug.  1 :   C.A.,  Nov.  16,  22,  1876. 

*7>i  re  Phcenix  Besskmer  Steel  Company.    [108 
Ex  parte  Carnforth  Hematite  Iron  Company. 

Raeiuion  of  Contract —  Contract  for  Sale  by  Periodical  Inatalmenit — Inaolveney  of 
Fnrehaser — JtifflU  of  Vendor  to  refuse  to  deliver  without  Ccuh  Payment, 

The  C.  Iron  Company  in  October,  1874,  contracted  to  supply  the  P.  Steel  Company 
with  iron  at  a  certain  price,  to  be  delivered  in  monthly  instalments  and  to  be  paid 
fur,  as  to  some,  by  bills  at  four  months,  and  as  to  the  rest,  by  cash  at  a  certain  len^h 
of  credit.  The  instalments  were  delivered  till  the  month  of  February,  1875,  inclusive. 
In  which  month  the  puchaaing  company  called  a  meeting  of  their  principal  creditors, 
and  stated  that  they  were  carrying  on  the  business  at  a  loss  and  were  short  of  work- 
ing capital,  and  asked  for  an  extension  of  credit  in  their  existing  contracts,  which 
however  was  refused  them.  The  selling  company  then  refused  to  deliver  any  more 
iron  except  upon  immediate  cash  payments,  and  in  consequence  of  that  refusal  the 
purchasing  company  gave  notice  to  rescind  the  contract.  The  purchasing  company 
continued  to  carry  on  the  business  after  the  meeting,  and  endeavored  to  raise  fresa 
capital  by  issuing  preference  shares,  but  in  June,  1875,  they  passed  a  resolution  for 
winding  up.  The  selling  company  claimed  to  prove  for  damages  for  breach  of  the 
contract  against  the  estate  of  tiie  purchasing  company: 

Htld  (aHirming  the  decision  of  the  Master  of  the  Rolls),  that  there  was  no  such 
declaration  of  insolvency  at  the  meeting  in  February  as  to  justify  the  sellini^  com- 
pany in  refusing  to  deliver  iron  except  for  cash  payments;  and  consequently  that 
the  purchasing  company  had  a  right  to  rescind  the  contract;  and  the  claim, for  dam- 
ages was  dismissed. 

In  order  Ui  juntify  the  vendors  in  such  a  case  in  exercising  their  right  of  refusal 
to  deliver,  there  must  be  such  proof  or  admi»aion  of  the  insolvency  of  the  purchasers 
at  the  time  as  amounts  to  a  declaration  of  Intention  not  to  pay  for  the  goods. 

This  was  an  appeal  by  the  Carnforth  Hsematite  Iron 
Company  from  the  refusal  of  the  Master  of  the  Rolls  to  ad- 
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mit  them  to  prove  for  £2,138  damages  in  the  liqaidation.OL 
the  Phoenix  Bessemer  Steel  Company,  Limited. 

On  the  Slst  of  October,  1874,  the  Carnforth  Company  en- 
tered into  the  contract  with  the  Phoenix  Company  for  a  sale  to 
them  of  2,500  tons  of  pi^  iron,  as  to  1.2S0  tons  at  £5  per  ton, 
and  as  to  the  other  1,260  tons  at  £4  17^.  6d.  per  ton,  **to  be 
delivered  at  the  Bayers'  Siding  at  Icklea  over  the  next  ten 
montlis,  say  in  aboat  equal  monthly  quantities ;  payment 
109]  by  four  months'  bill  net,  or  *cash  less  2 J  per  cent, 
discount  on  the  10th  of  the  month  next  following  each  de- 
livery." , 

On  the  4th  of  November,  1874,  'a  second  contract  was 
signed,  whereby  the  Carnforth  Company  sold  to  the  Phoenix 
Company  2,600  tons  of  pig  iron,  at  the  same  price,  to  be 
delivered  in  the  same  manner  as  in  the  former  contract  over 
the  next  ten  months,  but  the  terms  were  to  be  ^^  payment  in 
cash  on  the  16th  day  of  the  month  next  following  each  de- 
livery, less  2J  per  cent,  discount." 

On  the  11th  of  January,  1876^  a  further  contract  was  en- 
tered into,  whereby  the  Carnforth  Company  sold  to  the 
Phoenix  Company  200  tons  of  pig  iron,  at  £4  10*.  a  ton,  to 
be  delivered  at  the  same  place  ^Mn  abont  equal  proportions 
over  the  next  four  months,  commencing  at  once;  pay- 
ment cash  on  the  10th  of  the  month  next  following  each 
delivery,  less  2J  per  cent,  discount." 

Under  the  first  contract  the  Carnforth  Company  delivered 
to  the  Phoenix  Company  266  tons  in  November,  1874,  262 
tons  in  December,  1874,  180  tons  in  January,  1876,  and  102 
tons  in  February,  1875. 

Under  the  second  contract  they  delivered  only  42  tons 
early  in  November,  1874 ;  but  further  deliveries  under  this 
contract  were  suspended  at  the  request  of  the  Phoenix  Com- 
pany, and  such  deliveries  as  were  afterwards  made  were 
made  under  the  first  contract.  No  deliveries  were  made 
under  the  third  contract. 

On  the  24th  of  February,  1876,  the  Phoenix  Company 
called  a  meeting  of  their  principal  creditors,  to  which  th»*y 
invited  the  Carnforth  Company  to  send  a  representative. 
In  the  letter  of  invitation  the^  stated  that  it  was  '^a  private 
meeting  of  two  or  three  of  their  friends." 

At  this  meeting,  which  was  attended  by  the  secretary  of  tlie 
Carnforth  Company,  a  statement  of  the  affairs  of  the  Phoe- 
nix Company  was  laid  before  the  creditors  present. 

The  secretary  of  the  Carnforth  Company  stated  in  his 
affidavit  that  it  appeared  from  this  statement  that  the  Phoe- 
nix Company  were  insolvent ;  but  the  account  given  by  the 


Vol.  .IV.]  CHANCERY  DIVISION.  703 

O.A.      Id  re  Phoenix  Bessemer  Steel  Co.    Ex  parte  Camforth  Hematite  Co.      1876 

secretary  of  the  meeting  of  the  Phcenix  Company  was  as 
follows: — 

"The  meeting  was  called  with  a  view  to  an  arrangement 
being  made  with  the  principal  creditors  of  the  Phcenix  Com- 
pany for  an  ^extension  of  credit  as  to  the  accounts  [110 
then  due  or  immediately  falling  due,  and  for  modifying 
the  terms  of  the  existing  contracts  for  supplies  of  pig  iron 
by  substituting  four  months'  acceptances  for  cash  payments. 
The  statement  of  affairs  laid  before  the  said  meeting  did  not 
show  that  the  Phoenix  Bessemer  Company  was  then  insol- 
vent, the  fact  being,  that  out  of  a  nominal  capital  of  £100,000, 
of  which  £80,000  bad  been-paid  up,  the  said  Company  had 
sustained  losses  to  the  extent  of  £40,000,  or  thereabouts. 
Such  statement  did,  however,  show  that  the  said  Phcenix 
Company  was  short  of  working  capital,  and  that,  having 
regard  to  its  large  turnover,  the  company  would  riot  be  able 
to  continue  its  business  unless  credit  were  given  to  it,  or 
further  capital  was  supplied." 

The  creditors  of  the  company  did  not,  however,  fall  in 
with  the  views  of  the  directors  of  the  Phoenix  Company, 
and  the  directors  accordingly  called  a  general  meeting  of 
the  shareholders  for  the  12th  of  March,  1875,  for  the  pur- 
pose of  calling  up  an  increase  of  capital. 

In  the  meantime  the  Carnforth  Company  called  upon  the 
Plicenix  Company  to  pay  £210,  which  was  due  on  the  10th 
of  December,  for  the  delivery  under  the  second  contract, 
and,  as  it  was  overdue,  called  upon  them  to  deduct  1  per 
cent,  discount  instead  of  2}  per  cent.  This  amount  was 
paid  after  some  delay.  The  Plicenix  Company  also  met  the 
bill  drawn  on  them  by  the  Carnforth  Company,  which  be- 
came due  in  March,  and  accepted  bills  for  their  other  deliv- 
eries, which  were,  however,  dishonored  at  maturity. 

On  the  10th  of  March  the  Carnforth  Comj)any  wrote  to 
the  Phoenix  Company  as  follows : — 

"  In  the  view  of  the  shareholders  meeting,  we  beg  of  you 
to  impress  upon  them  that  cash  payments  for  pig  iron  will 
in  future  be  the  rule,  and  that  to  compete  favorably  suflB- 
cient  capital  should  be  forthcoming  to  enable  business  to 
be  carried  on  upon  those  terms  if  it  is  to  be  carried  on  suc- 
cessfully." 

On  the  12th  of  March  the  meeting  of  the  shareholders  was 
held,  and  a  committee  of  investigation  was  appointed,  who 
recommended  that  fresh  capital  to  the  amount  of  £20,000 
should  be  ^created  by  the  issue  of  preference  shares,  [111 
and  tliis  was  resolvedl  upon  by  the  shareholders  at  a  meet- 
ing held  on  the  9th  of  April. 
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In  reply  to  the  letter  of  the  10th  of  March  the  Phceaix 
Company  wrote  on  the  13th  of  March  as  follows : — 

"  We  note  in  your  letter  that  j'ou  say  'cash  payments  for 

?ig  iron  will  in  future  be  the  rule.'  We  shall  expect  you, 
owever,  to  complete  your  contracts  under  the  terms  ar- 
ranged, h.y  which  time  we  believe  we  shall  be  in  a  positicin 
to  obtain  such  terms  as  will  be  advantageous  to  ourselves, 
and  perhaps  mutually  advantageous  to  your  firm,  should 
we  prefer  to  continue  business  with  you." 

The  Carnforth  Company,  however,  declined  to  deliver  any 
more  iron  without  cash  payments,  the  last  delivery  having 
been  made  on  the  9th  of  Februarv ;  and  on  the  23d  of  April 
the  Phoenix  Company  wrote  to  them  as  follows : — 

"  As  you  decline  to  deliver  the  iron  against  your  contracts, 
according  to  the  terms  thereof  we  beg  to  inform  you  that 
we  cancel  rhem." 

There  was,  however,  no  evidence  that  the  Carnforth  Com- 
pany actually  received  this  letter. 

The  Phcenix  Company  continued  to  carry  on  their  busi- 
ness till  May,  1875,  but  the  issue  of  preference  shares  having 
failed  to  produce  more  than  £13,000,  and  a  firm  of  Gilead 
Smith  &  Co.,  whose  acceptances  they  had  taken  to  the 
amount  of  £14,166,  having  stopped  payment,  a  meeting  of 
shareholders  was  held  on  the  9th  of  tfune,  wl)en  resolutions 
were  passed  for  winding  up  the  company  voluntarily.  At 
this  meeting  a  statement  was  presented  to  the  meeting,  by 
which  it  appeared  that  their  assets,  including  the  unpaid 
capital  and  the  value  of  the  plant  and  buildings,  exceeded 
their  liabilities. 

The  Carnforth  Company  claimed  to  prove  as  creditors  for 
£2,138  for  damages  for  the  breach  of  the  three  contracts, 
which  the  liquidators  refused  to  allow. 

The  case  was  brought  before  the  Master  of  the  Rolls  on  the 
Ist  of  August,  1876. 

Locock  Webb^  Q.C.,  and  Alfred  Bailey ^  appeared  for  the 
Carnforth  Company. 

112]    '^ Bagshawe^  Q.C.,  and  G.  C.  Price^  for  the  liquidators 
of  the  Phoenix  Company. 

Jessel,  M.R.:  There  are  three  contracts.  The  first, 
which  is  the  most  material  one,  was  a  credit  at  four  months' 
bill,  net,  or  cash  less  2^  per  cent,  discount,  on  the  lOth  of 
the  month  next  following  each  delivery ;  that  is,  a  credit  of 
four  months  if  credit  should  be  taken.  The  other  two  con- 
tracts were  for  credit  on  the  15th  and  lOth  of  the  next  month 
respectively.  They  are  contracts  of  minor  importance, 
though  the  amount  of  damages  on  the  second  is,  1  think, 
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lather  more  than  that  on  the  first.  The  question  is,  whether 
there  was  such  notice  of  insolvency  as  entitled  the  vendor 
to  refuse  to  deliver  any  more  without  cash,  that  is,  to  alter 
the  terms  of  the  contract. 

As  I  understand  the  decisions,  where  there  has  been  actual 
insolvency,  or  a  declaration  that  the  purchaser  does  not 
choose  to  pay,  the  vendor  is  not  bound  to  deliver  without 
the  cash.  It  is  unreasonable  to  say  that  he  commits  a 
breach  of  contract  by  not  delivering  that  which  he  has  notice 
will  not  be  paid  for.  All  the  cases  on  the  point  are,  I  think, 
summed  up  in  Ex  parte  ChaVmers  (*)  by  Lord  Justice  Hel- 
lish, who,  after  reviewing  the  cases,  said :  "  Had  the  vendor 
in  this  case  a  right  to  refuse  \  In  my  view,  that  depends  upon 
the  qestion  whether  the  insolvent  purchaser  was  ready  and 
willing  to  pay  the  price  both  of  the  November  and  Decem- 
ber instalments.  It  is  clear  that  he  was  not."  Then  he 
goes  on  to  say  why  not,  namely,  because  he  had  given  notice 
of  insolvency,  which  means  that  he  did  not  intend  to  pay. 
Therefore  the  real  question  here  is  whether  the  company  had 
given  notice  of  insolvency,  that  is,  of  not  intending  to  pay. 

The  circumstances  are  these:  [His  Lordship  then  stated 
the  circumstances  down  to  the  25th  of  May,  1875,  when 
certain  acceptances  of  the  firm  of  Gilead  Smith  &  Co.  to  the 
Phoenix  Company  were  dishonored,  and  that  firm,  being 
indebted  to  the  company  or  their  indorsees  on  acceptances 
under  discount  to  the  amount  of  £14,155,  immediately  after- 
wards suspended  payment,  which  led  to  the  company  being 
placed  in  liquidation.] 

*Under  these  circumstances,  was  there  a  declaration  [113 
of  insolvency  in  the  sense  of  a  notice  to  the  vendors  that 
they  would  not  be  paid  \  Take,  first,  the  four  months'  ac- 
ceptances. There  was  no  such  notice.  On  the  contrary, 
on  the  13th  of  March,  1875,  the  vendors  were  told  the  com- 
pany would  be  in  a  position  to  pay  them  if  they  carried  out 
their  contract  according  to  the  terms  of  the  credit  for  four 
months  and  one  month.  Nor  were  they  so  told  at  the 
original  meeting,  though  there  was  an  endeavor  to  get  time, 
which  was  refused ;  all  parties  understood  that  there  was 
an  endeavor  to  raise  £20,000  by  preference  capital.  There 
was  a  large  amount  of  assets  in  possession  of  the  company 
jover  its  liabilities,  which  one  of  the  parties  before  me  treats 
as  an  actual  surplus,  while  the  other  party  denies  that  it 
should  be  so  treated,  from  the  circumstance  that  they  wanted 
time  to  pay. 

Under.tnese  circumstances,  can  I  hold  that  there  was  such 

0)  Law  Rep..  8  Ch.,  289,  298. 

19  Eng.  Bep.  89 
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a  declaration  of  insolvency  as  amounted  to  notice  to  the 
vendors  that  their  bills,  if  given,  would  not  be  paid,  so  that 
it  made  it  unreasonable  to  call  upon  them  to  perform  their 
contract  i  In  the  absence  of  any  decision,  I  do  not  think  I 
ou^ht  to  carry  the  doctrine  further. 

The  principle,  no  doubt,  is  not  to  interfere  with  men's 
contracts,  and  not  to  imply  a  term  unnecessarily,  but  the 
courts  have  gone  to  this  extent — they  have  said,  when  tliere 
is  an  insolvency  declared,  which  amounts  to  a  notice  to  the 
vendor  that  he  will  not  be  paid,  it. is  unreasonable  to  sup- 
pose that  persons  contracted  in  view  of  that  contingency, 
and  intended  that  the  vendor  should  be  liable  in  damages 
for  not  delivering  goods  when  it  was  certain  that  he  would 
not  be  paid  for  them.  It  is  similar  to  the  ddctrine  of  stop- 
page in  transitu^  by  which,  on  the  insolvency  of  the  pur- 
chaser becoming  known,  the  vendor  mav  stop  his  goods  and 
{)revent  them  from  being  delivered,  although  perhaps  by 
aw  the  legal  right  of  possession  has  passed  from  the  ven- 
dor to  the  purchaser.  Tiiose  are,  so  to  say,  terms  implied 
by  the  law  of  contracts,  or  rather  they  are  legal  additions 
made  to  the  contract  in  view  of  their  reasonableness,  but 
you  are  not  to  alter  men's  written  contracts  without  that 
ground. 

It  appears  to  me  that,  in  order  to  bring  the  case  within 
the  rule,  there  must  be  that  sort  of  insolvency  declared 
114]  which  ought  to  *8atisfy  every  reasonable  man  that 
there  is  no  intention  on  the  part  of  the  purchaser  to  pay 
for  the  goods,  and  no  probability  that  he  will  pay  for  them. 
I  think  that  is  the  way  in  which  Lord  Justice  Mellish  in- 
tends to  put  it  in  JEx  parte  Chalmers  ('),  in  which  case  he 
says:  ''lam  therefore  of  opinion  that  in  the  present  case, 
when  the  insolvency  of  the  purchaser  had  been  declared, 
the  vendor  was  not  bound  to  deliver  any  more  goods  until 
the  price  of  the  goods  delivered  in  November,  as  well  as 
those  which  were  to  be  delivered  in  December,  had  been  ten- 
dered to  him.  The  only  question  then  is,  what  was  the 
eflfect  of  the  vendor's  letter  ot  the  23d  of  Decemberl  Mr. 
Russell  argued  that  the  refusal  to  perform  a  contract  before 
the  time  arrives  for  its  performance  is  in  itself  a  breach  of 
the  contract.  But  that  can  only  be  the  case  where  the  per- 
son  who  refuses  to  perform  the  contract  is  not  entitled  to 
refuse.  Had  the  vendor  in  this  case  a  right  to  refuse?  In 
my  view,  that  depends  upon  the  question  whether  the  in- 
solvent purchaser  was  ready  and  willing  to  pay  the  price 
both  of  the  November  and  December  instalments.     It  is 

(I)  Uw  Rep.,  8  Ch.,  289,  293. 
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clear  that  he  was  not."  Then  he  goes  on  to  say  that  the 
contract  was  not  put  an  end  to  because  the  creditors  might 
adopt  it,  because,  though  not  put  an  end  to,  tlie  vendor  had 
a  right  to  say,  *'I  will  not  deliver  unless  the  cash  is  paid, 
that  is,  I  will  not  follow  out  the  terms  of  the  actual  contract 
unless  a  new  term  is  introduced.  You  are  in  such  a  state 
of  insolvency  that  you  cannot  pay,  and  do  not  intend  to 
pay  me,  and  therefore  I  will  not  and  cannot  deliver  the 
gdods." 

In  the  case  of  Morgan  v.  Bain  {')  it  is  put  on  rather  a 
different  ground,  although  it  still  follows  out  what  took 
place  in  Bx  parte  Chalmers.  In  that  case  it  is  said  that 
the  insolvent  must  intend  to  abandon  and  to  put  an  end  to 
the  contract,  and  that  in  that  case  the  vendor  certainly  will 
not  insist  on  delivery,  because  if  he  insists  on  delivery  he 
insists  on  delivering  the  goods  without  getting  paid  for 
them.  In  other  words,  it  comes  to  this,  that  the  insolvent 
not  having  done  anything  by  which  he  would  be  held  to 
have  abandoned  the  contract  by  reason  of  his  insolvency, 
and  not  having  given  notice  to  anybody -to  complete  it — then 
the  vendor  not  doing  anything,  and  not  attempting  to  de- 
liver, will  have  to  be  treated  as  abandoning  it  too.  The 
result  in  that  case  was  that  ^there  was  a  mutual  in-  [115 
tention  to  abandon  and  rescind.  I  cannot. possibly  hold  in 
this  case  that  there  was  anything  like  that  on  the  part  of 
the  purchasers.  Tiiey  were  willing  to  pay  the  money,  and 
they  were  insisting  that  they  would  be  able  to  pay  it  by  the 
time  the  delivery  was  made.  There  was  no  abandonment 
on  the  part  of  the  vendoi-s,  because  they  said,  *'  We  will  de- 
liver if  you  will  pay  us  cash."  Therefore  it  was  not  a  case 
of  abandonment,  but  a  case  of  refusal.  The  only  question 
is  whether  they  were  justified  in  making  the  refusal,  and,  as 
I  said  before,  I  think  they  were  not.  The  company  were 
actually  solvent,  and  taking  steps  to  raise  the  money,  which 
steps  were  assumed  by  all  parties  to  be  reasonable,  and 
likely  to  succeed.  They  were  giving  notice  that  they  would 
be  able  to  pay  in  due  time  if  the  other  side  would  deliver, 
and  they  bona  fide  intended  to  raise  the  money  and  pay  for 
the  goods  to  any  persons.  They  were  not  then  insolvent, 
and  they  did  not  declare  themselves  insolvent  in  the  sense 
of  meaning  or  saying  that  there  was  neither  possibility  nor 
intention  of  paying.  The  mere  fact  that  a  man  says,  '*I  am 
embarrassed,  and  I  may  have  a  difficulty  to  pay,  but  go  on 
with  your  contract,  and  I  will  find  money  enough  to  pay 
you  your  claim,"  cannot  be  sufficient  to  bring  it  within  the 

P)  Law  Rep.,  10  C.  P.,  16. 
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rule  SO  as  to  superadd  a  term  to  the  contract,  and  entitle  a 
man  to  say  that  he  will  vary  the  terms,  and  not  strictly 
adhere  to  the  original  terms  of  the  contract.  It  appears  to 
me  that,  if  I  were  to  hold  that,  I  should  be  extending  the 
rule  to  a  case  in  which  the  principle  does  not  really  apply, 
by  saying  that  this  was  a  case  which  entitled  the  vendors  to 
say.  We  will  not  deliver  without  cash  payments.  There- 
fore, in  my  opinion,  the  application  fails. 

From  this  decision  the  Carnforth  Company  appealed. 

The  appeal  came  on  to  be  heard  on  the  15th  of  November, 
1876. 

Locock  Wehb^  Q.C.,  and  Alfred  Bailej/^  for  the  appellants : 
Before  opening  the  appeal  they  asked  leave  to  adduce  fresh 
evidence,  under  Order  Lxviii,  rule  5,  as  to  what  passed  at 
the  meeting  of  the  24th  of  February,  1875,  and  on  the  ques- 
tion whether  the  letter  of  the  23d  of  April,  1875,  had  oeea 
1 16]  received  *by  the  company.  They  admitted  that  there 
had  been  no  surprise,  and  that  the  evidence  had  not  been 
discovered  since  the  hearing. 

James,  L.J.:  We  cannot  admit  this  fresh  evidence.  It 
would  be  too  dangerous.  We  desire  it  to  be  understood 
that  parties  must  not  take  the  chance  of  the  result  of  the 
hearing  in  the  court  of  first  instance,  and  then  tender  fresh 
evidence  before  the  Court  of  Appeal.  The  proper  course  in 
this  case  would  have  been  to  apply  to  the  Master  of  the 
Rolls  to  let  the  witnesses  be  examined  before  him  on  these 
points. 

Baggallay,  J.A.,  and  Bramwrll,  J.A.,  concurred. 

Locock  Webby  Q.C.,  and  Alfred  Bailey ^  then  proceeded 
with  their  argument:  Our  contention  is,  that  we  never 
abandoned  the  contracts  with  the  Phoenix  Company,  but 
they  were  broken  by  them  by  what  passed  at  the  meeting 
of  the^4th  of  February;  and  if  not  then,  at  all  events  by 
the  subsequent  dishonor  of  their  acceptances. 

What  passed  at  the  meeting  of  the  24th  of  February  was 
equivalent  to  a  declaration  of  insolvency,  and  then  we  had 
a  right  to  refuse  to  deliver  the  subsequent  instalments  of 
iron  except  on  the  terms  of  cash  payments.  That  refusal 
was  not  a  breach  of  the  contracts  by  us ;  it  was  the  exercise 
of  a  right  which  is  presupposed  in  all  contmcts  for  sale  of 
goods,  and  is  similar  to  the  right  of  stoppage  in  transitu: 
jEx  parte  Chalmers  (') ;  Bloomer  v.  Bernstein  (') ;  Morgan 
V.  Bain  (') ;  In  re  Contract  Corporation  (*) ;   In  re  Trent 

D  Law  Rep.,  8  Ch,  289.  (")  Law  Rep.,  10  C.  P..  65. 

(8)  Law  Rep.,  9  C,  P.,  588.  (*)  Law  Rep.,  8  Eq..  14. 
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and  Humber  Shipbuilding  Company  (*).  This  is  admitted 
by  the  Master  of  the  Rolls  in  his  judgment;  but  his  Lord- 
ship held  that  the  meeting  of  the  24th  of  February  did  not 
amount  to  a  declaration  of  insolvency.  It  is  not  necessary, 
as  the  Master  of  the  Rolls  appears  to  assume,  that  a  pur- 
chaser should  say  he  is  insolvent — if  that  were  so,  it  would 
narrow  the  operation  of  the  rule  most  unreasonably ;  nor 
is  it  necessary  that  it  should  be  shown  that  if  all  the  assets 
were  realized  there  would  be  a  deficiency.  It  is  enough  that 
at  the  time  the  purchaser  was  unable  to  meet  his  engage- 
ments. *This  was  the  case  with  the  Phoenix  Com-  [117 
pany.  They  said  that  if  they  could  raise  money  they  would 
oe  able  to  go  on  with  their  business,  and  they  expected  to 
do  this  by  issuing  fresh  shares.  But  the  possibility  of  rais- 
ing money  does  not  constitute  solvency,  and  in  the  event  it 
turned  out  that  tliey  could  not  raise  the  necessary  capital. 
The  essence  of  a  contract  for  periodical  deliveries  is  that  the 
parchaser  shall  throughout  be  able  and  willing  to  pay. 
That  the  company  could  not,  in  fact,  pay  at  this  time,  is 
showh  by  the  postponement  of  the  payment  which  was  due 
on  the  10th  oi  December,  and  by  the  dishonor  of  our  ac- 
ceptances soon  afterwards :  In  re  Globe  New  Patent  Iron 
and  Steel  Company  (*).  With  respect  to  the  letter  of  the 
23d  of  April,  1875,  in  which  the  TPhoenix  Company  pur- 
ported to  cancel  the  contracts,  if  it  was  really  sent,  we  say 
that  they  had  no  power  then  to  cancel  the  contracts,  as 
they  had  already  broken  them  by  their  insolvency. 

Sagshawe^  Q.C.,  and  C.  Ooutd  {O.  01  Price  with  them), 
for  the  liquidators  of  the  Phoenix  Company :  The  first  ques- 
tion for  consideration  is,  what  is  the  implied  qualification 
in  such  a  contract  as  this,  which  gives  the  vendor  the  right 
to  refuse  to  deliver  his  goods  ?  All  the  cases  show  there 
must  be,  first,  either  actual  bankruptcy  or  insolvency,  or  a 
declaration  by  the  purchaser  that  he  is  insolvent;  #r,  sec- 
ondly, actual  default  in  payment;  or,  thirdly,  a  statutory 
meeting  of  creditors,  which  is  in  fact  a  declaration  of  in- 
solvency. There  was  here,  certainly,  no  actual  default  in 
payment,  nor  any  statutory  meeting  of  creditors ;  but  the 
appellants  rely  upon  whattook  place  at  the  meeting  of  the 
24th  of  February,  as  showing  that  the  company  were  then 
insolvent,  and  as  amounting  to  a  declaration  of  insolvency. 
But  was  there  any  insolvency  at  that  time  ?  Were  the  com- 
pany in  such  a  position  that  payment  of  the  appellants  or 
any  other  creditor  would  have  oeen  a  fraudulent  preference  1 
For  that  is  a  fair  test  of  insolvency.    Anything  snort  of  this 

0)  Law  Rep.,  6  £q.,  396;  Law  Rep.,  4  Ch.,  112.        (*)  Law  Rep.,  20  Eq.,  881 
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has  never  been  held  to  justi  fy  refusal  to  deliver  goods  or  stop- 
page in  transitu.  Nor  was  there  any  declaration  of  insolven- 
cy. The  meeting  of  the  24th  of  February  was  not  a  general 
meeting  of  creditors,  but  only  a  meeting  of  a  few  of  the  prin- 
118]  cipal  creditors  *to  whom  the  company  desired  to  ap- 
peal for  a  relaxation  of  the  tifne  of  their  contmcts.  They  did 
not  declare  themselves  insolvent,  but  only  that  they  were 
CQ^rrying  on  the  business  at  a  loss,  and  that  they  could  not 
continue  to  do  so.  A  trader  who  is  in  this  position  may 
fairly  appeal  to  his  creditors  forindulgence  without  declaring 
himself  insolvent,  and  without  being  so.  A  vendor  cannot  ex- 
cuse himself  from  delivering  goods  because  he  suspects  the 
purchaser  to  be  insolvent.  Such  a  doctrine  would  produce 
the  greatest  inconvenience.  A  sufficient  proof  tnat  this 
Phoenix  Company  were  not  then  insolvent  is  found  in  the 
fact  that  they  went  on  trading,  and  were  treated  by  the  ap- 
pellants themselves  as  a  going  concern  for  some  months  after 
the  meeting.  They  received  payment  from  them,  and  drew 
bills  on  them,  and  there  is  no  evidence  of  any  acceptances 
of  the  company  being  dishonored  till  the  month  of  May. 
The  company  might  have  got  through  its  difficulties  if  it  had 
not  been  for  the  failure  of  Gilead  Smith  &  Co. 

In  Bloomer  v.  Bernstein{')  there  was  actual  default  in 
payment.  In  Ex  parte  Chalmers  (*)  there  was  a  declaration 
of  insolvency,  which  was  an  act  of  bankruptcy.  In  Morgan 
V.  Bq^in  (")  the  purchasers  were  not  only  insolvent,  but  gave 
notice  of  it  to  the  vendors.  We  say,  then,  that  thei-e  was 
nothing  to  justify  the  vendors  in  refusing  to  deliver  the 
goods  except  for  cash.  By  so  doing  they  committed  a  breach 
of  the  contract  by  refusing  to  perform  it,  and  gave  us  the 
option  of  rescinding  it  or  suing  them  for  damages.  We 
took  the  first  course. 

[Bbamwell,  J.  a.  :  You  were  certainlv  insolvent  in  June. 
Are  you  not  liable  for  damages  forbreaclies  in  June  and  the 
following  months '<  Could  you  rescind  the  whole  contract 
on  account  of  the  refusal  of  one  delivery  ?  Simpson  v. 
Crippini^).'] 

Each  contract,  although  for  periodical  deliveries,  was  one 

entire  contract,  and  by  refusing  one  delivery  the  vendors 

broke  the  whole  contract.     Their  refusal  extended  to  all  the 

deliveries  on  all  the  contracts:  Reg,  v.  Sadlers^  Company  {*) ; 

Withers  v.  Hepnolds  (*) ;  Freeth  v.  Burr  ('). 

(»)  Law  Rep.,  9  C.  P.,  588.  (")  10  H.  L.  C,  404,  416. 

(*)  Law  Rep.,  8  CK,  289.  («)  2  B.  f&  Ad.,  882. 

(»)  Law  Rep.,  10  C.  P.,  16.  (')  ^^  Rep»  «  C.  P.,  208. 
{*)  Law  Rep.,  8  Q.  B.,  14. 
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*Locock  Webb^  in  reply.  [119 

James,  L.J.:  The  full  discussion  which  this  case  has 
received,  and,  I  may  add,  the  very  able  argument  which  we 
Lave  heard  from  Mr.  Bagsliawe,  have  removed  entirely  the 
doubts  and  difficulties  which  I  must  confess  that  throughout 
a  great  part  of  the  case  I  entertained  as  to  whether  the  de- 
cision of  the  Master  of  the  Rolls  was  correct.  I  am  satisfied 
now  that  the  decision  of  the  Master  of  the  Rolls  was  correct. 
The  question  is,  whether  there  was,  on  and  after  the  24th 
day  of  February,  such  an  insolvency  and  such  a  declaration 
of  insolvency  as  to  bring  the  case  within  the  rule  as  laid 
down  in  the  case  of  Ex  parte  CJialmos  ('),  and  the  cases 
which  have  followed  that  case. 

Now,  I  do  not  think  that  I  shall  be  competent  to  lay  down 
(and  I  do  not  know  that  it  would  be  convenient  or  useful  to 
lay  down)  anything  pretending  to  be  an  exhaustive  cata- 
logue of  the  circumstances  which  would  be  so  held  ;  but  I 
am  satisfied,  upon  the  facts  as  now  disclosed  and  made  clear 
to  us,  that  there  was  in  no  sense  of  the  word  an  insolvency 
or  declaration  of  insolvency  at  the  time  of  that  meeting  of 
the  24th  of  February.  The  company,  no  doubt,  was  a  lim- 
ited company,  but  a  company  having  a  very  large  amount 
of  property  and  fixed  plant,  having  also  a  very  considera- 
ble amount  of  uncalled  capital ;  and  during  the  month  of 
February,  during  the  month  of  March,  during  the  month  of 
April,  and  I  believe  during  the  month  of  May,  they  continued 
to  carry  on  their  business,  continued  meeting  their  liabilities 
and  receiving  the  debts  due  to  them  as  a  going  and  a  solvent 
concern.  It  is  not  immaterial  to  observe  that  during  that 
interval  they  paid  one  bill  of  exchange  due  to  the  appellants 
under  their  own  contract;  they  accepted  other  bills  of  ex- 
change which  were  tendered  to  them  by  the  appellants  for 
their  acceptance.  Therefore  they  were  going  on  meeting 
their  liabilities  and  receiving  the  sum  from  whiG|i  those  lia- 
bilities were  to  be  met.  But  it  is  said  that  in  the  month  of 
February  they  called  their  creditors  together.  Of  course 
that  is  an  ambiguous  phrase.  Galling  creditors  together  has 
a  kind  of  technical  meaning  under  the  acts  of  Parliament 
and  also  *in  commercial  phraseology.  According  to  [120 
that  view,  it  amounts  to  a  judicial  winding-up^  or  something 
of  that  kind.  But  here  what  really  did  take  place,  when 
we  understand  it,  is,  that,  being  under-capitalled,  having  a 
larger  business  than  they  could  really  and  conveniently - 
carry  on  with  the  actual  amount  of  ready  assets  that  they 
had  available,  they  called  together  a  few  of  their  principal 

0)  Law  Rep.,  8  Ch.,  289. 
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creditors  to  whom  they  were  customers,  and  probably  profit- 
able customers  in  the  ordinary  course  of  business  as  it  went 
on,  and  said,  ''Now  we  require  more  capital  and  more  credit, 
and  if  we  do  not  get  one  or  both  of  these,  we  shall  have  to 
stop — that  is  to  say,  not  stop  in  the  sense  in  wliich  we  shall 
have  to  become  insolvent  and  to  dishonor  our  bills  and  not 
to  pay  our  creditors,  but  we  shall  have  to  do  as  a  banker 
does  when  he  gives  up  his  bank,  and  we  shall  have  to  dis- 
continue that  business  which  we  are  carrying  on,  which,  if 
it  is  carried  on,  may  be  profitable  to  us,  and  which  may  be 

¥rofitable  to  you,  but  which  is  not  profitable  at  present." 
hey  said:  "We  shall  want  more  capital  and  more  time; 
will  you  come  in  to  us  and  make  an  arrangement  with  usl" 
A  discussion  with  a  few  friends  seems  to  me  to  be  very  little 
more  than  a  discussion  with  a  banker  under  similar  circum^ 
stances,  but  in  this  case  it  ended  with  an  intention  to  raise 
£20,000  more  capital  by  preference  shares,  and  to  call  up 
the  shares  of  those  shareholders  whose  solvency  has  not 
been  questioned  by  anything  which  has  been  laid  before  us, 
and  then  it  was  sougnt  to  get  further  time  for  their  con- 
tracts, which  would  enable  them  to  carry  on  a  much  larger 
business  than  they  otherwise  could  carry  .on.  That  being 
the  state  of  things,  it  seems  to  me  that  it  would  be  extend- 
ing the  rule  beyond  any  reasonable  limit,  and  lead  to  all 
the  enormous  inconveniences  which  Mr.  Bagshawe  pointed 
out  to  us,  and  that  it  would  open  it  to  a  person  in  the  posi- 
tion of  the  appellants  to  say,  "  We  then  suspected  that  you 
were  not  solvent ;  we  then  suspected  that  if  things  came  to 
a  winding-up,  you  would  not  be  able  to  pay  your  bills,  and 
the  event  has  shown  that  we  were  right."  That  is  not,  in 
my  opinion,  sufficient  to  bring  it  within  the  rule ;  but  there 
must  be  something,  at  all  events,  like  proved  or  admitted 
insolvency,  or  circumstances  showing  beyond  all  doubt  that 
they  were  insolvent  at  that  time,  and  insolvent  in  this  sense — 
that  there  was  a  tacit  or  practical  declaration  that  they 
121]  *would  not  be  ready  and  willing  to  meet  their  en- 
gagements when  their  engagements  became  due.  That  has 
not  been  proved  in  this  case,  and  not  having  been  proved,  I 
am  of  opinion  that  the  Master  of  the  Rolls'  judgment  is 
right,  and  that  this  appeal  must  be  dismissed  with  costs. 

Baggallay,  J. a.:  It  is  unnecessary  for  me  to  say  what 
my  opinion  of  this  case  would  have  been  if  the  meeting  of 
creditors  held  on  the  24th  of  February  had  been  a  meeting 
summoned  under  the  Bankruptcy  Act,  and  if  at  that  meet- 
ing either  a  statement  of  affairs  had  been  laid  before  the 
creditors  present,  or  a  statement  either  in  writing  or  verbally 
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bad  been  made  to  the  creditors,  indicating  an  inability  on 
the  part  of  the  Phoenix  Company  to  meet  their  engagements ; 
but  I  am  by  no  means  certain  that,  even  if  snch  had  been 
the  case,  having  regard  to  the  circnmstances  which  snbse- 
qnently  transpired  (and  particularly  to  the  payment  of  the 
check  for  £210,  and  to  the  meeting  of  the  bill  which  became 
dne  in  the  month  of  Marcli),  that  this  case  would  have  been 
brought  under  the  authority  of  the  case  of  Ex  parte  Chal- 
mers (*),  and  the  other  cases  that  have  been  referred  to.  It 
is  unnecessary,  however,  to  go  into  that  question,  for  I  am 
satisfied  that  at  the  meeting  of  creditors  on  the  24th  of  Feb- 
ruary no  such  statement  was  made.  The  meeting  was  con- 
vened by  notice  addressed  by  the  Phoenix  Company ;  they 
said  that  thev  had  requested  two  or  three  of  their  friends  to 
meet  them  for  the  purpose  of  seeing  what  arrangements 
might  be  made;  and  one  test  which  1  have  applied  in  my 
own  mind  to  the  consideration  of  this  (jnestion  is  this — 
Would  it  have  been  possible  for  the  Phoenix  Bessemer  Com- 
pany to  have  had  a  compulsory  order  made  upon  them  for 
winding  up  in  respect  of  what  took  place  at  tnat  meeting} 
I  venture  to  think  it  would  not.  None  of  the  circumstances 
pointed  out  by  the  act  of  Parliament  as  amounting  to  inabil- 
ity to  meet  the  payment  of  their  debts  would  have  been  cov- 
ered by  what  took  place.  It  appears  to  me  to  have  been  an 
honest  endeavor  on  the  part  of  the  Phoenix  Company  to 
obtain  from  their  principal  creditors  certain  modifications  of 
the  general  conditions  of  contracts  by  which  they  were  at 
that  time  bound.  *If  they  could  have  obtained  that  [122 
modification,  they  might  possibly  have  carried  on  a  success- 
ful business.  It  appears  that  the  creditors  were  not  willing 
to  render  the  assistance  that  was  asked  of  them,  and  there- 
fore they  wanted  a  certain  amount  of  additional  capital. 
Then  misfortunes,  and  losses,  and  liabilities  came  upon 
them  from  the  failure  of  the  firm  of  Grilead  Smith  &  Co., 
which  fell  like  a  heavy  blow  upon  them,  and  in  consequence 
of  which,  a  short  time  afterwards,  they  were  obliged  to  sub- 
mit to  be  wound  up.  It  appears  to  me  that  the  decision  of 
the  Master  of  the  Rolls  was  right,  and  it  would  be  very 
much  stretching  the  principles  wliich  have  been  laid  down 
by  the  court  in  the  cases  which  Mr.  Locock  Webb  has  re- 
ferred to,  to  apply  them  to  a  case  like  this. 

Bramwell,  J. a.:  I  am  of  the  same  opinion.  I  agree 
with  Lord  Justice  James  that  nothing  is  more  difficult  tnan 
to  give  an  exhaustive  definition  applicable  to  such  a  case  as 
this  is,  or  even  in  almost  any  other  matter ;  at  least,  it  is  so 

0)  Law  Rep.,  8  Ch.,  toL  289. 

19  Eng.  Bep.  90 
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according  to  my  experience.  But  it  seems  to  me  tliat  an 
insolvency  sucli  as  would  excuse  the  noW^claimants  from 
what  was  a  breach  on  their  part  of  the  contract,  unless  they 
had  an  excuse  for  it,  ought  to  bean  inability  to  pay,  avowed 
either  in  act  or  in  word,  and  a  consequent  intention  on  the 

Sart  of  the  indebted  company  not  to  pay,  their  debts. 
Tow  I  see  no  evidence  of  such  an  avowed  inability  on  their 
part ;  at  least  1  will  not  say  there  is  no  evidence,  biit  at  all 
events  there  is  no  sufficient  evidence  to  induce  me  to  come 
to  the  conclusion  that  there  was  such  inability,  and,  conse- 
quently, I  think  that  the  order  of  the  Master  of  the  Bolls 
was  right. 

Solicitor  for  appellants :  C.  W.  Dom/metty  agent  for  Slater 
&  Poole,  Manchester. 

Solicitprs  for  respondents :  Pilgrim  <fe  Phillips^  agents  for 
Watson  &  Esam,  Sheffield. 


[4  Chancery  Diyision,  128.] 
C.A.,  Nov.  16,  1876. 

* 
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Stockbroker — Agency — Following  Money. 

C,  a  trnstee,  employed  a  broker,  who  had  notice  of  the  tmst,  to  sell  ont  oonaolt 
and  invest  the  proceeds  in  railway  stock.  The  broker  sold  tiie  consols  for  cash, 
bought  railway  stock  to  the  same  amount  for  the  settling  day,  and  received  tho 
price  of  the  consols  in  a  check,  which  he  paid  into  his  account  at  his  bankera.  He 
stopped  payment  before  the  settling  day,  and  went  into  liquidation.  0.  claimed  so 
much  of  the  broker's  balance  at  his  bankers  as  was  attributable  to  the  price  of  the 
consols.  The  Registrar  disallowed  the  claim,  holding  that  the  relation  between 
broker  and  customer  was  similar  to  that  between  banker  and  customer,  and  that  C. 
was  only  a  general  creditor : 

Heldy  on  appeal,  that  as  the  price  of  the  consols  was  known  by  the  broker  to  be  tmsi 
money,  it  could  be  followed,  and  that  the  claim  must  therefore  be  allowed : 

hJd,  by  James,  L.J.,  and  Bramwell.  J. A.,  that,  apart  from  the  question  of  trust, 
the  position  of  a  broker  is  not  that  of  a  banker,  but  of  an  agent  into  whose  hands 
money  is  put  to  be  applied  in  a  particular  way,  and  that  money  paid  to  him  can 
Uierefore  be  followed  by  the  customer. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar 
Pepys,  sitting  for  the  Chief  Judge. 

The  appellant,  Mr.  Cooke,  was  the  surviving  executor  and 
trustee  of  the  will  of  Charles  T.  Cooke.  The  residuary 
estate  consisted  of.  £4,212  1^.  3d.  consols.  On  the  9th  of 
October,  1876,  Mr.  Cooke,  being  desirous  of  investing  this 
fund  on  some  other  security  which  would  bring  in  a  higher 
rate  of  interest,  wrote  to  Strachan,  who  was  a  stockbroker, 
appointing  a  meeting  on  the  11th  to  make  arrangements  for 
a  change  of  investment.     On  the  11th  of  October,  accord- 
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ingly,  he  called  at  Strachan's  office,  and  explained  to  liim 
that  he  (Mr.  Cooke)  had  only  a  life  interest  in  the  fund, 
which,  subject  to  the  life  interests  of  himself  and  his  wife, 
belonged  to  his  children.  Strachan  recommended  an  invest- 
ment in  London  and  North  Western  Railway  stock,  to 
which  Mr.  Cooke  assented,  and  the  sale  of  the  consols  and 
the  purchase  of  the  railway  stock  were  at  once  effected  by 
the  agency  of  George  Strachan,  a  son  and  clerk  of  H.  S. 
Strachan.  Before  Mr.  Cooke  left,  bought  and  sold  notes 
were  made  out  and  handed  to  him,  together  with  the  sum 
of  *128.  6d.j  the  balance  of  the  two  transactions.  [124 
The  notes  were  as  follows  : — 

"  11  Oc^.  1875. 
Sold  for  Rev.  C.  R.  Cooke,  executor  of 
C.  T.  Cooke,  deceased,  £4,212  1^.  3d. 

consols  at  93| £3,948  16    8 

Fee    .      .  0    2    6 


For  cash.                                                        £3,948  13    9 
H.  S.  Strachan,  Broker.''  

"11  Oc^.  1875. 
Bought  for  Rev.  C.  R.  Cooke,  £2,726 
London  and  North  Western  Railway 

stock £3,908    8    0 

Stamp 19  15    0 

Fees 0    7    6 

Commission,  }  .        .        .        .  19  10    9 

£3,948    1    8 

H.  S.  Strachan,  Broker.  

For  settlement." 

The  consols  were  sold  for  cash,  and  Mr.  Cooke  went  with 
S.  Strachan  to  the  Bunk  of  England  at  once,  and  completed 
the  transfer.  The  railway  stock  was  bought  for  the  set- 
tling day  as  usual.  The  next  settling  day  was  the  13th  of 
October. 

The  consols  were  paid  for  by  a  check  for  £3,948 16^.  3A, 
which  was  received  by  George  Strachan,  who,  as  he  de- 
posed, informed  Mr.  Cooke  that  the  railway  stock  could 
only  be  purchased  for  the  settlement,  and  offered  to  pay 
the  proceeds  of  the  consols  to  Mr.  Cooke's  account  at  the 
Cheltenham  Bank,  for  which  Mr.  Strachan  was  broker. 
Mr.  Cooke  stated  that  he  would  prefer  leaving  the  amount 
in  Strachan' s  hands.    The  check  was  accordingly  retained, 
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and  on  the  same  day  it  was  paid  into  Strachan^s  account  at 
his  bankers. 

'  On  the  settling  day,  the  13th  of  October,  Strachan,  being 
unable  to  meet  his  engagements  on  the  Stock  Exchange, 
suspended  payment.  On  this  day  the  balance  standing  to 
his  credit  at  his  bankers  was  £3,812  13s.  8d. 

Strachan  subsequently  took  proceedings  for  liquidation 
125]  of  his  *aflfairs  by  arrangement  or  composition,  and 
the  balance  oame  into  the  hands  of  the  trustees. 

Mr.  Cooke  moved  in  the  Court  of  Bankruptcy  for  a  dec- 
laration that  the  sum  of  £2,068  1^.  9d.j  or  thereabouts,  part 
of  the  above  balance,  or  some  further  or  other  part  of  that 
balance,  arose  from  and  represented  a  part  of  the  £3,948 
16^.  3d.^  and  that  the  same  might  be  ordered  to  be  paid 
to  him. 

Mr.  Registrar  Pepys  refused  the  motion,  saying:  "la 
there  any  ground  for  saying  that,  as  between  a  stockbroker 
and  his  client,  there  is  the  relation  of  trustee  and  cestui  q^ie 
trust  f  I  should  have  thought,  considering  the  number  of 
stockbrokers  that  there  are  in  the  city,  and  the  unfortunate 
number  of  instances  in  which  they  are  obliged  to  8nsi)end 
payment,  if  that  were  the  settled  law  it  would  have  been  de- 
termined by  numbers  of  rec^ent  cases,  beyond  the  reach  of 
all  argument.  But,  so  far  from  that  being  the  case,  I  am 
referred  to  an  old  case  in  the  time  of  Lord  EUenborough  in 
which  it  was  held  that  a  stockbroker  was  a  trustee  for  the 
person  who  employed  him.  That  case,  however,  differed 
essentially  from  the  one  before  me.  In  that  case  the  stock- 
broker went  away  with  actual  property  in  his  possession 
which  was  the  property  of  his  client.  Certain  American 
bonds  had  been  purchased  with  the  money  of  his  client, 
those  bonds  were  found  in  his  possession,  and  it  was  held 
that  the  client  was  entitled  to  take  possession  of  those  bonds. 
If,  in  this  instance,  Mr.  Strachan  had  purchased  the  Lon- 
don and  North  Western  Railway  stock,  and  that  stock  had 
been  found  in  his  possession  at  the  time  of  his  bankruptx^jr, 
Mr.  Cooke  would  have  been  entitled  to  have  said,  '  Give  it 
back  to  me,'  and  it  would  have  been  impossible  to  resist  his 
contention.  But  the  present  case  is  entirely  different  from 
that.  In  this  case  the  one  stock  was  sold,  the  other  was 
not  purchased,  and  the  money  was  still  in  the  hands  of  the 
broker.  I  cannot  hold,  therefore,  that  the  broker  was  more 
a  trustee  for  his  client  than  a  banker  would  be.  It  appears 
to  me  that  bankers  and  brokers  are  all  placed  in  the  same 
position.  If  I  were  to  hold  that  a  broker  was  a  trustee  for 
his  client,  I  must  equally  hold  that  a  banker  would  be  bo 
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also.  I  am  not  able,  therefore,  to  come  to  any  other  con- 
clusion tlian  that  no  other  relation  existed  between  Mr. 
Cooke  and  the  bankrupt  than  that  of  debtor  and  creditor. 
As  a  creditor,  Mr.  *Cooke  will  be  entitled  to  prove  [126 
for  the  money  he  has  lost,  and  receive  a  dividend,  but  no 
preferential  payment  can  be  established  in  his  favor.  Hav- 
ing taken  that  view  of  the  matter,  it  is  not  necessary  to  go 
into  the  question  how  far  the  money  can  be  traced." 

De  OeXy  Q.C.,  and  Robertson  OriMths^  for  the  appellant : 
Tlie  questioa  is,  whether  a  stockbroKer  is  like  a  banker,  or 
whether  he  receives  money  in  a  fiduciary  character  like  an 
agent  or  factor.  We  say  that  he  receives  it  in  the  latter 
character,  since  it  is  piit  in  his  hands  to  be  applied  for  a 
particular  purpose.  Taylor  v.  Plumeri^)  is  precisely  in 
point,  and  shows  that  the  money  in  the  hands  of  a  broker 
may  be  followed.  The  position  of  a  banker  is  quit^  differ- 
ent, the  customer's  money  is  simply  lent  to  him,  and  he  is 
at  liberty  to  employ  it  as  he  pleases :  Foley  v.  Hill  (*) ;  but 
in  the  same  case  the  quasi  fiduciary  position  of  a  factor  is 
distinguished  (*).  Frith  v.  Cartland  {*)  is  a  strong  case  in 
favor  of  tracing  the  money. 

r  J  AMES,  L.J.,  referred  to  Inman  v.  Clare  i*)."] 

Then,  moreover,  the  broker  here  knew  that  the  money 
was  trust  money,  and  could  not  be  lent  to  him  without 
breach  of  trust,  and  lending  is,  therefore,  not  to  be  inferred  ; 
but  whether  that  be  so  or  not,  it  came  to  his  hands  with 
notice  of  a  trust,  and,  therefore,  can  be  followed. 

W.  O.  Harrison  and  Horton  Smithy  contra,  for  the  trus- 
tee :  The  principle  cannot  be  that  a  broker  is  bound  to  ap- 
ply the  particular  sum  of  money  in  purchase  of  the  stock 
which  has  been  bouglit  through  him.  He  has  a  right  to  pay 
the  money  into  his  bankers:  Reg.  v.  Christian {*).  The 
money  was  left  in  his  hands  to  be  used  by  him  ;  he  took  it 
as  his  own,  subject  to  his  obligation  to  purchase  the  stock. 
If  he  were  treated  as  a  trustee,  then  he  would  not  be  liable 
to  purchase  the  stock  if  the  banker  failed  ;  which  is  against 
reason  and  against  the  understanding  of  all  persons  con- 
cerned in  purchases  of  stock. 

*James,  L.J. :  The  material  facts  of  this  case  lie  in  [127 
the  very  smallest  compass.  A.  employs  an  agent  to  sell  trust 
stock,  giving  him  full  notice  that  it  is  trust  stock,  and  to  in- 
vest the  proceeds  on  behalf  of  the  trust  estate.  The  money 
arising  from  the  sale  is  trust  money,  and  by  no  bargain  be- 

(»)  3  M,  &  S.,  562.  {*)  2  H.  &  M.,  417. 

CO  2  H.  L.  C,  28.  (*)  Joh..  769. 

(«)  2  H.  L.  C,  85.  (•)  Law  Rep.,  2  C.  C,  94. 
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tween  A.  and  the  broker,  nor  by  any  rule  of  the  Stock  Ex- 
change, can  it  be  made  anything  but  trust  money  liable  to 
be  followed  as  such.  Even  had  there  been  no  trust,  it  ap- 
pears to  me  that  the  case  must  have  been  decided  in  favor 
of  tiie  appellant,  for  I  cannot  lind  any  distinction  between 
this  case  and  Taylor  v.  Plumer  (*). 

Bagg ALLAY,  </.A.:  I  do  not  give  anv  opinion  how  this 
case  would  have  stood  if  the  money  nad  not  been  trust 
money,  or  if  the  broker  had  received  it  without  any  notice 
of  its  being  such.  Before  doing  so  I  should  desire  an  op- 
portunity for  further  consideration,  though  I  certainly  am 
at  present  much  impressed  by  t4ie  decision  in  Taylor  v. 
Plumer.  It  is  clear,  however,  to  my  mind,  on  the  evidence, 
that  Strachan  was  informed  of  the  fact  that  the  consols  were 
a  trust  fund.  I  assume  that  the  trusts  of  the  will  author- 
ized a  sale  of  the  consols,  and  an  investment  of  the  proceeds 
in  railway  stock,  and  that  the  employment  of  Strachan  as 
broker  was,  therefore,  authorized ;  but  if  the  fact  was  com- 
municated to  him  that  the  consols  were  trust  funds,  he  was 
bound  to  deal  with  the  produce  as  such.  I  am  not  prepared 
to  say  that  his  paying  the  monev  into  his  account  at  the 
bank  was  necessarily  a  breach  of  trust,  but  the  money  so 

Eaid  in  remained  trust  money,  and  if  it  can  be  traced,  it  can 
e  followed.  There  may  be  difficulty  in  tracing  it,  but  that 
does  not  affect  the  principle.  The  case  must  go  back  to  the 
Registrar  to  ascertain  whether  any  part  of  tlie  balance  at 
the  bank  arose  from  the  trust  funds. 

Bramwell,  J. a.:  I  am  of  the  same  opinion.  If  the 
whole  of  the  money  had  remained  in  the  hands  of  the  bank- 
128 J  ers  without  being  drawn  out,  I  *think  it  clear  that 
the  cestui  que  trust  could  have  claimed  it  as  trust  money 
traced  into  their  hands,  and  if  on  properly  attributing  the 
.  payments  any  part  of  it  is  found  to  remain  there,  the  same 
rule  must  apply  to  what  so  remains.  As  to  the  other  point, 
whether  the  money  could  have  been  followed  if  it  had  not 
been  trust  money,  the  case  appears  to  me  undistinguishable 
from  Taylor  v.  l^luvier  (*).  Ihe  Registrar  laments  that  he 
was  referred  to  no  other  case  than  an  old  case  in  the  time  of 
Lord  Ellenborough  in  support  of  the  proposition  that  a 
stockbroker  is  a  trustee  for  the  person  who  employs  him, 
and  he  goes  on  to  say  :  '*That  case,  however,  differed  essen- 
tially from  the  one  before  me.  In  that  case  the  stockbroker 
went  away  with  actual  property  in  his  possession,  which 
was  the  property  of  his  client.  Certain  American  bonds 
had  been  purchased  with  the  money  of  his  client — those 

O  3  M.  <fe  S.,  662. 
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bonds  were  found  in  his  possession,  and  it  was  held  tliat  the 
client  was  entitled  to  take  possession  of  those  bonds." 
Now,  tliese  bonds  were  not  the  property  of  the  client,  by- 
reason  of  his  having  ordered  them  to  be  purchased,  for  lie 
Lad  never  done  so,  and  they  could  only  be  held  fo  be  his 
property  because  they  were  purchased  with  his  money,' and 
this  necessarily  involves  the  conclusion  that  if  the  broker 
had  been  caught  with  the  money  upon  him  the  client  could 
have  claimed  it.  And  on  what  ground  could  he  have 
claimed  it?  Because  the  money  was  paid  to  the  broker,  riot 
as  a  trustee  in  the  strict  sense  of  the  word,  so  that  no  action 
at  law  could  be  maintained  against  him,  and  he  would  only 
be  liable  to  have  a  bill  tiled  against  him,  but  was  handed  to 
liim  in  a  fiduciary  character,  so  as  not  to  create  the  mere 
relation  of  debtor  and  creditor  between  him  and  Jiis  princi- 
pal. A  difficulty  in  tmcing  money  often  arises  from  the 
circumstance  that  payments  now  ai-e  not  usually  made  in 
gold,  but  by  checks  which  go  into  a  banking  account,  so 
that  the  sum  is  mixed  up  witn  the  other  moneys  of  the  cus- 
tomer. But  if  this  payment  were  made  by  a  bag  of  gold 
which  the  broker  put  into  his  strong  box,  and  then  misap- 
plied part  of  the  money,  leaving  the  rest  in  the  bag,  there 
would  be  no  doubt  that  what  was  so  left  could  be  claimed  as 
the  money  of  the  client.  The  use  of  checks  may  make  diffi- 
culties in  tracing  money,  but  that,  so  far  as  it  can  be  traced, 
it  may  be  claimed  as  the  property  of  the  *client,  ap-  [129 
pears  to  me  to  be  covered  both  by  the  reason  of  the  thing 
and  by  the  authority  of  Taylor  v.  Plumer  (*). 

The  case  was  accordingly  remitted  to  the  Registrar  to 
ascertain  what  part,  if  any,  of  the  balance  arose  from  the 
proceeds  of  the  consols. 

Solicitors :  Dawes  <fc  Sons;  Sole^  Turners  <fe  Knight 

(1)  8  M.  <fe  S.,  662. 

Where  an  executor  or  other  trustee  Canada  (Upper) :    Merchants,  etc., 

receives  trust  fuuds,  and  invests  the  v.  Morton,  15  Uraot'sChy.,  274. 

same  in  real  estate  or  otherwise  mis-  Delaware  :    Burton  v.  Harris,  1  Del. 

appropriates  it,  the  cestui  que  trusty  or  CI17.,  858 ;  Bar^ick  v.  White,  2  Del. 

other  party  in  interest,  may  elect  to  fol-  Chy. ,  284. 

low  the  trust  fund,  and  have  such  real  Georgia :    Gray  v.  Perry,  51  Ga.,  181. 

estate  sold  and  applied  to  the  payment  Illinois:    Steele  v.  Clark,  77  Ills., 

of  the  sum  so  nusappropriated,  even  471. 

tlioufi^h  the  sureties  of  the  trustee  be  Eentuoky  :    Chanslor  v.  Chanslor, 

solvent :  Haddon  d.  Lundy,  59  N.  Y.,  11  Bush.  668. 

820,    affirminif   8    Thomp.   &    Cooke,  Massachusetta :    Felch  «.  Hooper, 

777,  119  Mass.,  52. 

See  articles,  5  Cent.  L.  J.,  51,  75.  Mississippi  :    Wood  «.  Stafford,  50 

Arkansas  :    Osborne  «.  (iraham,  80  Miss.\  870 ;  Smith  «.  Everett,  50  Miss., 

Ark.,  66.  675. 
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Nebraska  :    Blake  t.  Chambers,  4  rogate,  od  the  settlement  of  the  execu- 

Neb. ,  90.  toPs  accoants,  is  incompetent  to  prove 

New  Jersey:   Shaler «.  Trowbridge,  such  misappropriation*:  Ferris  c.  Van 

28  N.  J.  Eq.,  595.  Vechten,  6  N.  Y.  Weekly  Dig.,  554, 

New  York :    Haddon  «.  Lundy,  59  N.  Y.  Court  Appeals. 

N.   Y.,    820,    affirming    8  Thomp.   &  The  cestui  que  truH  may,  after  full 

Cooke,  777  ;  Mason  v.  Libby,  54  How.,  information  as  to  such  a  misappropri- 

104;    Gautier   «.    Douglass,    etc.,    18  ation,  ratify  it  when  the  ratification 

Hun,  514;  Ferris  «.  Van  Vechten,  6  will  operate  precisely  as  though  au- 

N.  Y.  Weekly  Dig.,  554.  thority  to  do  the  act  had  been  previ- 

See    Hiipman    9.   Montgomery,    68  ously  given,  except  where  the  rights  of 

N.  Y..  221.  third  parties  have  intervened  between 

Pennsylvania :     Kepler   v.    Davis,  the  act  and  the  ratification :   Cook  «. 

80  Penn.  St.  R.,  153;  Sheetz  v.  Neag-  TuUis,  18  Wallace,  832. 

ley,  85  Leg.  Int. ,  340.  Where,  however,  land  belonging  to 

Tennessee  :    Brocchus   v.   Morgan,  several  heirs  was  sold,  under  the  order 

5  Cent.  L.  J.,  58.  of  the  court,  to  one  of  them,  and  the 

See  5  Cent.  L.  J.,  51,  75  ;  Wasson  v.  court,  under  a  false  statement  as  to  the 

Lillard,    68    Tenn.,   477;    Broyles    v.  power  of  the  trustee,  authorized  a  tros- 

Nowlen,  59  Tenn.,  191.  tee  of  three  of  the  heirs  to  convey  to 

United  States:    Cook  «.  TuUis,  18  the  purchaser  on  payment  of  the  shares 

Wall.,  832  ;  U.  S.  f).  State  Bank,  96  U.  of  each  except  those  of  the  trustee  and 

S.  Rep.,  80.  his  three  eestuU  one  trutt,  held,  in  a 

Vermont :    Veile    v.    Blodgett,    49  suit  by  one  of  the  eestuU  que  trust 

Verm.,  270.  a^^inst  the  purchaser  to  recover  hia 

A  resulting  trust,  it  has  been  held  in  share  of  the  purchase  money  or  of  the 
Tennessee,  can  only  arise  out  of  the  lands,  there  was  no  trust  ex  maUfido, 
original  transaction  when  title  is  taken  :  the  title  having  been  vested  in  the  pur- 
such  a  trust  does  not  exist  in  favor  of  chaser  by  valid  sale,  under  the  decree 
wards  whose  money  has  been  applied  of  the  court ;  the  injury  to  the  three 
by  their  guardian  in  payment  for  land,  heirs  was  simply  the  use  of  their  money 
where  the  title  was  fixed  in  such  pur-  to  pay  for  the  title :  Roy  «.  Townaeud, 
chaser  previous  to  his  guardianship:  78  Penn.  St.  R.,  829. 
McCall  D.  Flippen,  58  Tenn.,  161.  See  also  Brown  v.  Barlow,  51  Missis- 

In  a  note  to  this  case  it  is  added  that  sippi,  7. 

this  case  was  reversed  by  the  court,  upon  The  court  may  direct  such  trustee  to 

its  own  motion,  on  the  authority  of  convey  the  real  estate  to  a  referee  ap- 

Gannaway  v.  Tarpley,  1  Cold.,  572,  and  pointed  by  the  judgment,  with  a  direc- 

Turner  V.  Pettigrew,  6  Humph.,  488.  tion  that  such  referee    sell   the  real 

It  must  be  apparent  that  McCall  d.  estate  and  apply  the  proceeds  of  the 

Flippen,  as  decided  in  58  Tenn.,  161,  can-  sale  to  the  payment  of  the  sum  misap- 

not  for  a  moment  stand  upon  principle,  propriated  and  the  costs  of  the  action  : 

To  follow  trust  money  into  lands  and  Haddon  «.  Lundy,  59  N.  Y.,  320 ;  Cole 

impress  them  with  the  trust,  the  money  v.  Tyler,  65  N.  Y.,  78. 

must  be  distinctly  traced,  and  clearly  See  Van  Wyck  v.  Baker,  10  Hun,  89. 

proved  to  have  been  invested  in  the  And  where  the  trustee  or  owner  haa 

lands.     Possession  of  the  trust  fund  by  never  l>een  a  resident  of  the  state  if  the 

the  trustee  and  investment  by  him  in  court  obtain  jurisdiction  over  the  lands 

lands,  does  not  authorize  the  presump-  it  may,  in   Massachusetts,   under  its 

tion  that  the  investment  was  made  with  general  statute,  appoint  a  trustee  to 

trust  funds.  convey  the  same  in  such  manner  as  it 

In  an  action  brought  by  a  creditor  may  require :    Felch    v.   Hooper,    119 

of    defendant's    testatrix   against   the  Mass.,  62. 

executor  and  heirs,  to  charge  certain  Though  unless  there  be  some  equity 

real  estate  with  the  payment  of  plain-  connected  with  the  settlement  of  the 

tiff's  debt,  on  the  ground  that  the  ex-  accounts  of  an  executor  the  accounting 

ecutor  had  misappropriated  trust  fund  should  be  sought  in  the  surrogate's 

held  by  him  for  payment  of  debts  to  the  court,  and  not  in  a  court  of  eoulty  : 

payment  of  liens  upon  such  real  estate,  Chipman  v,  Montgomery,   63  ^.  Y., 

proof  of  the  proceedings  before  the  sur-  221. 
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Ex  parte  Yalden.     In  re  Austin. 

SoHeUor^s  Lien — TrMU$  in  Bankruptey — Lien  of  Solicitor  of  Truttee — Bankrupley 

Rutee,  1870,  r.  249. 

The  trustee  of  a  bankrupt's  estate  appointed  a  solicitor,  whose  appointment  was 
duly  confirmed,  and  who  transacted  considerable  professional  business  for  the  trustee 
as  such.  After  several  years  tlie  trustee  was  removed  by  the  creditors,  and  a, new 
trustee  appointed,  who  called  upon  the  solicitor  to  hand  over  all  documents  relating 
to  the  estate  to  himself  or  his  solicitor.  The  solicitor  of  the  old  trustee  opposed 
this  application  on  the  ground  that  he  had  it  lien  on  them  for  his  costs  : 

Heii  (affirming!:  the  decision  of  the  Registrar),  that  the  solicitor  had  a  lien  upon 
all  documents,  the  fruits  of  his  own  labor  or  expense. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar  Mur- 
ray, sitting  as  Chief  Judge,  refusing  to  direct  the  delivery  up 
by  the  late  trustee  in  Austin's  bankruptcy,  and  bis  solicit- 
ors, of  all  books  of  every  description,  letters,  deeds,  accounts, 
documents,  memoranda  and  other  papers  and  writings  in 
tlieir  possession  belonging  to  tHe  estate,  or  containing  any 
entry,  memorandum,  or  minute  in  any  way  relating  to  the 
estate,  or  to  their  dealings  with  the  same,  or  to  the  office  of 
trustee  of  the  estate. 

The  bankruptcy  took  place  on  the  19th  of  July,  1872,  and 
on  the  12th  of  September  Hayward  was  appointed  trustee, 
and  a  committee  of  inspection  chosen.  On  the  same  day 
Hayward  ajjpointed  Messrs.  Sheffield  &  Sons  his  solicitors, 
which  appointment  was  confirmed  by  the  committee  of  in- 
spection. Messrs.  Sheffield  &.Son8  continued  to  act  as  such 
solicitors  till  May,  1876,  when  Hayward  was  removed 
by  the  creditors,  and  Yalden  appointed  in  his  room. 
* V alden  then  applied  for  an  order  to  the  above  eflfect  [130 
against  Hayward,  but  on  its  being  represented  that  Sheffield 
&  Sons  held  all  documents  that  there  were,  the  Registrar 
directed  them  to  be  served,  which  was  done. 

The  estate  of  the  bankrupt,  who  was  a  well  known  builder 
in  the  west  of  London,  chiefly  consisted  of  an  extensive 
leaseliold  property,  heavily  incumbered,  and  a  considerable 
amount  of  professional  business  was  done  by  Sheffield  & 
Sons,  as  solicitors  to  the  trustee,  including  chancery  suits, 
common  law  actions,  and  conveyancing.  Some  of  their  bills 
of  costs  had  been  taxed  and  paid,  some  taxed  and  not  paid, 
and  some  had  not  been  delivered. 

The  documents  in  the  possession  of  Messrs  Sheffield  were 

voluminous,  and  comprised  abstracts,  briefs,  drafts,  deeds, 

copies  of  deeds,  letters,  chancery  proceedings,   papers  in 

common  law  actions,  affidavits,  cases  for  opinion  oi  counsel, 

19  Eng.  Rep  91 
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&c.,  and  they  resisted  the  application  for  delivery  on  tlie 
ground  that  they  had  a  lien  on  them  for  costs.  The  books 
of  account  of  the  estate,  and  other  similar  docnments,  were 
not  in  their  possession,  having  been  in  the  custody  of  the 
old  trustee,  and  handed  over  by  him  to  his  successor. 

On  the  application  being  heard,  Messrs.  Sheffield  under- 
taking, without  prejudice  to  their  lien,  to  produce  at  all 
reasonable  times,  and  subject  to  the  payment  of  their  proper 
costs  and  charges,  all  papers  in  their  .possession  to  the  new 
trustee  or  his  solicitor  for  their  inspection,  and  also  under- 
taking, within  fourteen  days  from  the  date  of  the  order,  to 
take  into  the  Taxing  Master's  office  any  bill  of  costs  they 
might  have  against  Hayward,  as  late  trustee,  or  the  estate, 
no  further  order  was  made  than  that  Messrs.  Sheffield  should 
have  their  costs  of  the  application  out  of  the  estate. 

The  trustee  appealed. 

Hemming^  Q.CI.,  and  Tate  Lee^  for  th^  appellant :  The  lien 
of  the  solicitor  cannot  be  higher  than  that  of  his  client. 
When  a  trustee  in  a  bankrifptcy  is  changed,  the  old  trustee, 
unlike  a  private  trustee,  has  no  lien  as  against  the  estate,  as  is 
clear  from  Bankruptcy  Rules,  1870,  r.  249 ;  and  having  none 
himself  can  give  none  to  his  solicitor. 

Turner  v.  Letts  (*)  fully  recognizes  the  rule  that  a  trustee 
131]  *cannot  give  his  solicitor  any  larger  lien  than  he  pos- 
sesses himself.  There  is  no  hardship  in  not  giving  a  solicitor 
in  a  bankruptcy  the  ordinary  negative  or  obstructive  lien, 
because  he  has  a  much  better  protection  in  the  fact  that  the 
court  never  allows  assets  to  be  divided  until  the  solicitor's 
costs  are  paid. 

Roxburgh^  Q.C.,  and  C.  H.  Anderson^  for  Sheffield  & 
Sons,  and  W,  P.  Beale^  for  Hayward,  we^e  not  called  upon. 

James,  L.J.:  I  am  of  opinion  thp^t  the  Registrar's  order 
in  this  case  was  quite  right.  The  application  is  really  an 
attempt  to  change  a  solicitor  in  a  cause  otherwise^than  upon 
the  usual  terms.  A  man  has  a  right  to  change  his  solicitor 
if  he  likes,  but  then  the  law  imposes  certain  terms  in  favor 
of  the  solicitor :  that  is  to  say,  that  the  papers  in  the  suit 
cannot  be  taken  out  of  his  hands  without  his  having  his 
costs  paid.  Messrs.  Sheffield  have  never  claimed  any  lien 
upon  the  papers  belonging  to  the  estate:  the  things  upon 
wnich  they  claim  a  lien  are  things  upon  which  they  have 
expended  their  own  labor  or  their  own  money.  Why  are 
they  not.  to  have  that  lien  in  the  same  way  as  any  other 
workman  who  is  entitled  to  retain  the  thing  upon  which  he 
has  worked  until  he  is  paid  for  it.     Then,  with  regard  to 

(»)  7  D.  M.  «fe  G.,  248. 
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Mr.  Hayward,  it  would  be  monstrously  unjust  to  say  that 
a  trustee  is  bound  to  lind  money  to  pay  for  this  work  done 
for  the  benefit  of  the  estate,  and  then  to  hand  over  that 
work  without  being  paid  for  it.  If  the  cestui  que  trust 
wants  the  work  handed  over  to  him,  he  must  find  the  money. 
He  can  go  himself  and  say,  "i  am  the  real  person,  I  will  " 
pay  your  costs ;"  but  we  cannot  n^ake  a  mere  trustee  find 
money  out  of  his  own  pocket. 

Baggallay,  J. a.:  I  am  of  the  same  opinion.  Having 
regard  to  the  admitted  facts  of  the  case,  and  to  the  state- 
ments made  by  Mr.  Sheflield  in  the  course  of  his  examina- 
tion before  the  Registrar,  and  which  examination  was 
entered  in  the  order,  the  order  of  the  Registrar  appears  to 
me  to  be  the  only  order  he  could  with  propriety  have  made. 

*Bbamwell,  J.  a.  :  I  am  of  the  same  opinion.  As  *[1 32 
the  substance  of  the  matter  is  that  the  estate  employed  Mr. 
SheflBeld,  this  is  really  an  attempt,  as  the  Lord  Justice  has 
said,  to  change  a  solicitor  otherwise  than  upon  the  usual 
terms.  The  case  of  Twrner  v.  Letts  (')  is  in  point,  in  my 
opinion.  What  happened  there  was  this:  Tne  executrix 
incurred  certain  costs  and  died.  Then  Lord  Justice  Turner 
said('):  "The  plaintiffs  in  the  original  suit,  instead  of  ap- 
plying in  that  suit  for  the  delivery  up  of  the  deeds  passed 
by  the  claim  of  the  executrix  to  be  indemnified  against  the 
costs  of  that  suit,  and,  with  the  intention  of  defeating  that 
claim,  proceeded  by  a  fresh  bill  in  the  name  of  the  adminis- 
ti-atiix  de  bonis  non^  to  recover  the  deeds.  The  effect  of  the 
decree  of  the  Master  of  the  Rolls  is  to  take  away  from  the 
executrix,  or  those  who  claim  under  her,  the  security  for 
her  expenses  as  trustee.  If  there  had  been  no  question  as 
to  the  solicitors'  lien,  the  residuary  legatees  could  not  have 
taken  the  deeds  out  of  the  hands  of  the  executrix,  except 
on  the  terms  of  indemnifying  her  against  the  costs  of  the 
other  suit.  It  is  said  that  there  was  nothing  due  to  the  ex- 
ecutrix, and  that  she  was,  on  the  contrary,  a  debtor  to  the 
testator's  estate;  but  this  cannot  be  ascertained  in  the  ab- 
sence of  any  representative  of  the  executrix."  I  do  not 
understand  it  to  be  suggested  here  that  Mr.  Hayward  is  in- 
debted to  the  estate,  and  think  the  case  quite  in  point. 

Solicitors:  Tilley  &  Soames  ;  Sheffield  &  Sons  ;  Bircham 
&Co. 

Q)  7  D.  M.  A  G.,  243.  («)  7  D.  M.  &  G.,  244. 

• 

See  2  Eng.  Rep.,  628  note;  8  Eng.  Dig.,  562 ;  Christy  v.  Perkins,  6  Daly. 

Rep.,  625 note;  12 Engi  Rep. , 462 note  ;  237;   Meyers  v.  Kobertfion,  1  Grant's 

18  Eng.  Rep.,  828  note  ;  Coughlin  v,  (U.C.)  Chy.,  439. 
N.  T.  Cent.  R.  R.  Co.,  5  N.  Y.  Weekly 
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133]  *-^'2:  parte  Dixon.    In  re  Henley. 

8etroff-^8aU  by  Factor  <u  PrincipaL 

A  person  purchasing  goods  from  a  factor  who  sells  them  in  his  own  name  can  set 
off  a  debt  due  to  him  from  the  factor  personally  in  the  same  way  as  if  the  factor  were 
the  principal,  unless  the  purchaser  has  notice  that  the  factor  b  not  the  principal ; 
and  this  right  is  not  aflfectpd  by  the  fact  that  the  factor  in  selling  in  his  own  name 
wit|iont  dlM^Iosing  the  agency  is  acting  in  contravention  of  the  express  directions  of 
his  principaL 

Semenza  v.  Brindey  (')  explained. 

This  was  an  appeal  by  W.  Dixon,  Limited,  from  a  deci- 
sion of  Mr.  Registrar  Spring  Rice,  sitting  as  Chief  Judge, 
rejecting  a  proof. 

The  debtor,  Henley,  was  a  wire  maker  and  telegraph  cable 
manufacturer,  and  made  other  articles  in  the  iron  trade.  In 
the  course  of  the  year  1874  he  had  several  transactions  with 
William  M'Arthur  &  Co.,  iron  and  metal  merchants,  and 
ordered  goods  from  them  which  he  paid  for  by  four  months' 
bills. 

On  the  24th  of  September,  1874,  Henley  ordered  from 
M'Arthur  &  Co.  twenty-five  tons  of  Calder  pig  iron.    This 

? articular  kind  of  iron  was  manufactured  by  the  appellants, 
V.  Dixon,  Limited,  of  Glasgow,  and  M^Aithur  &  Co.  were 
their  sole  agents  in  London  for  the  sale  of  it,  upon  the  terms 
contained  in  a  letter  addressed  to  M'Arthur  &  Co.  by  W. 
Dixon,  Limited,  on  the  30th  of  December,  1872,  the  ma- 
terial part  of  which  was  as  follows : — 

*'We  agree  to  your  acting  as  our  sole  agent  in  London 
for  *  Calder'  and  'Govan'  pig  iron,  and  for  *Govan'  mal- 
leable iron,  on  the  following  conditions :  The  commission 
upon  pig  iron  to  be  1  per  cent.,  and  upon  malleable  iron  2^ 
per  cent.,  at  present,  but  subject  to  alterations  from  time  to 
time  as  may  be  agreed  upon.  All  sales  to  be  made  in  ac- 
cordance with  the  rules  of  the  trade  in  London,  a;id  all  pay- 
ments made  to  you  to  be  remitted  to  us  as  soon  as  received ; 
bills  to  be  made  payable  in  such  a  manner  as  to  show  your 
connection  with  us.  This  agreement  to  remain  in  force  from 
1  Jany.  1873,  till  31  Dec.  of  the  same  year,  and  to  be  termi- 
nated on  six  months'  notice  at  any  date  thereafter." 
134]  *The  invoice,  dated  the  24th  of  September,  for  the 
above  iron  was  made  out  in  the  name  of  M'Arthur  &  Co.  to 
Henley,  and  did  not  in  any  way  indicate  the  fact  that 
M 'Arthur  &  Co.  were  selling  it  as  agents  for  Dixon  &  Co. 

{»)  18  C,  B.  (N.S.),  461 
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The  iron  having  been  delivered,  M'Arthur  &  Co.  on  the 
10th  of  October,  1874,  drew  on  Henley  a  bill  of  exchange 
for  the  price,  as  follows : — 

"£117  16^.  lOd.  London,  10  Oct.  1874. 

"Four  montlis  after  date  pay  to  our  order  the  sum  of  one 
hundred  and  seventeen  pounds  fifteen  shillings  and  ten 
pence,  value  received. 

"To  W.  J.  Henley,  Esq.  W.  M^Arthur  &  Co. 

''Agents for  W.  Dixon,  Limited, 
"  Colder  and  Oovan  Iron  Works,  Olasgow.^^ 

The  words  "Agents  for  W.  Dixon,  Limited Glasgow,** 

were  stamped  or  printed  upon  the  bill  with  thin  letters,  in 
pale  blue  ink,  and  the  signature,  "W.  M'Arthur  &  Co.," 
was  partly  written  over  them,  so  that  it  was  very  easy  for  a 
pei-son  to  read  the  bill  without  observing  them. 

The  indorsement  was 

"pp.  W.  M'Arthur&Co. 

"E.  Prentis. 
"Pay  the  Commercial  Bank  of  Scotland  or  order. 

"  William  Dixon  {Limited)^ 

The  words  "  William  Dixon  (Limited)"  were  also  stamped 
or  printed  in  thin  letters  in  pale  blue  ink. 

Another  similar  transaction  took  place  in  the  same  year 
between  Henley  and  M 'Arthur  &  Co.  as  to  Caldef  pig  iron, 
there  being  nothing  on  the  documents  to  give  notice  of 
agency  except  the  appearance,  in  the  same  manner  as  before, 
of  the  name  of  W.  Dixon,  Limited,  on  the  bill  of  exchange. 

The  bills  accepted  by  Henley  were  duly  met  by  him. 
Ultimately,  on  the  25th  of  January,  1875,  he  »ave  M'Arthur 
&  Co.  a  further  order  for  Calder  iron,  for  which  an  invoice 
amountingto  £286  5^.  6^.  was  sent  in.  The  iron  was  deliv- 
ered, but  Henley,  having  discovered  that,  owing  to  certain 
acceptances  of  his  in  the  *hands  of  M'Arthur  &  Co.  [135 
having  been  negotiated  to  a  greater  extent  than  he  had  oeen 
aware  of,  M 'Arthur  &  Co.  were  indebted  to  him,  refused  to 
accept  the  bill  of  exchange,  which  on  the  22d  of  February, 
1875,  had  been  sent  to  him  for  acceptance. 

On  tlie  31st  of  March,  1876,  Henley  stopped  payment,  and 
liquidation  by  arrangement  was  shortly  afterwards  agreed 
npon.  W.  Dixon,  Limited,  sought  to  prove  for  the  above 
amount  of  £286  5^.  6rf.  The  trustee  rejected  the  proof,  on 
the  ground  that  Henley  had  dealt  with  M 'Arthur  &  Co.  as 
principals,  and  was  entitled  to  set  off  a  larger  amount  due 
irom  them  to  him,  and  the  Registrar  came  to  the  same  con- 
clusion. 
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Henlt»y*made  an  affidavit  as  follows : — 

"I  always  fully  believ«»d  that,  in  dealing  with  the  said 
W.  M'Artlinr  &  Co.,  and  particularly  when  I  gave  them 
orders  for  Calder  and  Govan  pig  iron,  I  was  dealing  with 
principals  and  not  with  agents.  1  never  heard  anything  to 
the  contrary  from  the  said  W.  M 'Arthur  &  Co.  or  anybody 
else  until  Mr.  W.  M'Arthur  called  at  my  office  on  or  about 
the  22d  of  February,  1875,  and  from  and  after  that  date  I 
never  ordered  any  more  of  the  said  pig  iron  from  the  said 
Messrs.  W.  M'Arthur  &  Co."  Rogers,  the  secretary  of 
Henley,  gave  evidence  to  a  similar  effect,  and  neither  of 
them  was  cross-examined. 

De  Oex^  Q.C.,  and  Bagley^  for  the  appellants :  The  con- 
ditions which  must  be  complied  with  in  order  to  establish 
the  set-off  are  shown  by  Semenza  v.  Briasley  (').  They  are, 
1,  that  the  sale  should  be  made  by  a  person  intrusted  with 
the  possession  of  the  goods;  2,  that  the  agent  should  sell 
the  goods  as  his  own,  and  in  his  own  name  as  principal,  by 
the  authority  of  tlie  principal ;  and,  3,  that  the  purchaser 
dealt  with  the  agent  as,  and  believed  him  to  be,  the  principal 
in  the  transaction  up  to  the  time  when  the  set-off  occurred. 
We  do  not  contend  that  the  first  condition  was  not  complied 
with,  but  we  ^y  that  neither  of  the  others  was.  The  second 
was  not,  for  the  agent  was  expressly  directed  to  have  the 
bills  so  drawn  as  to  sliow  the  agency.  He  tlierefore  had  not 
136J  his  principal's  authority  for  selling  the  goods  as  *his 
own,  and  in  his  own  name.  As  to  want  of  notice,  we  say 
that  the  fact  of  agency  sufficiently  appears  on  the  bills.     A 

Serson  who  accepts  a  bill  cannot  be  heard  to  say  that  he 
id  not  read  wliat  appears  on  the  face  of  it.  Notice  of  this 
kind  is  enough:  Borries  v.  Impei'iaZ  Ottoman  Bank  (*). 
The  agent  here  cannot  be  considered  a  factor,  for  a  factor  is 
commonly  understood  to  be  a  person  intrusted  with  the  sale 
of  goods  from  abroad :  Baring  v.  Coi^rie  ('). 

Hemming^  Q.C.,  and  Jeune,  contrjt,  were  not  called  upon. 

James,  L.J.:  I  am  of  opinion  that  the  Registrar's  order 
ought  to  be  affirmed.  It  seems  to.  me  quite  clear  that  every 
one  of  the  requisites  was  proved.  According  to  the  ordi- 
nary course  of  dealing  among  factors,  M'Arthur  sold  the 
goods  in  his  own  name  and  as  his  own  goods.  Henley 
swears,  and  Henley's  agent  swears  (and  they  have  never 
been  cross-examined),  that  they  dealt  with  M'Arthur  as  the 
principal,  and  in  the  belief  that  he  was  the  j}rincipa1,  and 
that  tney  never  had  any  doubt  upon  the  subject  until  the 
22d  of  February,  1875.    The  arguments  of  the  appellants 

(«)  18  C.  B.  (N.S.),  467.  («)  Law  Rep.,  9  C.  P.,  38.  {*)  2  B.  A  A.,  187. 
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are  founded  on  a  private  communication  between  the  prin- 
cipal and  his  agent,  and  on  the  form  of  certain  bills  of  ex- 
change. As  regards  third  parties,  the  powers  of  an  agent 
are  meiisured  by  the  apparent  scope  of  his  authority,  and 
cannot  be  limited  by  any  private  communication  with  him. 
Then,  as  to  the  form  of  the  bills  of  exchange,  when  I  come 
to  look  at  tliem,  I  think  the  argument  amounts  to  nothing 
whatever,  because,  although  there  is  something  printed 
npon  them  as  to  agency,  that  is  so  written  over  with  ink  as 
to  prevent  anybody  from  noticing  it — so  written  over  that  I 
liad  some  difficulty  in  seeing  what  the  meaning  of  the  blue 
ink  was.  Then  the  bills  are  indorsed  by  M'Arthur  as  princi- 
pal, making  himself  liable  upon  them  to  anybody  into  whose 
hands  they  might  come.  I,  therefore,  am  satisfied  that  the 
requisites  mentioned  in  the  iudgment  of  Mr.  Justice  Willes 
in  Semenza  v.  Brinsley  (*)  nave  been  fully  complied  with, 
and  am  of  opinion  that  the  order  of  *the  Registrar  [137 
ought  to  be  affirmed,  and  the  appeal  refused  with  costs. 

Baggallay,  J. a.:    I  am  of  the  same  opinion. 

Brett,  J. A.:  I  am  of  the  same  opinion.  It  is  argued 
that  the  conditions  laid  down  by  Mr.  Justice  Willes  in  Se- 
mema  v.  Brinsley  (*)  are  not  f ullilled,  on  two  grounds. 
First  of  all  it  was  said  that  the  agent  was  not  a  factor;  and 
some  limitation  of  the  definition  of  a  factor  was  suggested 
which  I  confess  I  never  before  heard  of.  The  definition  of 
a  factor  I  thought  always  was  that  which  is  laid  down  in 
Smith's  Mercantile  Law,  where  it  is  said:  "There  are  two 
extensive  classes  of  mercahtile  agents,  namely,  factors  who 
are  intrusted  with  the  possession  as  well  as  the  disposition 
of  property,  and  brokers,  who  are  employed  without  being 
put  into  possession  of  the  goods."  As  for  limiting  that  defi- 
nition by  restricting  it  to  persons  intrusted  with  goods  from 
abroad,  I  never  before  heard  of  such  a  limitation,  and  I 
think  it  must  be  rejected. 

M'Arthur  &  Co.,  then,  were  factors,  that  is  to  say,  they 
were  the  persons  intrusted  with  the  possession  as  well  as  the 
disposition  of  the  property.  Mr.  Justice  Willes,  who  had  the 
greatest  experience  in  mercantile  law,  says  that  the  ordinary 
course  of  business  is  for  factors  (that  is  to  say,  persons  who 
are  so  intrusted  with  goods)  to  sell  in  their  own  name. 
Now,  the  rule  of  law  is,  that  the  extent  of  an  agent's  au- 
thority as  between  himself  and  third  parties  is  to  be  meas- 
ured by  the  extent  of  his  usual  employment.  That  being 
so,  the  very  JEact  of  intrusting  your  goods  to  a  man  as  a 
factor,  with  right  to  sell  them,  \^  prima  facie  authority  from 

(')  18  0.  B.  (N.8.),  467. 
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you  to  him  to  sell  in  his  own  name.  Therefore,  it  not  being 
shown  here  that  any  limitation  of  that  authority  was  made 
known  to  the  person  who  was  dealing  with  the  agent,  there 
is  suflBicient  evidence  as  between  the  principal  and  such  third 
party  tliat  the  goods  were  to  be  sold  by  the  agent  in  his  own 
name  as  principal  with  the  authority  of  the  person  who  so 
intrusted  him  with  the  goods.  That  point,  therefore,  is 
138]  niade  out.  It  is  true  that  Mr.  *Jnstice  Willes,  in 
Semenza  v.  Brinsley{^\  states  it  to  be  necessary  that  the 
agent  should  have  the  authority  of  the  principal  for  selling 
in  his  own  name ;  but  he  was  only  dealing  with  a  demurrer 
to  a  plea  ;  and  at  the  end  of  the  jndgment  he  says  it  was  a 
great  pity  that  the  parties  did  not  go  on  to  try  the  facts ; 
and  if  the  facts  had  been  tried,  I  have  no  doubt  that  as  soon 
as  he  found  that  the  agent  was  intrusted  with  the  goods  as 
a  factor  he  would  have  held  that  that  proved  authority  given 
to  him  by  the  principal  to  sell  in  his  own  name,  so  far  as 
anybody  was  concerned  to  whom  some  limitation  of  that 
authority  was  not  disclosed.  It  therefore  is  made  out  tliat 
'  the  agent  sold  in  his  own  name  with  the  authority  of  the 
principal.  Then  it  is  said  that  the  person  dealing  should  be 
shown  to  have  believed  that  the  agent  was  the  principal  in 
the  transaction.  Here  Henley  swears  that  he  did  believe  it. 
It  is  urged  that  he  must  be  taken  to  have  known  the  con- 
trary, for  that  the  acceptances  on  the  former  transactions 
must,  upon  the  face  of  them,  have  shown  him  that  the  agent 
was  dealing  as  an  agent.  If  the  acceptances  had  shown  it, 
that  would  have  decided  the  ca Je ;  but  when  you  look  at 
the  bills  you  see  that  what  is  relied  upon  is  put  in  such  a 
form,  so  faintly  and  so  written  over,  that  it  would  be  wrong 
to  say  that  Henley  must,  by  seeing  the  bills,  have  become 
aware  of  the  agency.  At  all  events,  we  cannot  say  the  Re- 
gistrar was  wrong  in  finding  that  Henley's  oath  is  correct; 
there  is  not  enough  on  the  face  of  the  bill  to  show  us  that  it 
is  not.  Therefore  the  case  is  brought  within  the  rules  laid 
down  by  Mr.  Justice  Willes. 

Solicitors :  Oedge^  Kirby  &  Millett;  Cobbold  &  WooUey. 

Q)  18  C.  B.  (N.S.),  467. 
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[4  Chancery  Divifiion,  148.] 
C.A.,  Dec.  15,  1876. 

*In  re  Dalgleish's  Settlement.  [143 

Hhtstw  of  Leasehof^U — Inieaituy — Vesting  Order — ReappoiiUmerU  of  Tnuteee  prtvi- 
oualy  appointed— Truitee  Act,  1850  (18  d  14  VicL  c.  60),  w.  82,  84. 

Where  a  sole  trustee  of  leaseholds  had  died  intestate,  and  had  no  legal  personal 
representative,  and  new  trustees  had  been  duly  appointed  under  the  settlement,  the 
court  reappointed  the  same  two  persons  trustees,  and  made  an  order  vesting  the 
leaseholds  in  them. 

The  decision  of  the  Master  of  the  Rolls  reversed. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the 

Rolls  ('). 

Under  a  settlement  made  on  the  marriage  of  Mr.  and  Mrs, 
Dalgleish,  leaseholds  became  vested  in  a  sole  trustee,  who 
Lad  died  and  had  no  legal  personal  representative. 

Two  new  trustees  had  been  duly  appointed  under  a  power 
in  the  settlement,  and  a  petition  was  presented  pmying  that 
the  leaseholds  might  be  vested  in  them. 

The  Master  of  u\e  Rolls  held  that  he  had  no  jurisdiction 
to  make  the  order  asked  for ;  and  he  also  refused  the  appli- 
cation of  the  petitioner  to  amend  the  petition  by  praying  for 
the  appointment  of  a  third  trustee,  and  for  an  order  vesting 
the  estate  in  the  three  trustees.  The  application  was  now 
renewed  before  the  Court  of  Appeal. 

BastingSy  Q.C.  {Tremlett  with  him),  for  the  petitioner, 
referred  to  In  re  JRathbone  {*)y  where  the  court,  having  ap- 
pointed two  new  trustees,  made  an  order  vesting  in  them 
the  leaseholds  of  a  trustee,  who  was  deceased  without  any 
legal  personal  representative.  In  the  present  case,  two  new 
trustees  had  been  appointed  under  a  power  in  the  settle- 
ment,, and  he  therefore  asked  that  the  court  would  reappoint 
the  same  two  persons  trustees,  and  would  then  maKe  an 
order  vesting  the  estate  of  the  deceased  trustee  in  them ;  and 
he  asked  leave  to  amend  the  petition  with  that  object 

James,  L.J.,  said  that  the  petitioner  might  amend  the 
petition  as  suggested,  and  that  the  court  would  make  an 
order  appointing  the  same  two  persons  trustees,  and  vesting 
in  them  the  leaseholds  *for  all  the  estate  of  the  de-  [144 
ceased  trustee.  But  the  usual  affidavit  of  the  iitness  of  the 
trustees  must  be  produced. 

Baggallay,  J.A.,  and  Bbett,  J.A.,  concurred. 

(>)  I  Ch.  D.,  46.  02  Ch.  D.,  488.  * 

19  Eng.  Rep.  92 


730  CHANCERY  DIVISION.  PToL  IV. 

1876  Hickman  y.  Upsall.  CA. 

1877.  Jan.  11.  The  case  was  mentioned  again  this  day, 
when  the  written  consent  of  the  trustees  and  an  affiiavit  of 
their  fitness  were  produced ;  and  the  court  accordingly  made 
the  order. 

Solicitors :  Eardley-Holt  &  Co, 


[4  Chancery  Division,  144.] 
C.A.,  Dec.  15, 1876. 

Hickman  v.  Upsall  (*). 

[1869     U.     16.] 


Staiuti  o/LimUaiiona  (8  <£  4  Wifl.  4,  e.  27),  «.  42— MorfffOffee  of  Life  EUale  in  Pc 
gion — Death  of  Mortgagor  Tenant  for  lAfe — PretumpUon  of  ^tUne  of  J)eath — Ac- 
count of  KmU  <md  ProJUa. 

In  1869  a  suit  for  administration  was  instituted  by  the  tenant  for  life  under  a  will 
of  certain  leaseholds,  wlio  subsequently  mort^ged  her  life  interest.  The  mortgagee 
obtained,  under  an  order  made  in  1860,  liberty  to  enter,  and  did  enter,  i^to  possea- 
sion  of  the  rents  for  the  purpose  of  keeping  down  the  interest  on  her  mortgage,  and 
paying  the  balance  to  the  tenant  for  life.  In  March,  1866,  the  tenant  for  life  lelt  her 
Lome,  and  was  never  heard  of  afterwards.  On  a  petition  presented  in  1 875  by  the 
persons  entitled  in  remainder,  it  was  held  that,  under  the  circumstances,  the  tenant 
for  life  must  be  taken  to  have  died  soon  after  June,  1 866. 

On  a  petition  now  presented  by  the  same  parties  for  an  account  of  arrears  of  reni 
received  by  the  mortgagee : 

Hefd  (varying  the  order  of  Hall,  V.C.),  that  the  petitioners  had  been  guilty  of  no 
laches  in  not  Sling  their  petition  till  the  expiration  of  seven  years  after  the  disap- 
pearance of  the  tenant  for  life,  and  that  they  were,  therefore,  entitled  to  an  acooant 
of  rents ;  but  that  there  was  no  fiduciary  relation  between  the  mortgagee  and  the 
petitioners,  and,  therefore,  they  were  only  entitled  to  arrears  for  six  years  before  the 
sling  of  the  petition. 

Micla  V.  SallUl  (')  coDunented  on. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor 
Hall  (•). 

The  facts,  which  are  more  fully  stated  in  the  previous  re- 
port, are  shortly  as  follows : 

In  1859  Sophia  Hickman,  then  Sophia  Upsall,  who  was 
145]  *interested  beneficially,  under  the  will  of  John  Up- 
sall, in  certain  leaseholds  and  funds,  instituted  a  suit  for 
the  purpose  of  making  the  trustees  liable  for  not  getting  in 
and  investing  a  certain  debt,  and  of  having  the  trusts  of  the 
will  administered  by  the  court. 

Sophia  Hickman,  in  July,  1859,  assigned  to  C.  M.  Samson 
her  life  interest  under  the  will,  and  also  a  policy  of  insur- 
ance on  her  life,  to  secure  the  repayment  of  money  lent 
to  her  with  interest.  The  same  life  interest  was  further 
charged,  and  two  new  policies  were  assigned  in  August, 

(»)  Varying  2  Chy.  Div.,  617.  («)  8  D.  M.  A  G.,  782.         (»)  2  Ch.  D.,  617. 
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1859,  and  January,  1860,  to  secure  further  sums  lent  by 
C.  M.  Samson. 

By  an  order  made  on  further  consideration,  dated  the  9th 
of  iNovember,  1860,  C.  M.  Samson  had  liberty  to  enter  into 
possession  of  the  leaseholds,  and  without  the  intervention 
of  the  trustees  to  pay  herself  the  sum  due  in  respect  of  her 
securities,  and  thereout  to  keep  down  the  interest  on  the 
mortgage  and  premiums  on  the  policy,  and  to  pav  the  resi- 
due to  Sophia  Hickman.  She  accordingly  entered  into  pos- 
session of  the  leaseholds. 

Sophia  Hickman,  on  the  26th  of  March,  1866,  left  her  home 
and  was  never  heard  of  again.  In  1876  a  petition  was  pre- 
sented by  the  present  petitioners,  who  were  the  persons- en- 
titled in  remainder  under  the  will,  for  the  purpose  of  having 
the  trust  funds  transferred  to  them,  and  the  leaseholds  sold 
and  the  proceeds  paid  to  them. 

The  petition  was  ordered  to  stand  over  for  a  month  in 
order  that  inquiries  might  be  made  for  Sophia  Hickman. 
On  the  petition  coming  on  again,  on  the  16th  of  April,  1876, 
it  was  held  by  Vic>e-Cliancellor  Hall  that,  under  all  the  cir- 
cumstances, it  was  to  be  presumed  that  Sophia  Hickman 
died  soon  after  June,  1866,  and  that,  therefore,  nothing 
became  payable  to  the  mortgagee  after  that  time.  The  ac- 
cumulated dividends  on  the  funds,  as  well  as  the  funds 
themselves,  subject  to  payment  of  costs  and  duty,  were 
ordered  to  be  divided  among  the  petitioners,  and  the  lease- 
holds ordered  to  be  sold  ('). 

C.  M.  Samson  paid  the  premiums  on  the  policies  of  insur- 
ance, and  ultimately  received  the  policy-money  from  the 
insurance  company. 

The  present  petition  was  presented  on  the  10th  of  March, 
1876,  *praying  that  an  account  might  be  taken  of  all  [146 
rents  and  other  sums  which  had  been  received  by  the  mort- 
gagee, C.  M.  Samson,  since  the  month  of  July,  1866,  and 
that  what  should  be  found  due  on  such  account  might  be 
distributed  among  the  petitioners  in  the  proportions  stated 
in  the  petition. 

The  vice  Chancellor  granted  the  order  prayed,  and  from 
this  decision  C.  M.  Samson  appealed. 

Metholdy  for  the  appellant:  We  contend,  in  the  first 
place,  that  Sophia  Hickman  cannot  be  presumed  to  have 
died  till  the  expiration  of  the  period  of  seven  years  after  she 
disappeared. 

In  the  second  place,  we  say  that  if  she  is  presumed  to 

Q)  Law  Rep.,  20  £q.,  186. 
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have  died  in  1866,  the  petitioners  cannot  have  an  account  of 
rents  before  the  filing  of  the  petition.  The  petition  is  in  the 
nature  of  an  equitable  ejectment,  and  the  rule  of  the  Court 
of  Chancery  in  such  a  case  is  that  the  plaintiff  can  only 
have  an  account  of  rents  from  the  institution  of  the  suit: 
Hutton  V.  Simpson  (*).  The  cases  where  an  earlier  account 
has  been  decreed  are  all  cases  in  which  there  were  some 
equitable  considerations  on  which  the  plaintiffs  based  their 
claim.  In  Hicks  v.  SalliUi^)  Lord  Justice  Turner  thus 
states  the  result  of  the  authorities:  ''In  cases  of  adverse 
possession,  where  there  is  no  trust,  no  infancy,  no  fraud, 
no  suppression,  where,  in  short,  there  is  a  mere  bona  fldc 
adverse  possession,  it  is  not  according  to  the  course  of  the 
court  to  carry  back  the  account  of  rents  beyond  the  filing 
of  the  bill."  The  present  is  a  simple  case  of  bona  fide  ad- 
verse possession.  There  was  no  trust  or  fiduciary  relation  ; 
C.  M.  Samson  was  allowed  to  take  possession  as  mortgagee, 
which  she  could  have  done  in  her  own  right  if  it  had  not 
been  for  the  suit.  There  was  no  privity  between  her  and 
the  petitioners.  She  was  exactly  in  the  same  position  as 
an  ordinary  tenant jpt^r  avire  vie^  holding  over  after  the  life 
has  dropped. 

If  Sophia  Hickman  is  presumed  to  have  died  in  1866,  the 
right  of  the  petitioners  must  be  supposed  to  have  com* 
menced  at  that  time,  and  they  are  guilty  of  laches  in  not 
coming  till  1875.  They  might  have  applied  under  the  stat- 
147]  ^te  6  Anne,  c.  18,  for  the  *proauction  of  the  tenant 
for  life,  and  the  onus  would  have  been  thrown  on  C.  M. 
Samson  to  produce  her.  No  doubt  they  were  equally  with 
C.  M.  Samson  ignorant  of  what  had  become  of  the  tenant 
for  life,  but  ignorance  does  not  prevent  a  person  being  baiTed 
of  his  claim  by  lapse  of  time  if  there  is  no  fraud  or  conceal- 
ment. At  all  events,  the  petitioners  can  only  recover  arrears 
for  six  years  under  the  3  &  4  Will.  4,  c.  27,  s.  42. 

E.  Cutler^  for  the  petitioners :  The  Vice-Chancellor  was 
justified  in  holding  that  the  tenant  for  life  must  be  supposed 
to  have  died  soon  after  June,  1866.  The  presumption  of 
death  does  not  arise  till  seven  years  have  elapsed,  but  when 
that  presumption  has  arisen  it  is  a  mere  question  of  evi< 
dence  at  what  point  of  time  the  death  took  place.  On  the 
supposition  that  the  death  took  place  in  June,  1866,  we  are 
entitled  to  claim  an  account  of  the  back  rents  from  that  pe- 
riod. Hicks  V.  Sallitt  (')  does  not  bear  out  the  contention 
of  the  appellant.    On  the  contrary,  the  rule  clearly  laid 

(»)  2  Vern.,  722.  («)  8  D.  M.  A  O.,  818.  («)  8  D.  M.  4  G.,  782. 
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down  there  is  that  unless  there  is  laches  or  unfair  dealing 
the  party  in  possession  is  to  account  for  the  rents  during  the 
whole  period  of  the  adverse  possession.  All  the  cases  are 
consistent  with  this  view :  Thomas  v.  Thomas  (*).  In  the 
present  case  there  has  been  no  laches.  Until  1876  we  knew 
nothing  of  the  circumstances;  and  if  we  had,  we  could  not 
have  recovered  possession  merely  by  showing  that  the  tenant 
for  life  had  disappeared,  until  seven  years  had  elapsed. 
The  statute  of  Annerefeired  to  only  applies  to  legal  estates. 

Moreover,  the  appellant  was  in  a  fiduciary  relation  to  us. 
She  was  put  into  possession  by  the  court,  and,  subject  to 
keeping  down  her  own  interest  and  paying  the  premiums, 
she  was  a  trustee  for  the  persons  really  entitled.  The  42d 
section  of  the  3  &  4  Will.  4,  c.  27,  therefore,  does  not  apply, 
and  we^re  entitled  to  the  whole  arrears  since  1866. 

Methold^  in  reply,  referred  to  Pulteney  v.  Warren  (•) ; 
Morgan  v.  Morgan  ('). 

*Jame9,  L.J.:  In  this  case  the  Vice-Chancellor  [148 
was  of  opinion  that  the  tenant  for  life  must  now  be  pre- 
sumed to  have  died  soon  after  June,  1866,  but  that  it  would 
have  been  impossible  to  make  such  a  presumption  till  after 
the  expiration  of  seven  years  from  the  time  when  she  was 
last  heard  of ;  that  is  to  say,  that  the  circumstance  of  her 
going  away  and  not  appearing  to  receive  her  income  in  June, 
1866,  was  not  in  itself  sufficient  to  justify  the  petitioners  in 
acting  on  the  presumption  of  her  death  so  as  to  enable  them 
at  that  time  to  apply  to  be  let  into  possession  of  the  prop- 
erty; but  now,  taking  the  circumstances  under  which  she 
disappeared,  together  with  the  presumption  which  has 
arisen  at  the  end  of  seven  years,  he  has  come  to  the  conclu- 
sion from  these  circumstances,  not  only  that  she  is  dead,  but 
that  she  died  soon  after  June,  1866.  I  think  he  was  right 
in  that  way  of  dealing  with  that  part  of  the  question  before 
us.     So  it  came  to  this,  that  the  petitioners  could  not  be 

?juilty  of  laches  in  not  having  brought  forward  their  claim 
)efore  the  expiration  of  the  seven  years.  If  they  had  done 
so,  their  petition  must  have  been  dismissed  with  costs. 
Tliere  was,  therefore,  no  laches,  and  there  was  no  knowl- 
edge possessed  by  one  party  that  was  not  possessed  by  the 
other.  Both  sides  were  in  an  equal  state  of  ignorance.  Now 
it  appears  to  me,  looking  at  the  rule  as  laid  down  in  Hicks 
v.  SalliUC),  that  the  principle  of  the  rule  is,  that  in  order 
to  disentitle  the  plaintiff  to  an. account  of  rents  before  the 
institution  of  the  suit  there  must  be  neglect  in  bringing  the 

(»)  2  K.  A  J.,  19.  (»)  Law  Rep.,  10  Eq.,  99. 

(•)  6  Yes.,  73.  (*)  8  D.  M.  A  Q.,  782. 
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suit  when  they  could  have  brought  it.  In  the  present  case 
the  position  was  this:  After  the  death  of  the  tenant  for 
life  a  person  claiming  under  her  remained  in  possession, 
holding  over  after  the  death  of  the  tenant  for  life,  not  im- 
properly, but  not  knowing  of  her  death.  There  was  no  fidu- 
ciary relation  between  her  and  the  remainderman  ;  she  was 
the  mortgagee  of  the  tenant  for  life,  and  although  she  was 
allowed  to  take  possession,  the  relation  of  the  parties  was  not 
different  from  what  it  would  have  been  if  the  mortgagor 
had  been,  allowed  to  keep  possession.  There  was  no  more 
fiduciary  relation  between  them  than  there  is  between  an 
ordinary  tenant  pur  autre  vie  and  the  remainderman.  If 
this  had  been  a  legal  claim,  the  legal  remainderman  would 
149]  have  been  entitled  to  *eject  the  person  in  possession 
and  to  recover  six  years'  arrears  of  rents.  That  is  the  anal- 
ogy which  I  think  we  ought  to  adopt  in  this  case,  there  be- 
ing here  no  equitable  considerations  affecting  the  parties.  I 
am  of  opinion,  therefore,  that  the  account  must  oe  carried 
back  for  six  years  before  the  filing  of  the  petition. 

Baggallay,  J. a.:     I  am  of  the  same  opinion. 

Brett,  J. A.:  Our  decision  depends  upon  the  question 
when  Sophia  Hickman  died.  The  fact  of  her  not  appearing 
to  receive  her  income  was  not  sufficient  evidence  of  her 
death  ;  it  was  not  so  after  the  first  quarter  day:  it  was  not 
so  after  the  second  quarter-day.  In  truth  there  was  no  pi-e- 
Bumption  till  she  had  disappeared  for  seven  years ;  but  after 
seven  years,  having  got  the  fact  that  she  was  dead,  you  have 
a  right  to  look  back  and  inquire  into  all  the  circumstances 
and  ascertain  when  she  died.  Suppose  a  person  intending 
to  return  home  at  ten  o'clock  at  night  does  not  appear,  there 
is  no  presumption  that  he  is  dea^.  But  if  after  a  week  he 
is  found  with  his  skull  broken  in  a  wood,  you  can  then  con- 
clude that  he  was  killed  before  ten  o'clock  on  the  night  on 
which  he  disappeared.  So,  in  the  present  case,  I  think  the 
yice-Chancellor  was  right  in  concluding  that  this  lady  died 
at  the  time  at  which  he  says  she  died. 

Then  we  come  to  the  question  when  this  claim  ought  to 
have  been  made.  If  what  I  have  said  be  correct,  it  is  clear 
that  this  petition  could  not  have  been  brought  before  seven 
years  after  the  disappearance  of  the  tenant  for  life.  It  is 
argued  that  the  question  of  laches  is  no  ingredient  in  this 
case ;  but  if  that  were  really  so,  I  should  think  equity  was 
more  unjust  than  the  law  was  ever  thought  to  be.  For  to 
say  that  the  mere  fact  of  a  person  not  bringing  his  suit, 
although  he  does  not  know  any  of  the  facts,  should  preclude 
him  from  relief,  is  against  every  principle  of  justice.     I  do 
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not  believe  there  is  any  siich  rule  in  equity.  I  think  it  is 
equitable  that  the  petitioners  should  have  six  years'  aiTears 
of  rent,  and  that  the  account  should  be  confined  to  that  time. 

Solicitors:  J.  &  JR.  Oole;  ProudfooL 


[4  Chancery  Diylsion,  150.] 
C.J.B.,  Aug.  7  :  C.A.,  Nov.  23,  80,  1876. 

*/7i  re  Majpleback.    Ex  parte  Caldecott.     [150 

jBifl    of  Sale — Validily — JJUgal   Connderation — Compounding  a  Felonjf — Btijling  a 

Proseeuiion. 

In  Jannary,  1876,  M.,  who  then  owed  B.  £100,  for  which  he  had  given  no  security, 
wrote  to  B.  telling  him  that  he  had  forged  his  name  to  a  bill  of  exchange  for  £100, 
I  which  he  had  discounted  with  his  bankers ;  that  the  bill  was  just  due  and  that  be 

was  unable  to  meet  it ;  and  entreating  B.  to  pay  the  bill,  and  thus  save  him  and  hia 
family  from  the  ruin  which  would  result  from  exposure.  M.  promised,  if  B.  would 
do  this,  to  g^ve  him  a  bill  of  sale  of  all  his  property  to  secure  what  he  owed  him. 
B.  acceded  to  the  request ;  a  bill  of  sale  of  all  M.'s  property  was  given  to  him  to 
secure  £200,  and  B.  paid  the  £100  to  the  bankers.  Soon  afterwards  M.  was  abjudi- 
cated a  bankrupt : 

ffeld,  by  the  Chief  Jud;2^e,  that  the  transaction  amounted  to  the  compounding  of  a 
felony,  that  the  bill  of  sale  was  void  as  against  the  trustee  in  the  bankruptcy,  and 
that  B.  must  pay  over  the  proceeds  of  the  goods  to  the  trustee. 

Neid,  on  appeal,  that,  however  difficult  on  grounds  of  public  policy  the  position 
of  B.  might  have  been  if  he  had  been  seeking  the  assistance  of  the  court,  M.,  who 
was  a  party  to  the  offence,  if  any,  could  not  have  recovered  the  proceeds  of  the 
goods  from  B ;  and  that  as  no  offence  against  the  bankrupt  law  had  oeen  committed, 
the  trustee  had  only  the  same  rights  as  M. 

James  Mapleback  was  a  farmer.  Prior  to  the  month  of 
January,  1876,  Henry  Butt  had  lent  Mapleback  from  time 
to  time  various  small  sums  of  money,  amounting  altogether 
to  about  £100,  without  any  security.  On  the  16th  of  Janu- 
ary,' 1876,  Mapleback  wrote  a  letter  to  Butt  as  follows : — 

*'Dear  Sir, — I  wanted  to  have  seen  you  again  to-day,  but 
could  not  find  you.  I  have  placed  myself  entirely  in  your 
power  to  get  me  sent  to  prison,  but  I  hope,  for  the  sake  of 
my  wife  and  family  you  will  not  do  it,  for  it  will  ruin  them 
for  life  as  well  as  me.  You  know  I  am  dreadfully  worried 
for  money.  I  owed  £100  at  the  bank  and  they  wanted 
security,  and  I  put  your  name  to  a  bill  with  mine,  and  the 
bill  was  due  this  week  and  I  cannot  meet  it,  and  the  man- 
ager is  going  to  write  to  you  about  it  to  night.  But  don't, 
pray,  let  him  know  but  what  you  signed  the  bill,  or  they 
will  transport  me,  and  then  what  will  oecome  of  my  family  ? 
I  know  it  was  a  very  wrong  thing  of  me  to  do,  but  I  didn't 
know  *what  to  do,  I  am  so  worried  about  it,  and  [151 
have  not  been  able  to  eat  or  sleep  since.  Dear  Sir,  if  you 
will  do  this  for  me,  I  shall  never  know  how  to  make  amends 
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to  you.  If  you  will  pay  the  money  I  will  gire  you  a  bill  of 
sale  on  all  l  have  got  for  what  I  owe.  Do  pray  write  to- 
morrow and  tell  me  what  you  will  do,  but  pray  don't  let  the 
bank  people  know,  or  any  one.  I  hope  you  will  do  this  for 
me,  or  I  and  ray  children  will  be  ruined  for  life.  Don't  let 
anybody  see  this,  please.    Do  this  great  kindness  for  me  .  .  . 

*'I  am,  dear  sir,  yours, 

''  (Signed)  J.  Mapleback." 

After  receiving  this  letter  Butt  had  an  interview  with 
Mapleback,  and  he  then  agreed  to  pay  the  bill  for  £100  to 
the  bankers  on  condition  of  Mapleback  giving  him  a  bill  of 
sale  to  secure  the  £100  and  the  previous  debt  of  £100.  Ac- 
cordingly, on  the  20th  of  January,  1875,  Mapleback  exe- 
cuted a  bill  of  sale,  which  contained  a  recital  that  he  was 
indebted  to  Butt  in  the  sum  of  £200,  and  that  he  had  agreed 
to  secure  the  same  in  manner  therein  appearing,  and  by 
which  he  assigned  to  Butt,  by  way  of  mortgage,  all  his 
household  furniture  and  household  effects,  stock  in-trade, 
crops,  implements,  and  utensils  in  husbandry,  and  all  other 
his  personal  property  (except  the  necessary  wearing  appnirel 
of  himself  and  his  family).  After  the  bill  of  Siile  had  been 
executed.  Butt  paid  the  £100  to  the  bank.  In  February, 
1875,  Butt  took  possession  under  the  bill  of  sale,  and  sold 
enough  of  the  deotor^s  property  to  satisfy  the  amount  due 
to  him.  On  the  15th  of  March,  1875,  Mapleback  was  adju- 
dicated a  bankrupt  on  a.  petition  presented  on  the  8th  of 
March,  the  act  of  bankruptcy  alleged  being  the  execution 
of  the  bill  of  sale..  On  the  16th  of  May,  1876,  the  trustee  in 
the  bankruptcy  gave  notice  of  an  application  to  the  South- 
ampton County  Court  for  an  order  declaring  the  bill  of  sale 
to  be  void  on  the  ground  that  its  execution  was  an  act  of 
bankruptcy,  and  that  Butt,  in  accepting  it,  compounded  a 
felony  committed  by  the  bankrupt.  The  judge  held  that 
the  bill  of  sale  was  valid,  and  that  Butt  was  entitled  to  re- 
tain the  proceeds  of  sale  ;  and  he  ordered  the  trustee  to  pay 
the  costs  of  the  application,  and  also  that  the  adjudication 
should  be  annulled. 

The  trustee  appealed  to  the  Chief  Judge,  and  the  appeal 
came  on  for  hearing  on  the  7th  of  August,  1876. 
152]  *I>e  Oex^  Q.C.,  and  Rollarid^  for  the  appellant: 
The  transaction  as  to  the  bill  of  exchange  amounted  to 
compounding  a  felony,  and  on  that  ground  the  bill  of  sale 
is  void :  Wallace  v.  Hardacre  (*) ;  Ex  parte  Hiberjiian 
Banking  Company  (') ;    Williams   v.  BayUy  (").     Butt's 

0)  1  Camp.,  45.  («)  14  Ir.  Ch,  Rep.,  1 18.  («)  Law  Rep.,  1  H.  L.,  200. 
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duty  was  to  prosecute  the  bankrupt  for  the  forgery,  Collins 
V.  Blantern  ('),  and  instead  of  doing  this  he  engaged  in  a 
transaction  which  is  contrary  to  the  policy  of  the  law.  He 
did  this  for  the  purpose  of  obtaining  security  for  his  old 
debt.  The  whole  transaction  was  illegal  and  void,  and  the 
bill  of  sale  remains  only  as  an  assignment  of  all  the  bank- 
rupt's property  for  an  antecedent  debt.  It  is  therefore  void 
as  an  act  of  bankruptcy. 

F.  0.  Crump^  for  jSutt:  Butt  acted  with  perfect  bona 
fid^es  in  paying  the  bill  of  exchange  and  accepting  the 
security.  All  he  did  was  to  ratify  the  use  which  the  bank- 
rupt had  made  of  his  name.  He  received  no  benefit  as  a 
consideration  for  stifling  a  prosecution ;  on  the  contrary,  he 
advanced  money  for  the  benefit  of  the  bankrupt,  and  thus 
relieved  his  estate  from  a  liability.  The  essence  of  the  ille- 
gality of  a  transaction  of  this  nature  is  the  stifling  of  a 
prosecution,  as  Lord  Ellenborough  said  in  Wallace  v.  Hard- 
acre,  That  case  shows  that  ,there  is  nothing  wrong  in  sub- 
stituting a  good  security  for  a  forged  one,  and  in  WiUiams  v. 
Bayley  that  decision  was  approved.  There  was  no  agreement 
to  stifle  a  prosecution  in  tne  present  case  as  there  was  la 
Williams  v.  Bayley.  The  bank  did  not  enter  into  anjr  agree- 
inent  with  the  bankrupt  not  to  prosecute  him,  nor  did  Butt. 
The  payment  of  the  £100  bill  of  exchange  was  a  suflBicient 
fresh  advance  to  validate  the  bill  of  sale :  Ex  parte  King  (*). 

Bacok,  C.J.:  A  case  so  plain  as  this  has  never  been  pre- 
sented to  me,  or,  I  believe,  to  any  other  court.  I  thought 
it  was  the  duty  of  every  citizen  of  these  realms,  if  a  crime  was 
committed  against  him,  to  *prosecute  the  offender.  [153 
That  is  a  prima  fade  duty.  I  thought  it  was  unlawful  for 
him  to  sell  that  duty,  or  to  make  a  bargain  about  it.  In 
the  present  case  it  has  been  most  abundantly  established 
that  this  has  been  done,  and  I  repeat  that  to  sell  that  duty 
is  unlawful,  and  an  offence  againjst  public  policy.  Upon 
that  ground  the  bargain  here  made  is  one  that  has  not  the 
slightest  portion  of  validity  in  it,  and  on  that  ground  the 
bill  of  sale  is  utterly  void.  The  man  who  had  committed 
the  forgery  wrote  to  the  person  whom  he  had  made  his 
victim  saying,  ''If  you  will  pay  this  debt  which  I  have 
wrongfully  contracted  in  your  name,  I  will  give  you  security 
for  it.''  A  more  vicious  transaction  can  hardly  be  suggested. 
The  respondent,  1  dare  say  very  good  naturedly,  paid  the 
£100  to  the  bank.  If  he  had  not  paid  it  a  prosecution 
might  or  might  not  have  taken  place.  But  a  crime  had 
been  committed,  and  the  duty  of  prosecuting  the  offender 

(J)  2  Wll«.  C.  p.,  847,  849.  («)  2  Ch.  D.,  266. 

19  Eng.  Rep.  93 
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had  devolved  on  the  respondent  He  neglected  that  duty, 
and  advanced  £100  to  the  bankrupt,  that  is  to  say,  be  paid 
a  debt  of  the  bankrupt's,  making  hkn  no  advance  that  could 
be  called  an  equivalent  for  the  security,  nothing  that  enabled 
him  to  carry  on  his  business.  He  paid  a  debt  which,  as 
well  as  his  own  debt,  had  been  previously  contracted,  and 
then  he  took  as  security  this  bill  of  sale  which  was  utterly 
invalid  from  its  beginning. 

If  that  was  not  enough  to  dispose  of  the  case,  the  execu- 
tion of  the  bill  of  sale  was  a  clear  act  of  bankruptcy,  be- 
cause without  any  reason,  except  to  avoid  the  consequences 
of  his  own  criminal  act,  the  debtor  agreed  to  give  a  bill  of 
sale  comprising  the  whole  of  his  property  to  satisfy  a  pre- 
viously existing  debt.  Anything  more  plainly  fraudulent 
under  the  statute  of  Elizabeth,  or  under  the  Bankruptcy 
Act,  cannot  be  imagined.  How  the  conclusion  of  the  court 
below  was  arrived  at  I  am  at  a  loss  to  understand,  unless  it 
was  suggested  with  success  to  (he  judge  that  the  respondent 
did  not  know  the  consequences  of  the  offence  that  had  been 
committed,  and  bad  no  intention  of  screening  the  debtor 
from  the  prosecution  which  might  have  taken  place.  That 
an  adjudication  of  bankruptcy  made  under  such  circum- 
stances should  be  annulled  is  directly  at  variance  with  the 
usual  course  of  proceedings  in  bankruptcy.  I  consider  the 
decision  of  the  court  below  altogether  wrong.  The  respon- 
154]  dent  must  refund  the  money.  The  order  must  *be 
discharged,  and  a  proper  order  must  be  substituted  for  it. 
The  respondent  must  pay  the  costs  in  the  court  below,  as 
well  as  the  costs  of  this  appeal. 

Butt  appealed  from  this  decision,  and  the  appeal  came  on 
to  be  heard  on  the  23d  of  November,  1876. 

Miller,  Q.C.,  and  ^.  0.  Crump,  for  the  apjpellant:  We 
contend  that  this  is  a  good  bill  of  sale,  supported  by  a  suffi- 
cient present  advance.  There  was  no  compounding  a  felony, 
nor  misprision  of  felony.  The  essence  of  compounding  a 
felony  is  getting  a  benefit  by  agreeing  to  stifle  a  prosecution  : 
Wallace  v.  Hardacre  (') ;  Keir  v.  heeman  (').  Even  if  the 
transaction  was  bad,  the  bankrupt  could  not  have  recovered 
the  money  back :  Williams  v.  Bayley  (") ;.  and,  his  trustee 
cannot  be  in  any  better  position  than  himself;  for,  at  all 
events,  there  was  no  offence  against  the  bankrupt  laws. 

De  Oex,  Q.C.,  and  Holland,  contra:  It  is  illegal  to  make 
a  profit  out  of  a  felony.  Here  Butt  got  the  benetit  of  obtain- 
ing a  security  for  a  previously  unsecured  debt.     The  case 

(')  I  Camp.,  45.  («)  9  Q.  B.,  871,  395.  («)  Law  Rep.,  I  H.  L.,  200. 
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falls  precisely  within  the  language  of  Lord  ^^estbury  in 
Williams  v.  Bayley  {').  It  was  Butt's  duty  to  prosecute 
the  bankrupt  for  the  forgery:  Collins  v.  Blantern  (*) ;  in- 
stead of  which  he  took  steps  to  enable  the  bankrupt  to  con- 
ceal his  offence,  and  by  means  of  this  he  got  a  benefit.  The 
bill  of  sale,  therefore,  is  founded  on  an  illegal  arrangement, 
and  is  void  as  a  fraudulent  preference :  Ex  parte  Hibernian 
BanJcing  Company  ('). 

MiUer^  in  reply. 

[Bramwell,  J.A.  :  Can  you  take  a  security  for  money 
advanced  to  a  man  for  the  purpose  of  enabling  him  to  con- 
ceal a  felony,  and  sue  on  that  security?] 

I  submit  that  we  can,  there  being  valuable,  consideration. 

[Bramwell^  J.A. :  'Suppose  the  case  of  a  brougham  hired 
for  *immoral  purposes,  or  money  lent  to  a  burglar  [155 
for  the  purpose  of  buying  housebreaking  tools?] 

There  the  obiect  or  the  transaction  is  to  enable  a  person 
to  commit  an  onence. 

[James,  L.J.:  It  comes  to  this — Is  a  loan  on  purpose  to 
enable  a  forger  to  take  up  a  forged  bill  legal  ?] 

I  submit  that  it  ought  to  be  held  so,  unless  the  lender  is 
a  person  who  has  threatened  a  prosecution.  In  Williams  v. 
Bayley  {*)  the  securities  were  got  merely  in  consideration  of 
forbearing  a  prosecution.  The  further  advance  is  sufficient : 
Ex  parte  Reed  &  Steel  ('). 

Nov.  30.  James,  L.  J.,  delivered  the  judgment  of  the  court 
(James,L.  J.,  Baggallay,  J.  A.,  and  Bramwell,  J.A.)  as  follows: 

The  appellant  complains  of  an  order  of  the  Chief  Judge 
by  which  he  was  ordered  to  pay  to  the  trustee  of  the  bank- 
rupt the  produce  of  certain  goods  seized  and  sold  by  him. 

They  were  so  seized  and  sold  under  a  bill  of  sale  duly 
registered  by  which  the  goods  had  been  assigned. 

The  consideration  for  the  bill  of  sale  was  £100  then  ad- 
vanced and  £100  previously  due.  It  is  not  questioned  that 
the  £100  was  so  previously  due,  and  that  there  was  really 
and  truly  advanced  the  further  sum  of  £108. 

The  right  of  the  appellant,  which  on  this  short  statement 
of  facts  would  seem  unquestionable,  is  impeached  on  the 
following  ground:  Before  advancing  the  second  £100  the 
lender  had  received  from  the  bankrupt  a  letter  in  the  most 
piteous  terms,  informing  him  .that  a  bill  was  becoming  due 
at  a  banker's  which  bore  the  signature,  forged,  of  the  lender, 
and  that  the  bank  would,  on  dishonor  of  the  bill,  of  course 

(»)  Law  Rep.,  1  H.  L.,  221.  (<)  Law  Rep.,  1  H.  L.,  200. 

(«)  2  Wila.  C.  P.,  847.  849.  (»)  Law  Rep.,  14  Eq.,  686. 

(»)  14  Ir.  Ch.  Rep.,  113. 
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apply  to  the  latter,  which  would  lead  to  a  discovery  of  the 
crime  with  all  its  consequences  of  punishment  to  the  forger, 
and  ruin  to  himself  and  family.  In  the  same  letter  he 
offered,  if  the  advance  were  made,  to  give  a  security  as  well 
for  that  as  the  previous  debt.  Moved  by  this  letter,  the  ap- 
pellant lent  the  money,  which  was  applied  in  taking  up  the 
bill,  and  the  security  was  given,  as  .promised,  for  that  ad- 
156]  vance  and  *the  previous  debt.  The  Chief  Judge  was 
of  opinion  that  the  lending  of  the  money  under  those  circum- 
stances was  such  a  violation  of  public  policy  as  to  taint  and 
avoid  the  whole  security,  and  to  make  it  impossible  to  allow 
the  appellant  to  retain  the  proceeds  of  it,  although  actually 
realized  and  received  by  him.  If  the  appellent  had  been 
plaintiff  or  claimant,  ha  certainly  would  have  been  in  a  ver^ 
difficult  position.  It  was  not  compounding  a  felony;  it 
might  perhaps  not  have  been  strictly  a  misprision  of  felony, 
but  it  was  a  transaction  which  was  intended  to  result,  and 
did  result,  in  preventing  the  discovery  of  a  felony,  and 
getting  into  the  criminars  own  hands  the  most  important 
piece  of  evidence.  It  is,  however,  not  necessary  to  express 
any  actual  judgment  on  how  the  case  would  have  stood  if 
the  appellant  had  been  plaintiff. 

But  there  is  another  consideration  which  appears  to  us 
sufficient  to  dispose  of  this  case.  If  there  was  a  legal  mis- 
demeanor, the  bankrupt  was  a  party  to  it.  In  pari  delicto^ 
potior  est  conditio  possidentis  aut  aefenderUis.  The  bank- 
rupt could  not  have  recovered  back  the  proceeds  of  the  sale 
of  the  goods,  and  his  trustee  cannot  be  m  a  better  position 
than  the  bankrupt.  If  the  bankrupt  had  repaid  tne  loan 
the  trustee  could  not  recover  it.  If  the  bankrupt  had  actu- 
ally given  money  as  a  bribe,  or  parted  with  property  for 
any  other  illegal  purpose,  his  trustee  could  not  recover  it 
back  any  more  than  he  could  himself.  This  is  not  one  of 
the  cases  in  which  the  trustee  in  bankruptcy  stands  in  a 
better  position  than  the  bankrapt.  For,  however  wrong  the 
transaction  may^ave  been  in  law,  it  was  no  wrong  against 
the  bankrupt  law ;  there  was  nothing  done  with  intent  to 
delay  or  defeat  creditors,  or  to  defraud  any  one.  For  all 
purposes  of  the  bankrupt  law,  the  bill  of  sale  was  a  bill  of 
sale  for  a  past  debt,  and  a  sufficient  present  advance.  And 
except  where  there  is  an  offence  against  the  bankrupt  law, 
or  against  some  law  in  favor  of  creditors,  the  trustee  is 
merely  the  legal  representative  of  the  debtor,  with  such 
rights  as  he  would  have  had  if  not  bankrupt,  and  no  other. 

The  order  of  the  Chief  Judge  was  accordingly  discharged. 

Solicitors :  PalineTy  Bull  &  Fry;  J.  Lott. 
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*In  re  Taylor,  an  Infant.  [157 

Mother^s  Custody  of  Infant — Misconduel  of  Father — Detertian — Custody — 86  <fe  87 

VicL  c.  l%—Talfourd'8  Act. 

A  husband  having  abandoned  his  wife  and  kidnapped  the  only  child  of  the  mar- 
riage, a  bov  three  years  of  age,  and  being  co-respondent  in  a  pending  divorce  action 
charging  him  with  adultery. 

The  court,  upon  the  wife's  petition  under  .the  Infants  Custody  Act,  1878  (86  &  87 
Vict.  c.  1*2),  ordered  immediate  delivery  of  the  child  to  her,  with  liberty  of  access 
by  the  father  and  paternal  grandparents,  and  also  liberty  to  apply  as  to  the  main- 
tenance and  education  of  the  child  on  his  attaining  seven  years  of  ase. 

The  principles  which  guide  the  court  in  cases  under  the  act,  considered. 

This  was  a  wife's  petition,  bv  her  next  friend,  under  the 
Infants  Custody  Act,  1873  (36  &  37  Vict.  c.  12),  praying  for 
a  declaration  that  she  was  entitled  to  the  care  and  custody 
of  her  child,  a  boy  three  years  of  age,  the  only  issue  of  her 
marriage,  and  for  an  order  on  her  husband  to  deliver  him 
up  to  her  forthwith,  and  for  an  injunction  to  restrain  the 
husband  from  removing  the  child  out  of  the  jurisdiction  and 
depriving  her  of  the  care  and  custody  of  the  child  when  de- 
livered to  her,  and  from  in  any  way  interfering  with  her 
custody  and  management  of  him. 

The  petitioner  stated  that  her  husband  abandoned  his 
home  in  June  last,  and  had  since  refused  to  return  to  it,  in 
spite  of  her  repeated  earnest  entreaties  that  life  should  do 
so ;  that  in  October  last  he  kidnapped  the  child  ;  that  she 
had  never  seen  or  heard  of  the  child  since,  and  that  he  was 
in  fact  secreted  from  her  by  her  husband.  She  stated,  more- 
over, that  an  action  was  pending  in  the  Divorce  Court,  in 
which  her  husband  was  made  co-respondent  on  a  charge  of 
adultery  with  another  man's  wife.  As  to  her  means  of  sup- 
porting the  child,  she  stated  that  she  had  a  small  separate 
income  of  about  £60  a  year,  which,  supplemented  by  pe- 
cuniary aid  readily  obtainable  from  her  relations  would  en- 
able her  to  provide  for  and  maintain  him. 

In  opposition  to  the  petition,  the  husband  alleged  that 
his  wife  was  a  person  of  a  violent  and  jealous  temper,  and 
unfit  to  be  intrusted  with  the  custody  of  the  child ;  that 
neither  he  nor  his  *wife  had  the  means  of  properly  [158 
educating  the  child  or  placing  him  out  in  the  world,  he 
himself  being  afmost  entirely  dependent  upon  his  father,  a 
gentleman  of  good  position  and  large  fortune,  who  was 
ready  and  willing  to  maintain,  educate  and  provide  for  the 
child,  and  was  therefore  the  best  person  to  take  charge  of 
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future,  where  the  wife  was  innocent,  the  court  was  to  exer- 
cise a  wider  discretion,  and  consider  other  reasons  besides  ; 
and  Sir  George  Turner,  in  considering,  in  He  HaUiday*8 
Estate  ('),  the  rule  of  the  court  applicable  to  that  case,  said 
there  was  to  be  kept  in  mind,  first  of  all,  the  paternal  right ; 
secondly,  the  marital  duty;  and,  thirdly,  the  interest  of 
the  children. 

Now  it  is  quite  plain  that  the  two  latter  considerations 
were  the  grounds  which  induced  the  Legislature  to  inter- 
fere. The  father  had  already  suflScient  protection  by  the 
common  law.  His  rights  were  certain^  large  enough. 
Marital  misconduct  of  a  gross  character,  if  it  injured  the 
children,  was  certainlj  provided  for  before,  and  therefore 
what  the  Legislature  intended  to  provide  for  was  the  pro- 
tection of  the  wife  and  children — for  t.he  petition  was  to  be 
the  wife^s ;  and  the  child,  of  course,  must  have  its  interests 
protected  and  cared  for :  in  other  words,  the  only  alteration 
m  the  law  was,  that  you  could  have  the  custody  of  the  chil- 
dren given  to  the  wife ;  that  is  to  sav,  she  was  the  only  per- 
son wno  acquired  new  rights ;  but  of  course,  in  deciding  who 
161]  is  to  have  the  custody  *of  the  children,  you  must 
have  a  great  regard  to  the  interests  of  the  children. 

Well,  that  being  so,  what  is  the  case  before  me  ?  It  is  a 
painful  case,  as  most  of  these  cases  are. 

The  husband  has  abandoned  his  home  and  his  wife  for  a 
long  period,  that  is  to  say,  for  several  months.  He  has 
abandoned  her  under  circumstances  which  are  suspicious  as 
regards  his  own  conduct,  for  it  seems  that  shortly  after  that 
abandonment  a  suit  in  the  Divorce  Court  was  instituted 
against  him  by  another  gentleman,  who  alleged  adultery 
with  his  wife.  That  suit  is  now  pending.  I  do  not  wish 
any  observation  of  mine  to  prejudice  that  suit  in  the  least 
degree,  and  therefore  I  shall  refrain  as  much  as  possible 
from  making  any  observations  upon  it ;  but  I  must  say  that 
it  does  not  lie  in  the  mouth  of  a  husband — who  under  these 
circumstances  can  only  say  that  because  the  suit  is  pending 
he  is  advised  by  his  solicitor  to  make  no  reference  to  the 
charge  to  which  that  suit  relates — to  accuse  his  wife  of  be- 
ing jealous,  or  of  exhibiting  a  jealous  temper,  even  if  she 
had  done  so.  On  the  other  hand,  the  wife  says  that  as  far 
as  she  is  concerned,  she  hopes  that  the  charge  will  be  dis- 
proved, and  she  is  willing  to  receive  her  husband  back 
if  he  chooses  to  return  home.  Then  what  is  the  age  of  the 
child?    The  child  is  a  little  boy,  rather  more  than  three 

O  17  Jut.,  66. 
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f'^ears  old.  What  is  the  interest  of  the  child?  Who  is 
ikely  to  take  the  most  care  of  him — the  mother  or  the 
father — under  the  circumstances  existing  in  this  case? 

As  regards  means,  the  mother  has  an  income  of  £60  a  year 
and  the  father  has  nothing.  The  father  has  a  wealthy 
father,  who  will  maintain  him.  The  mother  has  friends,  she 
says,  who  will  maintain  her.  Well,  in  that  respect  they 
are  both  npon  a  par. 

I  haye  no  reason  to  doubt  that  the  grandfather  of  the 
child  will  himself  come  forward,  if  necessary.  I  think,  con- 
sidering his  position  as  a  wealthy  man,  that  he  would  not 
allow  the  child  to  starve  whatever  order  I  made ;  for  both 
the  paternal  grandfather  and  the  paternal  grandmother  are 
on  terms  of  intimate  friendship  with  their  daughter-in-law, 
the  mother  of  the  child,  and  oDviously  wish  well  to  her,  and 
would  be  glad  if  she  were  well  provided  for.  I  do  not  for  a 
moment  hesitate  in  saying  that  I  am  satisfied  that  if  I  make 
this  order  the  child  will  be  properly  maintained  and  edu- 
cated; *but,  inasmuch  as  I  must  regard  the  inter-  [162 
ests  of  the  child,  if  it  should  appear  that  the  child  is 
not  properly  provided  for  or  educated,  I  will  give  leave  to 
apply. 

The  next  point  that  was  urged  upon  me  was  that  I  was 
depriving  the  father  of  all  control  over  the  child.  I  do  not 
intend  to  do  anything  of  the  sort,  for  I  intend  to  give  him 
free  access  to  the  child,  and  the  grandfather  and  grand- 
mother also,  at  all  reasonable  times.  I  should  be  very  sorry 
that  anything  should  alienate  the  child  from  the  father  or 
the  father  from  the  child,  and  if  he  has  that  right  of  access 
it  appears  to  me  he  has  got  all  that  he  is  entitled  to  under 
the  circumstances  of  this  case.  Of  course,  if  the  father  and 
mother  come  together  again,  it  is  very  easy  to  apply  to  the 
court.  Therefore,  I  intend  simply  at  present  to  give  the 
custody  of  the  child  to  the  mother  until  further  order,  and, 
by  analogy  to  Talfourd's  Act,  to  give  the  father  liberty  to 
apply  again  with  reference  to  a  scheme  for  the  education  of 
the  child  when  he  attains  the  age  of  seven  years ;  but  I  do 
not  mean  to  intimate  that  I  shall  necessarily  take  away  the 
custody  of  the  child  from  the  mother  at  that  period.  *That 
must  depend  on  the  circumstances  under  which  the  applica- 
tion (should  one  become  necessary)  is  made. 

His  Lordship  then  made  an  order  for  immediate  delivery 
of  the  child  to  the  mother,  with  liberty  of  access  at  reason- 
able times  by  the  father,  and  the  paternal  grandfather  and 
grandmother,  and  also  with  liberty  to  apply  for  a  scheme 
19  Eng.  Rep.  94 
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for  the  maintenance  and  education  of  the  child  on  his  attain- 
ing seven  years  of  age.  The  respondent  to  pay  the  costs  of 
the  petition. 

Solicitors  for  petitioner ;   Woodrooffe  &  PlasTciU. 
Solicitors  for  respondent :  Kyrvaston  <fe  Oasquet. 

See  aanU^  224  note. 
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163]  *Henderson  V.  Maxwell. 

[1876     H.     10a.] 

OopyrigH — PeruxHeal — Infringement — Separate  Publieaiion  of  Serial — 5  4k  6  Viet, 

c.  46,  as,  18,  19,  24. 

A  periodical  or  magazine  is  a  book  within  the  meaning  of  sect  24  of  5  ^  6  Vict 
c.  45,  and  its  proprietor,  if  he  has,  pursuant  to  sect.  19,  registered  the  first  number 
at  Stationers'  Hall,  is  entitled  to  restrain  the  publication  without  his  consent  in  a 
separate  form  of  a  serial  published  in  successive  numbers  of  the  periodical,  the  copy- 
right of  which  belongs  to  him  under  sect.  18,  although  neither  the  serial  nor  the 
first  number  containing  it  has  been  separately  registered. 

The  plaintiff  in  this  case  was  the  proprietor  of  a  periodi- 
cal or  magazine  called  the  The  Orb,  and  employed  C.  Gib- 
bons to  write  a  serial  story  called  The  Verger's  Daughter, 
for  publication  in  successive  numbers,  upon  the  usual  terms 
that  the  copyright  should  belong  to  and  be  paid  for  by  the 
plaintiff.  The  nrst  number  of  The  Orb  was  duly  registered 
at  Stationers'  Hall,  as  provided  in  6  &  6  Vict.  c.  45,  s.  19. 

After  the  serial  had  been  thus  published  in  The  Orb,  the 
defendant,  without  the  plaintiff's  written  consent,  published 
for  Gibbons  the  same  work  under  the  name  or  title  of  Dan- 
gerous Connections,  and  the  object  of  the  present  action  waa 
to  restrain  its  publication  by  the  defendant  as  being  an  in- 
fringement of  the  plaintiff's  copyright. 

Cjiitly^  Q.C.,  and  Righy^  for  the  plaintiff. 

Davey^  Q.C.  {Romer  with  him),  for.  the  defendant,  took 
the  objection  that  the  plaintiff,  having  only  registered  at 
•Stationers'  Hall  the  first  number  of  the  magazine,  but  not 
the  first  number  of  the  serial  in  question,  was  not  protected 
by  sects.  18  and  19  of  the  Act  5  &  6  Vict.  c.  46,  and  that  he 
had  no  right  to  restrain  the  defendant  from  publication  of 
the  serial  in  a  separate  form. 

Jessel,  M.R.:  I  think  there  is  nothing  at  all  in  this  ob- 
jection. The  18th  section  in  effect  gives  the  proprietor  of  a 
164]  periodical  a  copyright  *in  the  periodical.  The  re- 
sult, therefore,  is,  that  nobody  can  take  any  part  of  a  peri- 
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odical,  whether  it  is  the  whole  of  an  article  or  part,  and 
publish  it.  The  19th  section  provides  that  the  proprietor 
of  the  copyright  in  a  periodical,  if  he  registers  the  first 
number,  shall  be  entitled  to  all  the  benefits  of  registration 
tinder  the  act.  The  24th  section  provides  "  that  no  proprie- 
tor of  copyright  in  any  book  which  shall  be  first  published 
after  the  passing  of  this  act  shall  maintain  any  action  .  .  . 
in  respect  of  any  infringement  of  such  copyright,  unless  he 
shall,  before  commencing  such  action,  have  caused  an  entry 
to  be  made  in  the  book  of  registry  of  the  Stationers'  Com- 
pany of  such  book,"  and  so  on.  Here  the  proprietor  of  the 
copyright  of  a  periodical  seeks  to  restrain  a  separate  publi- 
cation of  an  article  which  is  part  of  that  periodical ;  but  I 
B.tn  told  that  he  cannot  maintain  the  action  until  he  has 
registered  that  article  or  the  first  number  of  the  serial,  and 
the  date.  That  is  out  of  the  question.  A  periodical  is  a 
book  within  the  meaning  of  the  act,  but  the  article  or  serial 
would  be  only  part  of  the  book,  and  it  is  unnecessary  that  it 
should  be  separately  registered. 

Solicitors :  Orowdy  <fe  Son  ;  Linklater  &  Co. 
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*In  re  Coleman  and  Jarrom.  [165 

WiU — Gift  to  "  Children  of  A,  who  shall  he  living  at  my  Deaths  or  who  thtdl  have  died 
in  my  lifetime  leaving  Issue  living  at  my  DetUh" — Fresiimplion  of  Gift  to  Issue — Oifi 
to  Glass  capahU  of  taking — Lapse — Vendor  and  Purchaser  Act,  1874  (37  dp  88  Vict, 
c.  78). 

A  testator  devised  five  freehold  houses  to  "  all  and  every  the  children  of  my  late 
brother  J.  C.  who  shal]  be  living  at  my  decease  or  who  shall  have  -died  in  my  life- 
time leaving  issue  living  at  my  death  in  equal  shares.'*  By  a  codicil,  after  reciting 
that  some  of  the  children  of  his  late  brother  J.  C.  had  latejy  died  without  issue,  the 
testator  revoked  his  previous  devise,  and  devised  one  of  the  houses  to  A.,  and  the 
remaining  four  in  the  same  terms  as  the  original  devise. 

Four  children  of  J.  C.  were  living  at  the  testator's  death,  and  one  other  child  died 
in  the  testator's  lifetime  leaving  children  living  at  the  testator's  death  : 

Held,  that  the  four  children  who  survived  the  testator  took  the  whole  property. 

Where  there  is  a  gift  by  a  testator  to  a  class,  the  rule  is  that  those  members  of 
the  class  who  are  at  his  death  capable  of  taking,  take  the  whole,  the  gift  being  con- 
strued as  showing  an  intention  on  the  part  of  the  testator  that  the  class  shall  take 
80  far  as  the  law  allows. 

Samuel  Coleman,  by  his  will,  dated  the  14th  of  July, 
1868,  devised  his  five  freehold  houses  in  Leicester  "unto 
and  to  the  use  of  all  and  every  the  children  of  my  late 
brother  Joseph  Coleman  *who  shall  be  living  at  mjr  [166 
decease  or  who  shall  have  died  in  my  lifetime  leaving  issue 
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living  at  my  death  in  equal  shares  as  tenants  in  common  in 
fee  simple." 

By  a  codicil  date/i  the  9th  of  May,  1872,  after  reciting 
that  some  of  the  children  of  Joseph  Coleman  had  lately 
died  without  issue,  the  testator  revoked  his  previous  devise 
of  the  five  houses  and,  instead  thereof,  devised  one  of  them 
to  his  wife's  grandson,  and  the  remaining  four  "  unto  and  to 
the  use  of  all  and  every  the  children  of  my  said  late  brother 
Joseph  Coleman  who  shall  be  living  at  my  decease  or  who 
shall  have  died  in  my  lifetime  leaving  issue  living  at  mv 
death  in  equal  shares  as  tenants  in  common  in  fee  simple.  ' 

The  testator  died  on  the  31st  of  January,  1875. 

His  brother,  Joseph  Coleman,  had  several  children,  of 
whom  four  were  living  at  the  testator's  death,  and  one, 
Thomas  Hunt  Coleman,  died  in  the  testator's  lifetime  leav- 
ing children  living  at  the  testator's  death. 

In  June,  1876,  the  four  surviving  children  entered  into  a 
contract  for  the  sale  of  the  four  liouses  to  Joseph  Jarrom, 
who  died  before  the  completion  of  the  purchase,  having  by 
his  will  devised  all  his  real  estate  to  trustees.  In  investi- 
gating the  title  to  the  property,  Jarrom' s  trustees  raised  the 
objection  that  the  vendors  had  not  the  whole  of  the  property 
vested  in  them,  but  that  the  fifth  share,  which  Thomas 
Hunt  Coleman  would  have  taken  had  he  survived  the  testa- 
tor, Samuel  Coleman,  was  vested  either  in  Thomas  Hunt 
Coleman's  issue,  or  in  the  testator's  residuary  devisee  or 
heir-at-law. 

As  the  purchasers  insisted  on  their  objection,  the  vendors 
took  out  a  summons  in  Chambers  under  the  Vendor  and 
Purchaser  Act,  1874,  to  obtain  a  declaration  that  the  objec- 
tion was  not  a  good  and  valid  objection,  and  that  they  bad 
deduced  a  good  title  to  the  property.  The  question  was 
argued  by  counsel  in  Chambers,  but  at  the  request  of  the 
parties  judgment  was  delivered  in  court. 

CozenS'Hardy^  for  the  vendors :  It  is  clear  that  the  only 
persons  included  in  the  gift  are  children,  and  that  the  issue 
of  a  deceased  child  take  nothing  by  implication.  Had  the 
167]  devise  been  to  the  testator's  own  children,  the  *prop- 
erty  would,  no  doubt,  by  virtue  of  the  33d  section  of  the 
Wills  Act  (1  Vict.  c.  26),  have  gone  to  the  children  who 
survived  him,  and  to  the  heir  or  devisee  of  any  child  who 
predeceased  him.  But  the  devisee  who  predeceased  the  tes- 
tator, being  a  nephew,  could  not  take.  Lapse  can  only  be 
excluded  by  clear  words,  and  by  a  clear  indication  of  the 
person  to  take  in  the  place  of  the  deceased  legatee,  Brovme 
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V.  Hope  (*),  and  those  requirements  are  not  satisfied  in  the 
present  case.  The  general  rule  of  law  applicable  to  this 
case  is,  that  where  there  is  a  gift  to  a  class,  those  members 
of  the  class  who  survive  the  testator,  and  are  capable  of 
taking,  take  the  whole :  Fell  v.  Biddolph  (*) ;  Dimond  v. 
Bostock  C). 

LiebsteiUj  for  the  purchasers :  The  language  in  this  de- 
vise differs  from  that  in  the  cases  cited,  and,  in  fact,  in  all 
the  authorities  on  the  same  side.  In  those  cases  the  gift  is 
to  a  class  by  one  designation,  as  "children"  or  "brothers;" 
but  here  the  gift  is  really  to  two  classes;  first,  children 
living  at  the  testator's  death,  and  secondly,  children  prede- 
ceasing the  testator  but  leaving  issue  living  fit  his  death : 
BO  that  it  would  be  straining  the  authorities  too  far  to 
say  that  the  gift  to  one  class  having  failed  for  invalidity 
the  other  class  should  take  the  whole.  The  proper  con- 
struction appears  to  be  that  one  of  the  classes  being  incapa- 
ble of  taking,  there  is  an  intestacy  as  to  the  devise  to  tnat 
class.  Moreover,  the  testator  shows  a  manifest  intention 
that  children  living  at  his  death  should  not  take  the  whole, 
for  by  his  codicil  he  withdraws  one  of  the  houses  from 
his  previous  devise,  on  account  of  some  of  Joseph  Cole- 
man*8  children  having  died  without  issue,  and  by  a  new 
devise  provides  for  the  possibility  of  other  children  dying 
leaving  issue.  I  therefore  submit  that  either  the  issue  oi 
the  deceased  nephew  take  one-fifth  of  the  property  by 
implication,  or  the  one-fifth  vests  in  his  heir  or  devisee,  or 
passes  to  the  testator's  heir-at-law  or  residfuary  devisee.  lu 
any  view,  the  present  vendors  alone  cannot  make  a  title, 
or,  at  least,  the  title  is  too  doubtful  to  be  forced  on  the 
purchasers. 

*Jessel,  M.R.:  This  summons,  which  was  taken  [168 
out  under  the  Vendor  and  Purchaser  Act,  1874,  I  heard 
argued  before  me  in  Chambers  under  the  new  power  given  to 
a  vendor  or  purchaser  of  obtaining  a  judicial  decision  on  a 
question  of  title  by  means  of  an  application  to  a  judge  in 
Chambers.  The  practice  of  having  these  questions  argued 
in  Chambers  is  not  altogether  free  from  inconvenience,  and 
I  am  in  the  jiabit  of  directing  an  adjournment  into  court  in 
cases  where  I  am  able  to  do  so,  and  where  that  course  is 
satisfactory  to  the  parties,  but  the  general  practice  is  to  de- 
cide these  cases  in  Chambers,  though,  as  they  frequently 
involve  important  questions  of  law,  I  think  it  would  be 
more  satisfactory  if  they  could  be  heard  in  public.     How- 

(»)  Law  Rep.,  14  Eq„  843,  847.  (*)  Law  Rep.,  10  C.  P.,  701. 

(»)  Law  Rep.,  10  Oh.,  868. 
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ever,  although  the  act  compels  me  to  hear  all  these  cases 
argued  in  Chambers,  if  in  any  particular  case  I  am  of  opin- 
ion that  the  title  is  good,  and  the  purchaser  desires  to 
strengthen  his  title,  I  am  willing  to  give  my  decision  in 
court,  and  that  is  why- 1  am  now  delivering  judgment  in 
court  in  the  present  case — which  is  one  involving  a  point  of 

general  interest.  The  real  question  depended  upon  a  gift 
y  will,  in  which  the  testator  seemed  to  have  taken  a  great 
deal  of  trouble  to  d6  that  which  the  law  did  not  allow  him 
to  do.  He  gave  certain  freehold  houses  to  **  the  children  of 
my  late  brother  Joseph  Coleman  who  shall  be  living  at  my 
decease  or  who  shall  have  died  im  my  lifetime  leaving  issue 
living  at  my  death  in  equal  shares."  Four  cliildren  of 
Joseph  Coleman  were  living  at  the  testator^s  death,  and  one 
other  child  died  in  the  testator's  lifetime  leaving  issue  living 
at  the  death  of  the  testator.  Therefore,  as  regards  that  child, 
if  this  was  a  good  gift,  it  was  a  gift  to  a  dead  child.  Now  it  is 
plain  from  the  codicil,  in  which  the  testator  states  that  some 
of  Joseph  Coleman's  children  had  died  without  issue,  that 
he  on  that  account  withdraws  part  of  the  property  from  the 
devise  previously  made  by  his  will.  It  Would  seem,  there- 
fore, that  he  did  intend  to  provide  somehow  for  a.  child  who 
died  leaving  issue,  but  he  did  not  know  how  to  do  it.  It  is 
clear  that  a  gift  to  a  person  leaving  issue,  but  dying  in  the 
testator's  lifetime,  not  being  a  child  or  other  issue  of  the 
testator,  lapses;  and  the  question  I  had  to  consider  was 
whether  I  could  presume  or  infer  from  this  gift  a  gift  to  the 
issue  of  the  child  who  died  in  the  testator's  lifetime.  I 
169]  *think  I  cannot.  It  is  a  form  of  gift  commonly  used 
where  the  testator  intends  to  provide  for  his  own  issue,  but 
I  do  not  see  how  I  can  presume  a  gift  to  the  issue  of  a  child 
dying  in  the  testator's  lifetime,  because  the  law  does  not 
allow  that  child  to  be  a  member  of  the  class  comprised  in  a 
gift  to  "children."  Therefore  I  cannot  presume  a  gift  to 
issue.  Then  the  next  question  was,  whether  the  remaining 
four  children  took  the  whole  or  whether  there  was  a  lapse 
,of  one  share.  No  doubt,  the  general  rule  of  construction  is 
that,  in  a  gift  to  a  class,  where  the  class  consists  of  children 
or  descendants,  those  members  of  the  class  take  who  are 
capable  of  taking  at  the  death  of  the  testator.  Now,  first 
of  all,  what  is  the  true  rule?  The  rule  is  generally  stated 
thus,  that  those  members  of  the  class  who  survive  the  tes- 
tator take,  but  I  think  the  true  rule  is  that  those  members 
of  the  class  take  who  are  at  his  death  capable  of  taking. 
In  many  of  the  cases  the  judges  say  this  rule  does  not  depend 
upon  the  intention  of  the  testator.     Witii  great  respect,  it 
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appears  to  me  that  that  is  not  so.  The  rule  of  construction 
is  to  ascertain  the  intention  of  the  testator  as  artificially  ex- 
pressed, remembering  that  the  testator  does  not  usually 
know  the  law,  just  as  in  the  case  of  this  testator.  Now  I 
think  there  is  a  convenient  mode  of  interpreting  this  testa- 
tor's intention,  and  it  is  this:  the  testator  maybe  consid- 
ered to  have  a  primary  and  a  secondary  intention.  His 
primary  intention  is  that  all  members  of  the  class  shall  take, 
and  his  secondary  intention  is  that  if  all  cannot  take,  those 
who  can  shall  do  so.  Both  intentions  coexist,  and  are  fre- 
quently exemplified.  Take,  for  instance,  the  case  of  a  tes- 
tator who,  knowing  the  law  that  a  bad  devise  falls  into  the 
residue,  devises  real  estate  to  a  charity.  His'^first  intention 
is  that  the  charity  shall  take,  if  it  can;  if  not,  then  his 
secondary  intention  is  that  his  residuarv  devisee  shall  take. 
So,  if  a  testator  gives  a  legacy  to  A.,  his  first  intention  is 
that  A.  shall  take,  if  he  can :  if  he  cannot  take,  say,  on  ac- 
count of  his  death  in  the  testator'^  lifetime,  then  the  second- 
arv  intention  is  that  the  residuary  legatee  shall  take.  In 
other  words,  he  means  that  if  one  event  does  not  happen, 
the  other  shall.  In  the  same  way,  if  a  testator  gives  to  a 
class,  he  intend^  that  the  class  shall  take  so  far  as  the  law 
allows,  and  therefore  if  any  member  of  that  class  dies  in  his 
lifetime  the  share  which  that  member  would  *have  [170 
taken  had  he  survived  the  testator  goes  over  to  the  other 
members  of  the  class  who  do  survive :  that  is  to  say,  the 
members  of  the  class  who  are  living  at  the  death  of  the  tes- 
tator and  are  capable  of  taking,  are  the  persons  to  take. 
That  is  the  rule.     Now  as  to  the  authorities. 

The  first  I  will  mention  is  Shaw  v.  M^'Mahon  ('),  which  was 
a  singular  case.  It  arose  upon  the  will  of  a  former  Master 
of  the  Rolls  in  Ireland,  who  gave  a  fund  equally  amongst 
his  children  living  at  his  death.  He  subsequently,  by  codi- 
cil, revoked  the  gift  to  William,  one  of  the  children,  and 
the  question  was,  whether  there  was  an  intestacy  as  to  Wil- 
liam's share,  or  whether  it  went  to  the  other  children ;  and 
the  then  Lord  Chancellor  of  Ireland,  Sir  Edward  Sugden, 
decided  that  they  took  the  share.  In  his  judgment  (*),  he 
says:  '*It  is  now  settled,  and,  in  my  opinion,  upon  very 
reasonable  grounds,  that  where  there  is  a  gift  to  a  class,  and 
one  dies  in  the  testator's  lifetime,  his  share  will  not  lapap, 
but  the  whole  will  be  divided  amongst  the  survivors.  If, 
therefore,  I  can  discover  in  this  instrument  sufficient  evi- 
dence of  the  testator's  intention  that  the  remaining  children 
should  take  the  share  of  the  residue  originally  bequeathed 

(»)  4  Dr.  <b  W.,  431,  (»)  4  Dr.  <fe  W.,  438,  440. 
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to  his  second  son,  there  is  authority  to  give  effect  to  that  in- 
tention." And  again,  he  says:  "The  effect  of  such  (that 
is,  a  contrary)  construction,  as  far  as  relates  to  the  personal 
estate,  would  be,  that  Beresford,  as  one  of  the  next  of  kin, 
would  take  a  portion  of  it,  and  not  only  Beresford,  but  also 
William,  the  very  son  whom  he  intended  to  exclude.  .  .  . 
This  clearly  was  not  his  intention,  and  there  is  no  rule  of 
law  which  compels  me  to  adopt  this  construction.  On  the 
contrary,  the  authorities  are  m  fiavor  of  the  opposite  con- 
struction. The  ^ift  is  to  a  class,  and  the  time  ox  the  death 
of  the  testator  is  the  period  when  the  objects  included  in 
that  class  are  to  be  ascertained,  and  at  that  time  William  is 
excluded  by  the  codicil.  I  am  clearly  of  opinion  that  I  dis- 
turb no  rule  of  law,  and  give  effect  to  the  plain  intention  of 
the  testator,  in  deciding  that  William  is  excluded  from  any 
share  of  the  residue,  the  whole  of  which  must  go  to  the 
other  residuary  legatees."  In  other  words,  William  having 
been  excluded  by  the  codicil,  the  Lord  Chancellor  consid- 
ered him  to  be  in  the  same  position  as  if  he  had  been  origi- 
nally excluded  by  the  will. 

171]  *In  Fell  V.  Biddolph{^\  a  case  similar  to  the  pres- 
ent, the  rule  was  stated  in  the  way  it  shguld  be  stated. 
There  the  testator  devised  lauds  to  his  niece  and  her  hus- 
band for  their  respective  lives,  and  then  to  be  equally  di- 
vided among  their  children.  There  were  eight  children 
living  at  the  death  of  the  testator,  but  two  of  them,  Thomas 
and  Sarah,  had  attested  the  will,  and  were  consequently  in- 
capable of  taking,  and  the  question  was  whether  there  was 
an  intestacy  as  to  the  shares^of  those  two  children,  or 
whether  there  was  a  class  gift  and  those  shares  went  to  the 
other  children.  The  Court  of  Common  Pleas  held  that  the 
other  children  took,  and  not  the  heir-at-law.  In  the  course 
of  the  judgment,  which  was  delivered  by  Lord  Coleridge, 
and  was  carefully  considered,  his  Lordship  refers  to  thQ 
case  of  Young  v.  I>avi€s{%  before  Vice-Chancellor  Kin- 
dersley,  where  there  was  a  gift  to  a  class  as  joint  tenants, 
and  the  Vice-Chancellor  held  that  the  forfeited  share  of  one 
of  the  joint  tenants  survived  to  the  others.  He  was  in- 
fluenced by  the  conveyancing  law  as  to  joint  tenancy,  under 
which  a  gift  to  A.  and  B.,  on  A.'s  death  vests  the  whole 
in  B.  The  Vice-Chancellor  there  says  (') :  \'  With  regard  to 
the  question  upon  the  gift  to  the  daughter  surviving  the 
tenant  for  life  who  was  an  attesting  witness  to  the  will,  I  am 
of  opinion  that,  thougli  the  statute  avoids  the  gift  to  her, 
and  renders  her  incapable  of  taking,  it  does  not  sever  the 

(•)  Law  Rep.,  10  C.  P.,  701.         («)  2  Dr.  <&  Sm.,  167.         (»)  2  Dr.  <fe  Sm.,  172. 
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joint  tenancy;  it  does  not  render  the  testator  intestate  as  to 
the  share  intended  for  her  ;  but  the  whole  goes  to  her  sis- 
ters, who  alone  were  capable  of  taking."  It  seems,  there- 
fore, that  the  Vice-Cliancellor  decided  the  case  upon  the 
principle  of  the  law  as  to  joint  tenancy;  but  the  deduction 
which  Lord  Coleridge  makes  from  these  remarks  is  that  the 
Vice-Chancellor  regarded  one  incapable  of  taking  at  the 
testator's  death  as  not  one  of  the  class  at  all.  1  do  not 
think  this  deduction  is  altogether  correct,  for  the  Vice-Chan- 
cellor seems  to  have  decided  the  case  upon  the  question  of 
severance  of  a  joint  tenancy,  and  nothing  else.  However, 
Lord  Coleridge  says(*):  "It  would  fairly  seem  from  this 
that  the  Vice-Chancellor  regarded  one  incapable  of  taking 
at  the  time  of  the  death  of  the  testator  as  not  one  of  the 
class  the  members  of  which  were  to  be  ascertained  at  this 
period.  We  certainly  are  of  this  opinion.  By  *the  [172 
operation  of  the  statute  the  names  of  Thomas  and  Sarah 
(assuming  the  latter  to  be  an  attesting  witness,  as  the  plain- 
tiff contends)  are  struck  out  of  the  will :  they  are  rendered 
incapable  of  taking,  and  therefore,  in  our  judgment,  are  not 
to  be  reckoned  in  the  class  ascertained  at  the  testator's 
death."  I  think  that  is  the  true  rule,  though  I  should  not 
have  deduced  it  myself  from  the  Vice-Chancellor's  judg- 
ment. Lord  Coleridge  then  says  (') :  "This  case,  no  doubt, 
shows  that  the  class  is  to  be  ascertained  at  the  death  of  the 
testator ;  but  it  is  a  strong  case  to  show  that,  in  gifts  to  a 
class,  the  class  as  a  whole  is  to  be  regarded,  even  though 
such  rule  conflicts  with  the  express  words  of  the  testator ;  • 
some  of  those  included  in  the  bequest  there  being  incapable 
of  taking."  That  is  to  say,  the  rule  may  be  in  apparent 
conflict  with  the  express  words  of  the  gift,  as  in  the  case  of 
a  devise  to  a  charity,  but  you  make  the  rule  consistent  with 
the  testator's  language  bv^ saying  his  intention  is  that  each 
member  of  the  class  shall  take,. if  he  can. 

Dimond  v.  Bostock  (*)  was  also  a  curious  case.  There  a 
testatrix  gave  personal  estate  in  trust  for  all  the  nephews 
and  nieces  of  her  late  husband  who  were  living  at  the  time 
of  his  decease,  with  two  exceptions,  as  tenants  in  common. 
That  is,  there  was  a  gift  to  a  class  living  at  the  time  of  her 
late  husband's  decease,  not  her  decease,  and  it  was  sug- 
gested that  two  of  the  nephews  who  died  in  the  lifetime  of 
the  testatrix  were  members  of  a  class  ascertained  at  the  date 
of  the  will,  and  that  their  shares  therefore  lapsed ;  but  it 
was  held  that  the  fund  was  divisible  among  those  who  sur- 

(»)  Law  Rep.,  10  C.  P.,  709.  («)  Law  Rep.,  10  0.  P.,  710. 

(*)  Law  Rep.,  10  Oh.,  358. 

19  Eng.  Rep.  96 
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vived  the  testatrix,  the  gift  being  to  a  class,  and  that  the 
members  of  that  class  to  take  were  to  be  ascertained  at  the 
death  of  the  testatrix.  The  only  effect  of  the  gift  to  those 
nephews  and  nieces  who  were  living  at  the  death  of  the  hus- 
band was  to  show  that  the  class  could  not  afterwards  be  in> 
creased.  The  Lord  Justice  James  there  says  (') :  "The  rule 
of  the  courts  with  regard  to  lapse  very  often  operates  against 
the  intention  of  a  testator,  and  the  court  has  made  this  modi- 
fication of  the  rule,  that  where  there  is  a  gift  to  a  class,  the 
rule  of  lapse  does  not  apply.  In  that  case  the  fund  is  to  be 
divided  among  the  members  of  the  class  living  at  the  period 
of  distribution,  unless  the  words  describing  the  class  are 
173]    used  for  mere  *brevity,  instead  of  designating  the 

fersons  by  name."  And  the  Lord  Justice  Mellish  concurs.* 
feel  satisfied  that  the  Lord  Justice  James  did  not  mean  to 
say  that  the  rule  as  he  had  stated  it  was  the  whole  rule,  but 
that  what  he  meant  was  that  the  fund  was  divisible  among 
those  members  of  the  class  who  were  capable  of  taking.  1 
think  the  true  rule  is  that  those  members  of  the  class  who 
are  at  the  testator's  death  capable  of  taking  take,  and  that 
those  who  become  incapable  of  taking — whether  by  dying 
in  the  testatoi^s  lifetime,  or  by  attesting  the  will,  or  by  some 
other  operation  of  law — do  not  take.  That  being,  in  my 
opinion,  the  true  rule,  I  decide  this  case  in  favor  of  the 
vendors,  and  therefore  there  will  be  a  declaration  that  the 
purchasers'  objection  is  not  a  good  and  valid  objection^  and 
that  the  vendors  have  a  good  title  to  the  property. 

Solicitors  for  vendors:  Fields  JRoscoe  &  Co.^  agents  for 
Stone,  Billson  &  Stone,  Leicester. 

Solicitor  for  purchasers :  T.  A.  TibbUtSy  agent  for  J.  Har- 
vey, Leicester. 

(')  Law  Rep.,  10  Ch.,  860. 


[4  Chancery  Itivlslon,  176.] 
M.R.,  Dec  4,  1876. 

175]  *Lee  V.  Lee. 

[1876    L.     24a.] 

Huthand  and  Wife — JtUe-wipHal  Agreement  hy  Biishand  to  Mettle  Wtf^e  Real 

Reversumary  Interest — LiaifnlUy  of  Wife. 

By  an  ante-nuptial  agreement,  signed  by  the  intended  husband  and  vife  and  the 
parents  of  the  wife,  the  parents  agreed  to  appoint  a  share  of  certain  real  estate 
(which  was  subject  to  their  life  interest  and  to  the  appointment  of  them  and  the  snr- 
yivor  of  them)  to  the  wife,  and  the  husband  agreed  that  '*  he  would  settle  "  his  wife's  re* 
versionary  share  of  the  said  real  estate  upon  the  usual  trusts  for  the  husband  and  wife, 
and  th^ir  children,    The  wife's  father  having  survived  her  mother,  released  the  power 
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Rnd  granted  the  estate  after  hia  death,  giving  his  said  daughter  a  share.  The  wife 
predeceased  the  husband  and  left  two  children.  The  property  being  stiU  reversion- 
ary, an  action  was  brought  by  the  husband  and  one  of  the  children  against  the  other 
child,  the  wife's  heir-at-law,  for  speciHc  performance  of  the  agreement : 

Held,  that  the  agreement  bound  the  wife  as  having  assented  to  her  .father's  stipu- 
lation, and  also  her  heir-at-law,  and  specific  performance  ordered  accordingly. 

By  the  marriage  settlement,  dated  the  2d  of  December, 
1885,  of  Thomas  Greorge  Shaw  and  Mary  his  wife,  a  freehold 
house  in  Lawrence  Lane,  liondon,  wa^  settled  to  the  nse  of 
the  said  Mary  Shaw  for  life,  with  remainder  to  the  use  of  the 
said  T.  G.  Shaw  for  life,  with  remainder  to  the  use  of  the  chil- 
dren of  the  marriage  as  the  survivor  of  the  said  T.  Q-.  Shaw 
and  Mary  Shaw  should  by  will  appoint,  and  subject  to  any 
such  appointment,  to  the  nse  of  all  the  children  of  the  mar- 
riage as  tenants  in  common,  and  their  respective  heirs. 

Mr.  and  Mrs.  Shaw  had  six  children,  one  of  whom,  Marion 
Shaw,  married  Arthur  Lee. 

By  an  agreement  not  under  seal,  dated  the  23d  of  March, 
1869  (being  the  day  previous  to  such  marriage"),  and  made 
between  the  said  Arthur  Lee  of  the  first  part,  the  said  Mar- 
ion Shaw  of  the  second  part,  and  the  said  T.  Qt.  Shaw  and 
Mary  Shaw  of  the  third  part,  the  said  T.  Qt.  Shaw  and  Mary 
Shaw,  '*in  consideration  of"  the  intended  marriage,  and 
*'in  exercise  of  the  power  given  to  them  or  the  survivor  of 
them  by  their  marriage  settlement,"  agreed  with  the  said 
Arthur  Lee  that  they  or  the  survivor  of  tnem  *would  [176 
appoint  unto  the  said  Marion  Shaw  at  least  one-sixth  part 
or  share  of  the  property  comprised  in  such  settlement ;  but 
if  at  the  date  of  such  appointment  there  should  be  fewer 
than  six  children  Of  the  said  T.  G.  Shaw  and  Mary  Shaw 
then  living,  then  that  they  the  said  T.  Qt,  Shaw  and  Mary 
Shaw  or  the  .survivor  of  them  would  appoint  one  equal 
share  at  least  of  the  whole  of  such  property,  the  said  prop- 
erty being  considered  to  be  for  the  purposes  of  the  agree- 
ment divided  equally  among  such  children  as  should  be 
living  at  the  date  of  such  appointment.  And  the  agreement 
then  proceeded  as  follows:  "And  for  the  considerations 
aforesaid,  he,  the  said  Arthur  Lee,  hereby  agrees  for  him- 
self, his  heirs,  executors  and  administrators,  that  he  will 
settle  such  share  as  the  said  Marion  Shaw  (or  Marion  Lee 
his  wife)  may  take  in  the  property  so  comprised  in  her 
father  and  mother's  (the  said  Thomas  George  Shaw  and 
Mary  his  wife)  said  settlement,  either  by  appointment  or  in 
default  of  appointment  so  that  the  income  thereof  may  be 
paid  to  ths  said  Marion  Shaw  for  her  life  for  her  separate 
use,  without  power  of  anticipation,  with  remainder  to  the 
said  Arthur  Lee  for  his  life,  with  ultimate  rem^iader  to  the 
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children  of  the  said  Arthur  Lee  and  Marion  Shaw,  as 
the  said  Arthur  Lee  and  Marion  Shaw  shall  appoint  by 
deed,  or  the  survivor  of  them,  in  default  of  joint  appoint- 
ment, shall  by  deed  or  will  appoint,  and  in  default  of  such 
appointment  to  the  children  of  the  said  Arthur  Lee  and 
Marion  Shaw  equally.  Such  settlement  shall  contain  the 
usual  and  necessary  clauses."  The  agreement  was  duly 
signed  by  all  the  parties  thereto,  including  the  said  Marion 
Shaw. 

One  of  Mr.  and  Mrs.  Shaw's  children  died  in  July,  1872, 
intestate  and  without  issue,  leaving  his  father  his  heir-at- 
law.     Mrs.  Shaw  died  in  November,  1874. 

By  an  indenture  dated  the  8th  of  December,  1874,  and 
made  between  the  said  T.  G.  Shaw  of  the  first  part,  the  said 
Arthur  Lee  and  Marion  his  wife,  and  the  four  other  surviv- 
ing children  of  Mr.  and  Mrs.  Shaw  of  the  second  part,  and 
the  trustees  of  the  settlement  of  the  2d  of  December,  1835, 
of  the  third  part,  the  said  T.  Qt.  Shaw  released  and  extin- 
guished the  power  of  appointment  vested  in  him  by  his  said 
settlement,  and  gmnted  the  hereditaments  comprised  in  that 
settlement  to  the  use  of  himself  for  life,  in  confirmation  of 
177]  tis  former  life  estate,  with  remainder,  as  to  the  *8hare 
of  the  premises  which  belonged  to  him  as  heir-at-law  of  his 
deceased  child,  to  the  use  of  his  five  surviving  children,  in- 
cluding the  said  Marion  Lee,  as  tenants  in  common  in  fee. 
And  it  was  thereby  declared  that  as  regarded  the  share  or 
shares  and  interests  devolving  by  virtue  of  the  settlement  of 
the  2d  of  December,  1835,  and  the  now  stating  indenture 
upon  the  said  Marion  Lee,  her  heirs  and  assigns,  the  release 
and  grant  thereby  made  should  be  deemed  a  performance 
and  satisfaction  of  the  agreement  of  the  23d  of  March,  1869, 
entered  into  by  the  said  T.  Q.  Shaw  and  Mary  Shaw. 

Marion  Lee  died  on  the  6th  of  July,  1875,  leaving  two  in- 
fant children,  the  only  issue  of  her  marriage,  and  without 
having  executed  or  joined  in  executing  any  settlement  in 
pursuance  of  the  agreement  of  the  23d  of  March,  1869,  or 
having  concurred  with  her  husband  in  making  any  appoint- 
ment under  the  power  thereby  given  to  them.  At  the  time 
of  her  death  she  was  entitled  under  the  settlement  of  the 
2d  of  December,  1835,  and  the  deed  of  the  8th  of  December, 
1847  (assuming  the  latter  deed  to  have  operated  as  an 
effectual  release  of  her  father' s  power  of  appointment),  to  one 
equal  fifth  share  of  the  hereditaments  comprised  in  the  set- 
tlement in  reversion  expectant  upon  the  death  of  her  father, 
who  was  still  living,  and  the  question  was  whether  this  share 
W£^s  bound  by  the  agreement  of  the  23d  of  March,  1869. 
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The  question  was  raised  by  an  action  in  which  Mrs.  Lee's 
husband  and  youngest  child  were  plaintiffs,  and  her  eldest 
child,  who  was  her  heir-at-law,  was  defendant.  The  claim 
was  for  specific  performance  of  the  agreement,  and  for  a 
settlement  accordingly;  also  for  a  declaration  that  the 
defendant  was  a  trustee  of  the  share  vested  in  him  as  his 
mother's  heir-at-law. 

TT.  H,  Townsend^  for  the  plaintiffs,  was  stopped  by  the 
court. 

/.  Avmstrong^  for  the  defendant:  I  submit  that  Mrs. 
Lee's  share  is  not  bound  by  the  agreement,  and  that  nb  set- 
tlement is  now  possible,  Mrs.  Lee  being  dead,  and  the  prop- 
erty being  real  estate.  The  agreement  is,  in  terms,  by  the 
husband  alone,  that  '*he  will  settle,"  not,  generally,  that 
"the  share  shall  be  settled" — a  very  material  distinction, 
as  was  pointed  out  in  Campbell  v.  Bainbridge{\  where  the 
wife's  personal  estate  * — not  real  estate — was  held  to  [178 
be  bound  because,  in  addition  to  the  husband's  covenant, 
there  were  the  words  "it  is  hereby  declared  and  agreed." 
In  Young  v.  Smith  C)  those  words  were  omitted,  and  the 
covenant,  being  by  the  husband  alone,  was  held  not  to  be 
binding  on  the  wife.  But  even  where  the  husband's  cove- 
nant is  prefaced  by  those  words,  it  does  not  necessarily  fol- 
low that  the  wife  is  bound ;  they  merely  operate  to  show 
that  what  is  comprised  in  the  clause  is  what  all  the  parties 
to  the  instrument  intend  and  agree  shall  be  done,  but  the 
party  who  is  to  do  the  particular  thing  is  the  only  person 
who  is  bound  to  perform  the  agreement,  Ramsden  v. 
Sjnith{*\  where  Vice- Chancellor  Kindersley's  observations 
are  precisely  applicable  to  this  case.  He  says:  "Take  it 
as  the  covenant  of  the  husband,  to  which  all  parties  agree. 
The  covenant  of  the  liusband  is  to  do  what?  To  settle  his 
wife's  separate  property.  The  husband  has  no  more  power 
to  settle  the  wife's  separate  property  than  I  have  or  anybody 
else  has."  It  may  possibly  have  been  the  intention  of  the 
wife  as  well  as  of  the  husband  that  the  property  should  be 
settled,  but  the  court  cannot  presume  the  intention.  As 
Vice-Chancellor  Kindersley  says,  you  cannot  alter  the  terms 
of  the  instrument,  bUt  must  take  it  as  it  stands.  Moreover, 
the  agreement  is  an  improvident  one  as  regards  the  wife, 
for  it  settles  all  her  property  on  her  first  marriage.  It  does 
not  appear  that  she  nad  any  proper  advice. 

[Jessel,  M.R.:  Her  father  and  mother  were  both  parties 
to,  and  signed,  the  agreement] 

It  is  clear  that  the  deed  of  the  8th  of  December,  1874, 

0)  Law  Rep.,  6  Eq.,  269,  278.    («)  Law  Rep..  1  Eq.,  180.    («)  2  Drew.,  298,  809. 
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operated  as  an  effectual  release  of  the  father's  power  of  ap- 
pointment :  Isaac  v.  Hughes  (*). 

[Jessel,  M.R.:    That  is  clearly  so.] 

Jessel,  M.R.:  The  question  is  whether  these  articles 
of  settlement  are  binding  on  the  wife's  heir-at-law.  The 
instrument  is  not  well  di*awn,  but  looking  at  its  general 
scope  and  object,  they  are  these :  Mr.,  and  Mrs.  Shaw  have 
a  power  of  appointment  over  certain  real  estate  in  favor  of 
their  children.  At  the  date  of  the  agreement  in  question 
179]  *they  have  six  children,  one  of  whom,  a  daughter,  is 
about  to  be  married.  Thejr  agree  that  they  will  appoint  to 
this  daughter  at  least  one-sixtn  of  the  property;  that  is,  she 
is  to  have  one-sixth  obviously  for  the  purpose  of  the  pro- 
posed settlement.  Their  agfeement  so  to  exercise  their 
power  is  expressed  to  be  in  consideration  of  her  intended 
marriage,  and  their  object  in  entering  into  the  agreement  is 
to  enable  the  husband  to  make  a  settlement.  Then  the  hus- 
band proceeds  to  settle,  or  agrees  to  settle,  what  does  not 
belong  to  him,  as  indeed  appears  by  the  instrument  itself. 
Unquestionably,  the  property  was  not  his  to  settle ;  it  was 
his  wife's,  and  he  could  not  settle  it  himself,  because  during 
the  lives  of  the  wife's  father  and  mother  he  could  have  no  in- 
terest whatever,  therefore  his  covenant  or  agreement  to  set- 
tle was  a  covenant  or  agreement  to  settle  not  his  own  estate 
but  somebody  else' s.  fiut  the  wife  was  an  assenting  party  to 
this  agreement.  It  was,  therefore,  simply  an  agreement  by 
A.,  with  B.'s  assent  to  settle  B.'s  estate,  and  in  such  a  case 
it  is  clear  that  B.  is  bound.  So  that  even  if  it  is  treated  as 
a  covenant  by  the  husband  alone,  yet  it  is  for  valuable  con- 
sideration and  with  the  assent  of  the  wife,  and  she  is  there- 
fore bound.  That  is  rudimentary  law.  In  the  two  cases 
which  were  referred  to,  Toung  v.  Smith  (*)  and  Ramsden  v. 
Smith  (•),  the  covenant  was  to  settle  the  after-acquired  prop- 
erty of  the  wife,  and  the  real  question  was,  what  property 
was  included  in  the  covenant.  The  property  whicn  was  to 
be  the  subject  of  the  covenant  was  described  in  general 
terms,  and  the  question  in  both  cases  was  whether  the  cov- 
enant was  intended  to  apply  to  a  legacy  bequeathed  to  the 
wif^  subsequently  to  the  marriage.  But  those  cases  have  no 
application  to  the  case  now  before  me,  where  the  property 
agreed  to  be  settled  is  specitically  described,  and  there  is, 
therefore,  no  doubt  whatever  as  to  what  property  is  included 
in  this  covenant.  The  agreement  by  the  husband  that  he 
would  settle  this  particular  property  was  clearly  binding 

(»)  Law  Rep.,  9  Eq.,  191.         («)  Law  Rep.,  1  Eq.,  180.         (»)  2  Drew.,  298. 
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on  the  wife,  she  having  assented  to  it  by  being  a  party  to  the 
agreement,  and  is  equally  so  on  her  heir-at-law,  and  there- 
fore there  will  be  judgment  for  the  plaintiffs. 

Solicitors :  Hurford  &  Taylor. 


[4  Chancery  Diyision,  182.] 
V.C.M.,  Nov.  17,  18,  1876. 

*/7i  re  Merceeon's  Trusts.  [182 

Da  VIES  V.  Merceron. 

[1876    B.*    181.] 
Wia'-C(mtirueiion^**I>ie  vnthout  Istue''— Reference  to  Children. 

A  testator  gave  a  fand»of  £66,666  13«.  id.  consols  to  tnistees,  upon  trust  to  pay 
£1,000  a  year  to  each  of  his  two  daughters  for  their  lives,  and  after  the  death  of 
each  daughter  he  gave  the  sum  of  £83,883  6«.  Sd.  consols,  which  he  described  as  the 
share  of  each  daughter,  unto  and  among  all  and  every  such  child  or  children  she 
mi^ht  happen  to  leave  at  her  decease,  to  be  equally  divided  between  them  when 
and  as  they  should  respectively  attain  the  age  of  twenty-one  years,  and  if  but  one 
child,  then  to  such  only  child;  and  in  case  either  of  his  daughters  should  die  with- 
out issue,  he  directed  that  the  £38,833  %s.  Sd.  consols,  being  the  share  of  her  so 
dying,  should  be  transferred  by  his  trustee  to  such  person  or  persons,  and  in  such 
manner  as  she  by  her  will  and  testament  in  writing  duly  executed  might  direct  and 
appoint.     There  was  a  general  residuary  gift. 

One  of  the  daughters  executed  the  power  and  died,  having  had  one  child,  who 
died  in  her  lifetime,  leavinsf  children  who  survived  their  grandmother. 

Jleld,  that  the  words  "die  without  issue"  meant  such  issue  as  were  previously 
mentioned,  and  that  the  power  was  validly  exercised. 

Joseph  Merceron,  by  his  will,  dated  the  10th  of  May, 
1838,  gave  to  certain  trustees  a  sum  of  £66,666  13^.  4d.  £3 
per  Cents,  upon  trusts  expressed  in  the  following  words : 
"Upon  trust  to  receive  the  interest  and  dividends,  and  pay 
the  same  in  manner  following,  that  is  to  say :  £1,000  per 
annum,  being  the  interest  of  £33,333  6^.  8e2.,  to  m^  daughter 
Ann  Brut  ton,  and  £1,000  per  annum,  being  the  interest  of 
the  other  £33,333  6^.  8d.,  to  my  daughter  Elizabeth  Bruce, 
for  and  during  the  term  of  their  natural  lives,  to  and  for 
their  own  sole  and  separate  use  and  benefit  notwithstandinsr 
coverture.  And  from  and  immediately  after  the  decease  of 
either  of  my  said  daughters,  I  give  and  bequeath  the  said 
£33,333  6^.  8d.  £3  per  Cent.  Consols,  being  such  daughter's 
share,  unto  and  among  all  and  every  such  child  or  children 
she  may  liappen  to  leave  at  her  decease,  to  be  equally  divided 
between  them  when  and  as  they  shall  respectively  attain 
the  age  of  twenty-one  years,  and  if  but  one  child,  then  to 
such  only  child;  and  m  case  either  of  my  said  daughters 
shall  die  without  issue,  *then  I  direct  that  the  said  [183 
£33,333  6^.  8d.  £3  per  Cent.  Consols,  being  the  share  of  her 
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BO  dying,  shall  be  transferred  by  my  trustees  to  sach  person 
or  persons,  and  in  such  manner  as  she  by  her  will  and  testa- 
ment in  writing  duly  executed  may  direct  and  appoint." 
The  will  then  contained  a  residuary  gift  in  favor  of  the 
testator's  son  Henry  Merceron. 

The  testator  died  on  the  14th  of  July,  1839,  and  £66,666 
13^.  4^.  was  afterwards  transferred  into  the  names  of  the 
trustees. 

Mrs.  Ann  Brutton  had  only  one  child,  Ann  Eliza,  who 
became  the  wife  of  the  Rev.  Septimus  Russell  Davies,  and 
died  in  the  month  of  August,  1869,  leaving  five  children, 
who  all  attained  twenty-one,  and  were  all  now  living. 

Mrs.  Ann  Brutton  died  on  the  20th  of  January,  1876, 
having  by  her  will,  which  was  dated  the  19th  of  March, 
1869,  recited  the  will  of  Joseph  Mercerdn  and  in  express 
exercise  of  the  before-mentioned  power  of  appointment,  and 
of  every  other  power  enabling  her  thereto,  directed  that  the 
trustees  or  trustee  for  the  time  being  of  her  father's  will 
should  immediately  after  her  decease  stand  possessed  of  and 
interested  in  the  sum  of  £33,333  6.9.  8d.  Consols,  in  trust 
forthwith  to  pay  and  transfer  the  said  trust  premises  to 
her  executors  and  trustee  thereinafter  named;  and  she 
directed  that  the  same  trust  funds  should  be  held  upon 
trust  to  pay  such  of  her  debts  as  her  residuary  estate  should 
be  insufficient  to  satisfy,  and  subject  thereto,  upon  certain 
trusts  which  were  substantially  in  favor  of  her  grandchil- 
dren, the  children  of  Mrs.  Brutton. 

The  present  suit  was  instituted  for  the  administration  of 
the  estate  of  Mrs.  Brutton,  and  the  trustees  of  Joseph 
Merceron' 8  will  paid  the  £33,333  6^.  8d.  into  court  under 
the  Tfustee  Relief  Act,  and  in  the  suit. 

The  question  to  be  determined  was,  whether  the  words  in 
the  clause  referring  to  the  death  of  the  testator's  daugliters 
**  without  issue"  were  to  be  read  as  if  they  had  been  '^with- 
out such  issue,"  and  thus  to  relate  to  the  children  of  the 
daughter,  or  they  must  be  construed  strictly,  in  which  case 
the  event  had  not  arisen  for  which  the  gift  over  could  take 
effect,  and  the  fund  would  belong  to  the  residuarv  legatee. 

The  plaintiff  in  the  suit,  who  was  one  of  the  children  of 
184]  Mrs.  *Davies  and  a  beneficiary  under  Mrs.  Brutton'a 
will,  now  petitioned  for  payment  of  the  fund  out  of  court. 

Olasse,  Q.C.,  and  C.  H.  Turner^  for  the  plaintiff:  This 
is  one  of  the  class  of  cases  of  which  Martin  v.  Holgatei^) 
is  now  the  leading  authority,  in  which  it  has  been  held  that 
the  word  '* issue '"  must  be  read  as  **  children."    Bryden  v. 

(»)  Law  Rep.,  1  H.  L.,  175. 
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WUlett{'\  and  In  re  HeatKs  Settlement  {^)  are  also  in- 
stances where  a  similar  construction  has  been  sustained,  and 
similarly  as  in  Treharne  v.  Laytoni^)  and  Heasman  v. 
Pearse{^\  the  court  also  construes  '* leaving  children"  as 
*' having  had"  them. 

J,  Pearson^  Q.C.,  and  Owen^  for  another  of  the  daughters, 
argued  for  the  same  construction. 

Higgin^^  Q.C.,  and  Prior ^  for  the  father  of  the  grand- 
children. 

LococJc  Webby  Q.C.,  and  Hodwell,  for  an  appointee  of 
part  of  the  fund. 

Borthwicky  for  another  person  similarly  interested. 

H.  F.  Bristowe,  Q.C.,  and  T.  A.  Watson^  for  the  re- 
siduary legatee :  This  case  is  really  governed  by  Prid^  v. 
Fooks  (•),  and  Bryden  v.  Willett  is  not  in  point.  The  dis- 
tinction between  the  classes  of  cases  is  shown  by  Bythesea 
V.  Bythesea  (•).  The  rule  is  that  where  there  is  a  gift  over 
on  a  specified  event,  the  event  in  which  it  is  to  take  effect 
must  be  construed  strictly.  Other  cases  supporting  this  rule 
are  Butler  v.  Oray  (') ;  &ivage  v.  2)/ers  (•) ;  Kellett  v.  Kel- 
lettn ;  In  re  Heath's  Settlement;  Andree  v.  Ward  ('•) ;  West- 
wood  V.  Southey  ('*). 

Olasse^  in  reply:  Pride  v.  Fooks  turned  on  the  use  of 
the  word  "any,"  but  the  *court  is  at  liberty  to  put  [185 
a  rational  construction  on  words  of  a  will  so  as  not  to  defeat 
the  manifest  intention  of  the  testator:  Malcolm  v.  Tay- 
lor (") ;  Candy  v.  Campbell  (") ;  EUicorribe  v.  Oompertz  ('*). 

Malins,  V.C.,  after  referring  to  the  words  of  the  will,  and 
the  facts  of  the  case,  continued : 

On  one  side  it  is  said  that  the  words  "in  case  either  of 
my  said  daughters  shall  die  without  issue"  mean  if  she 
should  die  without  issue  of  any  description  whatever,  and 
that  event  has  not  happened,  because  the  daughter  Mrs. 
Brutton  left  live  grandchildren,  and  consequently  did  not 
die  without  issue.  If,  therefore,  the  very  literal  words  of 
the  will  are  adhered  to,  it  is  perfectly  plain,  that,  so  far  as 
this  part  of  the  case  goes,  the  daughter  could  not  exercise 
the  power  of  appointment ;  and  if  I  adhere  to  that  construc- 
tion, the  maniiest  intention  of  this  testator's  will  would  be 
defeated.    I  quite  agree  that  when  effect  is  given  to  the  tes- 

(»)  Law  Rep.,  Y  Eq.,  472.  (»)  Law  Rep.,  7  Ch.,  856. 

(«)  23  Bear.,  193.  (•)  Law  Rep.,  3  H.  L.,  160. 

(»)  Law  Rep.,  10  Q  B.,  469.  ('•)  1  Russ.,  260. 

(*)  Law  Rep.,  7  Ch.,  276.  (")  2  Sim.  (N.S.),  192. 

(»)  8  De  G.  A  J.,  252.  ('«)  2  Russ.  &  My.,  416. 

(•)  28  L.  J,  (Ch.),  1004,  (")  2  CI.  &  F.,  421. 

O  Law  Rep.,  5  Ck.,  26.  ('*)  3  My.  <k  Cr.,  127. 

19  Eng.  Kep.  96 
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tator^s  intention,  his  meaning  mast  be  clearly  and  satis- 
factorily collected  from  the  words  he  has  used.  Now,  he 
gives  his  general  residuary  estate  and  bis  real  estate  to  his 
son,  and  he  devoted  £33,833  6^.  86^.  Consols  to  each  of  his 
two  daughters,  who  were  consequently  the  primary  objects 
of  his  bounty,  for  life,  and  then  to  their  children,  but  fail- 
ing the  daughter's  children,  the  children  of  their  children 
do  not  take.  It  is  to  my  mind  perfectly  clear  that,  inas- 
much as  the  children  of  the  daughters,  who  are  the  primary 
objects  of  this  disposition,  cannot^  take,  the  next  object  of 
the  testator's  bounty  is  the  daughter  herself,  who  if  she  had 
no  children  or  only  children  who  could  not  take,  is  to  have 
the  absolute  dominion  over  the  fund.  But  in  no  event  was 
the  residuary  legatee  to  take  unless  on  failure  of  a  disposi* 
tion  by  the  daughter.  When,  therefore,  the  testator  directs 
that  if  his  daughter  dies  without  issue  she  is  to  dispose  of 
the  fund  as  she  thinks  fit,  he  cannot  mean  dying  without 
issue  generally.  The  meaning  is,  to  my  mind,  perfectly 
plain,  that  if  she  should  die  it  should  go  to  such  issue,  that 
IS,  children  attaining  twenty-one.  Suppose  that  the  daugh- 
ter died  leaving  a  child  of  the  age  of  twenty,  and  if  that 
186]  child  had  died  *under  twenty-one  she  would  not  have 
died  without  issue,  because  she  would  have  left  a  child. 
Dying  without  issue  does  not  mean  issue  at  the  period  of 
her  death,  but  remoter  issue,  and,  as  has  been  remarked  in 
many  cases,  the  gift  is  to  remote  issue ;  but  that  was  not 
the  intention  of  the  testator.  In  the  case  I  have  put  of  the 
daughter  dyin^  leaving  a  child  of  the  age  of  twenty  years, 
she  does  not  die  without  issue,  because  she  left  a  daughter, 
but  if  that  daughter  dies  under  twenty-one,  according  to 
the  literal  construction  of  these  words  as  contended  for  by 
Mr.  Bristowe  and  Mr.  Watson,  the  gift  must  have  failed 
because  she  did  not  die  without  issue,  and  the  issue  intended 
to  take  could  not  take  because  they  did  not  attain  twen- 
ty-one. 

Therefore  I  am  of  opinion  that  this  case  falls  within  that 
numerous  class  in  which  the  court  has  put  a  rational  in- 
terpretation upon  the  wills  of  testators,  by  holding  that 
where  there  is  a  gift  to  one  for  life,  with  remainder  to  a 
class  of  children  on  attaining  twenty-one,  or  on  marriage, 
death  without  issue  means,  not  a  general  failure  of  issue, 
but  a  failure  of  the  particular  class  of  issue  who  were  the 
objects  of  the  gift,  and  who  were  to  take  under  the  preced- 
ing limitation. 

Now,  in  favor  of  this  construction  many  cases  have  been 
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cited.  In  Bythesea  v.  Bythesea  (')  the  gift  over  was  to  take 
effect  upon  the  very  event  to  which  I  have  referred.  Mal- 
colm V.  Taylor  ("),  which  has  been  referred  to,  is  a  decision 
of  Lord  Brougham's,  affirmed  by  the  House  of  Lords,  and 
is  very  frequently  relied  upon  as  an  authority.  It  appears 
to  me  to  lay  down  the  law  in  a  rational  and  satisfactory 
manner,  ana  to  be  entirely  applicable  to  this  case.  The 
rule  laid  down  there  was,  that  where  real  and  perscttial 
estates  are  given  together  for  life,  and*so  limited  over  that 
a  child  of  the  tenant  for  life  would  take  a  vested  interest  in 
the  real  estate  at  its  birth,  and  in  the  personal  estate  at 
twenty-one  being  a  son,  or  at  twenty-one  or  marriage  being 
a  daughter,  and  there  is  a  gift  over  iix  the  event  of  the  tenant 
for  life  dying  without  issue — it  is  to  be  intended  as  dying 
without  such  issue  as  would  take  by  force  of  the  prior  limita- 
tion. That  makes  a  rational  construction.  Supposing  that 
in  this  case  the  gift  over  in  default  of  issue  of  Mrs.  Brutton 
had  been  in  favor  of  the  other  ^daughter  and  her  [187 
children,  the  second  gift  would  take  effect,  pimply  because 
the  first  failed."  Now  Malcolm  v.  Taylor {^)  represents  a 
general  class  of  cases  which  are  rational,  and  carry,  into 
effect  the  intention  of  the  testator  by  merely  postponing  the 
second  ^if t  for  the  sake  of  the  first.  I  am  clearly  of  opinion 
that  by  issue  the  testator  intended  this  class  of  issue,  namely, 
those  children  who  should  survive  the  mother. 

The  case  mainly. relied  upon  against  this  construction  is 
the  decision  of  Lords  Justices  Knight  Bruce  and  Turner  in 
Pride  v.  Fooks  (*).  The  case  is  a  very  peculiar  one,  and, 
with  all  respect  for  those  learned  and  distmguished  judges, 
I  cannot  help  thinking  that  even  in  that  case  a  more  liberal 
interpretation  might  have  been  put  upon  the  will  of  the 
testator;  but  it  is  evident  that  the  decision  proceeded  upon 
the  very  emphatic  language  contained  in  that  particular 
will.  Mr.  Glasse  has  drawn  my  attention  to  a  passage  where 
Lord  Justice  Turner  says,  with  perfect  accuracy,  that  you 
cannot  in  these  cases  lay  down  any  general  rule ;  but  the 
particular  language  of  every  particular  will  must  be  looked 
at,  and  looking  at  the  language  of  the  will  in  Pride  v.  Pooks^ 
Lord  Justice  Turner  and  Lord  Justice  Knight  Bruce  came 
to  the  conclusion  that  the  gifts  over  did  not  take  effect. 
[His  Lordship  then  read  the  marginal  note  in  that  case,  and 
continued :] 

I  think  that  if  in  that  case  the  words  had  been  like  the 
present,  and  ''dying  without  issue"  had  been  the  event 
contemplated,  the  construction  would  have  been  otherwise, 

(1)  28  L.  J.  (Ch.),  1004.  («)  2  Rusa.  <fc  My.,  416.  (»)  ^  De  G.  A  J.,  252. 
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and  the  gift  over  would  have  taken  effect.  I  am  of  opinion, 
therefore,  that  Pride  v.  Fooks  does  not  stand  in  the  way  of 
the  conclusion  at  which  I  arrive. 

There  are  no  other  cases  of  any  importance ;  many  others 
have  been  cited,  but  they  have  no  application  to  this  case ; 
and  therefore,  taking  the  provisions  of  the  will  as  consti- 
tuting a  gift  to  the  trustees  for  the  benefit  of  the  danght^r 
for  lite,  with  a  contingent  gift  in  remainder  to  her  children, 
which  in  the  event  failed,  and  a  ^ift  over  if  she  died  without 
issue,  I  read  that  as  meaning  dying  without  such  issue. 

But  there  is  another  point  in  the  case,  which,  though  I  do 
not  intend  to  rest  my  decision  upon  it,  I  think  is  also  not  in 
favor  of  the  residuary  legatee.  Looking  at  the  whole  frame 
188]  of  this  *will,  it  is  quite  clear  that  the  testator  dedi- 
cated or  devoted  the  £66,666  13*.  4d.  Consols  for  the  benefit 
of  his  daughters,  and  that  he  never  intended  in  any  event 
whatever  that  the  son  should  have  any  interest  in  these  two 
sums.  The  rule  which  has  been  laid  down  in  Mayer  v. 
Townsend{')  j^nd  WhitteU  v.  Dudin{*\  and  has  been  fol- 
lowed by  the  House  of  Lords,  and  may  be  considered  as 
settled,  may  be  stated  thus :  Whenever  a  will  gives  prop- 
erty to  a  person  absolutely,  and  then  proceeds  to  dispose  of 
that  property  for  the  benefit  of  the  donee  for  life  and  after- 
wards for  children  of  the  donee,  and  it  turns  out  that  there 
are  no  children  to  take,  the  cutting  down  fails,  and  the 
original  gift  remains ;  and  as  it  was  absolute,  so  it  remains 
absolute.  Therefore,  this  fund  being  devoted  absolutely  to 
Mrs.  Brutton,  by  being  treated  as  her  share,  and  then  being 
given  to  her  for  life  and  afterwards  to  her  children,  and  the 
particular  class  being  unable  to  take,  the  property  would 
remain  unrestricted  in  Mrs.  Brutton.  Though  1  think  this 
point  far  from  clear,  and  if  I  had  not  been  in  favor  of  the 
appointees  of  Mrs.  Brutton  on  the  other  ground,  it  would 
have  required  much  more  consideration,  the  inclination  of 
my  opinion  is  on  that  point  also  in  favor  of  the  appointees 
under  Mrs.  Brutton' s  will,  because  it  is  her  share,  and  once 
bein]^  devoted  or  given  to  her,  if  the  contingent  gift  fails  the 
contingency  alone  is  cut  down,  and  the  original  gift  remains 
in  force.  I  find,  also,  that  Mrs.  Brutton  bv  her  will,  refer- 
ring to  her  power  of  appointment  which  she  had  over  this 
property,  makes  a  specific  gift  of  it,  and  does  so  by  virtue 
of  the  power  under  her  father's  will,  and  all  other  powers 
and  authorities  enabling  her  in  any  way  to  do  so.  If,  there- 
fore, in  the  events  which  have  happened,  she  had  not  even 
a  testamentary  power  under  her  father's  will,  she  had,  un- 

(0  3  Bear.,  44%  (>)  2  Jac  A  W.,  279. 
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der  this  construction,  the  ownership,  and,  by  virtue  of  that 
ownership,  could  dispose  of  it  as  she  pleasfed  as  owner,  and 
the  result  would  be  trie  same. 

Therefore,  upon  all  these  grounds,  I  am  clearly  of  opinion 
that  the  petitioner,  who  is  one  of  the  appointees  under  the 
will  of  Ikfi-s.  Brutton,  is  entitled  to  the  property. 

Solicitors:  Fisher  &  Fisher ;  Robert  Yos;  Leuiis  &  In- 
dermaur. 


[4  Chancery  Division,  189.] 
V.C.M.,  Nov.  28,  1876. 

*Bright  V.  Tyndall.  [189 

[1876    B.     101.] 

Special  CoMe — Discretion  of  the  Court — Contingent  Event — Parties  not  in  esse — Oreaiion 

of  Fictitious  JntereH—ld  £  14  Vict,  c.  85,  «.  14. 

Upon  a  special  case  to  obtain  a -decision  whether  persons  not  in  esse  would  be  en- 
titled,  under  certain  circumstances  which  might  never  arise,  to  a  share  in  property, 
the  court  declined  to  decide  the  question,  being  of  opinion  that  it  would  be  idinrious 
to  the  parties  to  have  that  decision  until  the  events  should  happen  which  would  give 
rise  to  the  question. 

Where  the  interests  of  the  parties  to  a  special  case  are  not  of  such  a  nature  as  to 

five  the  court  jurisdiction  to  decide  the  questions,  the  court  will  not  feel  itself 
ound  to  decide  upon  a  fictitious  interest  created  for  the  express  purpose  of  obtain- 
ing a  decision. 

This  was  a  special  case  for  the  purpose  of  obtaining  the 
opinion  of  the  court  upon  the  construction  of  the  will  of 
Thomas  O.  Tyndall,  dated  the  27th  of  November,  1865.  The 
testator  devised  and  bequeathed  to  trustees  all  his  real  and 
personal  estate  to  be  held  in  trust  for  such  of  his  six  daugh- 
ters (naming  them),  and  such  other  his  child  or  children,  if 
any,  living  at  the  time  of  his  decease,  as  being  a  son  or  sons 
should  attain  the  age  or  respective  ages  of  twenty-one  years, 
or  as  being  a  daughter  or  daughters  should  attain  that  age  or 
marry  under  such  age  wifh  the  consent  in  writing  of  her 
or  their  guardians  or  guardian  respectively,  and  their,  his, 
or  her  respective  heirs,  executors,  and  administrators  as 
tenants  in  common.  And  the  testator  declared  that  the 
share  or  respective  shares  of  each  of  his  daughters  respect- 
ively who  should  attain  the  age  of  twenty-one  vears  or 
marry  under  that  age  with  the  consent  aforesaid,  should  be 
held  by  the  trustees  or  trustee  for  the  time  being  of  his  will 
upon  trust  to  pay  and  apply  the  rents,  issues,  and  profits, 
dividends,  interest,  and  income  thereof  respectively  unto 
such  daughter  respectively  during  her  life  for  her  sole  and 
separate  use  and  benefit ;  and  as  to  the  share  or  respective 
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shares  of  each  of  the  testator's  daughters  respectively  after 
her  decease,  upon  trust  to  hold  the  same  and  the  rents^ 
issues,  and  profits,  dividends,  interest,  and  income  thereof 
respectively  upon  trust  for  the  child  or  such  of  the  children 
190]  of  his  said  daughter  *respectively  as  being  a  son  or 
sons  should  attjiin  the  age  of  twenty-one  years,  or  bein^  a 
daughter  or  daughters  should  marry  under  that  age  with 
the  consent  in  wnting  of  their  or  her  guardian  or  guardians, 
and  their,  his,  or  her  respective  heirs,  executors,  or  admin- 
istrators as  tenants  in  common.  And  the  will  contained  a 
proviso  that  in  case  either  of  his  daughters  should  die  with- 
out leaving  any  issue  who  should  attain  a  vested  interest 
under  the  trusts  aforesaid,  then  the  shares  and  accruing 
shares  of  such  daughters  should  go  to  the  surviving  daugh- 
ters upon  similar  trusts. 

The  testator  died  on  the  14th  of  September,  1869,  leaving 
six  daughters  and  no  other  issue,  all  of  whom  had  attained 
the  age  of  twenty-one  years.  One  of  the  daughters  had 
married  and  had  issue  one  child  only,  a  daughter,  born,  in 
December,  1873,  and  another  had  married  and  bad  issue  one 
child,  a  son,  born  in  November,  1875. 

By  an  indenture  dated  the  31st  of  December,  1874,  Mary 
Caroline  Tyndall,  the  eldest  unmarried  daughter  of  the  tes- 
tator, granted  and  assigned  to  the  plaintiff,  George  Bright, 
all  her  contingent  life  estate,  share,  and  interest  in  the 
shares,  as  well  original  as  accruing,  of  each  of  her  said  five 
sisters  respectively  under  the  before-mentioned  will  of  and 
in  the  said  testator's  real  and  residuary  personal  estate,  and 
the  rents,  issues,'and  profits,  dividends,  interest,  and  income 
thereof  respectively,  to  arise  upon  the  happening  of  the 
particular  event  of  such  sister  dying  in  the  lifetime  of  the 
said  Mary  Caroline  Tyndall,  without  having  or  having  had 
issue  any  child  or  children  who  being  a  son  or  sons  should 
attain  the  age  of  twenty-one  years,  or  being  a  daughter  or 
daughters  should  marry  under  that  age  with  the  consent  in 
writing  of  their  or  her  guardians  or  guardian,  but  having  or 
having  had  issue  a*  daughter  or  daughters  who  or  some  or 
one  of  whom  should  attain  the  age  of  twenty-one  years  with- 
out having  been  married,  to  hold  the  same  unto  the  said 
George  Bright,  his  executors,  administrators,  and  assigns 
absolutely. 

Under  these  circumstances,  the  plaintiff  was  advised  and 
submitted  that,  under  and  by  virtue  of  the  indenture  of  the 
31st  of  December,  1874,  he  had  acquired  such  an  interest  in 
the  real  and  residuary  personal  estate  of  the  testator  as  en- 
191J    titled  him  to  prefer  *a  petition  to  the  court  for  the 
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appointment  of  new  trustees  of  the  testator's  will,  or  to  tile 
a  bill  in  this  court  for  the  purpose  of  having  the  residuary 
estate  of  the  testator  administered  and  secured  for  his  ben- 
etit,  and  he  claimed  to  be  entitled  to  present  such  a  petition 
or  to  tile  such  bill  accordingly ;  but  it  was  alleged  by  or 
on  behalf  of  the  defendants,  that,  the  plaintiff  had  no 
such  interest  vested  in  him,  the  fact  being,  as  they  insisted, 
that  by  virtue  of  the  will,  according  to  the  true  construction 
thereoi,  every  daughter  of  any  of  the  defendants,  the  six 
children  of  the  testator  who  should  attain  the  age  of  twenty- 
one  years  without  having  been  married,  would  thereupon 
attain  a  vested  interest  under  the  trusts  of  the  will,  and 
that  consequently  no  estate  or  interest  whatever,  contingent 
or  otherwise,  in  the  testator's  residuary  real  and  personal 
estate  passed  to  the  plaintiff  under  the  before-mentioned  in- 
denture. 

The  questions  submitted  were,  whether  George  Bright 
had,  under  the  circumstances,  before  appearing,  such  an 
estate  or  interest  in  the  real  and  residuary  personal  estate 
comprised  in.  the  will  as  entitled  him  to  present  a  petition 
for  the  appointment  of  uqw  trustees  thereof,  or  to  tile  a  bill 
for  the  purpose  of  having  the  residuary  estate  of  the  testa- 
tor administered  and  secured  for  his  benefit.  And  further, 
by  whom  and  out  of  what  funds  the  costs  of  this  case  ought 
to  be  paid. 

Olasse^  Q.O.,  and  Woodroffe^  for  the  plaintiff:  The 
Question  raised  by  this  special  case  under  the  will  of  Thomas 
Tyndallisone  that  ought  to  be  decided  at  once,  in  order 
that  the  parties  may  know  what  interest  they  take  in  the 
property  in  certain  events  which  may  happen.  If  the  daugh- 
ters of  the  testator  should  have  daughters,  it  is  most  desir- 
able that  they  should  know  whether  they  take  a  vested 
interest  at  twenty-one,  whether  they  marry  before  or  after 
that  age,  or  whether  they  take  no  .interest  at  all  in  case  of 
their  not  marrying  before  twenty-one.  The  plaintiff,  to 
whom  one  of  the  daughters  has  assigned  all  her  contingent 
interest  in  her  sisters'  shares,  has  a  right  to  call  upon  the 
court  to  decide  what  interest  he  has  acquired.  This  case  is 
governed  hj  Bell  v.  Cade(^\  where  the  court  allowed  the 
special  *case  to  be  amended  in  order  that  the  court  [192 
might  be  enabled  to  give  a  decision  upon  it,  and  to  fix  tlie 
interests  of  the  parties;  so  in  Forsbrook  v.  Forsbrook(^) 
the  court  suggested  amendments  to  the  special  case  to  give 
it  jurisdiction  to  decide  the  rights. 

In  those  cases  it  was  for  the  benefit  of  the  parties,  as  it  is 

(»)  2  J.  A  H.,  122.  («)  Law  Rep.,  8  Ch.,  98. 
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here,  that  they  should  know  the  extent  of  their  interest 
under  the  will. 

J,  Pearson^  Q.C.,  and  Chapman  Barber^  for  the  infant 
son  of  the  married  daughter :  We  submit  that  the  court 
has  no  jurisdiction  to  decide  this  question  at  present.  The 
plaintiff  is  Q-eorge  Bright,  in  whose  favor  a  deed  has  been 
made  professing  to  assign  to  him,  not  any  vested  interest 
which  the  daughter  now  has,  but  a  reversionary  interest 
which  may  arise  upon  a  contingency,  according  to  one  con- 
struction of  the  will,  but  not  according  to  the  other  con- 
struction ;  that  is  such  a  remote  and  reversionary  interest 
that  the  court  will  not  decide  the  (Question.  It  would  be  a 
moat  unwise  thing  to  provoke  a  decision  in  the  present  state 
of  tie  family,  for  this  reason,  that  if  the  court  should  decide 
that  the  granddaughters  have  no  interest  in  case  they  attain 
twenty-one  without  marrying,  then  when  any  daughters 
have  sons  and  daughters  who  attain  twenty-one,  the  sons 
will  have  been  told  by  the  court  that  they  are  entitled  to  the 
whole  property,  and  the  sisters  are  not  entitled  unless  they 
marry  previously  to  attaining  twenty-one.  This  would  de- 
prive the  sisters  of  all  chance  of  an  equitable  division  being 
made  between  the  sons  and  daughters,  but  if  it  remained  in 
doubt  whether  the  daughters  were  entitled,  there  would  be 
a  better  prospect  of  some  arrangement  being  come  to. 

In  the  case  of  Oreenwood^.  SiUherlana  {')  the  question 
which  arose  under  the  will  was  what  children,  grandchildren, 
or  more  remote  issue  of  the  sons  and  daughters  of  Mary 
Greenwood  were  comprehended  in  the  word  *' issue,"  and 
what  interest  they  took,  and  at  what  ages  or  times  such 
interests  were  vested.  There  the  Vice-Chancellor  made 
declarations  with  regard  to  the  interests  of  the  legatees  be- 
fore the  court,  but  refused  to  make  any  declaration  with 
regard  to  the  issue  of  the  sons  and  daughters.  It  was  iust 
ly3]  as  *important  for  them  to  know  what  interests  they 
took,  as  for  the  daughters  in  this  case.  In  Oarlick  v.  Law- 
son(^)  the  Vice-Chancellor  considered  that  the  question 
raised  in  that  special  case  was  not  one  that  was  necessary 
for  the  administration  of  the  estate  or  to  the  relief  to  which 
the  plaintiff  was  entitled,  and  refused  to  make  a  decree.  In 
Belt  V.  Cade  {*)  ail  the  parties  were  before  the  court  who 
were  entitled  to  contest  the  qiiestion  there  raised,  and  there 
was  no  reason  why  it  should  not  be  decided,  consequently 
the  same  Vice-Chancellor  ordered  the  special  case  to  be 
amended  at  the  request  of  the  parties,  in  order  to  decide 
the  question  of  remoteness,  and  the  plaintiff  there  obtained 

(»)  10  Hare,  App.  xii.  («)  10  Hare,  App.  xiv.  (»)  2  J.  <k  BL,  122. 
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a  decision  that,  subject  to  bis  motber's  life  interest,  be  was 
entitled  to  tbe  fund.  In  this  case  tbe  parties  wbo  may 
have  an  interest,  tbat  is,  tbe  unborn  children  of  six  daugh- 
ters, are  not  before  tbe  court,  and  you  are  asked  to  mak^  a 
decree  to  bind  all  tbe  granddaughters  and  grandsons  tbat 
may  come  into  esse. 

PoTsbrooJc  V.  Forshrook  (*)  was  a  case  in  which  it  was  most 
desirable  tbat  a  decision  should  be  arrived  at,  because  there 
a  person  was  in  possession  of  an  estate ;  if  he  was  a  tenant 
for  life  only,  he  could  not  commit  waste,  but  if  he  was 
seised  in  fee  simple,  he  could  do  what  he  liked.  There 
leave  was  given  to  amend  the  case,  in  order  to  give  the  court 
jurisdiction.  In  Pryse  v.  Pryse{*)  questions  were  raised 
of  legal  limitations  at  the  instance  of  a  plaintiff  not  in  pos- 
session, and  Vice-Chancellor  Wickens  declined  to  make  any 
order  or  to  entertain  anv  fictitious  question  as  to  title  deeds 
or  accounts  in  order  to  found  jurisdiction.  The  Vice-Chan- 
cellor  there  commented  upon  Farsbrook  v.  Forshrook^  and 
said  it  went  further  than  any  previous  case. 

It  is  therefore  submitted  that  the  court  cannot  decide  this 
question  in  the  absence  of  those  who  are  likely  to  be  in- 
terested in  it,  and  who  are  not  yet  in  esse  ;  and  also  that, 
as  it  would  be  decidedly  injurious  to  the  parties  to  have  a 
decision  now,  the  court  will  exercise  the  authority  given  by 
tbe  14th  section  of  Sir  George  Turner's  Act  (13  &  14  Vict, 
c.  85),  by  refusing  to  decide  a  question  if  it  is  of  opinion 
that  such  question  cannot  properly  be  decided  upon  a 
special  case. 

*Frp^  Q.C.,  and  Ingle  Joyce,  for  the  testator's  [194 
daughters,  who  were  unmarried,  followed  the  same  argu- 
ment, and  submitted  that  they  had  a  substantial  interest  in 
having  the  question  decided  at  the  present  time,  and  cited 
He  Saeppara's  Trusts  (■). 

Bristotoe,  Q.C.,  and  Javeritt,  fdf  the  infant  daughter  of 
the  married  daughter  of  |he  testator. 

Olassej  in  reply:  The  plaintiff  has  a  present  interest 
which  would  entitle  him  to  present  a  petition  for  the  ap- 
pointment of  new  trustees,  or  to  file  a  bill  to  administer  the 
estate ;  be  is  therefore  entitled  to  call  upon  the  court,  under 
the  14th  section  of  Sir  George  Turner's  Act,  either  to  dismiss 
the  special  case  or  to  decide  his  rights  under  the  will.  The 
idea  of  raising  the  question  by  this  means  was  suggested  by 
the  course  taken  in  Bell  v.  Cade  (*),  and  this  plaintiff's  right  is 
made  plain  by  the  view  taken  by  Lord  Westbury  in  Davis 

(»)  Law  Rep.,  S  Ch.,  98.  (»)  4  D.  F.  &  J.,  423. 

(•)  Law  Rep.,  15  Eq.,  86.  (*)  2  J.  A  H.,  122. 
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V.  Angel  (*),  where  it  was  laid  down  by  his  Lordship  that  an 
existing  interest,  whether  vested  or  contingent,  however 
remote  it  might  be,  gave  the  person  having  sach  interest  a 
right  to  call  upon  the  court  to  preserve  the  property.  That 
is  a  clear  authority  for  this  special  case,  wnich  the  parties 
have  agreed  to  as  being  most  beneficial  for  their  interests. 

Malins,  V.C:  This  is  a  special  case  submitted  for  the 
opinion  of  the  court  upon  the  construction  of  the  will  of 
Mr.  Tyndall,  who  was  a  well-known  banker  at  Bristol,  and 
who  left  a  very  large  fortune.  He  died  leaving  six  daugh- 
ters surviving  him,  who  are  all  still  alive.  The  property  is 
given  in  this  way:  After  the  death  of  his  daughters,  the 
share  of  each  daughter  is  giveu  to  the  sons  of  the  daughters 
who  shall  attain  twenty-one,  and  to  the  daughters  of  the 
daughters  who  should  marry  under  twenty-one,  omitting 
the  usual  provision  that  the  property  shall  vest  in  daugh- 
ters who  attain  twenty-one  or  marry  under  that  age. 

Now,  a  question  which  is  considered  of  very  great  im- 
195]  l)ortance  *ha8  arisen,  whether  in  the  event  of  a  daugh- 
ter having  daughters  who  attain  twenty-one,  and  do  not 
marry  before,  they  take  a  vested  interest.  On  one  side  it  is 
said  that  it  is  most  desirable  to  have  that  question  now  de- 
cided while  the  daughters  have  none  but  mere  infant  chil- 
dren. It  is  true  tliat  the  question  has  not  yet  arisen, 
because  every  daughter  may  have  daughters  who  may 
marry  under  twenty-one,  and  may  have  no  daughter  who 
does  not  marry  under  twentv-one,  in  which  case  the  ques- 
tion will  never  arise.  On  the  other  hand,  it  may  be  that 
none  of  the  daughters  will  have  a  daughter  who  marries 
under  twenty-one,  but  who  may  attain  twenty-one  without 
having  married,  or  may  marry  after  that  age — some  may 
marry  and  some  may  not.  Some  day  or  other,  no  doubt, 
that  question  will  have  to  be  decided.  At  present  I  have 
not  heard  the  arguments  on  that  point ;  but  if  I  could  be 
certain  of  arriving  at  the  conclusijon  that  every  daughter 
who  either  attains  twenty-one  or  marries  takes  a  vested  in- 
terest, then  I  think  that  would  be  a  declaration  clearly  for 
the  benefit  of  the  family.  If,  on  the  other  hand,  I  should 
arrive,  upon  argument,  at  the  opposite  conclusion,  then  I 
think  it  would  be  most  injurious  for  the  interests  of  the 
family,  and  it  would  be  most  injurious  to  the  daughters 
who  may  hereafter  come  into  existence,  and  attain  twenty- 
one  without  having  been  married.  I  agree  with  Mr.  Pear- 
son that,  considering  the  momentous  consequences  which 
Woul4  follow  upon  such  a  construction  of  tU«  will,  it  is  far 

(»)  4  D.  F.  A  J.,  624. 
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better  to  leave  the  question  open  than  prejudice  the  daugh- 
ters, or  rather  exclude  them,  by  arriving  at  a  decision  that 
no  daughter  who  does  not  marry  under  the  age  of  twenty- 
one  takes  a  vested  interest.  I  think  it  far  better  to  leave 
such  a  question  to  be  decided  by  a  family  arrangement,  if 
the  event  should  ever  arise,  and  of  course  nobody  can  say 
whetlier  it  will  or  will  not.  This  is  not  a  litigation,  but  a 
special  case,  stating  the  facts  for  the  purpose  of  obtaining 
the  opinion  of  the  court.  Mr.  Glasse  says  that  the  plaintiff, 
Mr.  ^Bright,  by  virtue  of  the  assignment  stated  in  the  special 
case,  has  an  interest,  and  that  the  court  is,  therefore,  bound 
to  decide  what  that  interest  is,  or  whether  it  is  an  interest 
at  all.  It  is  impossible  not  to  see,  and,  indeed,  it  is  all  but 
avowed,  that  that  deed  has  been  executed  simply  for  the 
purpose  of  raising  the  question  ;  and  therefore  it  is  just  the 
same  as  if  the  case  had  been  brought  *before  me  [196 
without  that  deed,  simply  asking  the  question  whether  any 
daughter  of  a  daughter,  that  is,  any  granddaughter  of  the 
testator,  who  attained  the  age  of  twenty-one  years  without 
having  married,  could  take  a  vested  interest. 

Now,  is  there  any  necessity  for  deciding  such  a  question  ? 
The  Act  of  Sir  George  Turner  giving  power  to  the  court  to* 
determine  the  question  upon  a  special  case  is,  in  my  opinion, 
a  very  valuable  one,  so  valuable  that  I  am  surprised  it  is  notT 
had  recourse  to  more  frequently  than  it  is.  That  act  is  to 
give  power  to  persons  interested  in  questions  cognizable  in 
the  Court  of  Chancery  to  state  special  cases  for  the  opinion 
of  the  court ;  but  the  framers  of  the  act,  foreseeing  that 
questions  of  difficulty  and  nicety  might  arise  where  it  would 
not  be  desirable  that  they  should  be  decided  by  anticipation, 
provides,  in  the  14th  section,  "That  it  shall  be  lawful  for 
the  said  courts  upon  the  hearing  of  any  such  special  case  as 
aforesaid" — one  question  is,  what  is  the  meaning  of  ''the 
hearing;"  and  Mr.  Fry  has  suggested  that  I  am  only  to  de- 
cide this  point  when  1  have  heard  the  whole  case  argued ; 
but  I  think  it  means  when  the  court  has  heard  the  case 
sufficiently  to  enable  it  to  see  what  the  question  is  to  be  de- 
termined— "Provided,  also,  that  if,  upon  the  hearing  of 
such  special  case  as  aforesaid,  the  court  shall  be  of  opinion 
that  the  questions  raised  thereby,  or  any  of  them,  cannot 
properly  be  decided  upon  such  case,  the  said  court  may  re- 
fuse to  decide  the  same." 

In  order  to  prove  that  I  ought  to  entertain  this  question 
and  decide  it,  Mr.  GHasse  and  Mr.  Fry  have  particularly  re- 
lied on  the  case  of  Bell  v.  Cade  (*).    Ths^t  c^se  was  as 

(>)  2  J.  4  H.,  122. 
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proper  a  case,  as  it  ultimately  tarued  oat,  for  decision  under 
the  act  as  I  can  possibly  conceive.  There  there  was  a 
mother,  who  was  tenant  for  life  with  remainder  to  the  chil- 
dren who  should  attain  twenty-four,  which  if  it  stood  alone 
would  have  made  the  limitation  to  the  children  void  for 
remoteness ;  but  there  being  a  clause  for  maintenance  the 
question  to  be  argued  was,  whether  the  clause  for  mainte- 
nance did  not  control  and  restrict  the  limitation  which,  per 
S€,  would  be  void  for  remoteness ;  and  there  was  a  son,  who, 
I  understand,  was  of  age,  and  who,  therefore,  was  most  de- 
sirous of  knowing  whether,  subject  to  his  mother's  life 
197 J  estate,  he  had  or  had  not  an  interest,  ^because  if  the 
limitation  was  void  for  remoteness  he  had  no  interest  what- 
ever, and  if  it  was  not  void  for  remoteness,  Ije  and  his 
mother  between  them  were  entitled  to  the  property  abso- 
lutely, and  between  them  could  do  as  they  liked  with  it. 
That  was  pre-eminently  a  casd  to  be  decided  as  early  as 
possible,  and  accordingly  the  Vice- Chancellor  Sir  William 
tage  Wood  so  considered  it,  and  gave  facility  for  altering 
the  case  so  as  to  raise  the  question ;  and  upon  argument,  he 
decided  that  the  limitation  was  not  remote,  and,  conse- 
quently that,  subject  to  the  life  interest  of  his  mother,  the 
son  was  absolutely  entitled  to  the  property. 

Now,  the  inconvenience  of  deciding  such  cases  as  this  by 
anticipation  is  manifest.  Suppose  i  were  to  come  to  the 
conclusion  that  no  daughter  that  does  not  marry  under 
twenty-one  can  take  an  interest,  then  I  have  taken  away 
from  the  daughter,  if  such  an  event  should  arise,  the  chance 
of  making  the  best  she  can  of  such  a  case  when  it  does  arise ; 
and  I  have  b^  anticipation  made  a  declaration  that  she  does 
not  take  an  interest  when  there  is  no  occasion  for  doing  so 
whatever.  The  only  reason  suggested  to  me  is  that  these 
young  ladies  when  they  marry  ought  to  know  whether  the 
sons  and  daughters  are  to  take,  or  whether  only  the  daugh- 
ters of  a  particular  class  are  to  take,  viz.,  those  who  marry 
under  twenty-one.  I  cannot  regard  that  as  a  circumstance 
which  renders  it  absolutely  necessary  that  this  question 
should  now  be  decided.  That  the  court  will  not,  in  all 
cases,  decide  such  questions  as  a  matter  of  course  is  most 
formally  decided  in  Oarlick  v.  Lawson  (')  by  Vice-Chancel- 
lor  Wood,  the  same  learned  judge  who  decided  BeU  v. 
Cade  (').  In  Oarlick  v.  Lawson^  the  court  refused  to  make 
a  declaratory  decree  upon  a  special  case  in  the  lifetime  of 
the  tenant  for  life,  with  regard  to  the  interests  of  the  parties 

0)  10  Hare,  App.  xiv.  (•)  2  J.  A  H.,  12a. 


.  Vol.  IV.]  CHANCERY  DIVISION.  773 

V.C.M.  Bright  v.  Tyndall.  1876 

. i ' 

entitled  in  reversion.  There  never  was  a  case,  in  my  opinion, 
in  which  it  was  more  important  than  in  this,  that  no  declara- 
tion should  be  made  by  anticipation  against  those  daugh- 
ters who  may  come  into  existence,  and  who  may  live  to 
attain  twenty-one  without  having  married.  Vice-Chancel- 
lor  Wood  says  (*):  **A  declaration  in  the  lifetime  of  a  ten- 
ant for  life  with  regard  to  the  interests  of  the  parties  entitled 
in  reversion,  could  not  have  beefi  made  in  a  cause  at  the 
time  that  statute  passed,  and  therefore  could  not  have 
*been  made  on  a  special  case.  Then  came  the  late  [198 
act,  which  merely  said  that  a  suit  should  not  be  open  to  ob- 
jection on  the  ground  that  a  merely  declaratory  decree  or 
order  was  sou^t.  It  enabled  the  court*  in  its  discretion, 
where  it  should  appear  to  be  necessary  for  the  adminis- 
tration of  an  estate^' — which  it  clearly  is'  not  here— the 
estate  must  be  divided  into  six  parts,  and  it  must  be  held  as 
long  as  the  tenant  for  life  c&n  nave  it,  and  when  the  tenant 
for  life  dies,  then  it  will  have  to  be  distributed,  and  if  there 
should  be  daughters  who  have  attained  twenty- one  without 
having  married,  the  question  must  then  be  decided  whether 
they  do  or  do  not  take  vested  interests ;  but  to  resume,  the 
Vice-Chancellor  says:  **It  enabled  the  court  in  its  dis- 
cretion, where  it  should  appear  to  be  necessary  for  the  ad- 
iQinistration  of  an  estate  or  to  the  relief  to  which  a  plaintiff 
might  be  entitled,  to  make  a  decree,  notwithstanding  it 
should  be  merely  declaratory ;  but  this  was  not  a  case  in 
which  it  was  necessary  to  do  so."  The  Vice-Chancellor  de- 
cided to  the  same  effect  in  the  case  of  Oreenwood  v.  Suih&i^- 
laiid  (*),  and  refused  to  make  a  declaration  as  to  the  interest 
of  persons  who  might  be  entitled  in  reversion.  It  was  just 
as  important  in  that  case  as  it  is  in  this,  that  the  question 
should  be  raised. 

In  the  case  of  Forsbrook  v.  ForshrooJc  ('),  the  Lords  Jus- 
tices allowed  the  statement  to  be  altered  by  raising  the 
question  whether  the  tenant  for  life  was  or  was  not  entitled 
to  commit.waste.  That  was  for  the  purpose  of  having  a 
decision  upon  a  question  which  it  was  important  should  be 
decided  then.  In  this  case  it  is  of  no  importance  to  decide 
the  question  now :  it  is  a  mere  fanciful  point,  in  my  opinion. 
.  Then,  Mr.  Glasse  in  his  reply  cited  and  very  much  relied 
upon  a  case  before  Lord  Westbury  of  Davis  v.  Angel  (*), 
wnich  was  not  a  special  case  at  all ;  but  Lord  Westburv 
there  laid  down  the  rule  as  to  cases  in  which  the  court  will 


\ 
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enter  into  a  question  and  cases  in  which  it  will  not.  He 
says  (') :  **I  am  prepared  to  admit  that  an  existing  interest, 
whether  it  be  vested  or  contingent,  however  future  or  re- 
mote, may,  if  it  be  a  present  interest,  form  the  foundation 
of  a  right  in  the  party  representing  it  to  come  here  with  a 
bill  to  have  the  share  secured.  While  the  existence  of  such 
an  interest  interferes  with  the  share  being  paid  over  by  the 
trustees,  it  will  warrant  an  application  to  the  court  to 
199]  *8ecure  it.  But  although  the  distinction  is  a  fine  one, 
yet  it  perfectly  exists,  and  is  easily  apprehended — I  mean 
the  distinction  between  an  interest  that  has  arisen  and  is 
represented,  and  an  interest  that  has  not  arisen,  and  that 
never  may  arise,  fcut  with  regard  to  which  there  is  a  remote 
possibility  that  the  event  which  has  not  occurred,  and  upon 
which  it  is  made  to  hang,  may  hereafter  occur.  The  latter 
is  not  an  interest — it  is  not  a  ri^ht — it  is  nothing  more  than 
a  bare  expectation  of  a  future  right.  The  expectation  of  a 
future  interest,  or  rather  of  a  future  event  that  may  give 
an  interest,  is  not  a  thing  which  would  justify  a  court  of 
equity  in  entertaining  a  suit  at  the  instance  of  a  party  hav- 
ing that  and  nothing  more."  That  is,  he  says  that  he  has 
an  interest,  or  he  wants  to  have  the  opinion  of  the  court 
whether  he  has  an  interest;  so  here  it  mav  happen  that 
some  one  or  more  of  these  daughters  may  have  daughtei^ 
and  nothing  but  daughters  who  attain  the  age  of  twenty- 
one,  and  do  not  marry ;  and  it  may  happen,  merefore,  that 
the  court  would  come  to  the  conclusion  that  no  daughter 
who  did  not  marry  under  twenty-one  took  a  vested  interest 
in  this  property — a  conclusion  which  I  think  any  court 
would  most  reluctantly  come  to.  I  would  rather  leave  the 
matter  entirely  open;  and,  therefore,  I  come  to  the  conclu- 
sion, in  the  exercise  of  the  discretion  which  is  reposed  in  me 
by  the  14th  section  of  the  act,  that  this  is  not  a  case  in  which 
I  ought  by  possibility  to  run  the  chance  of  deciding  such  a 
point  against  those  ladies  if  they  ever  come  into  .existence, 
when  there  is  no  necessity  for  such  a  decision  being  ar- 
rived at.  0 

I  decide,  therefore,  that  the  case  is  not  a  proper  one  to  be 
determined  now. 

The  order  I  shall  make  will  be  the  same  as  was  made  in 
the  case  of  Moore  v.  Moore^  which  Mr.  Teesdale,  the  Regis- 
trar, informs  me  was  made  by  Vice-Chancellor  Wood  ,on 
the  8th  of  December,  1856,  ana  is  in  Seton  on  Decrees  (•). 
This  court  being  of  opinion  that  the  question  raised  cannot 
be  properly  decided  at  the  present  time,  doth  decline  to  de- 

(')  4  D.  F.  4  J.,  629.  (»)  Page  820. 
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cide  the  same.     The  costs  of  all  parties  will  come  out  of  the 
estate. 

Solicitors   for   plaintiff:    Tatham^  Procter y    Tatham  & 
Procter. 
Solicitors  for  defendants :   Merediths^  Roberts  &  Mills. 


[4  Chancery  Division,  210.] 
V.C.M.,  Dec.  8,  1876. 

*Tn  re  Dawes'  Trusts.  [210 

Will — Construction — Period  of  Distribution — Surviving, 

A  testator  fj^ave  a  sum  of  stock  to  trustees,  the  interest  to  be  paid  to  A.  for  life, 
and  after  liis  death  the  capital  to  be  divided  amongst  the  children  of  testator's  late 
daughter  B.,  or  their  descendants,  bat  should  there  be  none  of  them  surviving,  then 
the  capital  to  be  equally  divided  amongst  such  other  grandchildren  as  he  mi^ht  then 
have  living,  or  in  default  thereof  to  his  legal  representative.  B.  had  seven  children, 
three  of  whom  died  without  children  in  the  lifetime  of  the  testator;  of  the  remaining 
four  one  alone  survived,  A.,  the  tenant  for  life ;  three  died  before  A.,  and  only,  one 
of  these  three  left  issue  : 

//«/•(/,  that  the  words  "  should  there  be  none  of  them  surviving"  referred  to  the 
testator's  death,  and  that  the  children  of  B.  who  survived  the  testator  took  vested 
interests. 

Henry  Dawes,  by  his  will,  dated  the  31st  day  of  Jan- 
nary,  1827,  after  directing  payment  of  his  debts,  funeral 
and  testamentary  expenses,  gave  unto  his  executor  and  the 
trustees  thereinafter  named, the  sum  of  £10,000  stock  in  the 
£3  10s.  per  Cent.  Annuities,  in  trust  for  the  following  pur- 
poses, that  is  to  say,  *'I  give  and  bequeath  to  Mr.  John 
Marlett  Boddy  the  interest  arising  from  the  sum  of  £2,500 
of  the  above-named  stock  for  and  during  the  term  of  his 
natural  life,  and  from  and  after  his  decease  I  give  and  be- 
queath the  aforesaid  sum  of  £2,600  to  be  equally  divided 
amongst  the  children  of  my  late  daughter  Jane  Maria 
Boddy,  or  tlieir  descendants,  but  should  there  be  none  of 
them  surviving,  then  my  mind  and  will  is  that  the  said  sum 
shall  be  equally  divided  amongst  such  other  grandchildren 
as  I  may  tlien  have  living,  or  in  default  thereof  to  my  legal 
representative."  And  the  testator  directed  that  the  remain- 
der of  the  said  sum  of  £10,000  should  be  divided  amongst 
and  paid  to  certain  of  his  grandchildren  therein  named  at 
the  time  and  in  the  manner  therein  specified,  and  he  ap- 
pointed his  son  H.  J.  Dawes  his  sole  executor. 

Jane  Maria  Boddy  had  seven  children,  three  of  whom  died 
in  the  lifetime  of  the  testator  without  having  been  married, 
and  four  were  living  at  the  testator's  death.     Of  the  four 
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who  survived  the  testator,  one  alone  survived  the  tenant  for 
life,  three  of  them  died  before  the  tenant  for  life,  and  only 
one  of  these  three  left  issue. 

211]  *Glas$e,  Q.C.,  and  Cooper  Willis j  for  the  issue  of 
the  deceased  child :  The  class  of  children  to  take  under  the 
will  was  ascertainable  at  the  period  of  distribution,  that  is, 
the  death  of  the  tenant  for  life.  The  words  "but  should 
there  be  none  of  them  surviving"  must  be  referred  to  the 
death  of  the  tenant  for  life,  and  the  child  now  living  who 
survived  the  tenant  for  life  and  the  issue  of  the  child  who 
survived  the  testator  but  died  in  the  lifetime  of  the  tenant 
for  life  take  j!7^  capita  in  equal  shares. 

Higgins^  Q.C.,  and  SnapCy  for  the  only  child  now  living : 
The  class  of  children  is  to  be  ascertained  at  the  testator's 
death.  It  is  the  ordinary  j^if t  in  remainder  to  children  after 
a  life  interest,  and  the  children  who  survived  the  testator 
took  vested  interests  at  his  death.  No  child  who  died  in 
the  testator's  lifetime  left  issue,  and  therefore  the  substi- 
tutional gift  was  inoperative.  The  rule  is  laid  down  in 
Hawkins  on  Wills  (*) ;  but  if  it  is  held  that  the  class  is  ascer- 
tainable at  the  death  of  the  tenant  for  life  so  as  to  let  in  the 
issue  of  the  deceased  child  by  substitution,  the  surviving 
child  and  the  issue  of  the  deceased  child  take  per  stirpes 
and  not  per  capita :  Congreoe  v.  Palmer  (') ;  Timins  v. 
Stq^kliouse  (').  ' 

Olasse,  in  reply :  There  is  no  gift  to  children  until  after 
the  death  of  the  tenant  for  life. 

Malins,  V.C:  This  is  a  gift  to  children  in  remainder 
after  the  death  of  the  tenant  for  life.  The  rule  of  law  is  that 
all  gifts  are  to  vest  as  early  as  possible,  and  the  rule  also  is 
that  where  there  is  a  gift  to  A.,  and  after  his  death  to  his 
children,  it  vests  in  the  children  of  A,  in  existence  at  the 
testator's  death,  subject  to  be  partially  divested  in  favor  of 
children  coming  into  existence  during  the  life  of  A.,  and  the 
words  in  the  will  ''should  there  be  none  of  them  surviving^' 
must  be  referred  to  the  testator's  death.  And  with  regard 
212]  *to  the  argument  that  there  was  no  gift  to  the  chil- 
dren until  after  the  death  of  the  tenant  for  life,  I  am  of 
opinion  that  the  words  in  the  will,  "from  and  after  his  de- 
cease I  give  and  bequeath  the  aforesaid  sum  of  £2,500  to  be 
equally  divided  between  the  children  of  my  late  daughter 
Jane  Maria  Boddy,"  are  in  effect  the  same  as  if  the  gift  had 
been  to  John  M.  feoddy  for  life,  with  remainder  to  tlie  chil- 
dren of  Jane  Maria  Boddy.     This  question  was  considered 

0)  Pages  71,  72.  («)  16  Bear.,  485.  (»)  27  Beav.,  484. 
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in  Lainsan  v.  Lainson  ('),  aad  I  myself  decided  the  point 
in  Jull  V.  Jacobs  Q.  The  children  of  Jane  Maria  Boddy 
who  survived  the  testator  or  their  representatives  are  the 
persons  entitled  to  take. 

Solicitors :  /.  Harwood ;  De  Jersey  &  Miclclem. 

O  18  Bear.,  1 ;  5  D.  M.  A  G.,  754.  (>)  Z  Ch.  D.,  708. 


[4  Chancery  Diyidon,  226.] 
V.C.B.,  Dec  20,  1876. 

*Gale  V.  Squier.  [226 

[1876    G.     96.] 

Vendor  and  Purduuer^^SdU  under  CondUUma — Fhtme  of  Convmfcmee, 

Trustees  for  sale  of  a  freehold  meesnaee  and  hereditaments,  who  sell  under  a  con- 
dition that  "  the  property  is  sold  and  will  be  conveyed  subject  to  all  free  rents,  qnit 
rents,  and  incidents  of  tenure,  and  to  all  rights  of  way,  water,  and  other  easements,  if 
any,"  are  entitled  to  have  the  words  **  sabject  to  all  free  rents,  quit  rents,  and  inci- 
dents  of  tenure,  and  to  all  rights  of  way,  water,  and  other  easements,  if  any,"  inserted 
in  the  habendum  of  the  conveyance,  although  it  is  not  shown,  nor  asserted,  that  the 
property  is  subject  to  any  of  the  liabilities  so  specified. 

Trial  of  action.  The  writ  was  issued  by  George  Gale 
and  John  Hatch  Trumper  against  Samuel  Westwood  Squier, 
and  indorsed  with  a  claim  for  specific  performance. 

The  plaintiffs  were  trustees  for  sale  of  a  freehold  house 
and  two  cottages  and  gardens  in  the  parish  of  Laindon, 
Essex,  and  on  the  26th  of  June,  1876,  they  put  this  prop- 
erty up  for  sale  by  auction  in  a  lot,  together  with  other 
J)roperty  in  other  lots,  under  conditions,  of  which  the  fol- 
owine  was  one: — 

"The  property  is  sold  and  will  be  conveyed  subject  to 
all  free  rents,  quit  rents,  and  incidents  of  tenure,  and  to  all 
rights  of  way,  water,  and  other  easements  (if  any),  and  to 
all  liabilities  to  make  and  maintain  roads  or  fences,  or  other 
liabilities  of  a  like  nature,  and  to  all  existing  tenancies 
thereof,  and  all  rights  and  claims  of  what  kind  and  nature 
soever  (if  any)  of  the  tenants,  without  any  obligation  on  the 
part  of  the  vendors  to  define  any  such  rights  or  claims." 

*At  the  sale  the  defendant,  Squier,  became  the  [227 
purchaser..  The  title  was  accepted,  and  the  defendant's 
solicitor  prepared  the  draft  conveyance.  Upon  its  being 
sent,  the  plaintiffs'  solicitors  desired  the  insertion  of  the 
following  words :  '*  Subject  to  all  free  rents,  quit  rents,  and 
incidents  of  tenure,  and  to  all  rights  of  way,  water,  and  other 
easements,  if  any,  and  to  all  liabilities  to  make  and  main- 
tain roads  and  fences,  or  other  liabilities  of  a  like  nature,  and 
19  Eno.  Rep.  98 
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to  all  existing  tenancies  thereof,  and  to  all  rights  and  claims 
of  what  kind  and  nature  soever,  of  the  pr/?seut  tenants." 

The  defendant's  solicitor  objected  to  the  insertion  of  the 
words  on  the  ground  that  there  were  no  quit  rents,  incidents 
of  tenure,  or  easements,  to  which  the  words  could  apply,  and 
that  the  condition  was  wholly  inapplicable  to  this  property. 
Plaintiffs'  solicitors  replied  that  the  trustees  were  entitled 
under  the  conditions  to  the  insertion  of  the  words,  but  that 
they  would  consent  to  the  omission  of  the  reservation  if  the 
defendant  would  sign  a  letter  to  the  effect  that  the  omission 
should  not  be  regarded  by  the  writer  as  a  waiver  of  the  con- 
dition, but  that  he  would  take  and  hold  the  property  as 
purchaser,  subject  to  such  of  the  matters  referred  to  in  the 
condition,  if  any,  as  might  affect  the  property. 

This  the  defendant  refused  to  do,  whereupon  the  action 
was  brought. 

JTay,  Q.  C,  and  Herbert  Ldke^  for  the  plaintiffs :  Suppose 
there  should  be  any  of  these  rights  in  existence,  the  trustees, 
without  these  words,  will  be  personally  liable. 

Sir  H.  Jackson^  Q.C.,  and  Nald^r^  for  the  defendant: 
The  plaintiffs  admit  that  the  ordinary  common  form  of  con- 
dition is,  "  the  property  is  sold  subject  to  all  chief  and  other 
rents,  rights  of  way  and  water,  and  other  easements,  if  any, 
charged  or  subsisting  thereon."  In  this  condition  the  addi- 
tional words^are,  ''and  will  be  conveyed;"  and  upon  these 
words  the  plaintiffs  attempt  to  draw  a  distinction  in  the 
practice  of  conveyancing. 

The  meaning  of  the  condition  is,  that  if,  upon  examina- 
tion, it  should  turn  out  that  there  are  any  easements  such 
as  described,  the  vendors  are  to  be  protected ;  if  there  should 
turn  out  to  be  none,  no  such  words  as  these  are  to  be  in- 
serted in  the  conveyance. 

It  is  not  right  that  the  defendant's  deed  should  be  incum- 
228]  bered  *with  a  reference  to  possibilities  which  are  not 
shown  by  the  plaintiffs  to  exist,  and  are  asserted  by  the  de- 
fendant not  to  exist.  Such  a  reservation  will  prejudice  the 
title,  and  lead  to  useless  inquiries  and  needless  expense. 

Bacon,  V.C:  I  think  this  is  a  plain  case.  It  is  by  no 
means  a  case  which  is  to  be  regulated  by  what  is  called  con- 
veyancing practice.  Here  is  a  plain,  positive  contract,  in 
terms  which  cannot  be  misunderstood.  Trustees  have  to 
sell  proj)erty.  They  execute  their  trust  by  putting  it  up 
for  auction.  In  order  to  protect  themselves  against  all 
claims  for  compensation,  or  anjr  other  claim  which  may  arise, 
knowing  no  more  of  the  subject  than  trustees  may  be  ex- 
pected to  know,  they  protect  themselves  by  a  condition  in 
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the  partinlars  of  sale,  which  is  in  these  terms :  [His  Lord- 
ship read  the  words,  and  continued  :]  Is  not  that  a  part  of 
the  contract?  Is  not  that  the  substance  of  the  contract? 
It  is  a  sale  of  cottages,  subject  to  any  quit  rents,  or  other 
rents,  and  the  vendors  take  care  specifically  to  mention  that 
reservation  by  putting  it  into  the  conditions  of  sale.  The 
conveyance  can  only  carry  into  effect  those  conditions. 
The  contract  says  that  the  conditions  shall  be  observed. 
The  purchaser  at  the  sale  fancies  that  if  the  words  proposed 
appear  upon  his  conveyance  it  may  be  inconvenient  to  him, 
and  the  vendors,  who  have  a  certain  respect  for  that  scruple, 
whether  well  founded  or  not,  say,  "  very  well,  we  will  re- 
lieve you  from  any  accident  of  that  kind."  They  do  not 
say  what  they  might  have  said,  "We  sold  with  these  con- 
ditions; if  you  want  hereafter  to  sell,  you  must  put  in  a 
similar  condition.  We  have  found  no  diflSculty  in  selling, 
and  you  will  find  no  diflBculty  in  selling."  Without  goinff 
into  any  reasoning  of  that  kind,  they  say,  "If  you  will 
sign  a  letter  to  say  that  notwithstanding  the  omission  of  that 
condition  from  your  conveyance,  you  will  still  not  pretend 
that  we  have  ever  waived  the  condition,  then  we  will  sign  the 
conveyance  in  any  way  which  you  think  fit."  A  fairer 
offer  cannot  be  conceived.  They  were  not  obliged,  that  I 
know  of,  to  make  it.  They  did  make  it,  and  I  suppose 
they  will  not  now  withdraw  from  it.  Suppose  the  convey- 
ance executed  without  the  insertion  of  these  words,  it  would 
then  be  a  conveyance  absolutely,  simply,  without  ctualifi- 
cation,  of  the  premises.  There  is  a  covenant  against  incum- 
brances at  the  end.  *The  vendors,  being  trustees,  [229 
covenant  that  they  have  done  no  act  whereby  they  are  pre- 
vented from  granting  and  conveying  all  or  any  of  the 
premises  thereby  granted  or  conveyed,  or  whereby  any  of 
the  same  premises  may  be  impeached,  charged,  or  incum- 
bered, or  prejudicially  affected  in  any  manner  whatsoever. 
Having  the  protection  of  this  condition,  and  with  such  con- 
tract as  they  had  sold -under,  in  my  opinion  they  would 
have  been  imprudent  if  they  had  not,  at  least  in  the  first 
instance,  required  that  the  substance  and  effect  of  the  con- 
dition should  be  inserted  in  the  conveyance. 

Then  it  is  suggested  that  the  defendant's  solicitor  is  not 
justified  in  permitting  the  insertion  on  the  ground  that  the 
purchaser  may,  on  the  occasion  of  another  sale,  suppress 
the  fact  that  it  was  sold  subject  to  the  condition  of  sale 
which  has  been  read.  I  think  that  is  wholly  without  foun- 
dation. I  do  not  think  the  defendant  would  be  under  any 
liability,  and  the  objection,  founded  upon  any  supposed 
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liability,  is  a  mere  mistake  if  the  solicitor  does  nothing  to 
prevent  his  client  when  he  puts  the  property  up  for  sale 
inserting  amongst  the  conditions  one  exactly  similar  to  that 
under  which  he  bought.  The  defendant  ought  not  to  try 
to  sell  anything  to  which  he  is  not  entitled,  and  he  ought 
not  to  ask  to  have  conveyed  to  him  anything  which  he  has 
not  bought  and  paid  for. 

I  am  of  opinion  that  the  contract  is,  in  the  plainest  pos- 
sible terms,  consistent  with  the  aubject  to  which  it  applies, 
that  the  condition  cannot  be  called  a  trick  or  a  trap,  or  any- 
thing which  is  in  the  slightest  degree  calculated  to  midead 
the  purchaser,  and  that  the  vendor  is  entitled  to  that  which 
he  asks  for  by  this  action,  namely,  an  order  for  the  specific 
performance  of  the  contract,  and  payment  of  the  purchase- 
money. 

The  following  are  minutes  of  the  order : — 

Order  specific  performance  on  the  footing  of  the  title  having  been  accepted  by 
the  defendant ;  that  the  words  objected  to  oy  the  defendant  should  be  inserted 
in  the  conveyance,  or  that  he  should  sign  a  letter  in  the  form  set  oat  in  the  Sd 
paragraph  of  the  reply.  Interest  to  run  from  the  day  of  completion  according 
to  contract ;  defendant  to  pay  the  costs  of  the  action. 

Solictors :  Lake^  BeauTnont  &  Lake ;  E.  Woodard. 


[4  Chancery  Division,  233.] 
V.C.H.,  Nov.  20,  1876. 

233]  *AusTiN  V.  Austin. 

[1874    A.    78.] 

Austin  v.  Boyce. 

[1874    A.     117.] 

Will — ConttruetUm — Trwteea — Direethn  to  pay  Income  for  Mainienanee  and  Support 
of  Son's  Wife— Separate  JSstale— Marital  BigfU  of  Second  Husband 

Testator  save  his  property  to  trustees  on  ttn^  during  the  life  of  his  son  to  paj, 
apply,  and  aispose  of  the  aoDual  produce  of  a  certain  portion  of  it  for  the  mainte- 
nance and  support  of  bis  son  and  his  present  or  any  future  wife,  and  the  maintenance, 
education,  and  support  of  their  chilaren,  or  any  or  either  of  them  his  son  and  his 
wife  and  children,  in  such  manner  and  such  proportions  as  the  trustees  shoald  in 
thoir  discretion  think  fit  and  proper,  without  being  answerable  or  accountable  to 
any  person  for  the  way  in  which  they  should  apply  tlie  same ;  and,  after  the  decease 
of  his  son,  to  pay  and  apply  the  annual  proceeds  in  like  manner  unto  and  for  the 
benefit  of  any  widow  for  life,  and  anv  children  until  they  should  attain  twenty-one 
or  marry,  and  subject  to  those  trusts  in  trust  for  the  children.  The  son  died  in  1849, 
leaving  a  wife  and  six  children,  the  youngest  of  whom  attained  twenty-one  in  1870. 
In  1851  the  widow  married  sgain.  The  settlement  made  on  the  marriage  did  not 
comprise  the  above  annual  proceeds,  and  the  trustees  continued  to  pay  them  to  the 
wife  as  part  of  her  separate  estate  and  on  her  separate  receipt    The  second  husband. 
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who  was  living  apart  from  his  wife,  claimed  to  be  entitled  to  the  income  during 
her  life : 

Held^  that  the  trustees  had  a  discretion  to  pay  the  wife  the  income  for  her  sepa- 
rate use. 

Thomas  Boyce  (whose  daughter-in-law,  Eleanor  Austin, 
the  plaintiff  in  the  suit  [1874  A.  78],  intermarried  with  S.  C. 
Bo3'ce),  by  will,  in  March,  1843,  after  giving  his  property 
to  trustees  in  trust  for  sale,  and  directing  them  to  pay  four- 
tenths  of  the  annual  produce  unto  his  wife  for  life,  said  that 
they  should,  during  the  life  of  his  son,  S.  C.  Boyce,  ''pay, 
apply,  and  dispose"  of  the  annual  produce  of  one  sixth- 
tenth  "for  the  maintenance  and  support"  of  his  said  son 
and  his  present  or  any  future  wife,  and  "  the  maintenance, 
education,  and  support  of  all  and  every  or  any  of  his  chil- 
dren and  child  who  being  a  son  or  sons  shall  be  under  the 
age  of  twenty-one  years,  or  being  a  daughter  or  daughters 
shall  be  under  that  age  and  unmarried,  or  any  or  either  of 
them,  my  said  *son  and  his  wife  and  children,  in  [234 
such  manner  and  such  parts,  shares,  and  proportions  as " 
his  trustees  should  in  their  "  discretion  think  fit  and  proper, 
and  without  being  answerable  or  accountable  to  any.  person 
or  persons  whomsoever  for  the  way  in  which"  they  should 
apply  the  same  annual  income ;  and,  after  the  decease  of 
his  son,  should  "pay  and  apply"  the  annual  proceeds  "in 
like  manner  unto  and  for  the  benefit  of  anv  widow  whom 
he  shall  leave  for  her  life,  and  any  such  child  or  children  as 
aforesaid,  being  a  son  or  sons,  until  he  or  they  shall  attain 
the  age  of  twenty-one,  or  being  a  daufjhter  or  daughters 
shall  attain  that  age  or  marry ;"  and  subject  to  those  trusts, 
in  trust  for  all  the  children  of  S.  C.  Boyce  who  being  a  son 
should  attain  the  age  of  twenty-one  years,  or  being  a  daugh- 
ter should  attain  that  age  or  marry,  equally  as  tenants  in 
common.  By  a  codicil  made  in  1845,  one-tifth  of  another 
one  sixth-tenth,  which  had  been  given  to  a  daughter,  who 
had  died,  became  subject  to  the  trusts  above  mentioned. 
The  testator  died  in  1847,  and  his  widow  had  since  died. 
S.  C.  Boyce  died  in  August,  1849,  leaving  his  wife  and  six 
children,  the  youngest  of  whom  attained  twenty-one  in  1870, 
surviving.  In  May,  1851,  the  widow  married  the  defendant 
in  the  suit  [187i  A.  78],  and  the  plaintiff  in  the  suit  [1874 
A.  117J.  On  that  marriage  a  settlement  was  executed,  and 
certain  funds  were  settled  upon  the  wife  for  her  separate 
use ;  but  tlie  settlement  did  not  comprise  the  two  shares 
above  mentioned,  it  being  considered  (as  alleged)  that  such 
shares  already  formed  part  of  the  wife's  separate  estate  by 
force  of  the  will  of  Thomas  Boyce.     The  trustees  of  that 
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will  after  the  second  marriage  continued  to  pay  the  interest 
on  the  shares  to  the  wife,  on  the  footing  of  its  forming  part 
of  her  separate  estate,  and  on  her  s**parate  receipt.  Dis- 
putes arose  between  the  husband  and  wife,  and  they  had 
tor  many  years  lived  apart.  The  trustees  of  the  will  had 
continued  to  pay  the  income,  which,  it  was  alleged,  she  had 
become  entitled  to,  and  which  amounted  to  about  £430  a 
year,  to  the  wife,  as  above  mentioned.  As  -the  husband 
claimed  to  be  entitled  to  this  income,  the  wife  filed  her  bill, 
and  prayed  for  a  declaration  that  the  trustees  had  under 
the  will  a  discretion  to  pay  her  the  income  for  her  separate 
use,  and  that  all  the  payments  had  been  rightly  made  by 
them  ;  and  for  consequential  relief.  The  plaintiff,  the  lius- 
235]  band,  in  the  suit  *[1874  A.  117]  prayed  for  a  declara- 
tion that  he,  on  the  youngest  child  of  S.  C.  Boyce  attaining 
the  age  of  twenty-one,  was  entitled  to  the  income  ;  and  for 
accounts ;  and  for  an  order  on  the  trustees  to  pay  him  what 
should  be  found  due. 

Hastings,  Q.C.,  and  E.  Gatlei\  for  the  wife:  Upon  the 
true  construction  of  this  will,  it  is  submitted  that  in  sub- 
stance this  property  was  settled  for  the  separate  use  of  the 
.  wife ;  or,  if  it  should  be  held  that  it  was  not,  then  it  is  sub- 
mitted that  power  was  given  to  the  trustees  so  to  pay  and 
applv  the  income,  that  when  it  reached  the  wife's  nands  it 
was  her  own  for  her  separate  use.  The  husband's  alleged 
right  did  not  arise  until  the  income  reached  the  wife's  hands, 
and  when  it  had  done  so  it  was  her  separate  property. 
Though  the  words  "sejDarate  use"  do  not  occur  in  this 
clause  of  the  will,  still,  if  it  can  be  gathered  from  the  lan- 
guage of  the  testator  that  the  intention  was  that  the  trustees 
should  be  sufficiently  discharged  by  the  receipt  of  the  wife 
alone,  and  that  the  receipt  of  the  husband  was  excluded, 
that  would  be  the  creation  of  separate  estate.  The  trustees 
were  to  pay  the  income  for  the  maintenance  and  support  of 
the  son  and  his  wife,  and,  after  the  son's  decease,  **unto 
and  for  the  benefit  of  any  widow  whom  he  should  leave, 
for  her  life ;"  and,  reading  *  all  the  language  together,  there 
is,  it  is  submitted,  no  right  in  any  person  but  the  wife  to 
this  income,  and  the  decisions  in  the  cases^of  Alexander  v. 
Alexander  {'\  Maddison  v.  Andreioi^\  and  Oronvpe  v.  Bar- 
row i^\  show  that  the  trustees  have  had  ample  authority  to 
do  what  they  have  done. 

W,  Pearson^  Q.C.,  and  Et^eritl,  for  the  trustees,  supported 
the  wife's  contention,  that  tiie  income  had  been,  under  the 
power  vested  in  them,  rightly  paid  to  her  for  her  separate 

(»)  2  Ves.  Sen.,  640.  («)  1  Ves.  Sen.,  57,  60.  (»)  4  Ves,,  681. 
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use,  and  that  they  were  not  liable  to  any  jyerson  for  having 
exercised  their  discretion  by  paying  the  income  to  her  for 
her  separate  use.  They  referred  to  TyrreU  v.  HopeC\ 
Darley  v.  Barley  i^\  Cape  v.  Cape{*\  and  In  re  Tarsey's 
Trusts  C). 

*  Dickinson,  Q.C.,  and  Cooper  Willis^  for  the  hue-  [236 
band :  It  is  impossible  to  support  the  contention  on  the  two 
points  raised  on  behalf  of  the  wife.  The  trust  was  for  the 
maintenance,  education,  and  support  of  the  son  and  his  wife 
and  children,  and  lifter  the  decease  of  the  son  it  was  a  simple 
trust  ''for  the  benefit"  of  the  widow,  but  not  for  her  separate 
use.  The  cases  which  have  been  referred  to  have  no  applica- 
tion to  this  one.  No  words  in  reference  to  separate  use  have 
been  inserted  in  the  will,  and  the  words  '*the  receipt  of  a 
married  woman  shall  be  a  suflicient  discharge,"  even  if  used, 
would  not  create  separate  estate,  nor  would  the  word 
*'sole":  Oilbert  v.  Lewis  {')\  Massy  v.  JRowen{*y  This 
was  a  trust  for  the  maintenance  and  support  of  the  wife  and 
cliildren,  and  when  the  children  had  attained  twenty-one, 
or  if  daughters,  married  ;  it  was  a  simple  trust  for  the  wifo 
for  life,  but  not  for  her  separate  use. 

Hall,  V.C:  I  am  of  opinion  that  this  will  gives  the 
trustees  a  discretion  to  pay  the  wife  the  income  for  her 
separate  use ;  but  quite  irrespective  of  that,  what  is  the  true 
construction  of  this  will  ?  Though  the  words  ''maintenance 
and  support"  will  not,  in  an  ordinary  case,  be  sufficient  to 
create  a  separate  use  in  this  case,  they  must  not  be  lost 
sight  of,  or  considered  as  being  without  signification.  They 
liave  reference  to  the  persons  named,  and  here  they  are  for 
the  maintenance  and  support  and  benefit  of  a  married 
woman,  as  distinguished  from  the  marital  right  of  the  hus- 
band to  income  which  would  go  into  his  pocket.  But  I  am, 
in  this  case,  not  compelled  to  give  any  particular  meaning 
to  these  words.  The  first  direction  of  the  testatof  to  the 
trustees  was  *'to  pay,  apply,  and  dispose"  of  the  produce 
"for  the  maintenance  and  support"  of  his  son  and  his  pres- 
ent or  any  future  wife  and  children  in  such  manner  as  they 
in  their  discretion  should  think  fit  and  proper,  and  it  ap- 
pears to  me  that,  independently  of  any  authority,  it  was 
perfectly  competent  to  the  trustees,  in  performing  that  trust, 
to  decide  in  what  manner  they  should  maintain  and  sup- 
port the  wife,  and  whether  they  should  pay  all  or  any  part 
into  her  hands  for  *her  separate  use.     Circumstances    [237 

(')  2  Atk..  658.  («)  LftTT  Rep..  1  Eq.,  661. 

(«)  8  Atk.,  899.  (»)  I  D.  J.  «fe  S.,  88. 

(»)  2  Y.  A  C.  Ex.,  648.  (•)  Law  Rep..  4  R.  L.,  288. 
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might  well  arise  in  which  they  would  think  that  the  onlv 
fit  and  proper  way  of  discharging  their  duty  to  the  wife 
would  be  to  pay  the  income  to  her  for  her  separate  use. 
The  trustees  had  certainly  a  discretion  given  to  them  during 
the  lifetime  of  the  testator's  son.  And  after  the  decease  of 
the  son  provision  was  made  showing  what  the  trustees  were 
to  do.  They  were  to  "  pay  and  apply"  the  annual  proceeds 
"in  like  manner  unto  and  for  the  benefit  of  any  widow 
whom  he  shonld  leave,  for  her  life"  and  the  children.  It 
has  been  contended  that  the  discretion  of  the  trustees,  so 
far  as  they  had  any,  was  confined  to  the  period  of  minority 
of  the  children,  bat  I  can  see  no  gronnd  for  that  argument. 
There  was  a  discretion  given  to  the  trustees  under  the  first 
trust  to  pay  the  wife  what  money  they  should  think  fit  and 
proper  for  her,  and  under  the  subsequent  trust  to  pay  her 
moneys  in  like  manner  for  her  benefit  if  and  when  she 
should  become  a  widow.  The  same  discretion  and  power 
were  continued  to  them  ;  and,  in  my  opinion,  the  true  con- 
struction of  the  will  is,  that  the  wife,  after  her  second  mar- 
riage, was  entitled,  when  the  moneys  were  paid  over  to  her, 
to  consider  that  they  were  paid  to  her  for  her  separate  use, 
and  to  be  applied  by  her  for  her  maintenance  and  support, 
and  that  they  were  not  paid  into  her  hands  simply  for  the 
purpose  of  paying  them  over  to  her  second  husband. 

Tne  declaration  will  be  as  prayed  by  the  wife.     The  bill 
by  the  husband  must  be  dismissed  with  costs. 

Solicitors :  D.  E.  Forbes  ;  Torr  &  Co.^  agents  for  Osborne, 
Ward  &  Co.,  Bristol ;  Chorley  &  Crawford. 


[4  Chancery  Diyidon,  288.] 
V.O.H..  Nov.  25,  1876., 

238]  *77^  re  Bond. 

Cole  v.  Hawes. 

[1876    C.    274.] 

WW^Chrulritdkm—Precatorif  Trust—Begwst  to  Wi/e— "  To  do  juttiee"  to  Tettatoi^a 

"  EelcUiofu." 

A  testator  bequeathed  all  his  furniture,  ^c,  and  other  property  to  his  wife,  and 
for  her  "  to  do  justice  to  those  relations  on  my  side  such  as  she  think  worthy  of  re- 
muneration, but  under  no  restriction  to  any  stated  property,  but  qnite  at  liberty  to 
give  and  distribute  what  aud  to  who"  she  "may  please": 

Held,  on  demurrer,  that  no  precatory  trust  was  created. 

J.  S.  Bond,  by  his  will,  made  in  January,  1862,  after 
making  numerous  bequests,  said,  '^I  further  bequeath  to 
my  dear  wife,  Ann  Bond,  all  my  furniture,  plate,  books. 
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linen,  and  all  other  property  of  every  description  from  this 
date  up  to  the  day  of  my  decease,  except  the  property  that 
is  otherwise  named  and  stated,  and  for  my  dear  wife,  Ann 
Boiid^  to  do  justice  to  those  relations  on  my  side  such  as 
she  think  worthy  of  remuneration,  but  under  no  restriction 
to  any  stated  property,  but  quite  at  liberty  to  give  and  dis- 
tribute what  and  to  who  my  dear  wife  may  please."  The 
testator  died  in  May,  1872,  and  Ann  Bond  died  in  1875. 

A  question  arose  whether  this  bequest  gave  an  absolute 
interest  to  Ann  Bond,  or  constituted  a  precatory  trust.  The 
plaintiffs,  some  of  the  testator's  next  of  kin,  m  their  state- 
ment of  claim  submitted  that  there  was  a  trust,  and  the  de- 
fendants demurred. 

W.  Pearson^  Q.C,  and  Shehheare,  in  support  of  the 
demurrer :  The  plaintiffs  have  to  make  out  to  the  satisfac- 
tion of  the  court  that  there  was  an  imperative  duty  thrown 
upon  Mrs.  Bond  to  give  the  whole  of  the  testator's  property 
to  some  one  or  more  of  his  relations ;  but  that,  it  is  suomitted, 
they  cannot  do.  The  objects  are  not  sufficiently  or  clearly 
indicated  ;  nor  is  the  subject-matter  indicated,  nor  was  there 
any  actual  trust  imposed  upon  *the  wife.  The  tes-  [239 
tator's  words  show  t^hat  he  left  her  quite  unfettered  as  to 
the  distribution  of  the  property  which  he  bequeathed  to  her. 

[They  referred  to  Bernard  v.  Minshull  (').] 

I)ickinsony  Q.C.,  and  Maclean^  for  the  plaintiffs:  This 
case  is  governed  by  the  decision  in  Curnick  v.  Tucker  ("). 
They  cannot  be  distinguished.  There  is  in  this  will  no  un- 
certainty at  all.  There  is  a  trustee;  trust  property  and 
cestuis  que  trust  These  are  all  certainly  ascertainable. 
There  is  no  doubt  as  to  the  property,  nor  is  there  any  as  to 
the  objects.  They  are  relations  on  liis  side.  Why  should 
the  testator  have  referred  to  them  if  his  intention  was  not  to 
rovide  something  for  them?  Could  he  have  intended  that 
is  wife  should  give  his  property  to  total  strangers  to  him  ? 
The  three  ingredients  essentially  necessary  in  these  cases  be- 
ing here  pointed  out  and  certain,  this  demurrer  should  be, 
as  in  Le  marchant  v.  Le  Marchant  ('),  overruled. 

[They  also  referred  to  Harding  v.  Olyn  (*)  and  Tudor^s 
Leading  Cases  in  Equity  (*).] 

Hall,  V.C:  I  am  oi  opinion  that  the  testator  did  not  by 
his  will  constitute  a  trust.  The  case  of  Harding  v.  Olyn  is 
in  some  respects  in  point,  but  it  covers  only  a  part  of  the 
language  in  this  case.    The  testator's  relations  here  were  to 


I 


(»)  Joh.,  276,  286. 

O  Law  Rep.,  17  Eq.,  820. 

(>)  Lav  Rep.,  18  Eq.,  414. 

19  Eng.  Rjsp. 


(<)  1  Atk.,  469;  S.  C,  5  Ves.,  501. 
(*)  Sd  ed.,  vol  ii,  p.  860. 
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be  sQch  as  his  wife  should  think  "worthy  or  remuneration." 
They  were  merely  pointed  out.  In  Harding  v.  Qlyn  there 
was  not  that  which  exists  in  this  case — that  which  clearly 
shows  that  nothing  could  take^eifect  until  his  wife^s  death. 
Everything  was  left  to  her,  and  it  was  at  her  option  to  do 
what  she  pleased  with  it;  but  if  a  trust  was  constituted,  I 
must  hold  that  it  was  so  from  the  death  of  the  testator,  and 
the  effect  of  that  would  be  to  say  that  the  wife  had  nothing 
240]  to  give  away.  In  *thi8  will  there  was  a  power  clearly 
created  which  enabled  the  wife  to  withhold  everything  from 
those  persons  who  were  the  testator's  relations.  She  was 
not  to  be  under  any  obligation  or  restriction  in  regard  to  the 
disposition  of  any  part  of  his  property,  but  she  was  to  be 
"quite  at  liberty  to  give  and  distribute  what  and  to  whom" 
she  might  please.  There  is  clearly  an  uncertainty  as  to  the 
quantity  she  was  to  give  the  relations.  It  being  a  case  in 
which  I  cannot  declare  that  a  trust  was  constituted,  I  must 
allow  the  demurrer,  and  with  costs. 

Solicitors :  A.  T.  Hewitt ;  Winter^  Williams  &  Co. 


[4  Chancery  Division,  241.] 
C.J.B.,  Not.  20,  1876. 

241]  *-'^  ^^  BOULTKR. 

Ex  parte  National  Provincial  Bank  of  England. 

Deed — Mudeeeripiion  of  Property — Latent  Amfntpiittf — FaUa  DefnotutraHo— -Parol 

ioidmee — Statute  of  Frauds. 

By  an  instmment  under  seal  dated  the  2d  of  November,  a  cnstomer  gare  to  hia 
bankers  a  charge  on  the  premises  mentioned  in  the  schedole  as  a  security  for  all 
moneys  then  due  or  thereafter  to  become  due  from  him  to  them,  subject  to  a  prior 
mortgage  of  the  Sd  of  October  to  a  building  society,  and  he  covenanted  to  execute  a 
legal  mortgage  when  required.  The  sche(^ule  described  the  property  as  *' three 
leasehold  houses  in  Coity  held  by  the  mortgagor  under  a  lease  of  the  25th  of  Sep- 
tember." The'  lease  of  the  26th  of  September  in  fact  comprised  only  one  hoaae. 
There  was  evidence  that  on  the  2d  of  November  the  bankers  agreed  to  make  further 
advances  to  the  customer,  upon  his  giving  them  satisfactory  security:  that  he  then 
offered  to  give  them  a  charge  upon  three  leasehold  houses,  which  he  pointed  out  to  the 
manager ;  that  the  manager  agreed  to  kccept  those  three  houses  as  security ;  and 
that  the  deed  of  charge  was  then  drawn  up  at  the  bank,  the  description  in  the 
schedule  being  inserted  from  the  customer's  instructions.  One  only  of  tlie  three 
houses  thus  pointed  out  was  comprised  in  the  lease  of  the  26th  of  September,  and 
the  two  others  were  comprised  in  a  lease  of  the  81st  of  December,  which,  as  well  as 
the  lease  of  the  25th  of  September,  was  subject  to  a  prior  mortgage  to  the  building 
society  : 

Held,  that  this  evidence  was  admissible,  and  that  the  bankers  were  entitled  to  a 
charge  on  the  two  houses  comprised  in  the  lease  of  the  31st  of  December. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the 
Cardiff  County  Court. 
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W.  H.  Boulter,  a  builder  at  Bridgend,  filed  a  liquidation 
petition  on  the  21st  of  December,  1875,  under  which  D.  T» 
Alexander  was  appointed  trustee. 

Boulter  was  the  lessee  of  a  number  of  houses. 

By  a  lease  dated  the  25th  of  September,  1874,  one  house 
in  Coiry  Road,  Bridgend,  was  demised  to  Boulter  by  Henry 
Lewis  for  a  term  of  ninety-nine  years. 

By  a  deed  dated  the  3d  of  October,  1874,  Boulter  mortgaged 
this  lease  to  the  Maesteg  Permanent  Benefit  Building  Society. 

On  the  27th  of  January,  1875,  Boulter  assigned  the  equity . 
of  redemption  of  this  lease  to  R.  Lewis. 

By  a  lease  dated  the  31st  of  December,  1874,  two  houses 
in  *Meadow  Street  were  demised  to  Boulter  by  H.  [242 
Lewis  for  a  term  of  ninety-nine  years. 

By  a  deed  dated  the  2d  of  January,  1875,  Boulter  mort- 
'  gaged  this  lease  to  the  building  society. 

By  a  second  lease  dated  the  3l8t  of  December,  1874,  two 
houses  in  Coity  Road  were  demised  to  Boulter  by  H.  Lewis 
for  a  term  of  ninety-nine  years. 

By  a  deed  dated  the  14th  of  January,  1875,  Boulter  mort- 
gaged this  lease  to  the  building  society. 

By  a  lease  dated  the  13th  of  May,  1875,  one  house  in  Coity 
Road  was  demised  to  Boulter  by  H.  Lewis  for  a  term  of 
ninety-nine  years. 

By  a  deed  dated  the  18th  of  May,  1875,  Boulter  mort- 
gage this  ledse  to  the  building  society. 

By  a  lease  dated  the  Ist  of  May,  1875,  thirteen  houses  in 
Quarella  Road  were  demised  to  Boulter  by  M.  B.  Williams 
and  others  for  a  term  of  ninety-nine  years. 

By  a  deed  dated  the  16th  of  May,  1875,  Boulter  mort- 
gaged this  lease  to  the  building  society. 

On  the  29th  of  October,  1875,  Boulter  by  an  instrument 
nnder  seal  charged  and  assigned  to  his  bankers^  the  National 
Provincial  Bank  of  England,  the  thirteen  houses  in  Quarella 
Road,  as  a  security  for  all  moneys  which  might  be  then  due, 
or  which  might  thereafter  become  due  from  time  to  time  by 
him  to  the  bank,  subject  to  the  mortgage  to  the  building 
society.  And  he  thereby  covenanted  with  the  bank  to  exe- 
cute to  them  when  called  upon  a  legal  mortgage  of  the 
premises.  And  it  was  agreed  that  this  security  should  be 
Iield  by  the  bank  without  pi-ejudice  to  any  other  security  or 
securities  which  they  might  then  or  thereafter  bold  on  his 
account. 

On  the  2d  of  November,  1875,  Boulter  by  a  similar  instru- 
ment under  seal  charged  and  assigned  to  the  bank  all  and 
every  the  premises  mentioned  in  the  schedule  at  tbQ  foot 
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thereof  as  a  security  for  all  moneys  which  might  be  then 
due,  or  might  thereafter  become  dne  from  time  to  time  from 
him  to  the  bank,  ''subject  to  a  certain  indenture  of  inort- 

fage,  dated  the  3d  of  October,  1874,  from  me  to  the  Maesteg 
Permanent  Benefit  Building  Society,"  and  he  covenanted 
with  the  bank  to  execute  to  them  when  called  upon 
24;3]  *a  legal  mortgage  of  the  premises ;  and  it  was  agreed 
that  this  security  should  be  held  by  the  bank  without  preju- 
dice to  any  other  security  or  securities  which  they  might 
then  or  thereafter  hold  on  his  account. 

The  schedule  to  this  instrument  was  as  follows:  "Three 
leasehold  dwelling  houses  in  the  parish  of  Coity  and  county 
of  Glamorgan,  held  by  the  said  W.  H.  Boulter  by  a  certain 
indenture  of  lease,  dated  the  25th  of  September,  1874,  and 
expresssed  to  be  made  between  Henry  Lewis  of  the  one 
part,  and  the  within-named  W.  H.  Boulter  of  the  other 
part." 

On  the  14th  of  November,  1875,  the  bank  gave  notice  to 
the  building  society  of  their  two  charges,  claiming  by  their 
notice  a  charge  upon  "the  sixteen  leasehold  dwelling  nousea 
situate  in  the  parish  of  Coity  now  in  mortgage  to  you." 

On  the  16th  of  March,  1876,  the  trustee  in  the  liquidation 
sold  the  two  houses  comprised  in  the  second  lease  of  the 
Slst  of  December,  1874,  for  £1,085,  and  the  thirteen  houses 
comprised  in  the  lease  of  the  1st  of  May,  1875,  for  £1,200. 
Tho  amount  due  to  the  building  society  upon  their  mort- 
gages of  these  two  leases  was  £1,846,  leaving  a  balance  of 
£439.  The  amount  due  from  Boulter  to  the  bank  was  £351. 
The  bank  claimed  to  be  entitled  to  a  charge  upon  the  two 
houses  comprised  in  the  second  lease'of  the  Slst  of  Decem- 
ber, 1874,  and  evidence  was  adduced  which  showed  that  on 
the  2d  of  November,  1875,  the  manager  of  the  bank  agreed 
to  make  further  advances  to  Boulter  upon  his  giving  satis- 
factory securitv,  and  that  Boulter  then  went  with  the  man- 
ager to  three  houses  in  Coity  Road,  one  of  which  was  the 
house  comprised  in  the  lease  of  the  26th  of  September,  1874, 
and  the  others  were  the  twb  houses  comprised  in  the  second 
lease  of  the  31st  of  December,  1874,  and  pointed  them  out 
to  him,  and  offered  to  give  the  bank  security  on  all  those 
three  houses,  subject  to  a  prior  mortgage  to  the  building 
society.  The  manager  accepted  this  security  as  satisfactory, 
and  the  parties  then  returned  to  the  bank,  where  the  deed 
of  charge  was  drawn  up  and  executed.  The  description  in 
the  schedule  was  inserted  from  Boulter's  directions.  This 
account  of  what  happened  was  given  by  both  Boulter  and 
the  manager  of  the  bank. 
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The  trustee  applied  to  the  county  court  for  directions  as 
to  the  Misposal  of  the  balance  of  £439.  The  judge  [244 
was  of  opinion  tliat  parol  evidence  could  not  be  admitted  to 
vary  the  written  instrument  of  the  2d  of  November,  1876, 
and  he  made  an  order  declaring  that  that  instrument  created 
no  charge  upon  the  two  houses  comprised  in  the  second 
lease  of  the  31st  of  December,  1874. 

The  bank  appealed. 

J.  O.  Wood^  for  the  appellants :  This  is  a  case  of  a  latent 
ambiguity,  and  parol  evidence  is  admissible  to  explain  it. 
The  instrument  of  the  2d  of  November  cannot  be  entirely 
disregarded  ;  effect  ought  to  be  given  to  it  according  to  the 
intention  of  the  parties.  It  is  an  informal  document,  not 
drawn  by  a  lawyer;  it  is  only  a  contract  to  give  a  legal 
mortgage  in  a  more  formal  way.  The  Statute  of  Fi-auds  has 
no  application. 

In  McMttrray  v.  Spicer{')  parol  evidence  was  admitted 
to  explain  an  ambiguity  in  the  description  of  property  com- 
prised in  a  contract  for  sale,  and  specific  performance  was 
then  enforced. 

In  Ogiloie  v.  Foljambe  (')  it  was  held  that  parol  evidence 
is  admissible  to  explain  the  subject-matter  of  an  agreement. 

[He  referred  also  to  Taylor  on  Evidencie  (*).] 

LiitUe^  Q.C.,  and  Homer ^  for  the  trustee :  The  instrument 
is  a  deed  creating  an  actual  charge ;  not  merely  a  contract 
to  give  a  charge.  The  description  of  the  property  in  the 
schedule  is  clear ;  it  is  the  property  comprised  in  a  specified 
lease.  It  must  be  read  as  if  the  parcels  of  the  lease  were 
set  out  in  the  schedule.  There  is,  moreover,  the  reference 
to  the  mortgage  of  the  3d  of  October.  The  Statute  of 
Frauds  requires  that  there  should  be  a  contract  in  writing 
to  charge  land.  Where  is  there  a  contract  in  writing  to 
charge  anything  but  that  which  is  comprised  in  the  lease  of 
the  25th  of  September )  There  is  no  authority  for  admitting 
parol  evidence  to  contradict  the  description  in  a  deed,  or  to 
substitute  other  parcels  for  those  which  are  contained  in  it : 
Taylor  on  Evidence  C) ;  Potter  v.  Duffield  (').  Parol  [245 
evidence  can  only  be  admitted  to  explaiu'the  meaning.  But 
here  there  is  a  perfectly  clear  description  of  the  property. 
This  is  an  atteinpt  to  manufacture  a  contract  in  defiance  of 
the  Statute  of  Frauds.  The  cases  upon  settlements  stand 
on  a  different  footing.  There  the  consideration  has  been 
given,  and  the  terms  of  the  contract  must  be  ascertained. 

(>)  Law  Rep.,  5  Eq.,  527.  {*)  6th  ed..  pi.  1104. 

(«)  8  Mer.,  68.  (»)  Law  Rep.,  18  Eq.,  4. 

(>)  6th  ed.,  pi  1106,  1109. 
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The  payment  of  pnrchase-money  is  a  different  matter;  an 
action  could  be  brought  to  recover  it,  and  in  bankraptcy 
the  right  of  proof  is  substituted  for  the  right  of  action,  it 
is  quite  conceivable  that  the  debtor  may  have  intended  to 
mislead  the  bankers  by  charging  only  one  house  when  they 
supposed  that  he  was  charging  three. 

Bacon,  C.J.:  In  my  opinion  the  whole  of  the  respon- 
dent's argument  has  proceeded  on  an  entii-ely  eiToneous 
principle.  The  Statute  of  Frauds  lia«,  in  my  judgment,  no 
more  to  do  with  this  case  than  has  Magna  Carta.  The  con- 
tract is  plainly  proved  between  these  people.  It  is  a  c>on- 
tract  for  advancing  money,  and  it  is  plainly  proved  that 
there  was  a  contract  for  a  security  upon  certain  property. 
That  property  was  pointed  out  to  and  examined  by  the  bank 
manager,  and  the  parties  then  returned  to  the  bank  to  pre- 
pare a  written  memorandum  in  order  that  the  Statute  of 
of  Fi-auds  should  be  complied  with.  Taking  the- debtor's 
own  description  of  the  three  houses,  he  promised  a  mortgage 
on  the  faith  of  which  the  advance  was  made  to  him.  It  is 
now  said  that  that  description  was  erroneous.  In  this  Court 
of  Bankruptcy,  which  is  as. much  a  court  of  equity  as  any 
other  court  of  equity,  can  it  be  doubted  that  if  tins  man  had 
not  been  insolvent  the  bank  might*  have  had  the  contract 
rectified  i  On  the  evidence  before  me  it  is  impossible  to 
doubt  that  they  could,  for  lender  and  borrower  agree  that 
the  facts  are  those  which  I  have  thus  shortly  described.  To 
talk  about  latent  or  patent  ambiguities  is  wholly  unneces- 
sary. The  mortgaged  property,  subject  to  a  previous  mort- 
gage to  the  building  society,  is  sold  and  all  the  proceeds 
realized.  It  appears  that  the  proceeds  are  enough  to  satisfy 
the  first  mortgage  to  the  building  society,  and  to  leave  a 
surplus  sufficient  to  satisfy  the  debt  due  to  the  bank,  which 
is  undisputed.  Under  these  circumstances,  and  in  tiiis  view 
of  the  law,  I  have  no  doubt  that  the  appellants  would  have 
been  entitled  in  a  court  of  equity  to  have  the  contract  recti- 
246]  fi^d,  which,  in  itself,  does  comply  *with  the  Statute 
of  Frauds,  for  it  does  describe  the  contract  between  the  par- 
ties. The  contract  is  duly  executed,  and  the  only  failure  is 
that  the  borrower  has  furnished  this  erroneous,  or  partially 
erroneous  description.  There  is  no  error  in  the  descrip- 
,  tion  of  three  houses.  He  pointed  out  the  houses,  and  the 
manager  could  see  them  with  his  eyes  and  touch  them  with 
his  fingers.  I  have  no  doubt  whatever  that  the  bank  have 
a  right  to  have  the  contract  rectified,  and  they  are  entitled 
to  the  £351,  which  it  is  not  disputed  is  due  to  them,  and 
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'which  the  proceeds  of  sale,  after  satisfying  the  building 
society's  charge,  are  sufficient  to  pay. 

Solicitors  for  bank :  /.  B.  Hepburn  &8onSy  agents  for  T.  T. 
Lewis,  Bridgend. 

Solicitors  for  trustee :  Torr  &  Co.^  agents  for  Griffith  & 
Corbett,  Cardiff. 


[4  Chancery  Division,  246.] 
CJ.B.,  Nov.  21;  Dea  4,  1876. 

In  re  Beale.     JEx  parte  Cobbbidge. 

JProof—Loan  of  Mon^y  to  Trader  to  be  empfoifed  in  his  Btuineai — Bdrroioer  to  be 
Triuteefor  Lender — Subeeqttettt  Bankruptcy  of  Borrower, 

B.,  a  trader,  in  1857  went  through  the  ceremony  of  marrii^  with  M.,  a  sister  of 
his  deceased  wife,  and  thenceforth  lived  with  her  as  his  wife.  In  1858  a  sam  of 
£2,000,  which  came  t^  her  under  the  will  of  her  father,  was  by  her  direction  pidd 
to  B.,  to  be  employed  by  him  in  his  business,  it  being  at  the  same  time  agreed  that 
B.  should  be  a  trustee  of  the  £2,000  for  M.,  and  that  a  settlement  should  be  executed 
to  carry  out  the  agreement.  In  1876  B.  filed  a  liquidation  petition.  No  settlement 
of  the  £2,000  had  Deen  executed: 

Held^  that  M.  was  not  entitled  to  prove  in  the  liquidation  for  the  £2,000  In  compe- 
tition with  the  creditors  of  the  business. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the 
Sheffield  County  Court. 

John  Beale,  a  wine  merchant  at  Sheffield,  filed  a  liquida- 
tion petition  in  1876,  under  which  Cooper  Corbridge  was 
appointed  trustee.  In  July,  1867,  Beale  had  gone  through 
the  ceremony  of  marriage  with  Mary  Walker,  a  sister  of  his 
then  deceased  wife,  and  had  after  that  lived  with  her  as  his 
wife.  On  the  1st  of  August,  1876,  Mary  Walker  tendered 
to  the  trustee  a  proof  for  £3,000  "for  money  lent,  advanced, 
and  paid"  by  lier  to  Beale,  at  his  request,  in  the  year  1868. 
The  trustee  rejected  the  proof,  *and  Mary  Walker  [247 
applied  to  the  county  court  for  an  order  to  admit  it.  In 
support  of  her  application  she  filed  an  affidavit,  in  which 
she  stated  that  in  August,  1868,  a  legacy  of  £3,000,  to  which 
she  was  entitled  under  the  will  of  her  father,  who  had  died 
in  March,  1868,  was  paid  by  her  direction  to  Beale.  The 
payment  was  made  to  him  in  pursuance  of  and  in  reliance 
upon  an  agreement  between  iBeale  and  herself,  after  her 
father's  death  and  prior  to  the  payment  to  Beale,  that  the 
legacy  should  be  advanced  to  and  used  by  Beale  in  the  busi- 
ness of  a  wine  and  spirit  merchant  which  he  then  carried  on ; 
but  that  as  to  £2,000,  part  thereof,  he  should  be  a  trustee  of 
it  for  Mary  Walker,  and  that  a  settlement  to  carry  out  the 
agreement  should  be  executed  by  him  after  the  receipt  of  the 
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£3, OCX).  In  fact,  no  settlement  was  ever  executed.  Beale 
made  an  affidavit  to  the  same  effect.  The  story  was  also 
confirmed  by  the  evidence  of  Hepry  Walker,  a  brother  of 
Mary  Walker.  The  only  evidence  in  opposition  was  that  of 
the  trustee,  who  said  that,  though  he  was  appointed  receiver 
and  manager  ^f  the  business  of  Beale  immediately  after  lie 
filed  his  petition,  and  assisted  him  in  preparing  his  accounts 
for  presentation  to  the  first  meeting  of  the  creditors,  vet 
nothing  was  said  to  him  about  the  claim  of  Mary  Walter 
nntil  after  the  first  meeting.  The  judge  admitted  the  proof 
to  the  extent  of  £2,000.     The  trustee  appealed. 

Window^  Q.C.,  and  (7.  Oould^  for  tne  appellant:  We 
say  that  the  alleged  trust  is  an  after-thought  to  evade  the 
Statute  of  Limitations.  But  even  if  the  alleged  agreement 
was  really  made,  there  is  no  right  of  proof,  for  there  has 
been  no  breach  of  trust.  The  money  was  employed  in  the 
business,  as  the  respondent  intended.  She  might  have  had 
a  right  to  follow  the  money  if  she  could  have  found  it  in 
specie,  but  that  is  all;  there  is  no  right  of  proof:  Ex  parte 
BvUerjield  (*) ;  In  re  Childs  (').  If  the  money  was  merely 
lent,  the  debt  is  barred  by  the  Statute  of  Limitations ;  there 
was  no  covenant  to  repay  it. 

De  Oex^  Q.C.,  and  Finlay  Knight,  for  Mary  Walker: 
The  evidence  in  favor  of  the  trust  is  uncontradicted,  and  the 
transaction  was  a  perfectly  natural  one.  There  is  nothing 
248]  inconsistent  *in  a  man's  being  a  trustee  of  a  debt  due 
from  himself.  There  is  no  authority  for  saying  that  a  debt 
of  which  a  bankrupt  was  a  trustee  cannot  be  proved  in  his 
bankruptcy  unless  there  has  been  a  breach  of  trust.  The 
decision  in  Ex  parte  BuUerfleldi^)  turned  upon  whether  there 
had  been  a  breach  of  trust,  because  the  question  was  whether 
the  testator's  estate  could  prove  in  competition  with  his  own 
creditors,  in  accordance  with  the  principle  of  Ex  parte  Oar- 
l^and  (").  If  the  testator  in  Ex  parte,  BuUerfield  had  directed 
his  money  to  be  lent  to  another  person  to  be  employed  in 
his  business,  and  had  declared  a  trust  of  it  also,  there  would 
have  been  no  objection  to  a  proof  for  the  loan  in  that  per- 
son's bankruptcy.    In  re  Childs  (')  has  no  application. 

Bacon,  C.J.:  It  cannot  be  denied  that  this  is  a  very  sin- 
gular case,  but  the  circumstances  furnish  an  explanation  of 
the  origin  of  the  transaction.  The  respondent  and  the  debtor 
were,  to  all  intents  and  purposes,  married,  except  for  the 
provisions  of  the  law  of  England!.  He  being  engaged  in 
Dusiness,  she,  as  any  good  wife  would  have  done,  allowed 
him  to  have  her  money  to  employ  in  his  business.    Stopping 

(')  Do  G.,  670.  (•)  Law  Rep.,  9  Ch.,  508.  (»)  10  Vea.,  110. 
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there,  what  was  there  wrong  in  the  ti-ansaction  1  Was  not 
the  money  exposed  to  all  the  hazards  of  the  business  ?  Had 
not  the  creditors  of  the  business  a  right  to  sajr  that  they 
were  entitled  to  be  paid  out  of  the  assets  in  priority  to  the 
lender  of  the  money  which  had  been  employed  in  the  busi- 
ness ?  That  is  the  principle  of  the  decisions  in  Ex  parte 
Oarland^  Ex  parte  Butlerfield^  and  In  re  Childs.  The  tra- 
der goes  into  the  world  and  deals  with  the  money  as  part  of 
his  assets.  It  is  said  that  a  trust  of  it  was  created  on  behalf 
of  the  lender,  but  that  is  a  trust  repugnant  to  the  first  desti- 
nation of  the  money.  If  there  is  a  surplus.af  ter  paying  the 
creditors  in  full,  Mary  Walker  may  have  a  good  equity 
against  it,  but  that  is  her  only  right.  In  Ex  parte  Butter- 
field  the  proof  was  attempted  to  be  made  on  behalf  of  the 
estate  of  a  dead  man ;  in  the  present  case  it  is  on  behalf  of 
a  living  woman :  that  is  the  only  distinction.  The  trust  set 
up  is  wholly  repugnant  to  the  original  stipulation  for  the 
loan.  Mr.  i)e  Gex  says  *that  the  case  of  In  re  [249 
Childs  (*)  has  no  application  to  the  present  case.  I  agree 
that  it  has  no  direct  application,  but  it  recognizes  the  prin- 
ciple of  Ex  parte  Butterfield  (')  and  Ex  parte  Oarland  ("). 
There  a  man  had  carried  on  two  separate  businesses,  a  share 
in  one  of  which  had  belonged  to  his  wife  before  he  married 
her,  and  he  had  entered  into  a  covenant  that  the  profits  of 
her  share  of  tliat  business  should  be  for  her  separate  use. 
The  Lords  Justices  field  that  on  his  bankruptcy  there  must 
be  a  separate  administration  of  the  assets  of  the  two  busi- 
nesses, and  that  if  there  was  any  surplus  of  the  husband's 
share  of  that  estate  in  which  the  wife  was  interested,  it  must 
go  over  to  the  other  estate.  The  judgment  of  Lord  Justice 
James  is  distinct.  In  my  opinion  the  principle  is  plain.  It 
is  not  said  that  Mary.  Walker  participated  directly  in  the 
profits  of  the  business,  but  that  the  business  was  in  a  certain 
sense  carried  on  for  the  joint  benefit  of  herself  and  the  debtor 
no  one  can  doubt.  The  Partnership  Act  of  1868  is  impera- 
tive that  a  person  who  lends  money  to  a  partnership,  on  an 
agreement  that  he  is  to  receive  a  share  of  the  profits,  cannot 
call  for  payment  of  his  money  until  after  the  creditors  of  the 
partnersnip  have  been  paid  in  full.  If  that  statute  has  any 
application  to  this  case  the  result  is  plain.  Mary  Walker 
knew  that  the  money  was  to  be  employed  in  the  business, 
and  if  she  had  sued  the  debtor  while  he  was  solvent  it  would 
have  been  .a  sufficient  answer  for  him  to  say,  I  have  em- 
ployed the  money  in  my  business,  and  I  have  lost  it  all ; 
there  is  none  of  the  £2,000  left.    The  true  principle  is  pointed 

(')  Law  Rep.,  9  Ch.,  608.  («)  De  G.,  570.  («)  10  Vea.,  110. 

19  Eno.  Rep:  100 
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oat  by  -£te  parte  Garland  and  ^x  parte  Butterfield;  no 
proof  can  be  admitted  in  respect  of  a  trust  which  is  incon- 
sistent with  the  application  of  the  money  which  the  lender 
l]as  pointed  out.  The  order  of  the  county  court  judge  must 
be  discharged,  but  I  think  that,  having  regard  to  all  the 
circumstances  of  the  case,  I  ought  not  to  give  the  appellant 
any  costs. 

Solicitors  for  trustee:  Torr&  do,^  agents  for  Burdekin  & 
Co.,  Sheffield. 

Solicitor  for  Mary  Walker:  W.  F.  Watson^  agent  for 
Newton  &  Jones,  East  Retford. 

See  15  £ng.  Rep. ,  760  note  ;  16  Eng.  tracted  for  a  house,  he  gave  her  the  par- 
Rep.,  671  note;  16  Alb.  L.  J.,  196.  chase-monej,  and  she  paid  for  it  before 

Where  a  hnsband  takes  title  to  a  and  at  the  time  the  deed  was  delivered 
piece  of  property  in  the  name  of  his  to  her.  Held,  that  no  trust  resulted  to 
ivife,  when  he  is  neither  insolvent  nor  him,  by  his  famishing  the  purchase- 
contemplates  insolvency,  when  the  title  money. 

is  recorded  and  the  husband  becomes  A  judgment  was  afterwards  recovered 

unfortunate  upon  subseq uent  contracts  against  him,  under  which  his  interest  in 

not  then  even  contemplated,  such  con-  the  land  was  sold.     In  ejectment  by  the 

veyanqe  will  not  be  held  fraudulent  purchaser,  against,  the  female  for  the 

as  to  such  future  creditors :  Spicer  v,  •  house ;   held,  that  the  gift  was  eze- 

Ayres,  53  How.  Pr. ,  405.  cuted,  and  she  was  not  seeking  to  en- 

*  A  deed  taken  in  the  name  of  the  wife,  force  a  contract  founded  on  an  immoral 
the  consideration  money  therefor  being  consideration,  although  the  criminal  in- 
paid  by  the  husband,  is  not  necessarily  teroourse  was  continued  after  she  re- 
fraudulent  as  to  existing  creditors.  The  ceived  the  deed :  Qisaf  «.  Neval,  81 
presumption  of  fraud  in  such  case  can  Penn.  St.  R.,  854. 
be  overcome  by  proof :  Spicer  v.  Ayres,  Although  a  release  by  a  wife  of  her 
58  How.  Prac,  405.  distinguishing  Gar-  inchoate  right  of  dower  in  the  lands  of 
penter  o.  Cook,  10  N.  Y.,  227,  and  Case  her  hnsband  is  a  good  consideration  for 
«.  Phelps,  80  N.  Y.,  164.  his  paying,  or  his  promising  to  pay  to 

A  purchaser  agreed  to  pay  a  wife  her  a  part  of  the  purchase-money,  yet 

$500  if  she  would  execute  a  deed  for  as  against  the  creditors  of  the  husband, 

land  sold  by  her  husband  ;  she  ese-  whose  debts  exist  at  the  time  of  the 

cated  the  deed:    Held  that  she  could  conveyance,  he  then  being  insolvent, 

recover  the  money  from  the  purchaser,  she  will  not  be  permitted  to  take  or  re- 

The  contract  between  the  purchaser  tain  more  than  the  actual  value  of  such 

and  the  wife  was  that  he  was  to  give  inchoate  right  of  dower,  as  ascertained 

her  a  writing  for  the  payment  of  the  by  the  rule  laid  down  in  Jackson  «. 

money.     He  gave  her  a  paper  which  Edwards  (7  Paige,  408) :  Doty  v.  Baker, 

-she  could  not  read,  and  represented  11  Hun,  222  ;  Smart «.  Haring,  14  Hun, 

that  it  contained    the    contract;    she  276. 

thereupon  executed  the  deed.     'I'he  pa>  A  husband  f  raudulehtly  induced  his 

per  did  not  contain  the  verbal  agree-  wife  to  join  in  a  conveyance  of  certain 

ment     Held,  that  she  might  recover  real  estate,  to  be  given  in  exchange  for 

upon  the  verbal  promise  :  McAboy  e.  other  real  estate  of  the  same  value,  by 

Johns.  70  Penn.  St.  R. ,  9.  representing  to  her  that  she  would  ob- 

A  man  seduced  a  female  and  induced  tain  the  same  right  of  dower  in  the  latter 

her  to  submit  to  au  operation  for  abor-  as  she  possessed  in  what  was  conveyed, 

tion,  resulting  in  her  serious  sickness  To  defraud  her  of  this  he  caused  the 

and  suffering.     After  her  recovery  he  land  taken  in  exchange  to  be  conveyed 

told  her  he  would  buy  her  a  house  for  to  his  sister,  who  knew  nothing  of  the 

what  she  had  suftered  for  him.  She  con-  exchange  or  of  the  conveyance  being 
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made  to  her :    HM,  that  the  wife  had  in  consideration  of  her  retorn  to  him, 

two  remedies  :  cannot  be  collected.     It  is  nudum  poo- 

(1.)  At  law  to  recover  as  damages  for  turn,  and  contravenes  pnblic  policy: 

the  fraud,  the  present  valae  of  her  in-  Copeland  v.  Boaz,  1  Tean.  Leg.  Ke- 

choate  right  of  dower.  porter,  827. 

(3.)  In  equity  to  have  a  resulting  The  case  of  Phillips  v.  Meyers,  re- 
trust  in  the  land  conveyed  to  the  sister  ferred  to  in  the  note,  15  Eng.  Rep. ,  782, 
declared  in  her  favor,  to  the  extent  of  has  since  been  reported,  82  Illinois 
the  present  value  of  her  inchoate  right  Rep.,  67. 

of  dower,  under  section  53  of  2  Revised  An  agreement  in  writing,  whereby  a 
Statutes,  728,  on  the  ground  that  to  husband,  in  consideration  of  the  dis- 
this  extent  a  portion  of  the  considefa-  continuance  of  a  divorce  suit  then  pend- 
tion  was  furnished  by  her,  and  the  ing  against  him  and  of  his  wife's  return- 
conveyance  was  taken  in  the  sister's  ing  to  live  with  him,  and  in  settlement 
name,  without  her  knowledge  or  con-  of  the  difficulties  between  them,  un- 
sent.  dertook  and  promised  to  pay  to  his  wife 

8embU,  tliat  she  might  be  considered,  fiv«  hundred  dollars  to  be  payable  out 

under  section  52  of  said  statute,  a  cred-  of  the  estate  thirty  days  after  his  death, 

itor  of  her  husband,  to  the  extent  of  over  and  above  all  claims  she  might 

the  present  value  of  her  inchoate  right  have  against  his  estate  as  his  widow  or 

of  dower:  Douglast?.  Douglas,  11  Hun,  under  any  will  theretofore  made  or 

406.  thereafter  to  be  made,  is  held  to  be  a 

The  meritorious  consideration  arising  valid  contract  and  enforcible  according 

out  of  the  duty  of  a  husband  to  support  to  its  terms,  and  not  a  mere  promise  to 

his  wife  is  not  sufficient,  in  equity,  to  make  a  gift. 

sustain  a  promissory  note  given  by  the  The  fact  that  the  sum  promised  to  be 

husband  to  the  wife,  as  against  the  col-  paid  was  made  payable  after  the  death 

lateral  heirs  of  the  former :  Whittaker  of  the  promisor  and  out  of  his  estate, 

«.  Whittaker,  62  N.  Y.,  868.  does  not  make  the  undertaking  a  testa- 

The  relation  of  husband  and  wife  is  mentary  disposition  of  property  to  be 
not  changed  by  their  separation  ;  and  governed  by  the  statute  relative  to  the 
therefore  a  note  executed  by  the  hus-  execution  of  wills :  Reithmair  «.  Beck- 
band,  payable  to  a  trustee  for  the  wife,  with,  85  Mich.,  110. 


[4  Chancery  Division,  251.] 
M.R.,  March  18:  C.A.,  Nov.  7,  11 ;  Dec.  8,  1876. 

*Hervey-Bathurst  V.  Stanley.  [252 

[1876    H.     153.] 

Craven  v.  Stanley. 

[1875    C.     188.] 

Wilt — Construction — Shifting  Use — Eldest  Son. 

E.  by  his  will,  dated  in  1814,  devised  real  estate  to  R..  the  second  son  of  Sir  T.  S., 
of  H.,  Baronet,  for  life,  with  i^t*mainder  to  R.'8  first  and  other  sons  successively  in 
tail  male,  with  like  remainders  In  favor  of  J.  and  C,  the  third  and  fourth  sons  of 
Sir  T.  S.,  and  their  sons,  with  an  ultimate  remainder  to  the  testator's  right  heirs. 
The  will  contained  a  name  and  arms  clanse,  and  also  a  proviso  that  in  case  R.,  J., 
or  C.  should  become  the  eldest  son  of  Sir  T.  S.,  the  estate  thereinbefore  devised  to 
him  beconiing  the  eldest  son  of  Sir  T.  S.,  snd  the  remainder  to  his  first  and  other 
sonss,  should  cease,  determine,  and  become  void,  as  if  he  were  actually  dead  without 
issue  male  of  his  body,  and  the  real  estate  thereby  devised  should  immediately  go 
and  remain  to  the  use  of  such  person  or  persons  as  by  virtue  of  the  devises  therein- 
before contained  would  then  be  entitled  as  the  person  or  persons  next  in  remainder 
to  the  same  estates,  in  case  such  person  so  becoming  the  eldest  son  of  Sir  T.  S.  were 
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then  dead  without  issac  male  of  his  body.  Sir  T.  S.  snrTiyed  the  testator.  His 
eldest  son  died  without  issue  in  1868.  R.,  who  thereupon  succeeded  to  the  baro- 
netcy, died  without  issue  in  1875.     C.  died  without  issue  in  1884 : 

Heidy  by  the  Master  of  the  Rolls,  that  as  "  eldest  son  **  could  not  in  this  will  mean 
the  eldest  born  son.  it  must  be  taken  to  mean  eldest  surviving  son  for  the  time  being 
— that  J.  had  become  the  eldest  son  of  Sir  T.  S.  within  the  meaning  of  the  will,  and 
that  the  estate  had  devolved  on  the  heir  of  the  testator. 

Udd,  by  James,  L.J.,  and  Baggallay,  J. A.  {dwenlienU  Bramwell,  J. A.),  that 
"  become  the  eldest  son  of  T.  S."  meant  *'  become  in  the  lifetime  of  Sir  T.  S.  his 
eldest  surviving  son  and  heir  apparent,"  and  that  the  shifting  clause  had  not  taken 
effect. 

Henry  Errington,  by  his  will,  dated  the  13th  of  Jan- 
uary, 1814  (wherein  he  described  himself  as  of  Sandoe,  in 
the  county  of  Northumberland,  and  Red  Rice,  in  the  county 
of  Hants),  devised  all  his  real  estate  in  the  county  of  North- 
umberland to  Sir  John  Courtney  Throckmorton  and  Bernard 
Edward  Howard,  and  their  heirs,  to  the  several  uses  there- 
inafter limited,  declared,  and  expressed  of  and  concerning 
the  same,  being  to  the  use  of  Richard  Permor  for  life,  with 
252]  remainder  to  the  use  of  the  said  Sir  John  *Throck- 
morton  and  Bernard  Edward  Howard,  and  their  heirs  (here- 
after called  the  trustees),  during  the  life  of  the  said  Richard 
Fermor,  upon  trust  to  preserve  contingent  remainders,  with 
remainders  to  the  use  of  the  first  and  other  sons  of  the  said 
Richard  Fermor  successively  in  tail  male,  with  remainder 
to  the  use  of  Rowland  Stanley  (described  as  '*  the  second 
son  of  Sir  Thomas  Stanley,  of  Hooton,  in  the  county  pala- 
tine of  Chester,  Baronet")  for  life,  with  remainder  to  the 
use  of  the  trustees  during  his  life  upon  trust  to  support 
contingent  remainders,  with  remainders  to  the  use  of  the 
first  and  other  sons  of  the  said  Rowland  Stanley  succes- 
sively in  tail  male,  with  remainder  to  the  use  of  John  Stan- 
lej^,  the  third  son  of  the  said  Sir  Thomas  Stanley,  for  life, 
with  remainder  to  the  use  of  the  trustees  duiing  his  life  upon 
trust  to  preserve  contingent  remainders,  with  reniainders  to 
the  use  of  the  first  and  other  sons  of  the  said  John  Stanley 
successively  in  tail  male,  with  remainder  to  the  use  of 
Charles  Stanley,  the  fourth  son  of  the  said  Sir  Thomas  Stan- 
ley, for  life,  with  remainder  to  the  use  of  the  trustees  dur- 
ing his  life  upon  trust  to  preserve  contingefit  remainders, 
with  remainders  to  the  use  of  the  first  and  other  sons  of  the 
said  Charles  Stanley  successively  in  tail  male,  with  an  ulti- 
mate remainder  to  the  use  of  the  testator's  right  heirs.  And 
the  will  contained  the  foUowiog  clauses : — 

''And  I  do  hereby  require  and  direct  that  the  said  Rich- 
ard Fermor,  Rowland  Stanley,  John  Stanley,  and  Charles 
Stanley,  and  every  other  person  who  by  virtue  of  the  devises 
hereinbefore  contained,  or  of  this  proviso,  shall  become  en- 
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titled  to  the  possession  or  the  receipt  of  tlie  rents  and  profits 
of  the  estates  hereby  devised,  shall  and  do  within  the  space 
of  one  year  next  after  they  sliall  respectively  so  become  en- 
titled to  the  possession  or  to  the  rents  and  profits  of  the  said 
estates  take  upon  him  and  them  respectively,  and  use  in  all 
deeds,  letters,  and  writings,  the  surname  of  Errington  only, 
and  use  no  other  surname,  and  take  and  bear  the  arms  of 
Errington  only,  and  no  other  arms,  and  also  shall  and  do 
within  the  space  of  one  year  next  after  they  shall  so  respect- 
ively become  entitled  as  aforesaid  sue  for,  apply,  ana  en- 
deavor to  obtain  an  act  of  Parliament,  or  a  proper  license 
from  the  Crown,  or  take  such  other  means  as  may  be  requi- 
site or  proper  to  Enable  him  or  them  respectively  to  take 
and  bear  the  said  surname  *and  arms  of  Errington  [253 
only.  And  I  do  hereby  declare  it  to  be  my  will,  that  in  case 
any  such  person  or  persons  shall  refuse  or  neglect  to  take 
such  surname  and  aims,  and  to  take  and  use  the  ways  and 
means  which  shall  be  requisite  and  proper  to  enable  and 
authorize  him  and  them  so  to  do  within  the  space  of  one 
year,  then  and  in  such  case  the  devise  hereinbefore  con- 
tained of  the  said  estates  to  the  use  of  him  or  them  so  neg- 
lecting or  refusing  shall  cease,  determine,  and  become 
utterly  void.  And  the  said  estates  shall  in  such  cases  im- 
mediately thereupon  go  to  the  person  next  beneficially  en- 
titled in  remainder  under  the  devises  hereinbefore  contained, 
in  the  same  manner  as  if  the  person  or  persons  whose  estates 
shall  so  cease,  determine,  ana  become  void,  being  tenant*  or 
tenants  for  life,  was  or  were  dead,  and  being  tenant  or  ten- 
ants in  tail,  was  or  were  dead  without  issue  male.  And  I 
do  hereby  further  declare  my  will  to  be  that  the  cesser  or 
determination  of  the  estates  of  the  said  Richard  Permor, 
Rowland  Stanley;  John  Stanley,  and  Charles  Stanley,  by 
force  of  the  last  proviso,  shall  not  opemte  to  exclude,  pre- 
vent, or  prejudice  any  of  the  contingent  remainders  herein- 
before limited  to  their  sons,  but  that  the  remainders  limited 
to  the  said  Sir  John  Courtney  Throckmorton  and  Bernard 
Edward  Howard,  and  their  heirs,  as  aforesaid,  shall,  after 
such  cesser  or  determination,  take  effect  and  continue  for 
preserving  such  contingent  remainders  and  giving  them 
effect  as  they  may  arise.  And  that  immediately  from  and 
after  such  cesser  or  determination  of  such  preceding  estate 
for  life  during  the  suspense  and  contingency  of  such  then 
expectant  remainder,  tne  said  Sir  Jol)n  Courtney  Throck- 
morton and  Befinard  Edward  Howard,  their  heirs  and  as- 
signs, shall  receive,  pay,  and  apply  the  rents,  issues,  and 
^profits  of  the  said  estates  which  would  belong  to  such  tenant 
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for  life  if  such  cesser  or  determination  had  not  taken  place, 
unto  the  person  or  persons  to  whom  the  said  rents,  issues, 
and  profits  would  have  been  payable  under  and  by  virtue 
of  the  devises  hereinbefore  contained,  in  case  such  tenant  for 
life  was  actually  dead,  so  that  immediately  after  sncli  cesser 
or  determination  the  issue  male  of  the  said  Richard  Permor, 
Rowland  Stanley,  John  Stanley,  and  Charles  Stanley,  enti- 
tled tot  the  time  being  under  the  limitations  aforesaid  to  the 
said  estates  in  remainder  immediately  expectant  on  the  de- 
254]  cease  of  the  said  R.  Fermor,  R.  Stanley,  *J.  Stanley, 
and  Charles  Stanley,  may  be  entitled  to  the  rents,  issues, 
and  profits  of  the  said  estates,  for  his  and  their  own  proper 
use  and  benefit  during  the  life  of  the  parent  as  if  such  parent 
were  dead,  and  that  m  case  no  such  issue  be  in  existence, 
then  during  the  vacancy  or  contingency  of  such  issue  the 
person  next  entitled  for  the  time  being  under  the  limitations 
or  devises  aforesaid  to  a  vested  remainder  in  the  said  estates 
expectant  on  the  decease  of  the  said  Richard  Fermor  or 
Rowland  Stanley,  John  Stanley,  and  Charles  Stanley,  and 
failure  of  such  issue  male  of  their  bodies,  shall  be  entitled 
to  the  said  rents,  issues,  and  profits  to  his  and  their  own 
proper  use  and  benefit  respectively,  but  without  any  exclu- 
sion of  or  prejudice  to  the  estate,  interest,  or  right  of  any 
such  issue  male  afterwards  coming  into  existence,  but  only 
from  the  time  of  the  birth  of  such  issue  respectively.  And 
I  do  hereby  declare  it  to  be  my  will,  that  in  case  the  said 
Rowland  Stanley  or  John  Stanley,  or  Charles  Stanley  shall 
become  the  eldest  son  of  the  said  Sir  Thomas  Stanley,  then 
and  in  such  case,  and  so  often  as  the  same  shall  happen,  the 
efetate  hereinbefore  devised  to  him  becoming  the  eldest  son 
of  the  said  Sir  Thomas  Stanley,  and  the  remainder  to  the 
first  and  other  sons  of  his  body,  shall  cease,  determine,  and 
become  void,  as  if  he  were  actually  dead  without  issue  male 
of  his  body,  and  then  and  thenceforth  the  estates  hereby 
devised  shall  immediately  go  and  remain  to  the  use  of  such 
person  or  persons  as  by  virtue  of  the  devises  hereinbefore 
contained  would  then  be  entitled  as  the  person  or  persons 
next  in  remainder  to  the  same  estates,  in  case  such  person 
so  becoming  the  eldest  son  of  the  said  Sir  Thomas  Stanley 
was  then  dead  without  issue  male  of  his  or  their  body  or 
bodies,  and  the  same  person  or  persons  shall  in  every 
such  case  be  entitled  to  take  the  same  estate  and  estates 
in  the  said  premises  hereby  devised  as  he  or  they  would 
have  been  entitled  to  take  therein  by  virtue  of  this  my  will, 
if  such  person  so  becoming  the  eldest  son  of  the  said  Sir 
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Thomas  Stanley  were  actually  dead  without  issue  male  as 
aforesaid." 

And  the  testator  bequeathed  all  his  personal  estate,  sub- 
ject to  the  payment  of  his  debts  and  legacies,  to  his  execu- 
tors thereinafter  named,  their  executors,  administrators,  and 
assigns,  upon  trust  to  get  in  and  convert  the  same  into 
money,  and  to  invest  the  moneys  *so  as  to  arise  in  [255 
the  purchase  of  lands  which  were  to  be  charged  with  certain 
life  annuities,  and  subject  thereto,  and  to  powers  of  distress 
and  entry  and  a  term  of  years  for  securing  payment  tliereof, 
were  to  be  conveyed,  settled,  and  assured,  so  that  the  same 
might,  as  near  as  the  rules  of  law  and  equity  would  admit, 
go  and  remain  to  the  same  persons  and  for  the  same  estates, 
and  with,  under,  and  subject  to  the  same  powers,  provisos, 
and  declarations  as  were  thereinbefore  mentioned  and  con- 
tained of  and  concerning  his  estates  in  Northumberland. 
And  he  directed  tITat  in  the  meantime,  until  such  purchase, 
his  executors  should  apply  the  income  of  the  residue  of  his 
personal  estate  in  payment  of  the  annuities  thereinbefore 
given,  and  should  pay  the  residue  of  such  income  to  the 
person  to  whom  the  rents  and  profits  of  the  lands  so  to  be 
purchased  would  ^o  or  be  payable  in  case  such  purchase 
and  settlement  had  been  actually  made.  And  the  testator 
appointed  William  Cruise  and  William  Throckmorton  ex- 
ecutors of  that  his  will. 

The  testator  died  in  1819.  His  residuary  personal  estate 
applicable  for  investment  in  the  purchase  of  lands  pursuant 
to  the  trusts  of  the  will  amounted  to  £139,862,  and  was  some 
time  previously  to  1838  applied  in  the  purchase  of  certain 
fret-hold  and  copyhold  estates. 

Richard  Fermor  died  in  the  testator's  lifetime  without 
issue,  and  upon  the  testator's  death  Rowland  Stanley  entered 
into  possession  of  the  estates  devised  by  the  will. 

Sir  Thomas  Stanley  survived  the  t-estator,  and  died  in 
August,  1841,  having  had  four  sons,  viz.,  William  Thomas, 
Rowland,  John  Massey,  and  Charles.  His  eldest  son,  Wil- 
liam Thomas  Stanley,  succeeded  him  in  the  family  title  and 
estates,  and  died  on  the  29th  of  June,  1863,  without  having 
been  married,  and  thereupon  Rowland  Stanley,  in  the  said 
will  named,  who  had  duly  assumed  the  name  and  arms  of 
Ellington,  succeeded  to  the  baronetcy.  He  died  on  the  31st 
of  March,  1875,  without  issue  male,  and  thereupon  Sir  John 
Massev  Stanley  (in  the  said  will  named  John  Stanley)  suc- 
ceeded to  the  baronetcy,  and  entered  into  possession  of  the 
estates  devised  by  the  will  of  the  testator  and  purchased 
with  his  residuary  estate. 
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Charley  Stanley  died  without  issue  in  1834. 
256]  *Tliese  suits  were  instituted  by  persons  claimii^  to 
be  entitled  to  the  estates  devised  and  purchased  as  afore- 
said under  the  ultimate  limitation  to  the  right  heirs  of  the 
testator,  with  the  object  of  obtaining  declarations  that  they 
were  so  entitled,  and  consequential  relief. 

It  appeared  that  Sir  John  Massey  Stanley  did  not  succeed 
to.  the  Stanley  family  estates.  Sir  Thomas  Stanley  and  his 
eldest  son  having  alienated  them. 

The  suits  came  on  to  be  heard  together  before  the  Master 
of  the  Rolls  on  the  13th  of  March,  1876. 

Sovihgate^  Q.C.  {Chitty^  Q.C.,  and  Bagoi  with  him),  for 
the  plaintiff  in  the  first  suit,  said  that  the  question  was, 
what  was  the  meaning  of  becoming  '*the  eldest  son"  of  Sir 
Thomas  Stanley  ?  The  contention  of  the  plaintiff  was  that 
on  the  death  of  Sir  William  Thomas  Stanley  in  1863,  Row- 
land Stanley  (then  Sir  Rowland  ErriTfgton)  became  the 
eldest  son  of  Sir  Thomas  Stanley;  that  thereupon  Sir  John 
Massey  Stanley,  by  virtue  of  the  limitations  in  the  will,  be- 
came Entitled  to  the  estates  for  life,  subject  to  the  provisions 
of  the  name  and  arms  clause ;  that  inasmuch  as  tie  did  not 
comply  with  those  provisions  his  estate  determined  at.the 
expiration  of  one  year  from  the  time  when  he  became  entitled 
thereto ;  that  thereupon  the  devised  and  purchased  estates 
went  over  to  the  trustee  for  the  time  being  for  preserving 
contingent  remainders;  that  on  tile  death  of  Sir  Rowland 
Errington,  Sir  John  Massey  Stanley  became  the  eldest  son 
of  Sir  Thomas  Stanley,  and  that  thereupon  the  devised  and 
purchased  estates  went  over  to  the  plaintiffs  in  the  two  suits, 
who  (although  they  might  be  entitled  thereto)  did  not  ask 
for  any  account  of  back  rents.  Having  cited  the  following 
cases,  In  re  Theed^s  Settlement  (*),  Lamharde  v.  Peach  ('), 
Turton  v.  Lamharde  (*X  Wilbraham  v.  Scarisbrick  (*),  and 
Lweney  v.  Livesey  (*),  lie  was  stopped  by  the  court. 

Davey^  Q.C,  Badnall^  and  Sinartj  for  other  parties  in 
the  same  interest. 

257]  *Cotton^  Q.C,  Fry^  Q.C,  Wolstenholme,  and  Ke- 
Tcewich^  for  Sir  John  Massey  Stanley :  We  contend  that 
Sir  John  Massey  Stanley  has  not  become  the  "eldest  son" 
of  Sir  Thomas  Stanley  within  the  meaning  of  the  will.  All 
provisos  which  tend  to  defeat  an  estate  must  be  construed 
strictly,  and  the  plaintiffs,  in  order  to  succeed,  must  show 
that  the  event  in  which  they  are  to  succeed  has  really  hap- 

0)  3  K.  A  J.,  375.  (*)  1  H.  L.  C.  167. 

(«)  4  Drew.,  568.  (»)  2  a  L.  C,  419. 

(»)  1  D.  F.  A  J.,  406. 


Vol.  rV.]  CHANCERY  DIVISION.  801 

C.A.  Hervey-Bathunt  v.  Stanley.      Craven  v.  Stanley.  1876 

pened.  It  is  admitted  on  all  hands  that  the  words  *' eldest 
son"  cannot  receive  their  literal  meaning.  We  say  that  the 
clause  by  which  the  estates  given  to  Rowland,  John,  and 
Cliarles  Stanley  are  defeated  on  their  respectively  becoming 
*'the  eldest  son"  of  Sir  Thomas  Stanley  must  be  confined 
to  their  becoming  such  in  the  lifetime  of  their  father,  who 
was  alive  at  the  dates  of  the  will  and  the  testator's  death. 
On  any  other  construction  neither  Rowland,  John,  nor 
Cliarles  (assuming  them  to  die  in  the  natural  order)  could 
ever  retain  the  estates.  If  this  be  not  so,  we  say  that  in 
order  that  the  clause  may  take  effect,  the  son  must  become 
not  only  the  eldest  surviving  son,  but  there  must  be  such* 
survivorship  as  to  carry  with  it  the  family  estates  of  Stanley 
of  Hooton ;  or  that  the  eldership  reqiiired  must  be  heirship 
cariying  the  estates  with  it :  In  re  Bayley^s  Settlement  (*) ; 
Collingwoody,  Stanhope {^).  At  all  events,  an  ''eldest"  son 
must  mean  a  son  having  at  least  two  younger  brothers,  and 
Sir  John  Massey  Stanley  has  now  not  even  one. 

Further,  we  say  that  even  if  Sir  Rowland  Errington  became 
eldest  son  in  1863,  Sir  John  Massey  Stanley  was  not  bound 
to  take  the  name  and  arms  within  a  year  from  that  time.  The 
name  and  arms  clause  applies  only  to  persons  becoming  en- 
titled under  devises  "hereinbefore  contained,"  whereas  the 
clause  under  which  Sir  John  Massey  Stanley  became  entitled 
in  1863  (if  he  did  so)  is  contained  in  a  subsequent  portion  of 
the  will. 

Finally,  the  gift  over  is  to  persons  becoming  entitled  un- 
der the  will.  The  plaintiffs  in  these  suits  claim  as  or  under 
the  right  heirs  of  the  testator,  that  is  to  say,  they  claim  as 
heirs  and  not  under  the  will,  and  consequently  the  clause 
cannot  enure  for  their  benefit. 

^Bagshawe,  Q.C.,  for  the  trustees  to  support  the  [258 
contingent  remainders. 

Jessel,  M.R.:  I  have  the  satisfaction  of  knowing  that 
this  is  an  estate  of  considerable  value,  and  therefore  it  is  not 
likely  that  my  decision,  whatever  it  may  be,  will  be  acqui- 
esced in,  and  it  will  not  be  for  me  to  dispose  finally  of  the 
property;  but,  entertaining,  as  I  do,  a  very  strong  view  as 
to  tne  meaning  of  the  words  of  his  will,  I  see  no  reason  for 
delaying  my  judgment,  or  doing  otherwise  now  than  stating 
what  that  view  is. 

I  was  pressed,  first  of  all,  with  the  argument  that  this  be- 
ing a  limitation  over  by  way  of  a  springfng  use  to  deprive  a 
person  of  what  would  otherwise  be  a  vested  estate,  it  must 
oe  construed  strictly.     I  assent  to  that  so  far  as  this,  that  it 

(1)  Law  Rep.,  9  Ch.,  690.  '  (*)  Law  Rep.,  4  H.  L.,  48. 

19  EN<3h.  Rep  101 
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must  be  construed  strictly — whatever  those  w(5rds  may  mean 
— and  I  intend  to  construe  it  strictly,  and  it  is  only  because 
I  construe  it  strictly,  and  can  only  attach  one  meaning  to  it, 
construing  it  strictly,  that  I  am  going  to  give  effect  to  it. 
Whetlier  the  vrord  ''strictly"  means  anything  more  or  less 
than  this,  that  the  proviso  must  itself  be  clear  in  its  terms, 
that  is  to  say,  unambiguous  in  its  meaning,  and  capable, 
when  fairly  construed,  of  only  one  meaning,  I  do  not  say, 
but  I  do  not  think  that  it  can  be  carried  further  than  that. 

Now,  the  first  point  that  was  urged  upon  me  was  as  to  the 
meaning  of  the  proviso  itself,  and  in  order  to  ascertain  its 
meaning  we  must  look  at  the  will.  The  will  is  the  will  of  a 
gentleman  who  was  maternally  related  to  the  children  of  Sir 
Thomas  Stanley  of  Hooton,  and  seems  to  have  been  their 
great  great-uncle  on  the  mother's  side,  and  he  not  having 
any  children  of  his  own  intended  to  benefit  the  younger  chil- 
dren of  Sir  Thomas  Stanley,  who  were  his  great  great- 
nephews,  or  some  such  relations.  There,  were  three  of  them 
whom  he  knew  sufficiently  to  be  able  to  name  in  his  will, 
and  the}'  seem  to  have  been  young  children,  the  eldest  being 
(as  stated  by  counsel)  something  like  four  years  old,  and  the 
goungest  one  year  old.  He  gives  his  estates  first  to  a  nephew 
of  his  own,  Richard  Permor,  and  it  is  only  in  default  of  the 
issue  of  Richard  Fermor  that  he  gives  it  to  Rowland  Stanley, 
who  is  described  as  the  second  son  of  Sir  Thomas  Stanley, 
259]  of  Hooton,  in  the  county  *palatine  of  Chester,  baro- 
net. Then  he  gives  it  to  his  first  and  other  sons  in  tail  male, 
and  then,  in  default  of  issue,  to  John  Stanley,  who  is  de- 
scribed as  the  third  son,  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male,  and  then  to  the  issue  of  Charles 
Stanley,  who  was  the  next  son,  and  who  is  so  described  in 
the  will,  and  who  at  that  time  was  the  youngest  son,  and  to 
his  first  and  other  sons  in  tail  male,  and  in  default  of  such 
issue,  to  his  own  right  heirs  forever. 

What  has  happened  is  this :  the  nephew,  Richard  Fer- 
mor, has  died  without  leaving  issue,  Rowland  Stanley  has 
died  without  leaving  issue,  and  I  undei-stand  that  Charles 
Stanley  has  also  died  without  leaving  issue,  and  the  remain- 
ing one  of  those  named  in  the  will,  namely,  Sir  John  Stan- 
ley, is  alive,  but  has  no  male  issue,  and  the  question  that  I 
have  to  decide  is,  whether,  having  regard  to  the  two  pro- 
visos defeating  the  estates  given  by  the  devises  which  I  have 
referred  to.  Sir  John  Stanley  is  deprived  of  the  life  estate 
which  he  would  otherwise  have  taken  in  the  testatoi-'s  estate ; 
and  in  that  case,  if  there  is  no  one  else  to  take  the  property, 
the  heir-at-law  must  take  it,  that  is  to  say,  the  heir-at-law 
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of  the  testator,  or  his  representatives,  who  are  the  only  other 
claimants.  Now  the  proviso  is  this :  [His  Lordship  read 
the  final  proviso.]  The  other  proviso  in  the  name  and  arms 
clause  is  in  similar  terms,  except  that  it  says  '^  that  Richard 
Fermor,  Rowland  Stanley,  John  Stanley  and  Charles  Stan- 
ley, and  every  other  person  who,  by  virtue  of  the  devises 
hereinbefore  contained,  or  of  this  proviso,  shall  become  en- 
titled to  the  possession,"  shall  assume  the  name  and  arms 
of  the  testator.  Upon  that  an  argument  has  been  founded 
with  which  I  will  deal  presently. 

Now,  first  of  all,  as  regards  the  clause  giving  over  the 
estate  in  case  of  the  son  becoming  the  eldest  son.  Rowland 
Stanlev  survived  his  father,  Sir  'Ihomas  Stanley,  and,  after 
his  father's  death,  succeeded  to  the  baronetcy  and  became  Sir 
Rowland  Errington,  having  obtained  the  usual  license  to 
use  the  name  and  arms  of  Errington.  In  the  year  1863  he 
became,  as  I  understand  the  meaning  of  the  words  of  this 
will,  '*  the  eldest  son  of  Sir  Thomas  Stanley."  It  is  said 
that  the  word  ''  eldest"  means  the  eldest  born  of  one  family. 
It  may  mean  that  when  there  is  nothing  else — perhaps  it 
ought  to  mean  that  when  there  is  nothing  else ;  and  prob- 
ably, *if  one  were  considering  the  strictest  possible  [260 
use  of  language,  the  meaning  of  the  words  "eldest  son" 
would  be  the  one  eldest  born,  whether  he  died  immediately 
after  his  birth  or  not.  It  is  true  that  where  the  eldest  son 
when  an  infant  dies,  and  the  second  son  comes  in,  he  is  said 
to  become  the  eldest ;  and  so  he  does,  for  he  takes  the  place 
of  the  eldest ;  and  so  also  he  does  in  another  way,  for  he, 
being  the  next  eldest  in  age,  becomes  the  eldest  surviving 
son,  that  is  to  say,  the  eldest  in  age.  That,  therefore,  is 
another  meaning  which  may  be  attributed  to  these  words, 
and  where  the  context  shows  that  that  must  be  the  meaning, 
it  is  the  strict  meaning — that  is  to  say,  the  word  '* eldest^' 
means  the  eldest  in  age.  In  the  other  case  of  the  eldest  or 
first-born  son,  it  also  means  the  eldest  in  age,  because  the 
first-born  child  must  be  the  eldest  in  age  ;  but  where  it  can- 
not mean  merely  the  first  son,  that  is  to  say,  first-born,  but 
the  eldest  of  several  sons,  it  must  mean  the  eldest  in  age, 
and  that  must  be  its  strict  meaning.  In  other  words,  if  you 
exclude  the  case  of  the  eldest  son  born,  then  its  strict  mean- 
ing is  the  eldest  of  the  other  sons  born.  Now  it  appears  to 
me  in  this  case  that  this  will  excludes  the  idea  of  its  mean- 
ing the  eldest  son  born,  because  it  notes  the  fact  of  the  sons 
being  the  second,  third,  and  fourth ;  and,  therefore,  when 
the. proviso  says  that  in  case  either  the  second,  or  third,  or 
fourth  son  shall  become  the  eldest  son,  it  is  impossible  it 
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can  mean  the  eldest  sou  born.  Consequently,  reading  this 
proviso  strfctly,  we  see  that  that  which  may  be  the  primary 
signification  of  the  word  is  excluded,  and  then  you  come  to 
the  next,  which  is  still  equally  a  strict  meaning,  namely,  the 
eldest  in  age.  When  you  compare  the  words,  and  when 
you  see  two  or  three  sons  named  together,  it  is  impossible, 
as  I  said  before,  that  tlie  testator  could  have  meant  the 
eldest  born  son,  because  he  must  have  known  that  by  no 
possibility  could  a  second  or  third  or  fourth  son  have  be- 
come the  eldest  son,  except  by  becoming  the  eldest  in  age 
by  the  death  of  those  prior  in  age  to  himself. 

But  it  does  not  stop  there.  I  put  in  the  words  of  descrip- 
tion instead  of  the  name,  and  then  the  proviso  reads,  *^iu 
case  the  second  or  third  or  fourth  son  shall  become  the 
eldest."  It  was  said  that,  even  assuming  the  terra  "eldest 
son"  means  the  eldest  in  age,  it  means  eldest  with  at  least 
261]  two  younger  sons  behind,  *b^ause  it  is  the  superla- 
tive. I  am  not  at  all  sure  ^hat  that  is  so  according  to  the 
strict  meaning  of  the  English  language,  but  if  it  were  so,  I 
think  it  is  an  impossible  meaning  upon  this  proviso,  because 
it  savs,  *'if  the  second  or  third  or  fourth  son  shall  become 
an  eldest  son."  How  can  a  second  or  third  or  fourth  son 
become  an  eldest  son  if  the  words  mean  only  the  eldest  of 
three  i  Only  in  case  you  assume  that  the  testator  contem- 
plated there  would  be  at  least  two  or  three  more  sons  born, 
and  then  why  are  you  to  attribute  to  him  that  assumption, 
and  attribute  to  him  at  the  same  time  that  capricious  aispo- 
sition,  that  although  those  sons  do  not  take  anything  the 
estate  is  to  go  over  if  he  has  had  two  more  sons  born,  and 
that  the  estate  is  not  to  ^o  over  if  he  has  not  had  any  more 
sons  born  ?  I  think  it  is  entirely  irrational*  to  assume  for 
the  testator  any  such  future  birth  of  sons,  and  that  he  niust 
be  taken  to  have  assumed  that  those  were  all  the  sons,  being 
at  liberty  to  make  another  will  in  the  event  of  there  being 
other  sons  born.  On  the  other  assumption,  the  scope  of  the 
will  is  hopelessly  and  utterly  irrational,  making  the  going 
.  over  of  the  estate  depend  on  the  contingencv  of  the  birth  of 
after-born  sons  who  would  take  nothing.  I  am  of  opinion, 
therefore,  that  he  has  not  used  the  word  "eldest"  in  the 
sense  of  eldest  of  the  three,  but  as  the  eldest  in  age  of  the 
living  sons.  That  being  so,  and  interpreting  the  words  as 
strictly  as  I  can,  it  appears  to  me  that  Rowland  became  the 
eldest  son  of  Sir  Thomas. 

Then  the  point  was  made  that  he  must  become  the  eldest 
son  in  the  lifetime  of  Sir  Thomas.  I  must  not,  however, 
insert  those  words  without  some  very  good  reason.    As  I 
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was  reminded  by  the  learned  counsel  for  Sir  John  Stanley, 
I  must  read  the  clause  strictly.  Reading  it  strictly,  how 
can  I  insert  the  words  ''during  the  lifetime  of  Sir  Thomas 
Stanley-'  ?  In  a  sense,  he  would  never  become  the  eldest 
son  at  all,  except  as  the  eldest  son  of  a  living  person  ;.but 
it  would  be  most  capricious  to  say  that  if  he  became  the 
eldest  son,  although  the  prior  son  had  left  a  son  (a  matter 
with  which  I  will  deal  presently)  born  in  the  father's  life- 
time, he  would  lose  the  property,  but  if  the  event  happened 
after  the  death,  he  would  not  lose  the  property.  It  seems 
to  me  impossible  to  say  that  you  are  at  liberty  to  insert  the 
words  "during  the  lifetime."  That  being  so,' and  reading 
the  words  strictly,  the  clause  took  effect  upon  *the  [262 
accession  to  the  title  of  Sir  Rowland  Errington  in  1863. 
But  then  it  is  said  that  there  is  another  meaning  to  be  given 
to  the  clause,  and  that  is,  another  meaning  is  to  be  given  to 
the  words  "eldest  son'*^  which  the  words  do  not  bear  either 
primarily  or  secondarily — that  the  event  spoken  of  is,  not 
becoming  the  eldest  son  at  all,  but  it  is,  becoming  the  son 
entitled  to  the  Hooton  estate.  Now,  no  doubt  that  will 
make  a  rational  scheme  for  tiiis  will.  It  is  rational  to  sup- 
pose that  a  man  is  to  lose  one  estate  when  he  owns  or  ob- 
tains another,  but  it  is* equally  rational  to  suppose  that  a 
man  who  becomes  an  eldest  son  may  be  provided  for  by 
some  other  means.  I  cannot  tell,  and  I  do  not  know  any- 
thing about  it,  but  there  may  have  been  some  provision  for 
the  case  of  a  son  becoming  an  eldest  son  at  any  time.  I  am 
not  at  liberty  to  deal'with  circumstances  of  that  kind,  or  to 
make  that  will  rational  according  to  my  notion  of  what  is 
rational.  I  must  look  at  this  instrument  strictly ;  and  es- 
pecially a  clause  of  this  kind  must  be  construed  strictly. 

No  doubt  the  courts  have  at  different '  times  exercised  & 
wise  discretion  in  certain  classes  of  cases  as  to  controll- 
ing the  primary  meaning  of  such  words  "as  elder"  or 
"eldest,'^  "younger"  or  "youngest."  Those  cases  are 
commonly  called  "portion"  cases,  and  in  them  the  testator 
has  been  dealing  with  his  estate  and  giving  it  to  the  eldest 
son,  and  providing  a  sum  of  mone7  as  portions  for  younger 
children,  showing  an  anxious  desire  to  provide  for  all  the 
children.  When  we  have  found  a  will  so  framed,  it  has 
been  the  habit  of  the  court  to  say  that  the  meaning  of  the 
testator,  although  he  has  called  those  children  the  younger 
children,  was  tiiat  the  younger  children  were  not  the  younger 
in  age,  which  was  its  proper  meaning,  but  younger  in  this 
sense,  that  they  did  not  take  the  estate,  so  that  the  eldest 
child,  if  a  daughter,  would  take  a  portion,  although  in  no 
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sense,  except  in  that  which  I  have  mentioned,  would  she  be 
described  as  a  younger  child.  It  is  putting,  not  the  natural 
meaning,  but  a  new  meaning  on  the  words  by  reason  of  tiie 
disposition  of  the  property  showing  an  intention  on  the  part 
of  the  testator  to  provide  for  all  the  children  either  of  him- 
self or  of  the  person  for  whose  family  he  provides.  In  the 
same  wa^,  where  tlie  estate  is  given  to  the  second  or  younger 
son,  it  IS  possible  (although  that  would  of  course  more 
263]  *seldom  happen)  even  to  include  an  elder  son  in  the 
description  df  the  class  who  take  the  portion.  In  all  those 
cases,  from  the  nature  of  the  disposition,  the  court  has  con- 
trolled the  primary  meaning  of  the  words ;  here  I  am  asked 
to  construe  the  words  strictly,  which  I  intend  to  do.  It  is 
said  you  And  the  possessor  of  the  Hooton  estate  referred  to 
in  this  way.  He  is  described  as  *'Sir  Thomas  Stanley,  of 
Hooton,  in  the  county  palatine  of  Chester,  baronet."  That 
was  his  proper  description.  He  lived  at  Hooton.  He  had  a 
mansion  house  and  an  estate  there.  Then  you  find  the  others 
described  in  the  same  way.  For  instance,  another  devisee 
is  described  in  this  way:  "my  nephew,  Richard^Fermor, 
the  third  son  of  the  late  William  Fermor,  Esq.,  of  Lusmore, 
in  the  county  of  Oxford."  Then  (although  there  is  no  evi- 
dence of  it)  there  is  no  doubt  that  the  testator  had  two  resi- 
dences, for  he  describes  himself  as  of  Sandoe,  in  the  county 
of  Northumberland,  baronet,  and  of  Red  Rice,  in  the  county 
of  Hants.  Of  course  the  mere  describing  a  man  as  of  a  par- 
ticular house  shows  nothing  whatever.  It  does  not  show 
that  he  ever  had  an  estate.  He  might  have  been  a  mere 
householder,  or  have  held  it  from  year  to  year.  It  only 
shows  that  he  lived  there.  Beyond  that,  I  cannot  find  any 
reference  in  this  will  to  "estate"  at  all.  There  is  nothing 
at  all  in  this  will,  in  my  opinion,  which  shows  any  intention 
to  refer  to  the  ownership  of  an  estate,  and  it  appears  to  me 
that  if  that  part  of  the  argument  were  acceded  to,  I  should 
be  deciding  the  case  upon  conjecture  and  not  according  to 
the  strict  words  of  the  proviso. 

Then  it  is  said  that  "eldest  son"  must  mean  heir  at  the 
time  of  the  father's  death.  I  cannot  accede  to  that  propo- 
sition. I  know  that  there  was  a  great  contest  at  one  time 
in  our  law  as  to  what  kind  of  heir  took  under  the  words 
"  heir  female,"and  that  there  was  a  point  as  to  whether  it 
must  not  be  heir  general,  as  well  as  heir  female,  but  I  never 
heard  that  a  gift  to  the  eldest  son  meant  that  he  must  be 
the  heir  at  the  time  of  the  father's  death.  I  have  always 
thought  it  was  the  other  way,  and  that  the  eldest  son,  if 
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there  was  nothing  more  in  the  case,  altliough  he  died  in  his 
father's  lifetime,  would  take.  As  I  said  before,  I  cannot 
lind  anything  to  make  eldest  more  than  eldest  in  age  for 
the  time  being. 

Then  I  was  asked  whether  it  could  mean  ''only.''  In  the 
view  that  I  have  taken  of  this  will,  it  is  not  necessarv  for 
me  to  consider  *that  question,  but  for  the  reasons  I  [264 
have  ah;eady  given,  it  would  follow  that  my  opinion  would 
be  that  it  would  apply  to  an  only  son. 

Then  I  come  to  another  point,  the  argument  upon  which 
I  may  say  struck  me  with  some  surprise.  It  was  said  that 
if  Sir  Rowland  Stanley  lost  the  estate  by  virtue  of  the  gift 
over  in  1863,  there  was  no  obligation  on  the  part  of  Sir 
John  Stanley  to  take  the  name  and  arms  witnin  twelve 
months.  It  appears  to  me,  reading  the  words  strictly,  that 
there  was.  The  proviso  as  to  that  is  this:  "That  tiie  said 
Richard  Permor,  Rowland  Stanley,  John  Stanley,  and 
Charles  Stanley,  and  every  other  person  who  by  virtue  of 
the  devises  hereinbefore  contained,  or  of  this  proviso,  shall 
become  entitled  to  the  possession  or  the  receipt  of  the  rents 
and  profits  of  the  estate  hereby  devised,  shall  and  do  within 
the  space  of  one  year  next  after  they  shall  respectively  so 
become  entitled  to  the  possession  or  to  the  rents  and  profits 
of  the  said  estate  take  upon  him  and  them  respectively,  and 
nse  in  all  deeds,  letters,  and  other  writings  the  surname  of 
Errington  only,  and  use  no  other  surname,  and  take  and 
bear  the  arms  of  Errington  only  and  no  other  arms."  Sir 
John  Stanley  is  to  take  the  name  and  arms  upon  his  becom- 
irig  by  virtue  of  the  proviso  entitled,  and  there  is  a  time 
fixed  within  which  it  is  to  be  done.  The  words  are,  "shall 
and  do  within  the  space  of  one  year  next  after  they  shall  so 
respectively  become  entitled  to  the  possession."  It  is  said 
that  "so  becoming  entitled  to  the  possession"  meant  "  under 
the  devise  hereinbefore  contained  or  this  proviso,"  and 
therefore  that  it  did  not  apply  to  the  man  who  took  the 
estate  by  virtue  of  the  proviso  for  cesser  subsequently 
placed  in  the  will.  The  fallacy,  as  it  appears  to  me,  of  that 
argument  is  this,  that  Sir  John  took  the  estate  by  virtue,  or 
would  have  taken  it  in  1863  by  virtue,  of  the  "devises  here- 
inbefore contained."  He  claims  under  a  devise  to  him  for 
life,  and  all  the  proviso  for  cesser  does  is  to  accelerate  the 
devise.  It  simply  provides  that  when  the  estate  of  Sir  Row- 
land ceases  it  shall  go  "to  the  use  of  such  person  as  by 
virtue  of  the  devise  hereinbefore  contained  would  become 
entitled,"  so  that  it  is  by  virtue  of  the  "devise  hereinbefore 
contained"  that  he  takes  the  estate  at  all.    The  clause  does 
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sot  impose  the  obligaticfn  to  take  the  name  and  arms  on  the 
265]  person  "who. shall  take  nnder  the  devise  •herein- 
before contained  and  according  to  the  times  iixed  by  the 
limitations  hereinbefore  contained,"  bnt  it  says  that  the  man 
who  shall  take  the  estate  shall  take  the  name  and  arras  witliin 
twel^ve  months  after  he  shall  have  become  entitled  under 
the  devise  hereinl>efore  contained.  It  appears  to  me  that 
Sir  John  Stanley  in  ^863  actually  and  strictly  became  enti- 
tled under  the  '*  devise  hereinbefore  contained,"  and  that 
he  ceased  to  be  entitled  in  the  year  1864 ;  and  that  if  he  did 
not,  lie  would  cease  to  be  entitled  now  by  virtue  of  the 
operation  of  the  second  clause. 

Then  there.is  only  one  other  argument  which  I  think  it  is 
necessary  to  advert  to.  It  was  said  that,  assuming  the 
proviso  to  take  effect,  the  right  heirs  are  not  entitled  nnder 
the  will,  and  therefore  no  one  is  entitled.  That  argument 
appears  to  me  to  defeat  itself,  because  if  the  proviso  for 
eesser  takes  effect,  Sir  John  is  not  entitled,  and  then  the 
law  throws  the  estates  upon  the  heir  or  heirs ;  the  proviso 
for  cesser  taking  effect  as  an  independent  clause.  If  you 
look  at  it,  it  is  this:  "That  in  such  case,  and  as  often  as 
the  same  shall  happen,  the  estate  hereinbefore  devised  to 
him  so  becoming  the  eldest  son  of  Sir  Thomas  Stanley, 
and  the  remainder  to  the  tirst  and  other  sons  of  his  body, 
shall  cease,  determine,  and  become  void  as  if  he  were  actu- 
ally dead  without  issue  male  of  his  body."  That  is  a 
proviso  which  destroys  the  estate,  and  you  do  not  want 
the  limitation  over  when  you  have  a  proviso  for  cesser 
under  the  Statute  of  Uses;  and^  in  fact,  in  the  limitations 
of  terms  of  years  it  is  not  usual  to  put  it  in.  The  proviso 
for  cesser  destroys  the  estate;  it  is  to  "cease,  determine, 
and  become  void ;"  and  the  law  then  casts  it  upon  the  heir 
because  there  is  no  one  else  to  take  it.  Besides  that,  I  do 
not  agree  in  the  reading  of  these  words,  which  are,  "To  the 
use  of  such  person  or  persons  as  by  virtue  of  the  devises 
hereinbefore  contained  would  then  be  entitled  as- the  person 
or  persons  next  in  remainder  to  the  same  estates  in  case 
such  person  so  becoming  the  eldest  son^of  the  said  Sir 
Thomas  Stanley  was  then  dead  without  issue  male  of  his  or 
their  body  or  bodies,  and  the  same  person  or  persons  shall 
in  every  such  case  be  entitled  to  take  the  same  estate  and 
estates  in  the  said  premises  hereby  devised  as  he  or  they 
would  have  been  entitled  to  take  therein  by  virtue  of  this 
will  if  such  person  so  becoming  the  eldest  son  of  the  said 
266]  Thomas  Stanley  were  *actually  dead  without  issue 
male  as  aforesaid."     The  proviso  in  the  other  clause  is  "  that 
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it  shall  go  to  the  person  next  beneficially  entitled  in  remain- 
.der  under  the  devises  hereinbefore  contained  in  the  same 
manner  as  if  the  person  or  persons  whose  estates  shall  so 
cease,  determine,  and  become  void,  being  tenant  or  tenants 
for  life  was  or  were  dead,  and  being  tenant  or  tenants  in 
tail  was  or  were  dead  without  issue  male,"  the  one. being 
'*  under  the  devises,"  and  the  other  being  *'by  virtue  of  the 
devise."  I  do  not  think  that  there  is  any  difference  between 
them.  In  fact  they  both  mean  the  same  thing ;  they  mean 
tiiat  the  person  named  in  the  next  limitation  is  to  take. 
Those  words  of  reference  are  not  to  have  no  meaning  given 
to  them  because  the  heir-at-law  takes  bv  a  better  title,  or 
because  the  testator  if  he  had  known  the  law  might  have 
spared  himself  the  trouble  of  devising  the  estates  of  which 
he  was  owner  to  his  right  heirs  as  he  has  done  in  express 
terms.  As  regards  the  estate  purchased,  those  words  would 
have  given  to  the  right  heirs  an  estate  by  purchase  and  not 
by  descent ;  but  as  regards  the  original  devised  estates,  the 
heir  takes  by  his  better  title,  which  so  far  superseded  the 
title  by  devise  that  he  was  in  as  heir-at-law  and  not  as 
devisee.  It  is,  however,  a  fallacy  to  say  that  that  clause  of 
reference  is  to  have  no  meaning  because  the  words  in  the 
one  case  are  "under  the  devise,"  and  in  the  other  "by 
virtue  of  the  devise."  These  words  obviously  are  a  descrip- 
tion of  the  person  who  is  named  to  take  and  would  give  the 
estate  to  the  heir.  Besides,  it  would  be  most  singular  to 
hold  that  the  estates  to  be  purchased  should  go  over  and 
the  other  estates  should  not  go  over.  That  is  a  small  point, 
but  it  seems  to  me  that  it  points  in  the  same  direction  as 
•  the  other  line  of  reasoning  to  which  I  have  adverted,  and 
brings  me  to  the  same  conclusion,  namely,  that  the  heirs-at- 
law  are  entitled,  and  I  shall  declare  accordingly. 

I  ought,  perhaps,  to  refer  to  another  point  which  was 
pressed  on  me,  that  the  will,  as  I  have  construed  it,  is  rather 
capricious,  because  each  son  must,  in  the  ordinary  course 
of  nature,  become  an  eldest  son,  they  taking  by  seniority. 
The  answer  to  that  is,  first,  that  I  read  the  will  strictly  as  I 
was  asked  to  do ;  and,  secondly,  that  the  testator  may  not 
have  contemplated  every  possible  event. 

*Then  as  to  the  costs.  I  have  jurisdiction  to  direct  [267 
them  to  be  paid  out  of  the  rents  of  the  purchased  estates, 
though  not  out  of  the  devised  estates ;  and  I  shall  direct  Sir 
John  s  costs  to  be  so  paid,  for  this  reason :  It  was  always 
the  practice  in  the  Court  of  Chancery  that  where  a  difficulty 
arose  from  the  act  of  a  testator,  and  the  court  was  thereupon 
called  to  construe  his  will  with  a  view  to  the  distribution  of 
19  Eng.  Rep.  102 
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the  estate,  the  costs  of  a  defendant  who  was  a  necessary 
party,  and  made  a  fair  claim,  were  provided  for.  I  shall 
follow  that  principle  on  this  occasion  ;  but  I  am  not  there- 
fore to  be  understood  as  expressing  any  doubt  as  to  the  cor- 
rectness of  the  view  I  have  adopted.  I  understand  the 
principle  to  apply  whenever  the  court  does  not  think  the 
contention  utterly  absurd  and  baseless. 

Sir  John  Massey  Stanley  appealed  from  this  decision, 
and  the  appeal  came  on  to  be  neard  on  the  7th  of  Novem- 
ber, 1876. 

Cotton^  Q.C.,  Fry,  Q.C.,  Wolstenholvie,  and  Kekewich^ 
for  the  appellant:  Sir  John  came  into  his  present  position 
fifty-six  years  after  the  death  of  the  testator  and  thirty-four 
years  after  the  death  of  his  own  father,  and  the  question  is 
whether  that  position  is  that  of  his  father's  eldest  son.  The 
Master  of  the  Rolls  dwelt  upon  the  rule  that  a  shifting  limi- 
tation must  be  construed  strictly,  but  in  reality  he  construed 
it  liberally  against  us.  The  meaning  of  construing  such  a 
limitation  strictly  is  that  a  vested  estate  is  not  to  be  divested 
if  there  is  a  reasonable  construction  of  the  words  which  will 
leave  it  vested :  Doe  v.  Yates  (*).  Now,  is  the  construction 
which  has  been  adopted  the  reasonable  one  1  The  Master 
of  the  Bolls  says  that  when  an  eldest  son  dies  leaving  the 
second,  the  second  becomes  the  eldest  son,  though  the  tMdest 
has  left  male  issue.  This  leads  to  an  absurdity,  for  accoi-d- 
ing  to  it  the  heir-at-law  must  have  taken  unless  the  eldest 
son  survived  all  his  brothers.  The  Master  of  the  Rolls  ad- 
mits that  we  cannot  here  give  "eldest  son"  its  primary 
meaning.  The  secondary  meaning  which  will  give  the 
most  reasonable  result  ought  to  be  adopted.  In  common 
268]  ^parlance  eldest  son,  when  we  are  talking  with  refer- 
ence to  a  family  estate  or  a  title,  means  the  son  who,  if  he 
survives  the  father,  will,  in  the  ordinary  course  of  things, 
succeed  to  the  title  or  the  estate.  We  also  talk  of  a  man 
"  making  an  eldest  son,"  meaning  that  he  will  leave  him  the 
bulk  of  his  property.  In  legal  language  we  have  a  similar 
expression,  "younger  children,"  meaning  children  who  do 
not  take  the  family  estate.  A  son  who  becomes  the  eldest 
surviving  son,  but  does  not  take  the  family  estate,  does  not 
lose  his  poi-tion:  In  re  Bayley's  Settlement  (^) ;  ColUngwood 
V.  Stanhope  (*).  We  say  here  that  the  father's  death  is  a  limit 
after  which  no  son  could  become  an  eldest  son.  "Eldest 
son"  is  a  term  of  relation,  and  properly  continues  only  so 

(1)  5  B.  <fe  A.,  644,  664.  (*)  Law  Rep.,  6  Ch.,  690. 

Q)  Law  Rep.,  4  H.  L.,  43. 
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long  as  the  relation  of  father  and  son  exists,  i.e.,  not  after 
the  father's  death  :  Corrance  v.  Corrance  (*)  ;•  and  that  even 
if  he  could  become  an  eldest  son  after  his  father's  death,  he 
could  not  be  held  to  do  so  unless  he  succeeded  to  the  Stan- 
ley estate.  It  is  not  for  us  to  construe  the  gift  over,  it  lies 
on  the  plaintiffs  to  show  that  it  must  be  construed  in  such  a 
wavas  to  carry  the  estate  over.  Again,  supposing  the  event 
to  have  happened  on  which  the  gift  over  is  to  take  effect, 
liow  can  the  plaintiffs  claim  the  benefit  of  it  ?  The  gift  over 
is  to  those  claiming  under  tlie  ulterior  limitations  of  the  will. 
The  plaintiffs  claim  as  heirs-at-law,  and,  therefore,  against 
the  will,  so  cannot  be  objects  of  the  gift. 

SoiUhgate^  Q.C.,  Chitty,  Q.C.,  Davey^  Q.C.^  Bagoit^  Bad- 
nail^  and  Smarts  for  the  different  respondents:  The  testa- 
tor does  not  refer  at  all  to  the  Stanley  property;  the  ques- 
tion IS  as  to  the  meaning  of  '^  eldest  son,'^  and  is  to  be  settled 
rather  by  a  dictionary  than  by  a  law  book. 

[James,  L.J.:  I  agree.  How  can  the  second  son  become 
the  eldest  1  How  can  a  son  become  the  eldest  when  he  has 
noinnior? 

Baggallay,  J.A.:  I  do  not  think  it  a  dictionarv  ques- 
tion. It  is  admitted  that  the  expression  cannot  in  this  will 
be  used  in  its  strict  sense  of  eldest  born  son.  We  then  must 
find  a  meaning,  either  from  authority  or  sense.  May  not 
the  expression  used  *refer  to  becomiiig  eldest  surviv-  [269 
ing  son  before  the  estate  comes  into  possession?] 

That  imports  ''during  the  father's  life,"  and  we  contend 
that  the  authorities  are  against  doing  so.  It  is  urged  that 
the  proviso  must  be  construed  strictly,  and  we  admit  it. 
That  rule  is  defined  in  Harrison  v.  Jiound{*\  and  the  rule 
in  Roddy  v.  Fitzgerald  (')  is  also  to  be  borne  in  mind.  Con- 
strne  the  proviso  according  to  these  rules,  and  you  have 
nothing  to  connect  it  with  taking  the  Stanley  estates,  or  ac- 
quiring the  position  of  eldest  son  in  the  father's  lifetime. 
Jjivesey  v.  Liveseyi^)  is  very  like  the  present  case.  It  ap- 
pears frona  the  report  in  13  Sim.  that  the  father  died  in 
1816. .  E.  W.  Livesey  died  in  1827,  and  the  decree  declared 
that  the  appellant  became  the  eldest  son  on  the  death  of 
E.  W.  Livesey. 

\Cotton^  Q.C.:    The  mother  was  living. 

JSram WELL,  J.  A. :  Perhaps  in  this  case  the  testator  meant 
"  succeed  to  the  title,"  assuming  that  the  estate  would  go 
with  it.] 

Probably  so,  and  gifts  over  on  coming  to  a  title  take  effect 

(»)  Law  Rep.,  1  P.  A  M..  495.  (»)  6  H.  L.  C,  828,  877. 

(•)  2  D.  M.  <fc  G.,  190/201.  {*)  2  H.  L.  C,  419. 
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though  the  estate  may  have  become  separated  from  the  tide. 
In  Lambarde  v.  Peach  (*)  and  Turton  v.  Lambarde  (•) 
there  were  stronger  grounds  than  here  for  arguing  that  the 
estate  did  not  go  over.  Now,  as  to  whether  a  man  can  be- 
come his  father's  eldest  son  after  the  father's  death,  we  sub* 
mit  that  Matthews  v.  Paul{')  is  a  decisive  authority  that  he 
can,  and  the  observations  there  as  to  the  difference  between 
a  gift  by  a  person  in  loco  parentis  and  a  stranger  are  impor- 
tant.' Ellison  V.  ThoTnCisi^)  and  In  re  Theed^s  SdUe- 
ment{*)  support  the  same  view,  and  In  re  Bayley's  SettU- 
ment{')  does  not  help  the  appellants.     If  this  were  a  case  of 

Eortions,  I  could  not  argue  it,  but  it  is  a  case  of  provision 
y  a  stranger,  and  this  distinction  is  kept  up  all  through 
the  cases :  Lord  Teynham  v.  Webb  ('),  JBiall  v.  Hewer  (•), 
WiUyraham  v.  Scarisbrick  ("),  and  other  cases  summed  up 
270]  in  Lewin  on  Trusts (").  *The  same  distinction  is 
strong! V  put  in  Collingwood  v.  Stanhope  (*'),  where  it  is  laid 
down  that  the  rules  as  to  portions  do  not  apply  to  shifting 
clauses.  In  the  case  of  portions  you  are  distributing  one 
estate  under  one  settlement  which  is  intended  to  provide  for 
the^  whole  family.  The  framer  of  the  will  no  doubt  ab- 
stained from  referring  to  the  acquisition  of  the  estate  because 
he  knew  that  if  the  property  was  refen-ed  to,  the  shifting 
clause  would  not  take  effect  unless  the  whole  estate  came  to 
the  eldest  son  by  the  same  title.  Meyrick  v.  Laws  (**)  ; 
Gardiner  v.  Jellicoe{**).  The  words  of  the  clause  are  not  to 
be  strained,  and  the  question  is,  what  is  the  reasonable 
meaning  of  *' become  the  eldest  son"?  Now  a  man  is  his 
father's  son  though  the  father  be  dead ;  the  relation  has  not 
changed.  If,  then,  his  elder  brothers  die  he  becomes  his 
father's  eldest  son. 

[Bramwell,  J. a.:    The  word  "surviving"  seems  to  be 
necessarily  implied. 

James,  L.  J.:    Are  not  the  words  equivalent  to  "  shall  be- 
come to  Sir  Thomas  Stanley  his  eldest  son"?] 

•  No  ;  that  expression  inserts  a  reference  to  the  father's  life- 
time which  does  not  exist  in  the  expression  actually  used, 
and  which  the  testator  cannot  be  supposed  to  have  contem- 
plated, for  in  the  natural  course  of  things  the  father  would 
die  before  his  sons.     We  contend  that  "becoming  an  eldest 

(«)  4  Drew.,  668.  (>)  Amb.,  203. 

(•)  I  D.  F.  A  J.,  498.  (»)  1  H.  L.  C,  167. 

(»)  8  Sw.,  828.  (»•)  6th  ed,  p.  340. 

(*)  I  D.  J.  A  S.,  18.  CO  Law  Rep.,  4  H.  L.,  48. 

(»)  8  K.  A  J.,  876.  ,      (»«)  Law  Rep.,  9  Ch.,  287. 

(«)  Law  Rep..  6  Ch.,  690.  (>»)  12  C.  B.  (N.S.),  668. 

C)  2  Yes.  Sen.,  198,  210. 
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son"  covers  the  whole  period  during  which  there  are  sons 
living. 

[Baggallay,  J.  A-  According  to  Matthews  v.  Paul{^\ 
may  it  not  be  limited  to  the  period  before  coming  into  pos- 
session ?] 

No;  the  testator  considers  that  the  event  may  happen 
more  than  once;  he  says^  *'So  often  as  it  shall  happen." 
The  very  event  has  happened  against  which  no  doubt  the 
testator  intended  to  guard,  the  taker  of  these  estates  becom- 
ing the  head  of  the  Stanley  family,  so  that  he  would  be 
expected  to  take  the  Stanley  estate,  and  he  cannot  have 
contemplated  its  being  squandered. 

[James,  L.J.:  We  must,  no  doubt,  deal  with  the  case 
in  just  the  same  way  as  if  the  Stanley  estates  had  not  been 
sold.] 

'^Coiton^  in  reply :  As  to  tte  argument  that  the  [271 
testator  must  have  contemplated  the  father  dying  before 
the  sons,  it  is  to  be  observed  that  the  testator  in  this  clause 
is  not  dealing  with  the  probable  course  of  events,  but  with 
events  which  might  occur  to  defeat  his  intention.  More- 
over, the  children  were  very  young,  and  it  was  very  proba- 
ble tliat  someof  them  might  die  before  their  father.  Jallison 
V.  Thomas  (')  was  a  clear  case,  and  does  not  touch  me ;  a 
class  was  to  be  ascertained  at  a  particular  period,  and  the 
only  point  was,  whether  a  person  was  eldest  son  then.  The 
decision  in  In  re  Theed^s  Settlement  {^)  was  merely  this,  that, 
assuming  the  son  could  become  an  eldest  son  after  his 
fathers  aeath,  he  was  not  such  at  the  time  when  he  must 
be  so  in  order  to  be  excluded.  la  re  Bayley*s  Settlevient{*) 
was  a  case  where  a  class  was  to  be  ascertained  at  a  particular 
time.  Lamharde  v.  Peach  {*)  was  a  case  of  clear  words. 
Lioesey  v;  Livesey  (')  and  Matthews  v.  Paul  (')  were  cases 
of  ascertaining  a  class  at  a  particular  period.  In  Colling^ 
wood  V.  Stanhope  (^)  the  observations  are  in  my  favor.  The 
rest  of  the  cases  referred  to  were  cases  of  portions.  The 
case,  then,  is  left  to  be  decided  on  principle,  and  the  deci- 
si(^  appealed  from  puts  a  forced  meaning  on  the  words. 
Would  any  one  think  of  saying  that  King  James  II  became 
the  eldest  son  of  Charles  1,  or  William  IV  the  eldest  son 
of  George  III.  

Dec.  3.  James,  L.J.:  This  suit — for  the  two  bills  may 
be  treated  as  one  suit — is  really  an  action  of  ejectment  to 

(»)  8  Sw.,  828.  (»)  4  Drew.,  668. 

(»)  1  D.  J.  A  8..  18.  (•)  2  H.  L.  C,  419. 

(»)  8  K.  A  J.,  876.  0)  Law  Rep.,  4  H.  L.,  48. 
(*)  Law  Rep.,  6  Ch.,  690. 
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recover  possession  of  large  estates  which  havB  devolred 
upon  the  defendant  under  the  will  of  a  Mr.  Eriington,  and 
are  now  held  by  him.  [His  Lordship  here  stated  the 
material  parts  of  the  will.] 

The  contention  against  the  defendant  is,  that  he  has  be- 
come the  eldest  son  of  Sir  Thomas  Stanley,  and  that  thereby 
272]  the  shifting  *clause  has  taken  effect,  and  that  the 
estates  now  stand  limited  to  the  use  limited  to  the  testator's 
right  heirs. 

The  facts  are  these :  Sir  Thomas  Stanley  died  in  1841, 
leaving  William  his  eldest  son.  Rowland,  the  second  son, 
had  in  the  meantime,  on  the  death  of  Mr.  Errington,  in  1819, 
taken  the  devised  estates.  William  died  in  1863,  and  was 
succeeded  in  the  baronetcy  by  Rowland.  Rowland  died  in 
1876,  and  was  succeeded  in  the  baronetcy  by  the  defendant 
John.  Charles  had  died  in  the  meantime,  so  that  on  the 
death  of  Rowland,  John  was  the  only  surviving  son. 

The  question  is,  whether  thereby  John  became  the  eldest 
son  of  his' father  within  the  meaning  of  this  proviso;  and 
in  answering'this  question  it  must  be  borne  in  mind  that, 
according  to  a  iixed  canon  of  construction,  a  condition  to 
operate  as  a  defeasance  of  a  vested  estate  must  be  shown  to 
have  happened  strictly  and  to  the  letter  of  it ;  that  the  law- 
does  not  admit,  in  favor  of  the  defeasance,  of  any  cy-pres 
erformance  or  happening  of  the  thing  to  be  done  or  to 
appen.  And  there  is  this  further  rule,  that  the  law  is 
always  in  favor  of  a  construction  which  vests  the  estate  ab- 
solutely and  indefeasibly  at  the  earliest  moment. 

In  answering  the  question  whether  Sir  John  has  become 
the  eldest  son  under  the  proviso  in  this  will,  I  first  ask  my- 
self this  question:  Putting  aside  for  a  moment  the  will,  and 
all  context  and  all  considerations  arising  under  it,  has  Sir 
John,  as  a  matter  ol  fact,  become  the  eldest  son  of  his  father  t 
I,  for  myself,  answer  that  abstract  question  in  the  negative. 

I  have  no  idea  that  I  have  become  the  eldest  son  of  ray 
father  because  many  years  after  his  death  my  elder  brother 
has  died  leaving  me  surviving.  I  think  no  one  has  erer 
said  or  thought  that  William  IV,  or  the  King  of  Hanover 
after  him,  ever  was  the  eldest  son  of  George  III,  or  that 
Charles  X  became  the  eldest  son  of  the  Dauphin,  his  father, 
because  by  the  death  of  his  brothers  and  the  failure  of  their 
male  issue  he  became  King  of  France.  Again,  a  man  cannot 
literally  become  eldest  or  oldest  unless  he  lias  juniors.  Sole 
surviving  and  eldest  are  certainly  not  synonymous  terms. 
If  he  is  eldest  because  he  has  no  seniors,  then  he  is  at  the 
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same  time  youngest  because  he  has  no  juniors.  It  is  said 
that  eldest  must  in  this  case  mean  and  include  the  last  sur- 
vivor, ^because  tlie  testator  talks  of  the  then  young-  [273 
est  becoming  the  eldest  son  of  his  father.  ]But  the  father 
might  have  had  a  score  of  other  sons,  and  Charles  might 
have  become  and  been  literally  the  eldest  of  a  whole  tiibe 
of  sons.  No  doubt  it  would  be  a  very  capricious  and  absurd 
limitation  to  make  Charles'  estate  go  over  to  the  heirs-at-law 
if  his  fatht'r  had.other  sons,  but  not  to  go  over  if  he  had  not. 
But  the  gist  and  substance  of  the  argument  on  the  part  of 
th'e  plaintiffs,  as  will  be  seen  hereafter,  is  that  it  is  open  to  a 
testator  to  be  as  capricious  as  he  likes. 

With  these  preliminary  considerations  in  my  mind,  I  pro- 
ceed to  consider  what  the  meaning  of  ^'becoming  eldest 
son  "  is  according  to  the  context,  from  which,  and  not  from 
the  literal  import  of  the  words,  that  meaning  is  to  be 
gathered.  lu  aoing  this,  I  feel  that  I  am  not  only  at  liberty, 
but  bound  to  look  at  the  whole  will,  and  what  the  testator 
was  doing,  And  under  what  circumstances.  The  Stanley 
sons  were  his  relations  in  this  way,  they  were  the  sons  of  his 
great  niece,  who  had  married  Sir  Thomas,  the  then  baronet. 

Sir  Thomas  was  the  head  of  the  elder  branch  of  the  ancient 
family  of  Stanley  (himself  the  ninth  baronet),  and  was  in 
possession  as  tenant  for  life  only  of  very  large  family  estates, 
w4iich  were  limited  to  his  sons  in  tail,  so  that  William  was 
then  heir  apparent  and  next  remainderman  in  tail.  He  was 
a  young  boy,  and  liis  brothers  were  children.  The  testator 
passes  over  the  eldest  son  altogether,  for  no  conceivable 
reason  except  that  he  was  the  eldest  son,  and  makes  the 
limitations  which  I  have  mentioned  to  the  other  sons  then 
living.  In  the  ordinary  course  of  events  the  eldest  son 
would  succeed  to  the  family  estates,  and  it  might  be  antici- 
pated that  he  would  in  due  course  marry  and  have  a  son 
to  succeed  him.  Is  it  possible  to  conceive  that  the  testator 
really  meant  that  if  this,  the  natuml  event,  the  event  which, 
of  course,  the  testator  must  have  anticipated  and  hoped  for, 
happened,  and  that  if  the  baronet  died  leaving  a  son  to 
succeed  to  the  family  title  and  estates,  and  leaving  Rowland 
surviving,  then  that  Rowland  and  all  his  descendants  should 
be  turned  out  penniless,  or,  at  all  events,  landless,  to  make 
room  for  John  ;  but  that  if  Rowland  died  a  day  before  his 
elder  brother,  then  Rowland's  family  would  retain  the 
estates,  and  John  get  nothing;  that  he  meant  that  if  the 
deaths  of  the  four  sons  occurred  in  the  very  order  in  which 
the  will  contemplates  *that  they  would  occur,  the  [274 
elder  dying  first,  and  so  on,  all  of  them  leaving  sons,  that 
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the  mere  fact  that  the  youngest  survived  his  brothers,  was 
to  deprive  them  and  their  families,  the  objects  of  his  bounty, 
for  whom  he  had  made  such  elaborate  provision,  by  whom 
he  had  intended  that  the  name  and  arms  of  Errington  should 
be  perpetuated,  of  all  provision  whatever,  and  give  the 
estate  over  to  his  heirs-at-law  whom  he  had  postponed  to 
the  Fermors  and  to  the  Stanleys. 

It  may  be  said  this  is  a  consetqueuce  -which  he  did  not 
foresee,  that  events  might  well  have  happened  which  he  had 
not  thought,  of,  and  that  we  cannot  alter  his  will  in  con- 
sequence. It  frec^uently  happens  so,  no  doubt,  with  regard 
to  wills,  but  that  is  ordinarilv  because  a  testator  makes  his 
provisions  not  recollecting  tnat  the  deaths  of  his  devisei^s 
may  not  take  place  in  the  exact  order  mentioned  in  his  will. 
Thus,  where  a  will  contemplates  that  A.  is  to  die  and  be 
succeeded  by  B.,  and  so  on,  B.  may  perversely  die  before 
A.,  and  so  throw  the  whole  frame  and  scheme  of  the  will 
out  of  joint.  But  here  the  result  would  arise,  not  on  any 
such  unexpected  disturbance  of  the  contemplated  order  of 
events,  but  would  be  the  necessary  result  of  the  state  of 
things  which  the  testator  contemplated  would  happen.  But 
it  is  said,  again,  a  testator  may  be  as  capricious  as  he  pleases ; 
but  this  is  something  much  more  than  caprice,  it  is  a  man- 
ifest absurdity  which  ought  not  to  be  attributed  to  a  testa- 
tor ;  it  is  even  more,  it  is  jblu  act  of  refined  cruel  ty  to  make 
his  devisee  live,  with  this  sword  of  Damocles  hanging  over 
him,  trembling  lest  any  mischance*  should,  cut  short  the 
thread  of  his  elder  brother's  life.  Are  we  realljr  obliged  to 
give  to  this  will  a  meaning  which  might  make  it  almost  an 
act  of  heroic  virtue  and  duty  of  a  devisee  to  commit  suicide 
if  he  heard  that  his  elder  brother  was  dying,  and  so  avoid 
the  familjr  ruin  which  would  follow  from  the  misfortune  of 
his  surviving?  In  my  opinion,  no  sane  testator  would  make 
the  estate  of  his  devisee,  and  that  devisee's  line  of  issue,  go 
over  merely  because  the  devisee  survived  his  elder  brother, 
such  survival  not  in  the  slightest  degree  altering  his  position. 
Moreover,  no  ordinary  Englishman  writing  to  Englishmen, 
meaning  merely  to  say  if  B.  shall  survive  his  elder  brother, 
would  use  the  peiiphr  as  is  "KB.  shall  become  his  father's 
eldest  son." 

275]  *I  raay  refer  here,  to  show  the  length  to  which  the  courts 
have  gone  rather  than  impute  an  absurdity  to  a  man,  to  the 
case  in  the  House  of  Lords  of  Abbot  v.  Middleton  (').  It  is 
really  on  the  same  principle  of  rejecting  a  literal  construc- 
tion which  leads  to  manifest  absurdity  tiiat  the  oourts  have 

0)  7  H.  L.  C,  68. 
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held,  in  the  many  cases  to  wliicli  we  have  been  referred,  that 
an  elder  son  means  the  son  who  gets  the  estate,  and  that 
"younger  children"  includes  an  elder  who  does  not  get  it. 
It  is  on  this  principle  that  in  so  many  cases  "survivors" 
has  been  read  "otiiers."  And  it  is  only  on  the  same  prin- 
ciple, viz.,  to  avoid  obvious  absurdity,  that  the  word  "chil- 
dren" is  made  to  include  "child,"  or  the  words  "eldest"  or 
"first-born"  son  can  be  made  in  any  case  under  any  cir- 
cumstances to  mean  and  include  an  only  son.  You  suppose 
the  testator  to  be  a  person  of  ordinary  common  sense,  and 
you  apply  your  own  common  sense  in  interpreting  his 
words. 

But  the  will  admits  of  another  construction,  which  to  my 
mind  is  the  natural  construction  of  it.  In  all  ages  and  in 
all  countries  in  which  primogeniture  has  prevailed  the  eldest 
son  has  a  character,  position,  and  status  most  marked  and 
peculiar.  We  know  what  a  position  tiie  king's  eldest  son 
holds  in  this  country,  what  he  held  in  France,  what  he  holds 
in  Germany  and  Russia.  The  same  great  distinction  be- 
tween the  eldest  son  and  the  cadets  of  a  family  goes  through 
every  grade. of  territorial-magnates,  duke,  baron,  squire,  and 
knight  of  the  shire.  The  eldest  son  is  the  coming  sovereign. 
He  is  the  young  lord  and  master  while  the  father  is  the  old 
lord  and  master;  the  eldest  son  is  the  person  who,  in  tlie 
ordinary  settlement  of  such  estates  as  tne  Stanley  and  Er- 
rington  estates  would,  with  the  father,  be  able  to  dispose  of 
them  and  make  a  new  disposition  at  their  will  and  ple^isure. 
When  Mr.  Errington  made  his  will  he  knew  that  the  eldest 
boy  was  in  this  position,  and  he  left  him  out  of  his  will, 
leaving  him  during  his  father's  lifetime  to  be  provided  for 
by  his  father  as  eldest  spns  are,  and  at  his  father's  death  to 
take  what  Would  come  to  him  thereupon.  But  it  was  pos- 
sible, and  not  improbable,  that  he  might  die  in  his  father's 
lifetime,  and  that  thereby  another  son  would  take  his  place, 
and  therefore,  carrying  out  the  same  idea  of  excluding  the 
eldest  son  and  his  line,  he  introduced  *the  proviso  [276 
in  question.  And  I  read  the  words  "become  the  eldest  son 
of  as  meaning  this,  "if  he  shall  come  to  fill  the  charac- 
ter and  have  the  status  and  position  of  eldest  son  of — the 
character,  status^  and  position  which  William  now  has." 
And  tliis  could  only  be  in  the  father's  lifetime.  And  indeed 
I  do  not  see  how,  strictly  or  properly,  a  person's  relation  or 
position  to  another  person  can  change  after  that  person's 
death.  You  talk  of  a  man,  no  doubt,  as  the  son  of  a  deceased 
man,  but  the  relation  of  father  and  son  was  dissolved  by 
death,  and  what  you  mean  is  that  he  was  his  offspring. 
19  Eng.  Rep.  103 
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You  talk  of  the  eldest  surviving  son,  but  that  means  the 
eldest  of  a  class  whom  you  sufficient!  v  designate  by  that  de- 
scription, and  the  context  may  compel  you,  in  order  to  avoid 
palpable  absurdity,  to  include  in  that  description  an  only 
surviving  son. 

Here  the  context  seems  to  me^to  show  the  contrary,  and 
that  it  means  the  eldest  son  of  a  living  man.  The  words 
"the  eldest  son  of  A.,"  and  "A.'s  eldest  son,"  are  in  the 
English  language  exact  equivalents,  and  cannot  be  translated 
into  any  other  language  (as  I  believe)  except  by  one  and  the 
same  form  of  expression.  And  if  the  expression  there  had 
been  "shall  become  Sir  Thomas  Stanley's  eldest  son"  there 
would,  to  my  mind,  be  no  reasonable  possibility  of  a  doubt. 
A  man  could  not  become  another  man's  eldest  son  after  the 
latter' s  death,  any  more  than  he  could  become  his  oldest 
servant,  or  his  son-in-law,  or  his  next  of  kin.  No  doubt 
you  talk  of  a  dead  man's  grandchildren,  descendants,  suc- 
cessors, &c.,  but  grandchildren  is  only  short  for  his  children's 
children;  descendants  means  descendants  from  him;  succes- 
sors means  successors  to  him.  The  mistake  in  this  case  ap- 
pears to  me,  to  be  in  not  noticing  that  "eldest  son"  is  not 
the  same  as  "eldest  of  the  sons,"  the  proper  synonym  of 
which  is  eldest  brother. 

But  it  is  said  that  vou  would  still  leave  this  absnrdity  or 
caprice  untouched,  that  if  the  eldest  son  had  died  during 
liis  father's  lifetime  leaving  a  son  and  heir,  the  second  son 
would,  even  according  to  this  construction,  have  become 
the  eldest  son  of  the  living  man  and  lost  the  estate  through 
that  mere  accident,  and  without  any  reasonable  ground  or 
motive  for  depriving  him  of  it.  I  do  not  think  that  is  so. 
I  will  ^ive  illustrations  of  what  I  think  is  meant  and  what  I 
think  IS  not  meant  by  "eldest  son"  from  English  history. 
277]  *When  Prince  Henry  died,  his  brother  Charles  Iw- 
came  the  eldest  son  of  King  James  I,  but  when  Frederick 
died,  leaving  his  son  Prince  George,  no  one  became  for  any 
practical  purpose,  or  in  any  substantial  sense,  or  was  ever 
considered  to  have  become,  the  eldest  son  of  George  11. 

There  is  a  document  which  Mr.  Errington  was  in  all  prob- 
ability very  familiar  with — the  table  of  precedence.  In  that 
the  words  "eldest  son"  occur  repeatedly,  the  eldest  son  of 
a  duke,  eldest  son  of  a  marquis,  and  so  throughout.  If  a 
duke's  eldest  or  first-born  son  dies  in  his  father's  life  with- 
out issue  male,  then,  but  not  otherwise^  the  next  son  becomes 
the  eldest ;  if  the  first-born  so  dies  after  the  father's  death, 
then  the  next  son  does  not  become  eldest  son  of  the  duke, 
but  becomes  the  duke.    In  n^attera  of  estate,  in  ins^tters  of 
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dignity,  "eldest  son"  lias  a  technical  meaning.  And  the 
same  technical  meaning  is,  I  believe,  to  be  found  in  the  same 
matters  in  otiier  countries,  ^^fils  aiiie^^^  ""^figlio  maggiore^^^ 
as  contrasted  with  the  cadets  or  junior  branches.  The  words 
"eldest  son"  do  not  in  this  matter  mean  first-born  son  or 
oldest  of  the  sons,  but  heraldicalljr  and  in  ordinary  English 
parlance  mean  a  man  who  has  a  living  father  and  no  senior 
m  age  or  line,  i.e.,  no  senior  in  blood. 

By  the  construction  which  the  plaintiffs  seek  to  put  on 
the  proviso,  the  whole  matter  is  kept  in  suspense  and 
Tincertainty  during  the  whole  lifetime  of  several  persons, 
so  that  no  owner  could,  during  all  that  time,  know  what 
would  be  the  position  or  prospects  of  his  family  or  of 
himself.  But  by  the  construction  which  I  think  on  other 
grounds  the  more  probable,  more  reasonable,  and  more 
natural  construction  of  the  words,  the  status  of  everybody 
would  be  ascertained  at  or  before  the  death  of  Sir  Thomas 
Stanley,  the  father. 

It  was  suggested  in  the  course  of  the  argument  that  "be- 
coming the  eldest  son"  might  possibly  mean  becoming  the 
baronet  or  becoming  the  head  of  the  family.  I  do  not  think 
it  possible  to  get  any  such  meaning  out  of  the  words,  or 
upon  any  principle  to  make  any  sucli  implication  or  guess. 
On  any  view  of  the  case,  actually  becoming  baronet  or  be- 
coming head  was  not  required.  Becoming  next  in  succes- 
sion to  the  baronetcy  and  headship  would  cause  the  shift- 
ing, and  that  was  the  event  provided  for. 

*I  am  of  opinion,  therefore,  that  the  plaintiff,  on  [278 
whom  the  burthen  of  proof  lies,  has  failed  to  prove  the  de- 
feasance, and  I  give  my  voice  in  favor  of  the  appellant.  The 
costs  must  follow  the  event. 

Baggallay,  J. a.:  Having  had  an  opportunity  of  read- 
ing and  considering  the  judgment  which  has  just  been  de- 
livered by  the  LoiS  Justice,  and  entirely  concurring  in  the 
views  which  be  has  expressed,  and  in  the  reasons  which  he 
has  assigned,  I  have  but  few  observations  to  make  upon  the 
case  now  under  our  consideration. 

The  question  involved  in  these  appeals  is,  what  construc- 
tion should  be  put  upon  the  words  "  becoming  the  eldest  son 
of  Sir  Thomas  Stanlev,"  as  used  in  the  shifting  clause  of  Mr. 
Errington's  will  for  the  purpose  of  denoting  the  contingen- 
cies upon  the  happening  of  which  the  provisions  of  the 
clause  were  to  come  into  operation. 

Now,  two  interpretations  have  been  suggested  of  these 
words,  the  one,  that  which  has  been  adopted  by  tlie  Master 
of  the  Rolls,  and  the  other,  that  which  has  been  enunciated 
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by  the  Lord  Justice.  The  former  attributes  to  tlie  words 
tlie  meaning  of  "becoming  the  eldest  in  age  for  the  time 
being  of  the  sons  of  Sir  Thomas  Stanley,"  and  fixes  no 
period  for  the  happening  of  the  contingency  short  of  the 
whole  duration  of  the  life  of  the  person  becoming  in  such 
sense  an  eldest  son.  The  latter  regards  the  words  as  denot- 
ing a  change  of  status  beyond,  or  in  addition  to,  that  of 
mere  survivorship,  and  requires  that  such  change  should 
occur  during  the  life  of  Sir  Thomas.  In  the  events  which 
have  happened,  the  substantial  distinction  between  the  two 
interpretations,  so  far  as  the  present  succession  to  the  estates 
is  concerned,  is  in  the  duration  of  the  period  within  which 
the  contingency  was  to  happen.  The  appellants  or  the  re- 
spondents will  be  successful  according  as  this  period  was  or 
was  not  limited  to  the  life  of  Sir  Thomas  Stanley. 

Now,  the  Master  of  the  Rolls  has  treated  the  interpreta- 
tion which  he  has  placed  upon  the  words  as  being  the  only 
strict  interpretation  of  the  language  used  by  the  testator. 
If  this  were  so,  however  capricious  might  be  the  results  to 
279]  which  such  an  *interpretation  would  or  might  have 
led,  it  must  prevail  unless  controlled  by  the  context  or  by  a 
due  consideration  of  such  of  the  surrounding  circumstances 
as  may  properly  be  called  in  aid.  But  I  ain  unable  to  as- 
sent to  this  view  of  the  strict  interpretation  of  the  words. 
In  my  opinion,  a  strict  interpretation  of  the  language  used 
by  the  testator  in  the  shifting  clause  requires  that  the  event 
of  '*  becoming  the  eldest  son  of  Sir  Thomas  Stanley"  should 
occur  in  the  lifetime  of  Sir  Thomas,  inasmuch  as  a  person 
cannot,  in  any  grammatical  sense  or  meaning  of  the  words, 
become  the  eldest  son  of  his  father  after  his  father's  death, 
though  a  person  who  has  been  the  eldest  son  in  his  father's 
lifetime  would  continue  to  be,  and  would  be  accurately  de- 
scribed as,  his  eldest  son  after  his  death.  But  though  this 
interpretation  of  the  words  cannot,  in  my  opinion,  be  re- 
garded as  a  strict  interpretation,  it  may,  nevertheless,  be 
the  interpretation  which  ought  to  be  adopted,  if  it  be 
required  or  supported  by  the  context.  But  so  far  from  this 
interpretation  Deing  required  or  supported  by  the  context, 
its  effect  would  be  to  defeat  the  testator's  intentions,  as  ex- 
pressed in  the  other  portions  of  his  will,  in  almost  every 
event  which  could  be  reasonably  contemplated  at  the  time 
when  the  will  was  made. 

In  the  earlier  part  of  his  will  Mr.  Errington  had  declared 
his  wishes  and  intentions  as  regarded  the  destination  of  his ' 
Northumberland  estates  in  a  series  of  limitations,  as  to  the 
meaning  of  which  there  cannot  be  the  slightest  doabt  or 
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question,  encli  life  estate— and  there  are  four  such  estates — 
is  followed  by  estates  in  tail  male  to  the  sons  in  succession 
of  the  tenant  for  life ;  and  nothing  can  be  more  certain  t^an 
that  the  testator  intended,  so  far  as  his  intention  can  be  as- 
certained from  the  language  of  these  limitations,  that  neither 
John  Stanley  nor  Charles  Stanley  should  succeed  to  the 
esta  tes  so  long  as  there  should  be  any  such  issue  living  of 
Kowland,  and  as  regards  Charles  so  long  also  as  there  should 
be  any  such  issue  living  of  John,  and  further,  that  his  own 
right  heirs  should  not  succeed  to  the  property  except  in  the 
event  of  there  not  being  any  such  issue  living  of  either  Row- 
land, John,  or  Charles. 

And  the  intentions  of  the  testator  to  secure  the  provisions 
go  made  by  him  for  the  sons  of  the  several  tenants  for  life 
is  further  evidenced  by  the  provisions  of  the  name  and  arms 
clause,  by  *which  he  expressly  directed  that  the  [280 
failure  of  any  of  the  tenants  for  life  to  comply  with  such 
provisions  should  not  prejudicially  affect  the  estates  limited 
to  their  sons. 

Now,  if  the  interpretation  adopted  by  the  Master  of  the 
Rolls  is  the  correct  interpretation  of  the  language  used  in 
the  shifting  clause,  all  these  carefully-expressed  intentions 
of  the  testator  in  favor  of  the  issue  of  the  several  tenants  for 
life  would  have  been  entirely  defeated  if  Rowland,  John, 
and^Charles,  as  well  as  their  eldest  brother  William,  had 
died  in  the  order  of  their  respective  seniorities  of  age,  and  if 
each  or  any  of  Rowland,  John,  and  Charles  had  left  sons  or 
male  issue  of  sons  capable  of  succeeding  under  the  previous 
limitations;  and  tlie  possibility,  if  liot  the  probability,  of 
the  happening  of  these  contingencies  must  have  been  present 
to  the  mind  of  the  testator,  inasmuch  as  they  would  have 
been  in  complete  accordance  with  the  order  of  succession 
which  he  had  himself  selected,  as  well  as  with  the  ordinary 
expectations  of  the  dui-ation  of  human  life. 

Again,  the  adoption  of  the  same  construction  would  neces- 
sarily lead  to  the  following  result :  that  whilst  the  testator 
has  carefully  guarded  against  the  failure  of  the  limitations 
in  favor  of  the  sons  of  any  tenant  for  life  by  reason  of  any 
act  of  negligence  on  the  part-of  their  father  in  not  comply- 
ing with  the  provisions  of  the  name  and  arms  clause,  he  has 
nevertheless  airected  that  such  limitations  shall  wholly  fail 
as  regards  the  sons  each  and  every  of  the -several  tenants  for 
life  being  sons  of  Sir  Thomas  Stanley  upon  the  happening 
of  events  over  which  such  tenants  for  life  could  not  possibly 
exercise  any  control,  and  in  respect  of  which  they  could  not 
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be guilty  of  any  negligence,  viz.,  their  respectively  surviviug 
all  their  elder  brothers. 

l^iit  if  to  interpret  the  words  "becoming  the  eldest  son  of 
Sir  Thomas  Stanley"  as  equivalent  to  ''l^ecoming  the  eldest 
in  age  for  the  time  being  of  the  sons  of  Sir  Thomas  Stan- 
ley," is  to  give  to  them  an  intei-pretation  which  is  .neither 
the  strict  interpretation  nor  a  modified  interpretation  re- 
quired or  supported  by  the  context,  it  follows  that  it  is  the 
duty  of  the  court  to  reject  it.  In  such  a  case  it  might  also 
be  the  duty  of  the  court,  if  the  words  used  by  the  testator 
were  of  such  ambiguous  and  doubtful  construction  that  no 
reasonable  or  certain  interpretation  could  be  given  to  them, 
281]  *to  reject  altogether  the  provisions  of  the  shifting 
clause  and  to  give  f uH  effect  to  the  previous  limitations ; 
and  I  was  for  some  time  pressed  by  the  consideration  that 
that  might  be  the  proper  course  to  pursue  in  the  present 
case,  but,  upon  more  mature  consideration,  I  am  satisfied 
that  there  is  no  occasion  to  adopt  such  a  course,  inasmuch 
as  the  language  of  the  shifting  clause  does,  in  my  opinion, 
admit  of  a  clear  and  reasonable  construction,  and  one  which 
would  have  rendered  the  various  portions  of  the  will  har- 
monious at  the  time  wlien  it  was  executed,  and  adapted  to 
the  several  contingencies  which  at  that  time  might  be  rea- 
sonably anticipated,  though  in  some  respects  the  testator  8 
wishes  and  intentions  might  have  been  defeated  in  conse- 
quence of  the  happening  of  events  which  were  not  contem- 
plated by  him,  and  for  which  no  provision  was  made.  That 
construction  is  the  one  which  has  been  explained  in  detail 
by  the  Lord  Justice,  and  to  which  I  need  not  further  allude. 
Upon  the  whole,  I  am  of  opinion  that  these  appeals  should 
be  allowed. 

Bramwell,  J. a.:  I  am  of  opinion  that  the  decree  of  the 
Master  of  the  Rolls  was  right,  and  should  be  affirmed. 
The  question  is  not  an  abstract  one,  what  is  the  meaning  of 
the  words  ''become,"  "eldest,"  and  "son,"  in  themselves. 
It  is,  what  is  their  meaning  in  conjunction,  and  as  the  t**8- 
tator  has  used  them?  "Eldest  son"  may  mean  one  thing 
abstractedly,  another  in  conjunction  with  other  words.  If 
nothing  else  appeared,  I  should  say  "eldest  son"  meant 
eldest  born.  Here  it  manifestly  does  not  mean  that,  for  it 
supposes  that  each  of  all  four  sons  may  be  eldest.  If  any 
one  said  that  William  IV  was  the  eldest  son  of  George  III, 
he  would  not  merely  use  careless  and  inappro]:>riate  lan- 
guage, but  would  be  wrong  and  convey  a  wrong  idea  to  his 
hearer.  If  he  said  that,  on  the  death  of  George  IV,  Wil- 
liam IV  became  the  eldest  son  of  George  III,  and  as  such 
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succeeded  to  tlie  throne,  his  langua/^e  mi^ht  be  inaccurate, 
critically  and  hypercritically  considered,  but  it  would  con- 
vey no  erroneous  idea  to  the  hearer.  As  to  dealing  with, 
the  matter  *' strictly,"  I  think  that  word  had  better  be  left 
out — whatever  it  may  mean,  as  the  Master  of  the- Rolls  says 
— for  if  it  means  ''correctly"  it  is  superfluous,  if  it  means 
anything  *else  it  is  wrong  and  mischievous.  Prob-  [282 
ably  it  means  this,  and  then  is  right  enough  in  substance, 
though  not  an  apt  word,  viz.,  that,  the  estate  being  in  the 
defendant  at  one  time,  it  is  for  the  plaintiff  to  show  that  by 
the  words  of  the  will,  and  in  the  events  that  have  happened, 
it  is  out  of  him — that  the  burthen  of  proof  or  demonstra- 
tion is  on  the  plaintiff.  And  I  perfectly  appreciate  Mr. 
Cotton's  argument,  that  it  is  not  for  him  to  give  the  words 
a  meaning,  that  his  client  is  entitled  to  succeed  unless  it  is 
sfiown  that  the  meaning  is  such  as  disentitles  him.  But  if  a 
sensible  meaning  is  given  to  them  which  does  disentitle  him, 
it  calls  on  him  to  give  a  better.  I  am  of  opinion  the  plain- 
tiff has  shown  that  the  words  are  not  meaningless,  that  he 
has  given  a  meaning  to  them,  and  that  no  better  is  suggested 
for  the  defendant. 

The  words  are  few:  '*In  case  the  said  R.  Stanley,  or 
John  Stanley,  or  Charles  Stanley  shall  become  the  eldest 
son  of  the  said  Sir  Thomas  Stanley,  then,"  &c.  Now,  as 
no  one  of  them  was  the  eldest-born  son,  and  never  could  be- 
come so,  the  words  mean  something  other  than  eldest-born, 
and  consequently  can  only  mean  "  become"  eldest  surviving 
son.  As  to  this,  I  do  not  understand  there  is  any  contro- 
versy. Then  it  was  said  or  hinted  that  a  man  could  not  be 
eldest  unless  there  were  other,  more  than  one  younger. 
This  is  a  desperate  point.  If  it  were  well  founded,  the  Bm- 
itation  to  the  first  son  of  each  of  the  three,  Rowland,  John 
and  Charles,  would  fail  unless  such  son  had  a  brother,  as 
he  could  not,  on  the  argument  in  question,  be  first  where 
there  was  no  second.  It  seems  to  me,  therefore,  there  can 
be  no  doubt  that  the  words  mean  ^'become,  by  the  death  of 
his  elder  brother  or  brothers,  the  oldest,  or  older,  or  only 
son  of  Sir  Thomas  Stanley." 

Then  the  next  point  made  was  that  ^^son"  supposes 
^'father,"  that  a  man  cannot  become  the  eldest  son  oi  an- 
other unless  that  other  is  living,  that,. consequently,  the 
words  must  be  read  as  though  they  wert^  ^' shall  become  the 
eldest  son  of  Sir  T.  Stanley,  in  his  Sir  Thomas's  lifetime." 
I  need  not  say  I  treat  this  argument  with  the  greatest  re- 
spect. I  do  not  think  it  open,  if  well  founded,  to  the  objec- 
tion that  it  inserts  words,  for  if  well  founded  it  shows  tnat 
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those,  words  "in  his  Sir  Thomas's  lifetime,"  are  as  much 
there  as  the  word  "sui-viving."  But  I  think  the  argument 
is  not  well  founded.  I  think  it  does  insert  words  for  wliich 
283]  no  *sufficient  reason  can  be  given,  and  it  is  at  least 
certain  that  the  testator  might  have  inserted  them  if  he 
thought  fit.  I  think  the  natural  meaning  of  the  words  is 
*' become  the  eldest  son  of  living  or  dead  Sir  Thomas  Stan- 
ley." No  doubt  the  word  "son"  supposes  father,  but 
father  alive  or  dead — "posthumous  son"  is  not  inaccurate. 
It  is  not  inaccurate  to  say,  "A.  B.  died  and  left  four  sons. 
Jolin  is  his  eldest  surviving  son."  But  it  is  said  that  here 
the  words  are  "become  the  eldest  son,"  and  that  a  man 
cannot  become  anything  unless  all  the  conditions  necessary 
to  his  being  so  exist.  But  see  to  what  tliis  leads.  Suppose 
the  words  had  been  "in  case  Rowland  Stanley,  or  John 
Stanley,  or  Charles  Stanley,  the  second,  third,  and  fourth 
sons  of  Sir  Thomas  Stanley,  shall  become  the  eldest,"  there 
would  be  no  ground  for  the  argument  in  question.  Yet 
can  it  be  said  there  is  a  difference  between  those  and  the 
present  words?  'The  fallacy  is  in  coupling  the  word  "be- 
come" with  "son."  It  should  be  coupled  with  "eldest." 
That  is  the  only  thing  that  he  can  become.  He  is  son 
already.  Moreover,  the  testator  says  in  case  either  shall 
become  the  eldest  son,  then  and  in  such  case,  and  so  often, 
&c.  There  is  no  limit  of  time,  and  the  testator  evidently 
supposes  it  may  happen  more  than  once.  I  know  that  the 
(lualification  supposed  by  the  defendant  is  not  one  of  time, 
it  does  not  depend  on  any  effluxion  of  time  but  on  an  event 
whicii  may  happen  in  live  or  fifty  years,  viz.,  the  death  of  a 
son  living  the  father ;  but  I  say  that  the  testator  contem- 
plated a  succession  o^  events  which  he  could  hardly  sup- 
pose would  all  happen  in  Sir  T.  Stanley's  lifetime.  Suppose 
Sir  T.  Stanley  had  been  dead  when  the  will  was  made, 
would  the  language  of  the  shifting  clause  be  unmeaning) 
It  might  be  said  "No,"  for  his  being  dead  might  be  proved 
as  one  of  the  surrounding  circumstances.  Be  it  so.  Sup- 
pose he  had  died  after  the  making  of  the  will,  but  before 
the  testator,  would  the  clause  become  inoperative?  But 
reasons  are  given  to  show  that  what  the  plaintiff  contends  for 
cannot  be  the  meaning  of  the  words,  or  if  it  might  be,  that 
there  is  or  are  one  or  more  preferable.  A  forcible  argument 
is,  that  it  cannot  be  that  the  testator  meant  that  in  the  natu- 
ral course  of  things  the  Stanleys  should  lose  the  devised 
estates,  and  yet  that,  on  the  plaintiff's  contention,  that 
would  happen.  For  that  in  the  ordinary  course  of  nature, 
William  would  survive  his  father,  Rowland  would  survive 
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AVilliara ;  John,  ^Rowland ;  and  Charles,  John;  so  [284 
that  each  of  the  three  brothers  woal4  be  oldest  in  tnrn,  and 
eachlose  the  estate.  The  first  observation  on  that  is,  that; 
(supposing  the  perils  of  infancy  over)  the  eldest  son  will 
probably  survive  his  father,  the  second  the  eldest,  the  third 
the  second,  and  the  fourth  the  third,  at  least  I  suppose  so. 
But  the  consequence  contended  for  is  nevertheless  not  the 
probable  one.  The  probabilities  are  against  any  one  son 
surviving  his  father  and  three  brothers.  Supposing  them 
all  adults,  an  annuity  for  the  lives  of  the  father  and  eldest 
three  sons,  or  the  survivor,  would  be  a  much  better  thing 
than  an  annuity  for  the  life  of  Charles.  But  this  is  not 
worth  pursuing.  I  repeat  what  I  said  on  the  argument. 
There  is  no  mistake  greater  tiian  the  common  one  of  arguing 
that  a  man  did  not  mean  what  he  has  said  because  he  did 
not  mean  all  its  consequences,  forgetting  that  it  may  well 
be  that  they  were  not  present  to  his  mind,  and  that  he  had 
no  meaning  or  intention  about  them.  Assuming  they  were, 
in  this  case  the  will  may  be  capricious,  but  it  would  have  a 
possible  and  probable  operation,  viz.,  Rowland,  John,  or 
Uharles  dying  and  leaving  issue  living  an  elder  brother. 
Let  us  now  see  if  the  suggested  meaning  is  less  capricious  t 
In  the  first  place  the  same  consequences  would  follow  if  the 
three  sons,  William,  Rowland,  and  John,  died  in  succession 
living  their  father,  though  each  left  issue,  a  thing  not  likely 
but  possible.  Another  thing  both  possible  and  probable  or 
not  improbable  is,  that  Rowland  should  die  living  his  father 
and  eider  brother,  leaving  children,  then  the  father  and 
elder  brother  die,  the  latter  childless,  and  yet  John  would 
not  take,  the  eldest  son  of  Rowland  having  the  Stanley 
estates  and  the  devised  estates  ;  or  William  might  die  leav- 
ing children,  Rowland  would  lose  the  estate  and  John  take 
it  and  his  children  keep  it  if  he  died  before  Rowland,  the 
father  still  living.  Or  Sir  Thomas  might  have  died  leaving 
all  four  sons  children,  then  William  might  have  died  a  child, 
and  then  Rowland  would,  according  to  the  construction 
contended  for,  have  both  the  patrimonial  and  devised  estates. 
I  think,  then,  the  meaning  of  the  words  contended  for  by 
the  plaintiff  is  the  natural  meaning,  attended,  indeed,  with 
consequences  the  testator  did  not  intend.  I  think  the  mean- 
ing contended  for  by  the  defendant  is  not  the  natural  mean- 
ing, and  *equally  attended  with  consequences  that  [285 
could  not  have  been  intended.  Another  mark  of  caprice  or 
improvidence  is,  that  no  provision  is  made  for  further  chil- 
dren of  Sir  Thomas  Stanley,  though  he  might  well  have 
them,  as  the  four  sons  ranged  in  age  from  one  to  four 
19  Eng.  Rbp.  104 
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years,  as  is  mentioned  in  the  judgment  of  the  Master  of  the 
Kolls.  If  I  had  to  decide  according  to  what  I  believe  the 
testator  meant  I  should  decide  adversely  to  the  plaintiff. 
For  I  judge  or  guess  that  he  meant  that  if  any  brother 
came  to  the  title  the  estate  shonld  go  from  him  and  his  issue, 
his  reason  probably  being  that  in  such  case  that  son  and  his 
family  would  probably  be  sufficiently  provided  for.  That 
has  happened.  No  doubt  the  testator  might  have  said  so, 
and  has  not.  Mr.  Chitty  gave  a  reason  why  he  did  not 
make  the  estate  go  over  on  the  patrimonial  estates  devolving 
on  either  of  the  sons,  possibly  some  reason  might  be  given 
for  his  not  saying  they  were  to  go  over  if  the  title  devolved. 
But  the  speculation  is  unprofitable,  for  the  case  does  not 
turn  on  its  correctness.  If  I  was  told  he  meant  either  what 
I  consider  he  has  said,  or  what  in  the  judgment  of  the  Lords 
Justices  he  is  considered  to  have  said,  and  I  was  called  on 
to  guess  which  of  the  two  he  meant,  I  should  say  the  latter, 
as  the  less  capricious  and  unlikely.  But  the*  question  is 
not  what  he  meant,  but  what  he  has  said.  I  am  of  opinion 
he  has  said  what  is  contended  for  by  the  plaintiff.  He  has 
made  a  will  which,  whatever  is  the  meaning  of  the  words, 
is  and  must  be  considered  capricious  if  they  express  his  in- 
tention, and  shortsighted  if  they  do  not.  I  have  doubted 
whether  the  clause  could  not  be  treated  as  meaningless  and 
void,  on  the  ground  of  the  irrational  consequences  of  the 
only  meaning  I  can  give  to  it.  No  such  point  has  been  sug- 
gested at  the  bar  or  on  the  bench.  I  will,  therefore,  do  no 
more  than  throw  it  out  for  consideration,  merely  saying,  I 
think  it  could  not  be  sustained.  I  am  of  opinion  the  decree 
should  be  affirmed. 

Solicitors:    Meynell    &  Perriberton;    Oeorge  Bonnor; 
Gregory^  Rowcliffes  <6  Rawle. 


[4  Chancery  DWision,  286.] 
C.A.,  Nov.  29;  Dec.  6,  1876. 

286]  *Plimpton  v.  Spillee. 

[1876    P.    69.] 

Patent — In/rinffemerU — Interlocutory  Injunction-^  Undertaking  by  Defendani  to 
account — Balance  of  Convenience — Stopping  a  Ihtae, 


Discnssion  of  the  principles  on  which  the  court  ought  to  act  in  determiniiig 
whether  to  grant  an  interlocutory  injunction  to  restrain  an  alleged  infringeiaent  of 
a  patent,  or  only  to  require  the  defendant  to  keep  an  account 

This  was  an  appeal  from  a  decision  of  the  Master  of  the 
Rolls. 
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The  writ  was  issued  on  the  11th  of  March,  1876.  By  the 
statement  of  claim,  delivered  on  the  26th  of  April,  1876,  the 
plaintiff  claimed  an  injunction  to  restrain  the  defendants 
irom  infringing  his  patent,  dated  the  16th  of  August,  1865, 
for  improvements  in  the  construction  of  roller  skates,  and 
also  for  an  account  of  profits  made  by  the  defendants  by 
the  sale  of  skates  manufactured  by  them,  or  for  damages. 
The  validity  of  the  plaintiff's  patent  was  established  in  an 
action  of  Plimpton  v.  Malcomson  (').  On  the  16th  of  March 
the  Master  of  the  Bolls,  upon  the  undertaking  of  the  plain- 
tiff to  abide  by  any  order  the  court  might  make  as  to  dam- 
ages, in  case  the  court  shpuld  thereafter  be  of  opinion  that 
the  defendants  should  have  sustained  any,  by  reason  of  the 
order,  which  the  plaintiff  ought  to  pay,  granted  an  injunc- 
tion to  restrain  the  defendants,  until  the  trial  of  the  action 
or  further  order,  from  making,  using,  or  putting  in  practice 
the  invention  described  in  the  plaintiff's  specincation.  On 
the  4th  of  August  the  plaintiff  moved  to  commit  the  defen- 
dants for  a  breach  of  the  injunction.  The  alleged  breach 
was  thQ  sale  by  the  defendants  of  a  kind  of  skate,  known 
as  the  "  Wilson"  skate,  which  the  plaintiff  alleged  to  be  an 
infringement  of  his  patent.  The  defendants  had  commenced 
selling  this  skate  since  the  injunction  of  the  16th  of  March 
had  been  granted.  Before  the  motion  to  commit  came  on  to 
be  heard  a  motion  for  injunction  in  another  action  of  Thorn 
V.  Worthing  Skating  IUnk  Company  was  heard  by' the 
Master  of  ^the*  Rolls.  That  action  was  brought  by  [287 
the  plaintiff  Plimpton  and  a  licensee  from  him  to  restrain 
the  defendant  company  from  infringing  his  patent  by  using 
the  ''Wilson"  skate.  The  Master  of^the  Kolls,  upon  the 
hearing  of  that  motion,  expressed  a  strong  opinion  that  the 
''Wilson"  skate  was  an  infringement  of  the  plaintifTs 
patent,  and  granted  an  injunction  till  the  hearing,  the  plain- 
tiff giving  an  undertaking  as  to  damages.  When  the 
motion  to  commit  the  defendants  in  Plimpton  v.  Spiller 
came  on  to  be  heard,  the  question  whether  the  "Wilson" 
skate  was  an  infringement  of  the  plaintiff's  patent  was  not 
again  argued.  The  Master  of  the  Rolls  did  not  make  an 
order  for  committal,  but,  on  the  undertaking  of  tlie  plain- 
tiff as  to  damages,  granted  an  injunction  to  restrain  the  de- 
fendants until  further  order  from  making  or  selling  any 
skate  like  the  "  Wilson  "  skate.  « 

The  defendants  appealed. 

Davey,  Q.C.,  Norths  Goodeve,  and  ChadwycJc  Healey  for 
the  appellants :    We  contend  that  the  "Wilson"  skate  is 

0)  3  Ch.  D.,  681. 
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not  an  infringement  of  the  plaintiff's  patent.  At  anj'  rate, 
there  is  a  question  to  be  tried,  and  if  the  injunction  is  con- 
tinued our  trade  will  be  destroyed,  and  it  will  be  impossible 
afterwards  to  ascertain  the  damages  which  we  have  sustained. 
The  plaintiff  being  a  foreigner,  his  undertaking  as  to  dam- 
ages is  practically  worthless.  We  are  willing  to  keep  an 
account  of  our  sales  and  profits,  and  to  give  an  undertaking 
to  be  bound  by  the  result  of  the  action  of  Thorn  v.  Worthing 
Skating  Rink  Company,  It  is  very  questionable  whether 
the  coiirt  had  any  jurisdiction  upon  a  motion  to  commit  to 
make  an  order  for  an  injunction. 

•  H.  MattheiDS^  Q.C.,  T.  Asion^  Q.C.,  Waller^  Q.C.,  and 
W,  JV.  Lawson^  for  the  plaintiff:  If  the  defejidants  are 
allowed  to  continue  their  trade,  which  mainly  consists  in 
selling  tb  skating  rink  companies,  the  plaintiff  will  be  com- 
pelled to  proceed  against  all  the  purchasers. 

[James,  L.J.:  There  is  no  action  against  the  defendants 
in  respect  of  the  "  Wilson"  skates.] 

288]  *We  will  undertake  to  try  the  question  whether 
they  are  an  infringement  of  our  patent  in  this  action. 

[James,  L.J.:  I  think  you  must  satisfy  us  that  enough 
has  been  made  out  to  justify  an  order  for  committal.] 

The  order  made  by  the  Master  of  the  Rolls  was  practically 
assented  to.  He  was  of  opinion  that  the  "Wilson"  skate 
was  an  infringement  of  the  plaintiff's  patent,  but  he  did  not 
wish  finally  to  decide  that  question  upon  the  motion,  and 
therefore  he  made  the  order  m  the  form  he  did. 

Davey^  in  reply. 

James,  L.J.:  I  think  that  after  the  full  discussion  this 
case  has  received  I  now  see  my  way  to  the  disposal  of  it  in 
accordance  with  the  principles  and  practice  of  the  court. 
When  I  come  to  consider  what  was  really  done  by  the  Master 
of  the  Kolls  it  is  this:  Though  the  case  assumed  the  form 
of  a  motion  to  commit  for  contempt,  the  fact  of  the  contempt 
was  not  then  made  out  to  the  satisfaction  of  the  court ;  and 
what  the  Master  of  the  Rolls  really  meant  to  do  was,  to 
reserve  the  final  decision  of  the  question  whether  a  contempt 
had  been  committed  until  the  further  hearing,  when  the  case 
would  be  fully  heard  in  some  shape  or  other  upon  the  cross- 
examination  of  the  witnesses,  and  the  fuller  discussion  of 
the  principles,  and  when  further  evidence  might  be  brought 
in;  and  therefore  hQ  said:  ^^I  do  not  now  determine  the 
question.  I  reserve  it.  \  do  not  now  decide,  aye  or  no, 
whether  any  contempt  has  been  committed.  1  think  that 
if  there  has  been  an  infringement  there  has,  beyond  all  ques- 
tion, been  a  contempt.    For  although  the  deiendant  might 
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say,  '  I  did  not  intend  to  conimit  a  contempt,'  yet  if  he  was 
actually  infringing,  thongh  be  thought  he  was  not,  he  was 
still  guilty  of  contempt,  and  mast  be  punished  for  it  in  some 
way  or  other."  The  Master  of  the  Rolls  appears  to  me  to 
have  in  fact  adjourned  the  decision  of  that  question  for  a 
further  and  final  hearing,  exactly  in  the  same  way  as  upon 
an  interlocutory  motion  for  an  injunction  the  question  of 
infringement. is  reserved. 

^Moreover,  it  does  not  seem  to  have  been  really  [289 
questioned  before  the  Master  of  the  Rolls  that,  if  he  took 
tiiat  view  of  the  case,  he  might  deal  with  ""the  motion  as  a 
morion  for  an  injunction,  which  he  in  fact  did. 

Well,  then,  I  think  we  have  got  to  deal  with  it  in  exactly 
the  same  way  as  if  it  were  a  motion  for  an  injunction  against 
a  new  defendant,  the  validity  of  the  patent  having  been  al- 
ready established.  And  then,  of  course,  the  court,  not  form- 
ing an  opinion  very  strongly  either  one  way  or  the  other 
wliether  tliere  is  an  infringement  or  not,  but  considering  it 
as  a  fairly  open  question  to  be  determined  at  the  hearing, 
and  not  to  be  prejudiced  by  any  observation  in  the  first  in- 
stance, reserves  the  question  of  infringement  as  one  which 
will  have  to  be  tried  at  the  hearing,  and  which  it  will  then  have 
to  consider.  Thei-e  will  always  be,  no  doubt,  the  greatest 
possible  difficulty  in  determining  what  is  the  best  mode  of 
Keeping  things  in  statu  quo — for  that  is  really  what  the  court . 
has  to  do— to  keep  things  in  statu  quo — until  the  final  deci- 
sion of  the  question ;  and  then,  of  course,  the  court  says, 
''  We  will  not  stop  a  going  trade.  We  will  not  adopt  a  course 
which  will  result  in  a  very  great  difficulty  in  giving  compen- 
sation on  the  one  side  or  on  the  other."  We  have  to  deal 
with  it  as  a  practical  question  in  the  best  way  we  can.  I 
think,  on  the  whole,  that  the  Master  of  the  Rolls  has  made 
the  right  order,  viz.,  by  granting  the  injunction  and  putting 
the  plaintiff  upon  an  undertaking  to  abide  by  such  order  (if 
aiiy)  as  to  damages  as  the  court  may  think  fit  to  make  if  he 
should  ultimately  turn  out  to  be  in  the  wrong;  and  that  it 
would  not  be  right  in  this  case  merely  to  put  the  defendant 
upon  the  terms  of  keeping  an  account,  which  I  conceive 
might  be  a  very  clumsy  and  inefficient  mode  of  recompens- 
ing the  plaintiff  if  he  should  turn  out  ultimately  to  be  in 
the  right. 

Baggallay,  J.A.:  As  the  other  members  of  the  court 
are  of  opinion  that  the  order  of  the  Master  of  the  Rolls  should 
be  affirmed,  it  is  immaterial  for  the  decision  of  the  case  what 
view  I  may  take ;  but  I  am  desirous  of  stating  very  shortly 
why  I  have  arrived  at  a  different  conclusion.    The  motion 
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was  in  form  to  commit  for  contempt,  and  I  think  it  is  clear 
from  the  facts,  and  particularly  from  the  circninstance  that* 
290J  *the  defendant  practicallv  accepted  the  decision  in 
the  previously  heard  case  of  T/iorn  v.  Wmthing  Skating 
Mini  Company^  that  the  motion  was  treated  by  the  Master 
of  the  Rolls  as  if  it  had  been  a  motion  for  an  injunction. 
Otherwise,  the  simply  accepting  the  decision  in  the  former 
case  on  a  motion  for  injunction  would  hardly  have  met  the 
justice  of  the  case.  Well,  then,  treating  this  as  a  motion 
for  an  injunction  to  restrain  the  defendant  from  continuing 
to  manufacture  any  articles  after  the  form  which  has  been 
called  the  ''Wilson"  skate,  I  am  bound  to  say  that  I  think 
there  is  a  case  to  be  tried  at  the  hearing ;  and  that  being  so, 
the  only  question  is  wliat  should  be  done  in  the  meantime. 

Now  it  has  always  appeared  to  me  that  the  observations 
of  Lord  Langdale  in  the  case  of  Bridson  v.  Mc Alpine  (')  in- 
dicate the  course  which  the  court  should  take  in  a  case  like 
the  present.  He  said  this :  ''There  are  manv  cases  in  which 
it  is  not  clear  either  that  the  patent  is  legally  valid,  or  that 
it  has  been  infringed.  It  depends  on  the  degree  of  doubt 
which  exists  on  these  questions,  whether  the  court  will  grant 
the  interim  injunction.  In  such  cased  it  will  cautiously  con- 
sider the  degree  of  convenience  and  inconvenience  to  the 
parties  by  granting  or  not  granting  the  injunction."  And 
a  little  further  on  he  says:  "According  to  the  doubt  which 
may  exist  in  the  mind  of  the  court  upon  the  facts,  and  ac- 
cording to  the  degree  of  inconvenience  to  the  parties,  the 
court,  not  thinking  lit  to  grant  the  injunction  at  the  time, 
may  take  one  of  several. courses:  it  may  either  refuse  to 
gmnt  the  injunction  simply,  or  it  may  refuse  it  on  the  terms 
of  the  party  undertaking  to  keep  an  account,  or  it  may  direct 
the  motion  to  stand  over  on  the  terms  of  the  plaintiff  pro- 
ceeding to  a  trial  at  law."  Observations  very  much  to  the 
same  effect  were  made  by  Lord  Gotten  ham  in  Neilson  v. 
Thompson  ("),  in  which  he  pointed  out  that  you  might  cause 
very  much  greater  mischief  to  the  defendant  by  granting  an 
injunction,  if  it  should  ultimately  turn  out  that  it  ought  not 
to  have  been  granted,  than  you  would  cause  to  the  plaintiff 
by  postponing  the  injunction  when  there  was  ground  for  its 
being  granted. 

Now  it  appears  to  me  in  the  present  case  that  the  granting 
291]  of  *the  injunction,  if  the  defendant  should  ultimately 
prove  to  be  right,  would  do  him  irreparable  damage.  He 
would  be  restrained  for  some  length  or  time  from  manufac- 
turing these  skates;  it  would  be  impossible  to  ascertain  to 

0)  8  Bear.,  229,  280.  («)  1  Web«.  P.  R.,  278. 
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•what  extent  he  might  liave  earned  on  the  business  of  manu- 
factaring  or  selling  skates,  and  the  amount  of  profits  he 
might  have  made  in  the  meanwhile,  if  he  had  not  been  re- 
strained by  the  injunction.  It  may  well  be — indeed  we  have 
been  told  that  a  vast  number  of  patents  for  these  skates  have 
been  taken  out  in  the  present  year — that  some  new  invention 
will  be  discovered  wliich  will  make  his  invention  useless  in 
the  course  of  some  eight  or  ten  months.  It  seems  to  me  that 
there  will  l:)e  no  means  of  measuring  the  damage  which  he 
wmII  sustain  by  the  injunction  if  he  sliould  eventually  tniu 
out  to  be  riglit.  On  the  other  hand,  if  we  do  not  grant  the 
injunction,  but  require  the  defendant  to  keep  an  account  of 
all  the  skates  he  has  sold  and  the  profits  tie  has  made  b^ 
them  in  the  interval  between  the  present  time  and  the  ulti- 
mate hearing  of  the  cause,  the  means  will  be  afforded  for 
ascertaining  the  loss  which  the  plaintiff  will  have  sustained 
by  the  continuance  by  the  defendant  of  that  which  may  prove 
to  have  been  an  improper  business. 

It  has  been  snggested  that  the  defendant's  undertaking 
may  not  be  of  any  value;  that  the  defendant  may  be  a  man 
of  straw,  and  may  eventually  not  be  able  to  repay  the  roy- 
alties or  profits  which  he  may  have  received.  But  on  the 
other  side,  if  an  undertaking  as  to  damages  is  given  by  the 
plaintiff,  inasmuch  as  he  is  a  foreigner;  it  may  be  absolutely 
impossible  to  obtain  the  damages  from  him.  I  do  not  at- 
tribute much  importance  to  this  argument  one  way  or  the 
other ;  but  it  does  appear  to  me  that  if  damages  havd  to  be 
recovered  from  the  plaintiff,  the  amount  of  them  will  be 
very  much  larger  than  the  amount  which  would  have  to  be 
recovered  as  profits  from  the  defendant.  It  has  been  said 
that  if  this  injunction  is  not  granted  at  once,  it  will  be  neces- 
sary for  the  plaintiff  to  bring  a  number  of  actions  against 
other  persons  for  the  purpose  of  obtaining  injunctions 
against  them.  But,  if  it  is  thought  expedient  to  do  so,  the 
court  may  not  be  satisfied  that  there  has  been  an  infringe- 
ment, and  the  injunctions  may  not  be  granted.  At  any 
rate,  I  do  not  think  that  this  court  would  be  justified  in  re- 
fusing to  do  what  would  be  just  towards  *a  partic-  [292 
ular  party  because  the  doing  that  thing  in  his  favor  might 
be  the  cause  of  ulterior  proceedings  against  persons  who  are 
not  parties  to  this  suit. 

However,  as  I  have  already  said,  the  other  members  of  the 
court  think  that  the  course  which  has  been  taken  by  the 
Master  of  the  Rolls  is  the  one  which  will  best  meet  the  ends 
of  justice.  I  have,  no  doubt,  arrived  at  a  wrong  conclusion, 
but  I  have  thought  it  right  to  state  my  reasons  for  it. 


833  CHANCERY  DIVISION.  [Vol  IV. 

1876  Plimpton  y.  Spiller.  C.A. 

Brett,  J. A.:  I  agree  with  Lord.  Justice  James,  that  the 
order  of  the  Master  of  the  Rolls  is  right.  I  take  it  that,  with- 
out expressing  any  decided  opinion  as  to  what  may  be  the 
result,  sufficient  has  been  maae  out  to  entitle  tlie  plaintiff 
either  to  an  injunction  or  to  an  order  for  the  defendant  to 
keep  an  account.  I  am  very  glad  that  the  difficulty  as  to 
the  form  of  the  original  application  has  been  got  rid  of,  and 
that  being  so,  I  taKe  it  tliat  it  is  established  that  the  one 
order  or  the  other  should  be  made. 

Well,  now,  if  you  assume  tliat  the  defendant  is  in  the 
right,  there  is  no  doubt  that  an  injunction  is  a  great  hard- 
ship upon  him  ;  but  if  3'ou  assume  that  the  plaintiff  is  riglit, 
then  the  mere  keeping  of  an  account  by  the  defendant  seems 
to  me  to  be  a  greats  hardship  on  the  plaintiff,  for  he  would 
be  driven  to  commence  actions  against  the  pun^hasers  from 
and  customers  of  the  defendant,  which  would  obviously 
lead  to  a  multiplication  of  suits.  There  will  be  a  hardship 
on  the  one  side  or  on  the  other,  and  the  Question  is,  ou 
which  side  does  the  balance  appear  to  lie?  Now  if  the  trade 
of  a  defendant  be  an  old  and  an  established  trade,  I  bhould 
sav  that  the  hardship  upon  him  would  be  too  great  if  an 
injunction  were  granted.  But  where,  as  heiv,  the  trade 
of  the  defendant  is  a  new  trade,  and  he  is  the  seller  of 
goods  to  a  vast  number  of  people,  it  seems  to  me  to  be  less 
inconvenient,  and  less  likely  to  produce  irreparable  dam- 
age, to  stop  him  from  selling,  than  it  would  be  to  allow  him 
to  .sell  and  merely  keep  an  acconnt,  thus  forcing  the  plain- 
tiff to  commence  a  multitude  of  actions  agaiust  the  pur- 
chasers. 

Therefore,  as  a  rule  of  conduct,  I  tliink  that  in  such  a 
case  as  this  it  is  better,  where  the  trade  of  the  defendant  is 
293]  a  new  one — *and  not  an  old  established  trade — and 
where  there  are  likely  to  be  many  customers  of  the  new 
trade,  to  say  that  you  will  act  against  the  new  trader  by 
injunction,  whereas  if  he  were  carrying  on  an  old  trade  you 
would  act  in  the  other  way. 

Solicitors  for  plaintiff :   Ward^  Mills,  Witham  &  Lambert 
Solicitor  for  defendant:    W.  W.  Wynne^  agent  for  H. 
Cross,  Prescot 
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Company^^  Ultra  Vire$  Act — Poufer  to  Directors  to  but/  np  Shares — TVafficking  in 
Shares-— Red»tction  of  Capital — Ciaiise  of  Forfeiture  of  Shares  of  Sharehcnder  taking 
Legal  Proceedings  againU  Company, 

A  company,  having  160,000  shares  issued  and  half  paid  up,  passed  a  special  resolu- 
tion that  the  directors  should  have  power  to  apply  the  company's  assets  in  purchasing 
from  any  shareholders  willing  to  sell,  any  numoer  of  shares  not  exceeding  100,000; 
and  that  such  shares  should  not  be  reissued  by  the  directors  without  the  authority 
of  a  general  meeting.  The  company  had  no  power  under  its  memorandum  of  asso- 
ciatiun  or  articles  to  purchase  or  deal  in  its  own  shares  or  accept  surrenders : 

Held  (affirming  the  decision  of  Bacon,  V.C),  that  the  scheqie  was  vltra  vires  and 
invslid,  being  either  an  attempt  to  reduce  the  capital  of  the  company  without  com- 
plying with  the  provisions  of  the  Companies  Act,  1867,  ss.  9-18,  or  else  a  trafficking 
in  the  shares  of  the  company  which  was  not  authorized  by  the  memorandum  of 
association. 

Dictum  in  Teasdal^s  CVew(1)  questioned. 

A  clause  in  the  articles  of  association  provided  that  the  shares  of  any  shareholder 
who  directly  or  indirectly  commenced  or  threatened  any  action,  suit,  or  other  pro- 
ceeding against  the  company  or  the  directors  should  be  forfeited  on  payment  to  nim 
of  the  full  market  value: 

Heldt  that  the  clause  was  invalid. 

This  was  a  motion  by  the  plaintiff,  suing  on  behalf  of  all 
the  shareholders  other  than  the  directors,  for  an  injunction 
to  restrain  the  directors  of  the  International  Financial  Soci- 
ety, Limited,  from  acting  upon  a  resolution  purported  to 
be  carried  on  the  24th  of  August,  1876,  and  from  purchas- 
ing or  taking  any  steps  for  purchasing  any  shares  of  the 
defendants'  society  with  money  belonging  to  the  society. 

The  society  was  registered  in  May,  1863,  with  a  nominal 
capital  of  £3,000,000  in  150,000  shares  of  £20  each,  which 
was  afterwards  reduced  to  £1,600,000  in  160,000  shares  of 
£10  each  on  which  £6  had  been  paid. 

By  the  170th  clause  of  the  articles  of  association  it  was 
provided  that  "The  shares  of  any  shareholder  who  directly 
or  indirectly  carries  on,  commences,  supports,  or  threatens 
any  action,  suit,  or  other  proceeding  at  law  or  in  equity 
against  the  company,  or  *against  the  directors  or  any  [32o 
of  them  in  their  capacity  of  directors,  may,  and  notwith- 
standing the  pendency  of  any  such  proceeding,  and  what- 
ever be  the  ground  or  alleged  ground  of  any  such  proceeding, 
be,  on  the  recommendation  of  the  board,  and  with  the  sanc- 
tion of  a  general  meeting,  absolutely  forfeited  for  the  benefit 
of  the  company ;  but  in  every  such  case  the  company  shall, 
within  fourteen  days  after  the  forfeiture,  pay  to  him  the 

Q)  Law  Rep.,  9  Ch.,  58. 
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full  market  value  of  the  shares  at  the  time  of  the  forfeiture 
thereof,  the  value  in  case  of  difference  to  be  settled  by  arbi- 
tration." 

In  a  report  issued  to  the  shareholders  on  the  12th  of  Au- 
gust, 1876,  and  intended  to  be  submitted  to  an  extraordinary  • 
general  meeting  of  the  shareholders  to  be  held  on  the  24th 
of  August,  1876,  attention  was  called  to  the  circumstance 
that  there  were  two  sections  of  shareholders  in  the  society, 
one  desiring  to  withdraw  from  the  society,  and  for  that  pur- 
pose suggesting  a  winding-up.  The  directors,  however,  did 
not  approve  the  plan  of  winding  up,  on  the  ground  of  its 
expense,  and  because  it  was  contrary  to  the  wishes  of  the 
great  body  of  the  shareholders. 

Another  course  which  had  been  suggested  was,  that  so 
much  of  the  assets  of  the  society  as  could  be  prudently 
spared  should  be  divided  proportionally  among  the  share- 
holders ;  but  this  plan  it  was  considered  to  be  open  to  the 
objection  that  it  would  not  relieve  the  shareholders  from 
their  liability,  but,  on  the  contrary,  would  increase  it  by  the 
amount  per  share  so  returned. 

The  plan  which  the  directors  therefore  recommended  was  to 
apply  a  considerable  part  of  the  cash  and  easily  convertible 
assets  of  the  society  to  purchasing  on  behalf  of  the  society  the 
shares  of  those  who  wished  to  retire  altogether  from  the  un- 
dertaking. They  thought  that  the  disposable  funds  would  be 
sufficient  to  purchase  from  80,000  to  100,000  shares  out  of  *the 
160,000  shares  issued.  In  order  that  the  purchase  might  be 
made  with  perfect  fairness  to  all  parties  a  maximum  price 
(above  which  no  tenders  would  be  accepted)  would  be  an- 
nounced by  circular  to  all  the  shareholders.  A  certain  i)eriod 
would  be  allowed  for  sending  in  tenders  stating  the  number  of 
shares  offered  and  the  price  that  would  be  accepted  for  them. 
If  the  number  tendered  should  not  exceed  the  number  to 
be  purchased,  all  those  at  or  under  the  maximum  would  be 
accepted,  but  if  there  were  any  excess  the  tenders  would  be 
329j  ^accepted  in  the  order  of  price,  beginning  at  the 
lowest,  and,  if  necessary,  making  an  allotment  pro  rata 
among  those  tendering  at  the  highest  price  accepted. 

On  surrender  to  the  society  of  the  shares  tendered  and 
accepted  the  purchase  price  wonld  be  at  once  paid  in  cash. 

The  directors  also  stated  that  they  proposed  to  tender  in  j 

common  with  other  shareholders,  but  yi  order  not  to  stand 
in  the  way  of  the  shareholders  at  large  they  would  give  a 
preference  to  the  tenders  made  by  other  proprietors,  and 
would  withdraw  their  own  tenders  wholly  or  in  part,  as 
occasion  might  require  for  that  purpose. 
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At  an  extraordinary  meeting  held  on  the  24th  of  August, 
1876,  special  resolutions  were  passed,  which  were  coniirmed 
on  the  21st  and  registered  on  the  23d  of  September,  1876, 
authorizing  the  board  to  purchase  from  any  shareholders 
willing  to  sell  such  number  of  the  shares  not  exceeding  100,000 
as  the  board  should  think  fit,  subject  to  certain  terms  and 
conditions  (not  material  to  be  mentioned);  providing  that 
the  shares  so  purchased  or  surrendered  should  not  be  re- 
issued by  the  board  without  the  authority  of  a  general 
meeting,  and  authorizing  the  board  to  do  all  things  neces- 
sary or  expedient  for  the  purpose  of  carrying  these  resolu- 
tions into  effect. 

These  resolutions  were  passed  with  only  four  dissentients, 
of  whom  the  plaintiff  was  one.  He  was  the  holder  of  five 
shares,  and  also  claimed  to  be  a  creditor  to  a  considerable 
amount,  and  had  previously  commenced  an  action  against 
the  company  and  others  to  enforce  his  claim.  The  plaintiff 
commenced  the  present  action  on  the  17th  of  August,  1876, 
before  the  meeting  was  held,  and  after  the  first  of  the  two 
meetings  he  applied  to  the  vacation  judge  for  an  injunction, 
but  the  motion  stood  over  to  November  by  consent  to  allow 
the  shareholders  to  confirm  and  register  the  resolutions 
passed  at  the  first  meeting,  which  was  accordingly  done ; 
the  defendants  undertaking  not  to  carry  them  into  effect 
until  the  motion  had  been  heard. 

At  a  subsequent  meeting  of  the  shareholders  a  resolution 
was  passed  purporting  to  forfeit  the  shares  of  the  plaintiff 
in  accordance  with  the  170th  clause  in  the  articles,  and  the 
market  value  of  the  shares  was  tendered  to  him,  but  not 
accepted  by  him. 

*The  motion  came  on  before  the  Vice-Ohancellor  [330 
Bacon  on  the  9th  of  November,  1876. 

Kay^  Q.C.,  Hemming^  Q.C.,  and  Cutler^  for  the  plaintiff. 

Cotton^  Q.O.,  Sir  H.  Jackson^  Q.O.,  and  Macnaghten^  for 
the  defendants. 

Bacon,  V.O.  :  It  always  happens  in  cases  like  the  present 
there  are  considerable  difficulties,  and  the  constitution  and 
intention  of  the  company  are  to  be  kept  in  view.  This  com- 
pany, having  been  established  a  good  many  years,  and  being 
in  a  somewhat  embarrassed  state,  and  being  involved  in 
litigations,  aiid  for  some  reasons  or  other  finding  it  necessary 
to  change  the  course  of  their  business,  and  in  fact  to  di- 
minish their  capital,  resort  to  the  contrivance  which  is  con- 
tained in  these  resolutions,  and  they  do  it  in  the  frankest 
manner  possible.  The  report  which  is  sent  to  the  share- 
holders represents  no  doubt  what  were  the  circumstances  of 


836  CHANCERY  DIVISION.  [Vol.  IV. 

1876  Hope  y.  International  Financial  Society.  C.A. 

the  company,  and  what  were  their  intentions.  What  they 
announce  is  tliat  they  had  considered  the  plans  which  had 
been  proposed  to  them  for  meeting  the  wishes  of  those  share- 
holders who  at  various  times  had  expressed  tlieir  desire  to 
withdmw  from  the  society  without  the  sacrifice  which  a 
pressure  of  the  sales  on  the  market  would  involve.  Then 
they  state  that  the  board  have  arrived  at  a  definite  con- 
clusion on  the  subject,  which  they  submit  to  the  sharehold- 
ers for  their  approval. 

[His  Lordship  then  referred  to  the  statements  made  in 
the  report,  and  the  scheme  proposed  by  the  directors,  and 
continued:] 

Now  what  is  that,  in  the  plain  sense  of  the  word,  but  a 
diminution  of  the  capital  by  applying  the  assets,  or  so  much 
of  them  as  they  think  fit,  for  the  purpose  of  buying  out  the 
shareholders  who  mav  be  desirous  of  retiring,  and  at  the 
same  time  avoiding  the  inconvenience  of  winding  np?  Is 
there  any  authority  in  the  articles^— is  there  any  power  con- 
tained in  the  acts  of  Parliament,  or  either  of  them,  except 
under  the  conditions  which  are  imposed  by  the  act  of  1867, 
which  enables  the  company  to  divert  the  money  which 
is  subscribed  by  the  shareholders  for  the  purposes  of 
331]    *carryin^  on  the  business,  from  the  ordinary  pur- 

Eoses  for  which  it  was  subscribed,  and  for  which  the  share- 
olders  are  liable,  and  apply  it  in  buying  up  the  shares  of 
the  shareholders  who  wish  to  withdraw  1  I  am  at  a  loss  to 
find  any  such.  TeasddU^s  CaseC)  and  the  other  authori- 
ties which  have  been  referred  to  do  not  in  the  slightest  de- 
gree justify  that.  All  that  case  decided  is,  that  the  court, 
finding  that  what  had  been  done  had  been  done  in  good 
faith  and  without  any  intention  of  diminishing  the  capital 
of  the  company,  and  that  the  company  had  made  certain 
arrangements  for  the  cancellation  of  shares,  the  court,  after 
the  length  of  time  that  had  elapsed,  did  not  think  fit  to  dis- 
turb the  transaction.  Beyond  that  there  is  no  authority  to 
be  derived  from  Teasdat^s  Case^  or  from  any  other  that  I 
know  of.  The  law  I  take  to  be  plain,  and  covered  by  many 
decided  cases,  that  it  is  not  competent  to  a  company  to  take 
the  moneys  which  have  been  subscribed  for  its  capital  for 
the  purpose  of  buying  up  the  shares  of  that  company.  Now 
that  is  what  is  done  in  this  case ;  that  is  what  the  plaintiff 
here  desires  to  prevent.  And  he  says,  I  think  justly,  that 
the  general  meeting  could  not  by  their  resolution  do  that 
which  is  not  contemplated  by  the  articles  or  by  the  memo- 
randum of  association,  and  which  has  no  authority  but  the 

(I)  Law  Rep.,  9  Ch.,  64. 
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authority  which  is  given  by  the  resolution  then  passed. 
The  plaintiff  thereu]X)n  asks  that  the  defendants  may  be  re- 
strained from  acting  upon  this  resolution,  and  from  pur- 
chasing any  shares  of  the  defendant  society  with  money 
belonging  to  the  society.  The  argument  on  the  part  of  the 
defendants  has  failed  to  convince  me  that  there  is  any  au- 
thority either  in  the  articles  or  to  be  derived  from  the  nature 
of  the  transaction  which  justified  them  in  placing  out  of  their 
control  moneys  which,  among  other  purposes,  were  directly 
applicable  to  the  payment  of  their  debts,  and  thus  letting 
off  those  shareholders  who  desired  to  withdraw.  K  they 
could  do  that,  it  would  be  easy  for  companies  not  intending 
to  act  honestly — though  I  have  no  doubt  this  company  did 
intend  to  act  honestly,  and  I  would  not  be  understood  to 
express  a  suspicion  or  doubt  upon  that  subject — by  proxies 
and  voters  at  a  general  meeting,  to  dispose  of  the  wnole  of 
the  assets  of  the  company  in  favor  of  selected  shareholders, 
exhaust  the  whole  of  the  funds,  and  leave  the  creditors  un- 
paid, or  leave  them  to  *get  what  they  could  by  what-  [332 
ever  means  were  open  to  them^  That  will  be  the  result  of 
this  case  if  the  money  required  to  purchase  these  shares 
should  exhaust  the  whole  of  the  resources  of  the  company. 
What  state  are  the  creditors  in?  I  cannot  disregard  their 
interests.  It  is  true  I  have  before  me  no  jcomplaint  made 
by  creditors,  nor  do  I  for  that  purpose  consider  the  fact  as- 
serted by  the  plaintiff,  that  he  is  a  creditor.  But  he  is  a 
shareholder  also,  and,  as  a  shareholder,  it  is  his  right,  and 
it  is  also  his  dutv,  to  see  that  the  moneys  of  the  company 
are  applied  to  their  legitimate  purpose.  Having  regard  to 
the  articles  and  the  memorandum  of  association,  to  the  act 
of  Parliament,  and  to  the  cases  which  have  been  decided,  I 
cannot  think  that  it  is  a  legitimate  application  of  these  as- 
sets of  the  company,  which  are  not  wanted,  as  it  seems,  for 
any  present  purposes  of  business,  to  expend  them  in  the 

f^urcTiase  of  tnose  shares.  In  my  opinion  that  is  an  unlaw- 
ul  thing  for  the  company  to  do,  and  although  this  question 
can  only  be  decided  properly  at  the  hearing,  I  think,  upon 
the  balance  of  convenience,  it  will  be  more  convenient,  and 
I  feel  it  will  be  much  more  just,  that  the  proceeding  which 
was  about  to  be  taken  under  the  resolution  should  be  sus- 
pended until  the  rights  of  the  parties  can  be  more  deliber- 
ately and  conclusively  determined. 

Then  with  regard  to  the  170th  article,  I  cannot  copceive 
that  the  meaning  of  the  article  is,  that  if  the  company  holds  a 
general  meeting  and  sanctions  a  most  unlawful  thing,  a  most 
unlawful  and  dishonest  thing,  and  a  shareholder  complains 
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of  that  and  takes  proceedings,  he  is  precluded  by  the  170th 
article,  which  strips  him  of  his  shares  and  deprives  him  of 
any  right  in  respect  of  his  shares.  His  rights  as  a  member 
of  the  constitution  still  remain,  and,  as  I  have  said  before, 
I  think  his  duty  also  requires  that  he  should  interfere  to 
prevent  an  improper  application  of  the  funds  of  the  society. 


Prom  thi^  decision  the  defendants  appealed,  and  the  ap- 
peal came  on  to  be  heard  on  the  18th  or  December,  1876. 

Cotton^  Q.C.,  Davey^  Q.C.,  and  Macnaghten^  for  the 
appellants:  The  scheme  proposed  by  the  directors  and 
adopted  by  the  company  was  perfectly  bona  fide^  and  no 
333]  fault  can  be  found  with  it  *unless  it  can  be  shown 
that  it  was  beyond  the  powers  of  the  company  to  make  such 
an  arrangement.  The  only  questions  are,  therefore,  first, 
whether  if  the  power  so  to  deal  with  the  shares  had  been  in- 
serted in  the  articles  of  association,  the  scheme  would  have 
been  good ;  and,  secondly,  whether  it  made  any  difference 
that  the  power  was  given  to  the  directors  by  a  special  reso- 
lution passed  subsequently.  On  the  first  point  it  has  been 
repeatedly  held  that  a  power  given  to  the  directors  in  the 
articles  of  association  to  purchase  and  accept  surrenders  of 
the  shares  is  good :  Thomas*  Case  (*) ;  WrigJiVs  Case  (') ; 
SnelVs  Case  (") ;  Teasdale^s  Case  (*).  In  the  last-mentioned 
case  the  Lord  Justice  James  is  reported  to  have  said(*): 
''There  is  no  doubt  that  a  company  may  give  itself  power 
to  purchase  its  own  shares,  to  take  surrenders  of  shares,  and 
to  cancel  the  certificates  of  shares." 

[James,  L.J. :  Is  there  any  authority  for  my  observation, 
80  far  as  it  relates  to  the  power  to  purchase  shares?] 

Thomas*  Case  goes  distinctly  to  that  extent.  If  the  power 
would  have  been  good  if  inserted  in  the  articles,  it  was 
equally  good  when  given  by  special  resolution  properly 
confirmed.  The  power  may  be  given  and  exercised  at  the 
same  meeting:  CampbelVs  Case  (•). 

The  arrangement  in  the  present  case  is  represented  by  the 
respondents  as  being  either  a  reduction  of  the  capital  of 
the  company,  and  therefore  void,  because  the  provisions  of 
the  Companies  Act,  1867  (30  &  31  Vict.  c.  131),  were  not  com- 
plied with,  or  else  a  trafficking  by  the  company  in  its  own 
shares.  It  was  neither.  If  the  sliares  were  not  reissued  it 
was  npt  a  reduction  of  the  capital  of  the  company ;  it  was 

(»)  Law  Rep.,  18  Eq.,  43 Y.  (••)  Law  Rep.,  9  Ch..  54. 

(«)  Law  Rep.,  12  Eq.,  331.  (»)  Law  Rep.,  9  Ch,,  68. 

(»)  Law  Rep.,  6  Ch.,  22.  (•)  Law  Rep.,  9  Ch.,  1,  19. 
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only  a  reduction  of  the  assets:  and  there  is  nothing  ^^Z^ra 
vires  in  that.  The  assets  of  a  company  are  always  reduced 
whenever  an  improvident  bargain  is  made,  but  the  court 
will  not  interfere  to  restrain  a  diminution  of  assets,  or  it 
would  have  to  restrain  all  imprudent  speculations.  The 
word  '*  capital"  is  an  equivocal  term,  and  in  one  sense  every 
forfeiture  of  shares  is  a  reduction  of  capital,  but  a  forfeiture 
has  never  been  held  for  that  ^reason  to  be  ultra  vires.  [334 
If  the  company  were  to  become  insolvent  and  to  be  wound 
up,  the  shareholders  who  were  released  would  remain  liable 
to  the  creditors  for  a  year;  there  is  therefore  no  injustice  to 
the  existing  creditors.  But  in  fact  it  was  intended  to  reissue 
the  shares,  but  this  was  to  be  done  only  upon  a  special 
resolution  of  the  company.  .  It  is  a  very  usual  thing  for  the 
articles  of  association  to  provide  that  only  Half  or  some 
other  proportion  of  the  number  of  shares  fixed  by  the  mem- 
orandum shall  be  issued  without  a  special  resolution;  and 
that  provision  has  never  been  held  a  reduction  of  capital,  or 
a  violation  of  the  12th  section  of  the  Companies  Act,  1862. 

Nor  was  this  scheme  a  trafficking  in  the  shares.  There 
was  no  intention  of  making  a  profit  by  purchasing  and  then 
reissuing  the  shares;  and  such  a  purchase  as  the  present 
has  never  been  considered  by  the  Stock  Exchange  as  a  viola- 
tion of  their  rule  against  a  company  buying  and  selling  its 
own  shares. 

We  also  contend  that  the  plaintiff  has  no  locus  standi^ 
for  by  taking  legal  proceedings  against  the  company  he  has 
rendered  his  shares  liable  to  forfeiture  under  the  170th 
clause  of  the  articles  of  association,  and  this  forfeiture  has 
been  completed. 

[James,  L.  J.:  We  cannot  listen  to  that  argument.  Any 
stipulation  that  a  shareholder  shall  not  appeal  to  a  court  of 
justice  must  be  bad.] 

At  all  events,  as  the  plaintiff  stands  almost  alond  in  his 
opposition  to  the  wishes  of  the  other  shareholders,  the  court 
Will  refuse  to  listen  to  him:  In  re  SoiUh  Barrule  Slate 
Quarry  Gompaily  (*). 

Kay^  Q.C.,  Hemming^  Q.C.,  and  Cuiler^  for  the  plaintiff  : 
The  transaction  was  ultra  vires^  and  it  was  the  duty  as  well 
as  the  light  of  each  individual  shareholder,  if  he  objected  to 
it,  to  endeavor  to  prevent  it.  In  some  oif  the  cases  the 
court  has  been  reluctant  to  disturb  a  concluded  transaction 
at  the  instance  of  a  dissentient  shareholder,  on  the  principle 
that  fieri  non  debet^  factum  valet  But  here  we  applied  to 
restrain  the  directors  from  carrying  out  the  scheme  directly 

{})  Law  Bep.,  8  £q.,  688. 
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the  report  was  published.  We  say  that  this  scheme  was 
not  authorized  by  the  articles  of  association.  Tlie  resolu- 
tion did  not  profess  to  alter  the  articles,  nor  was  any  notice 
335J  *given  that  the  meeting  was  called  with  that  obiect, 
which  ought  to  have  been  done  if  an  alteration  was  intended  : 
Lawe^s  Case  (*).  But  even  if  the  meeting  had  formally  and 
legitimately  altered  the  articles,  it  could  not  have  sanctioned 
such  a  scheme  as  this.  It  is  compared  to  the  common  case 
of  forfeiture  of  shares  for  default  in  payment,  it  was  no 
such  thing ;  it  was  a  scheme  for  buying  at  a  higher  price 
than  the  market  price  the  shares  ot  a  wnole  class  of  share- 
holders out  of  the  assets  of  the  company.  If  they  meant  to 
extinguish  the  ^shares,  they  were  diminishing  the  capital  of 
the  company  in  a  manner  not  ajithorized  by  the  Companies 
Act,  1867,  ss.  9-13.  None  of  the  cases  cited  support  the 
validity  of  such  a  power  as  this.  They  all  relate  to  the 
surrender  and  forfeiture  of  shares  for  special  reasons  with 
a  view  to  reissuing  them,  and  none  of  them  cover  the  case 
of  a  surrender  of  shares  with  the  object  of  reducing  the 
capital  on  which  shareholders  are  liable.  If,  on  the  other 
hand,  the  directors  intended  to  reissue  these  shares  at  some 
future  time,  they  could  only  do  so  by  purchasing  them  in 
the  name  of  a  trustee  and  reselling  them.  This  would  be 
trafficking  in  shares,  which  the  company  was  hot  authorized 
to  do,  and  the  unanimous  consent  of  the  whole  bodv  of 
shareholders  could  not  make  the  act  valid :  Ashbury  Mail- 
^CLP  Carriage  and  Iron  Company  v.  RicJie  ('). 

SThey  were  stopped  by  the  court] 
Fames,  L.J.:  1  am  of  opinion  in  this  case  that  the  order 
of  the  Vice-Chancellor  ought  to  be  affirmed.  Mr.  Kay,  it 
appears  to  me,  has  succeeded  in  placing  his  opponents  x)n 
the  horns  of  a  dilemma.  Either  this  is  a  purchase  of  shares 
in  the  sense  of  trafficking  in  shares,  which  is  a  purchase 
not  authorized  by  the  memorandum  of  association,  or  it  is 
an  extinguishment  of  the  shares  and  therefore  a  reduction 
of  the  capital  of  the  company.  But  it  appears  to  me,  and 
did  appear  to  me  from  the  first,  and  the  argument  has 
strengtnened  me  in  that  opinion,  that,  looking  at  the  trans- 
actions and  the  substance  of  them,  it  is  really — ^liowever 
honestly  it  may  have  been  intended  by  these  parties,  who, 
I  dare  say,  thought  no  harm  would  come  of  it — ^a  scheme  to 
336]  divide  the  assets  *between  the  shareholders  under 
the  guise  of  the  company's  purchase  of  the  shares — a  device, 
in  fact,  to  evade  the  provisions  of  the  law  regulating  the 
reduction  of  capital.    That  is^  as  it  appears  to  me,  what  it 

0)  1  D.  M.  <fr  G.,  421.  0)  Law  Rep.,  7  H.  L.,  663. 
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really  comes  to.  The  Vice-Ohancellor  was  right  in  sajinff 
that  that  cannot  be  done,  either  in  the  form  of  additional 
articles  or  otherwise.  Why  the  Legislature  thought  fit  to 
prevent  the  reduction  of  capital,  I  do  not  know.  There 
may  have  been  very  good  reasons  for  it.  The  Legislature 
has  made  express  provisions  for  preventing  the  reduction 
of  capital  in  these  limited  companies,  except  in  a  particular 
manner  and  with  particular  safeguards  for  the  protection  of 
trade.  That  has  not  been  done  here.  As  it  seems  to  me, 
there  was  an  attempt  to  do  it  in  another  mode,  and  without 
those  safeguards. 

We  have  been  referred  to  several  cases  in  which  a  power 
to  accept  surrenders  of  shares,  and  the  more  common  case 
of  a  power  to  declare  a  forfeiture  of  shares  and  to  deal  with 
those  forfeited,  have  been  held  to  be  good.  I  am  reported 
to  have  said  in  one,  TeasdaZ^s  Ca8e{'),  that  the  power  to 
purchase  shares  would  be  good.  I  am  not  quite  sure  whether 
that  was  not  too  wide  a  deduction  from  the  cases  to  which  I 
was  then  referring,  and  certainly  it  was  not  necessary  for  the 
decision  of  the  case.  But  however  that  may  be,  when  the 
company  deals  with  an  individual  shareholder,  and  does 
what  appears  to  be  right  under  the  circumstances,  namely, 
to  accept  the  surrender  from  the  shareholder  who  cannot 
pay,  and  to  release  him  from  further  liability,  that  might 
be  good,  although  incidentally,  and  to  a  small  extent  it  may 
be  said  to  diminish  the  capital.  Of  course  the  diminishing 
of  the  capital  would  not  be  the  object  of  an  act  of  that  kind, 
and  it  would  not  be  the  intention  of  the  Legislature  to  in- 
terfere with  ordinary  matters  of  business  of  that  kind. 
Those  cases  seem  to  me  to  afford  no  kind  of  color  for  a 
transaction  like  this,  in  which  out  of  160,000  shares  100,000 
shares  might  have  been  extinguished.  I  think,  without 
reference  to  what  passed  at  the  meeting,  the  resolutions  are, 
on  the  face  of  them,  ultra  vires^  but  I  will  refer  to  what  took 
place  at  the  meeting  to  this  extent,  that,  independently  of 
anything  said  or  done  by  the  solicitor  or  by  the  directors 
there,  it  seems  to  me  very  questionable,  at  least,  whether 
*any  resolution  passed  at  any  meeting  of  shareholders  [337 
would  be  a  valid  resolution  if  it  was  intended  to  result  in 
their  dividing  the  assets  between  them,  or  in  their  receiving 
some  pecuniary  consideration  as  a  consequence  of  the  vote 
which  they  were  then  passing.  The  appeal  must  be  dis- 
missed with  costs. 

Baggalla Y,  J.  A. :  I  am  of  the  same  opinion.  It  appears 
to  me  that  the  resolutions  which  were  passed  on  the  24th  of 

P)  Law  Rep.,  9  Ch.,  58. 

19  Eng.  Rep.  106 
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August,  and  which  were  confirmed  on  the  21st  of  Septem- 
ber, were  in  substance  resolutions  for  the  reduction  of  the 
capital  of  the  company.  No  doubt  it  might  have  been  done 
•with  a  view  to  the  winding-up  of  the  company  in  preference 
to  the  ordinary  process  of  winding  up,  but  they  were  in 
substance  resolutions  to  reduce  the  capital  of  the  company 
which  then  consisted  of  £1,500,000  to  an- extent  not  exceed- 
ing £1,(X)0,000.  Now  I  am  of  opinion  that  at  the  time  when 
those  resolutions  were  passed  there  was  no  power  to  reduce 
the  capital  of  the  company  except  by  pursuing  the  course 
pointed  out  by  the  act  of  1867.  The  act  which,  until  the 
act  of  1867  was  passed,  was  in  force  was  that  of  1862, 
and  this  expressly,  provided  that  no  alteration  should  be 
made  by  the  company  in  the  condition?  contained  in  the 
memorandum  of  association  except  those  which  were  pre- 
viously mentioned,  which  included  the  increase  of  the  capi- 
tal of  the  company,  but  did  not  include  its  diminution. 
And,  indeed,  in  1868  that  course  seems  to  have  been  pursued 
by  this  company,  for  when  it  was  determined  then  to  reduce 
th^  capital  of  the  company  from  £3,000,000  to  £1,600,000, 
having  first  of  all  varied  the  articles  of  association  in  a  form 
which  provided  that  the  company  might  from  time  to  time, 
by  special  resolutions,  modify  the  conditions  contained  in 
the  memorandum  of  association  so  as  to  reduce  its  capital, 
it  then  proceeded  by  a  second  resolution  to  resolve  that  the 
capital  of  the  company  should  be  reduced  from  £3,000,000 
to  £1,600,000.  The  resolutions  on  that  occasion  appear  to 
have  been  regularly  registered  and  confirmed  in  manner 

fointed  out  by  the  act  of  Parliament.  That  is  the  way,  and 
think  the  only  way,  in  which  at  the  present  time  the  cap- 
ital should  be  reduced.  I  was  anxious  during  one  portion 
338]  of  the  argument  to  ascertain  *whether  the  point  was 
still  open  with  regard  to  the  intention  to  apply  for  a  con- 
firmation of  what  had  been  done,  but  I  was  distinctly  an- 
swered that  the  appellants  rested  their  case  on  the  present 
occasion  on  the  ground  that  what  was  intended  to  be  done 
by  those  resolutions  was  not  a  reduction  of  the  capital. 

Teasd.ale's  Casei^)  and  CampbeWs  Case{')  have  been  re- 
ferred to  in  the  course  of  the  argument,  but  they  do  not 
appear  to  me  really  to  have  any  material  bearing  on  the 
case  now  under  consideration.  In  Teasdale^s  Case  the  reso- 
lutions were  only  for  the  surrender  of  certain  shares  in  the 
capital  of  the  company  in  exchange  for  another  issue  of 
shares  in  the  capital  of  the  same  company,  and  the  resolu- 
tions were  assented  to  by  all  the  shareholders,  and  it  is  so 

(>)  Law  Rep.,  9  Ch.,  64.  O  Law  Rep.,  9  CK,  1. 
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expressly  stated  in  the  case.  The  amount  of  capital  un- 
called up  was  increased  by  the  effect  of  the  resolution,  so 
that  the  creditors  really  suffered  no  injury  from  it,  and  the 
transaction  sough c  to  be  impeached,  as  far  as  regards  the 
particular  individual,  bad  taken  place  seven  years  before, 
and  everybody  had  acted  upon  the  faith  of  it.  I  think  there 
were  sumcient  grounds  in  tliat  case  to  come  to  the  decision 
which  was  arrived  at.  The  facts  in  CampbelVs  Case  were 
somewhat  different,  for  in  that  case,  and  also  in  Hippislej/s 
Casey  which  was  disposed  of  at  the  same  time,  each  of  the 
parties  to  the  transaction  had  accepted  the  shares  on  the 
faith  of  the  resolution,  and  did  not  take  proceedings  to 
escape  from  liability  for  several  years  afterwards.  That  ap- 
pears to  me  plain  from  Lord  Selborne's  observations  in  tne 
course  of  his  judgment,  in  which  he  saysC) :  "It  appears, 
however,  to  us,  upon  the  evidence  as  it  now  stands,  that,  as 
a  matter  of  fact,  tfie  B^nk  of  Hindastan  did  really  and  bona 
fide  acquire  and  purchase  (by  a  title  which,  though  origi- 
nally defective  as  against  some  of  the  shareholders  in  the 
Imperial  Bank,  was  in  the  end  confirmed  so  as  to  become 
unimpeachable),  the  business  and  property  of  the  Imperial 
Bank."  It  was  confirmed  by  the  actions  of  the  parties,  who 
thought  at  the  time  to  escape  from  liability.  On  the  whole, 
I  think  the  conclusion  arrived  at  by  the  Vice- Chancellor  is 
correct,  and  that  this  appeal  must  be  dismissed. 
•  *Brett,  J.A.:  Although  these  resolutions  be  made  [339 
to  have  the  force  of  articles  by  reason  of  their  being  passed 
according  to  the  provisions  of  the  articles  of  association,  they 
are  void  by  reason  of  the  12th  section  of  the  Companies  Act, 
1862,  if  they  altered  or  modified  any  condition  of  the  memo- 
randum of  association,  which  is  forbidden  by  that  section. 
Now,  it  has  been  said  that,  even  although  some  of  these  reso- 
lutions would  have  that  effect,  yet  that  others  would  not,  and 
that  the  result  ought  to  be  that  only  a  part  of  the  resolu- 
tions should  be  declared  void ;  but  it  seems  to  me  that  it 
would  be  wrong  to  consider  these  resolutions  as  distinct  reso- 
lutions. They  are,  in  effect,  all  one  resolution  for  the  purpose 
of  producing  a  desired  result,  and  they  must  be  considered 
as  a  whole  as  if  they  were  one  article.  Now,  I  think  that  the 
amount  of  capital  which  may  be  embarked  in  a  company, 
and  which  amount  is  named  in  the  memorandum  of  associ- 
ation, is  a  condition  of  the  memorandum  of  association.  So 
also  is  the  kind  of  business  which  the  company  has  to  carry 
on.  Both  of  these  are  conditions  contained  m  the  memo- 
randum of  association,  and  the  alteration  of  either  of  those 

0)  Law  Rep.,  9  Ch.,  18. 
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conditions  is  an  alteration  forbidden  by  the  12th  sectioo. 
Therefore  the  question  comes  to  be,  whether  these  resola- 
tions,  taken  as  a  whole,  if  they  were  to  have  the  effect  of 
articles,  would  alter  either  the  amount  of  capital  which  is 
named  in  the  memorandum  of  association  as  tne  amount  of 
capital  which  may  be  embarked  in  the  business,  or  would 
alter  the  kind  of  business  which  the  company  in  the  memo- 
randum of  association  was  formed  to  carry  on.  Now,  if 
these  resolutions  do  aitiount  to  a  resolution  that  the  shares 
which  are  to  be  purchased  are  not  to  be  reissued,  then  if 
^ou  assume  them  to  be  binding  articles,  no  subsequent  meet- 
ing could  reissue  them,  except  for  the  words  at  the  end  of 
the  second  resolution.  If  tney  do  amount  really  to  a  pro- 
hibition against  a  reissue,  assuming  them  to  be  binding  ar- 
ticles, they  bind  the  future  members  of  the  company  just  as 
much  as  the  present. 

Taking  those  to  be  the  preliminary  decisions  to  which  we 
ought  to  come,  I  agree  with  the  Lord  Justice  that  the  dilem- 
ma is  made  perfect ;  for  if  you  assume  that  there  was  to  be 
a  reissue  of  these  shares  the  shares  are  not  cancelled,  they 
are  existing  shares,  and  the  only  way  of  getting  rid  of  them 
340]  again  is  to  sell  them.  It  is  *said  that  a  selling  of 
shares  is  not  of  itself  a  trafficking  in  shares.  Well,  that 
may  be  quite  true.  If  I  make  a  present  of  a  horse  I  cannot 
be  said  to  be  dealing  in  horses ;  but  I  apprehend  if  I  buy  a 
horse  for  the  purpose  of  selling  it  again,  1  do  deal  in  a  horse.. 
So  here,  if  you  take  that  to  be  the  reasonable  meaning  of 
the  resolution,  then  the  resolution  is  this,  that  the  company 
are  to  buy  the  shares  for  the  purpose  of  reissuing  them,  that 
is,  for  the  purpose  of  selling  them  again.  They  do  not  say 
so  in  terms,  but  that  is  the  necessary  effect  of  what  they 
intend  to  do  by  the  resolution.  That  seems  to  be  a  traffick- 
ing in  shares,  and  a  carrying  on  of  the  business  which  is  not 
within  the  terms  of  the  memorandum  of  association.  It  is 
true  that  that  may  not  be  a  continuing  business,  but  no  more 
was.  that  which  was  done  in  the  case  of  the  Ashbury  Rail- 
way Carriage  and  Iron  Company  v.  Jiiche{').  That  was 
only  to  be  one  transaction,  but  because  the  transaction  was 
a  business  transaction  not  contemplated  or  mentioned  in 
the  memorandum  of  association  it  was  not  allowed.  If  that, 
therefore,  was  the  intention  of  this  resolution,  then  it  broke 
the  rules,  by  enabling,  or  by  forcing  the  company  to  enter 
upon  a  business  which  is  not  mentioned  in  the  memorandum 
of  association.  But  if  it  was  not  intended  to  reissue  these 
shares,  then  it  seems  to  me  to  follow  that  the  amount  of 

(0  Law  Rep.,  1  H.  L.,  668. 
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capital  represented  by  them  was  necessarily  extinguished. 
It  IS  true  to  say  that  the  mere  power  to  accept  a  surrender 
or  a  mere  power  of  forfeiture  does  not  alter  the  memoran- 
dum of  association,  because  it  is  only  accepting  a  surrender 
from  one  shareholder  for  tbe  purpose  of  procuring  another 
shareholder,  or  forfeiting  the  shares  of  one  shareholder  for 
the  purpose  of  obtaining  another  shareholder  ;  the  amount 
of  capital  issuable,  or  which  the  company  has  power  to 
issue,  is  not  modified  at  all.  But  in  this  case,  if  these 
100,000  shares  are  to  be  purchased,  in  the  way  contemplated 
by  these  resolutions  and  are  never  to  be  issued  again,  then, 
instead  of  a  capital  of  £1,600,000  being  capable  of  being 
issued,  only  £500,000  would  have  been  capable  of  being 
issued.  Therefore  the  amount  of  capital  which  is  named  in 
the  memorandum  of  association  as  the  issuable  capital  is 
diminished  from  £1,600,000  to  £600,000.  It  is  true  that  the 
words  of  the  memoi-andum  of  association  are  *8aid  [341 
not  to  be  intended  to  be  altered,  but  that  is  not  what  is  said 
in  the  12th  section.  It  does  not  say  the  memorandum  of 
association  may  not  be  altered.  It  says  that  you  may  not 
alter  the  conditions  contained  in  the  memorandum  of  asso- 
ciation, and  if  the  amount  of  capital  is  one  of  those  condi- 
tions, you  may  not  alter  that  amount  of  capital.  Therefore, 
if  that  be  the  meaning  of  the  resolutions,  they  break  the 
rule  by  altering  the  amount  of  capital  which  is  the  amount 
contained  in  the  memorandum  of  association.  That  the 
resolutions  must  mean  one  thing  or  the  other  seems  to  me 
clear.  It  is  true  that  if  you  read  the  words  in  one  sense,  it 
may  be  said  that  there  is  a  power  to  reissue,  but,  looking 
at  the  resolutions  by  themselves,  and  at  the  scheme  of  them, 
it  seems  to  me  wrong,  and  therefore  impossible,  to  come  to 
the  conclusion  that  that  was  the  re^^l  intention  of  the  resolu- 
tions. The  real  intention  was  to  diminish  the  amount  of 
issuable  capital,  and  that  is  an  alteration  of  the  capital 
named  in  the  memorandum  of  association,  and  is  a  material 
alteration,  therefore,  of  the  memorandum  of  association. 

Solicitors  for  appellants :  Bircham  &  Co. 
Solicitors  for  respondent :  Kynaston  cB  Gasgtcet. 
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ABORTION. 
See  Ckdosal  Law,  6T0. 


ACCIDENT. 

See  Crdonal  Law,  673. 

Watbb  and  Watebooue8B8,  886, 
840  tioU, 


ACT  OF  GOD.      • 

See  Watxk  A3n>  Watekooubsbs,  886, 
840  note. 


ADMINISTERING  NOXIOUS  THING. 
See  Cedonal  Law,  670. 


ADMIRALTY. 

1.  A  master  cannot  bottomry  a  ship  with- 
out commanicatioQ  with  his  owner,  if 
communication  be  practicable,  and,  d 
fortiori,  cannot  hypothecate  the  cargo 
without  communicating  with  the  owner 
of  it,  if  communication  with  such  owner 
be  practicable.    Such  communication 


muflt  state  not  merely  the  necessity  for 
expenditure,  but  also  the  necessity  for 
hypothecation.  Kleinworty.  CaeeaMa- 
riUima,  10,  16  note. 

2.  When  a  port-tacked  yessel  has  thrown 
herself  into  stays  and  becomes  helpless, 
she  ought  nevertheless  to  execute  any 
practicable  manoeuvre  in  order  to  get 
out  of  the  way  of  a  starboard-tacked 
yessel. 

8.  A  starboard-tacked  yessel,  when  ap- 
prised of  the  helpless  condition  of  a 
yessel  which  by  the  ordinary  rule  of 
navigation  ought  to  get  out  of  her  way, 
is  bound  to  execute  any  practicable 
,  manoeuvre  which  would  tena  to  avoid 
8  collision. 

Both  vessels  were  held  to  blame  for 
the  collision.     Wilson  y.   Caiiada,  etc, 

172 

4.  A  ship  sailed  from  Q.  to  L.  being  well 
equipped  and  manned  for  the  voyage ; 
she  was  fitted  with  a  donkey  engine, 
and  had  on  board  a  reasonable  supply 
of  coals  to  work  it  in  pumping.  The 
defendants  were  owners  and  consignees 
of  a  portion  of  the  cargo.  During  the 
voyage  the  vessel  met  with  very  bad 
weather,  and  in  order  to  avert  the  loss 
of  the  ship  and  her  cargo,  the  master 
worked  the  pumps  with  the  donkey  en- 

fine,  and  the  supply  of  coals  failing, 
e  burnt  as  fuel  for  the  donkey  en- 
gine, the  ship's  spare  spars  and  some  of 
the  cargo : 

ffeld,  that  the  defendants  were  liable 
to  a  general  average  contribution  in 
respect  of  the  spars  and  the  cargo  burnt 
as  fuel  for  the  donkey  engine. 
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5.  Semble,  that  if  when  the  vessel  sailed 
she  had  not  had  on  board  a  reasonable 
supply  of  coals  for  the  donkey  engine 
for  pumping  purposes  during  the  voy- 
age, the  defendants  would  not  have 
been  liable  to  contribute  to  general 
average ;  for  by  fitting  the  vessel  with 
a  donkey  engine  her  owner  impliedly 
represented  to  the  defendants  that  the 
master  would  be  •supplied  with  the 
means  of  using  it  in  time  of  peril,  and 
this  was  a  representation  which  he  was 
bound  to  fuim.     Bobinsm  v.  Price.  232 

6.  A  ship  with  650  passengers  was  ashore 
in  the  Bed  Sea.  AnoUier  ship  came 
up,  and  refused  to  take  the  passengers 
to  their  destination  for  less  than  £4,000. 
An  agreement  was  thereupon  made  be- 
tween the  captains  of  the  ships  for  pay- 
ment of  the  £4,000.  The  passengers 
were  taken  accordingly,  and  an  action 
was  brought  for  the  £4,000  : 

Held,  affirming  the  decision  of  the 
judge  of  the  Admiralty  Division,  that 
the  agreement  was  inequitable,  and 
could  not  be  enforced,  but  that  £1,800 
should  be  paid  for  the  salvage  services. 
7%e  Medina,  544 

7.  A  vessel  is  overtaking  another  vessel, 
within  the  meaning  of  articles  16  and 
17  of  the  regulations,  and  not  crossing 
the  other  vessel,  within  the  meaning 
of  article  14,  when  she  is  going  faster 
than  the  other  vessel  and  is  so  much 
behind  her  as  to  be  unable  to  see  the 
side  light  of  the  other  veseL 

8.  In  the  English  Channel  the  rules  as 
to  vessels  at  sea,  and  not  the  rules  as 
to  vessels  iu  a  river,  apply ;  and  in  the 
English  Channel  there  is  no  customary 

,    course  for  vessels.    The  Franconia,  547 

8m  JvRUXDicnov,  866|  688  note. 


APTERr-BORN  CHILDREN. 
See  Cabs  agrud  upon,  766. 


AGREEMENT. 

1.  Defendants,  by  contracts,  dated  Lon- 
don, 17th  March,  bought  of  plaintiffs 
"  about  600  tons  of  Madras  rice,  to  be 
shipped  at  Madras  or  coast  for  thisj 


port  during  the  months  of  March  -^^ 

April,  per  Rajah  of  Cochin."  The  600 
tons  filled  8,200  bags,  of  which  7,120 
were  shipped  between  the  28d  and  28th 
of  February,  in  three  parcels,  and  the 
last  bill  of  lading  was  signed  on  the 
latter  day;  of  the  other  1,080  bags, 
1,080  were  put  on  board  on  the  28th  of 
February,  and  the  remaining  60  on  the 
8d  of  March,  and  the  bill  of  lading 
signed  on  that  day.  Defendants  hav- 
ing refused  to  accept  the  rice : 

j^eld,  reversing  the  judgment  of  the 
Queen's  Bench  Division,  that  under  the 
circumstances  the  rice  was  shipped  ac- 
cording to  the  contracts,  for  that  the 
fact  of  there  being  several  bills  of  lading 
instead  of  the  whole  being  shipped  un- 
der one  bill  made  no  difference ;  and 
that  the  defendants  were  bound  to  ac- 
cept the  rice.     Shand  v.  Bowee.        253 

2.  By  an  indenture  of  lease  dated  in  1784 
and  executed  by  the  lessor,  he  demised 
certain  premises  to  hold  to  the  lessee 
and  his  assigns  for  the  term  of  ninety- 
/aur  and  a  quarter  years,  yielding  and 
paying  therefor  during  the  said  term 
ofumeix-one  and  a  quarter  vears  hereby 
demised  a  yearly  rent  Tne  number  uf 
years  was  not  mentioned  in  any  other 
clause  of  the  lease.  But  the  counter- 
part executed  bv  the  lessee,  which  was 
otherwise  identical  with  the  lease,  had 
ninety-one  in  the  habeudum  as  well  as 
in  the  reddendum.  In  an  action  by  the 
assignee  of  the  reversion  to  recover 
possession  aeainst  the  assignee  of  the 
lessee  after  the  lapse  of  the  ninety-one 
and  a  quarter  years : 

i/e^</|  overruling  the  judgment  of  the 
Common  Pleas  Division  (by  Cockburn, 
C.J.,  and  Bramwell  and  Amphlett, 
J  J.  A.;  Kelly,  C.B.,  dissenting),  that, 
there  being  a  manifest  clerical  error 
in  tite  lease,  the  counterpart  might  be 
looked  at  to  ascertain  where  the  mistake 
lay,  and  that,  on  the  true  construction 
of  the  lease  and  counterpart  taken  to- 
gether^ the  **  ninety -four**  in  the  lease 
must  be  rejected,  and  the  lease  read  as 
a  grant  for  ninety-one  and  a  quarter 
years  only.    BurckeU  v.  Clark.        823 

8.  The  plaintifiii  sold  to  the  defendant  "  a 
careo  of  from  2,600  to  8,000  barrels 
(seUer's  option)  American  petroleum 
....  to  be  shipped  from  New  York 
....  and  vessel  to  call  for  orders  off 
coast  for  any  safe  floating  port  in  the 
United  Kingdom,  or  on  the  Continent 
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between  Havre  and  Hambni^,  both  in- 1 
clnsWe  (buyer's  option)."  The  platn- 
tiilB  chartered  a  veseel,  on  which  were 
placed  3,000  barrels  of  petroleum*  and 
a  bill  of  lading  was  signed  making  them 
deliverable  tu  the  plaintiffs;  but  as 
this  quantity  did  not  constitute  a  full 
cargo,  800  additional  barrels  were 
placed  on  board,  which  were  marked 
with  a  different  mnrk,  and  for  which  a 
separate  bill  oflading  was  signed.  The 
plaintiffs  gave  notice  to  the  defendant 
of  the  shipment  of  the  8,000  barrels,  and 
were  ready  to  order  the  vessel  from 
its  port  01  call  to  any  port  of  delivery 
within  the  contract,  and  there  to  deliver 
to  the  defendant  the  8,000  barrels  and 
to  take  the  800  barrels  themselves,  or 
to  deliver  to  the  defendant  at  any  such 
port  2,7  fiO  barrels  as  the  mean  between 
2,500  and  8,000,  but  Uie  defendant  re- 
fused to  accept  either  the  8,000  barrels 
or  any  other  quantity.  The  plaintiflb 
having  brought  an  action  for  non-ac- 
ceptance : 

Held,  affirming  the  decision  of  the 
Exchequer  Division,  that,  on  the  true 
construction  of  the  contract,  "cargo" 
meant  the  entire  load  of  the  vessel 
which  carried  it;  that  the  defendant 
was  therefore  not  bound  to  accept  part 
of  a  cargo ;  and  that  the  action  was  not 
maintainable.  Borrowman  v.  Dray- 
Urn,  841 

4.  When  one  for  salvage  is  oppressive 
and  illegal.    .  ITu  Medina.  *  544 

SmFikauds,  Statute  of,  683,  688  note, 
678.  688  noU. 
Illegal  A<]rxbment,  786. 
MAiNTBifAifCE,  18,  48  noU. 
Mistake,  828. 
Sale,  701. 

Teleqraph  Compant,  818. 
Vendor  and  Vendee,  777. 
Waoee,  820. 
Water  and  Watercourses,  1,  6  jmU, 


Aia 

8te  Easement,  286,  289  fwt$. 


AMENDME17T. 
See  Criminal  Law,  595,  621. 

19  Eng.  Rep. 


APPEAL. 
See  Eminent  Domain,  17. 


APPURTENAKCE. 
See  Easement,  285,  289  note. 


ARSON. 
;Sm  Criminal  Lav,  678. 


ASSAULT  AND  BATTERY. 
See  Crxminal  Law,  624,  626  mU, 


ASSIGNMENT. 
See  EsTOFFEL,  698. 


ATTORNEYS. 

1.  The  trustee  of  a  bankrupt's  estate  ap- 
.  pointed  a  solicitor,  whose  appointment 
was  duly  confirmed,  and  who  transacted 
considerable  professional  business  for 
the  trustee  as  such.  After  several 
years  the  trustee  was  removed  by  the 
creditors,  and  a  new  trustee  appointed, 
who  called  upon  the  solicitor  to  hand 
over  all  documents  relating  to  the 
estate  to  himself  or  his  solicitor.  The 
solicitor  of  the  old  trustee  opposed  this 
application  on  the  ground  that  he  had 
a  Hen  on  them  for  his  costs  : 
»  ^e2i  (affirming  the  decision  of  the 
Registrar),  that  the  solicitor  had  a  lien 
npon  all  documents,  the  fruits  of  his 
own  labor  or  expense.  Matter  of  TajU 
den.  721,  728  note. 

See  Estoppel,  658. 
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AVERAGE. 
See  Admiralty,  282. 
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B. 


BANKRUPTCY. 

1.  To  a  statement  of  defence,  setting  up 
that  the  defendant  was  discharged  from 
the  claim  by  an  order  of  mscharge 
obtained  by  him  as  the  result  of  pro- 

•  ceedings  for  liquidation  by  arrange- 
ment subsequent  to  the  accrual  of  Uie 
claim,  the  plaintiffs  replied  tliat  they 
had  had  no  notice  of  the  liquidation 
proceedings  until  long  after  they  had 
oeen  concluded,  and  that  the  defendant 
had  not  inserted  the  names  of  the  plain- 
tiffis  as  his  creditors,  or  their  debt  in 
any  list,  statement,  or  document,  form- 
ing any  part  of  the  proceedings,  and 
that  subsequently  to  the  close  of  the 
proceedings  the  defendant  had  prom- 
ised to  pay  the  claim: 

Hdd,  a  bad  reply.    Heather  v.  Webb, 

277,  284  note. 

See  CanfiNAL  Law,  696,  610. 

PsUfCIPAL  AND  SURKTT,  190. 


BANES  AND  BANKERS. 
See  Trust  Kst>  Teustkbs,  714,  719  note. 


BETTING  AND  GAMING. 
See  Waodls,  820. 


BIGAMY. 
;Sm  CaninrAL  Law,  667. 


BILLS  OF  EXCHANGE. 
See  Protest,  196,  291,  298  mU, 


BILLS  OF  SALE. 
See  Chattel  Mortgage,  641. 


BONA  FIDK 
See  Fraudulent  Conyetances,  684. 


BOTTOMRY. 
See  Admiraltt,  10, 16  tioie. 


BROKER. 
See  Set-oft,  724. 


BUILDINGS. 

1.  By  the  Metropolitan  Building  Act, 
1866,  s.  27,  rule  4,  every  warehouse  or 
other  building  used  for  the  purposes  of 
trade  or  manufacture,  containing  more 
than  216,000  cubic  feet,  shall  be  di- 
vided by  party  walls.  By  s.  28,  rule  2, 
no  buildings  shall  be  united,  if  when 
so  united  they  will  be  in  contraventioii 
of  the  act.  Within  the  lin^ta  of  the 
act  the  respondent  added  to  a  build- 
ing previously  erected  a  new  building 
without  separating  them  by  party 
walls ;  the  addition  was  made  by  tak- 
ing down  one  of  the  external  walls  of 
the  old  building,  and  then  erecting  the 
new  buildfbg  against  the  old  one ;  the 
addition  contained  less  than  216,000 
cubic  feet,  but  the  two  buildings  taken 
together  contained  more  than  216,000 
cubic  feet : 

Held,  that  the  buildings  had  been 
united  in  contravention  of  the  statate, 
and  must  be  separated  by  a  party  walL 
ScoU  V.  Legg.  862 


BY-LAWS. 
See  Corporations,  158. 


c. 


CARRIER. 


See  Negligence,  228,  281  note. 
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CASE  AGREED  UPON. 

1.  Upon  a  special  case  to  obtain  a  deci- 
sion whether  persons  not  in  esae  would 
be  entitled,  under  certain  circumstances 
which  might  never  arise,  to  a  share  in 

'property,  the  court  declined  to  decide 
the  question,  being  of  opinion  that  it 
would  be  injurious  to  the  parties  to 
have  that  decision  until  the  events 
should  happen  which  would  give  rise 
to  the  question. 

2.  Where  the  interests  of  the  parties  to  a 
special  case  are  not  of  such  a  nature  as 
to  give  the  court  jurisdiction  to  decide 
the  questions,  the  court  will  not  feel 
itseli  bound  to  decide  upon  a  fictitious 
interest  created  for  the  express  purpose 
of  obtaining  a  decision.  Bright  v.  Tyn- 
dall  765 


CASES  AFFIRMED,  REVERSED. 
OVERRULED  AND  CONSIDERED. 

Alexander  «.  Vandersee,  8  Eng.  Rep., 

879,  foWnoed.  253 

Beeston  «.  Beeston,  15  Eng.  Rep.,  264, 

d%9t%nguU?ied.  820 

Browne  v.  Warner,  14  Ves.,  156,  409, 

distinguished, '  854 

Ballock  «.  Dunlap,  19  Eng.  Rep.,  868, 

affirmed.  13  Cox*8  Cr.  Cas.,  581 

Borchell  9.  Clark,  18  Eng.  R.,  282,  re- 

wrsed.  828 

Bush  V.  Trowbridge,  L.  R.,  19  Eq.,  291, 

10  Chy,,  459,  duHnguished.  883 

Qark  v.   Adie,    L.  R.,   10  Chy.,  667. 

affirmed.      -    •  182 

Cory  9.  Bristow,  15  Eng.  Rep.,  287, 

affirmed.  85 

Cottrell  V.  Jones,  11  C.  B.,  718,  ap- 
proved. 18 
Croydon  v.  Dickinson,  18  Eng.  R.,  261, 

modified.  296 

Dudgeon  v.  Pembroke,  10  Eng.  R.,  192, 

affirmed.  105 

Dudgeon  v.  Pembroke,  16  Eng.  R.,  288, 

reversed.  105 

Dagleish's  Settlement,  1  C*h.  Div.,46. 

reversed.  729 

Davvd  V.  Glagnou,  14  Lower  Can.  Rep., 

110,  approved.  9 

Fawces  v.  Sarsfield,  6  Ell.  &  Bl.,  192. 

followed.  105 

Ferrand  v.  Bradford,  etc.,  21  Bear.,  412, 

followed.  833 

Garthwaite  v.  Robinson,   2  Sim.,   48, 

disapproved.  669 

Gibson  v.  Small,  4  H.  L.  C,  858,  fol- 
lowed. 105 


Gisbome  v.  Gisborne,  81  L.  T.  Rep., 
N.S.,  472  ;  32  id..  46,  modified.    119 

Go  wan  v.  Broughton,  11  Eog.  R.,  687, 
disapproved.  662 

Hardman  v.  Booth,  1  H.  &  C,  SOS,  fol- 
lowed. 287 

Hewison  v.  Negus,  16  Beav.,  594,  fol- 
lowed. 684 

Hickman  v.  Upsall,  2  Chy.  Div.,  617. 
varied.  780 

Hicks  V.  Sallitt,  8  D.  M.  &G.,  782,  con- 
sidered. 780 

Lagate  v.  Austriaco,  4  C.  B.,  N.S.,  704. 
distinmtished,  172 

King's  Estate,  matter  of,  6  Eng.  Rep. , 
846,  distinguished.  854 

Leman,  Ex  parte,  8  Chy.  Div.,  824, 
affirmed.  641 

Lindsay  v.  Cunday,  16  Eng.  Rep.,  892, 
reversed.  287 

Mayor,  etc.,  v.  Brown,  16  L.  C.  Jur.,  1, 
affirmed.  ,  17 

Nichols  V.  Marsland,  14  Eng.  R.,  538. 
affirmed.  335 

Redhead  v.  Midland,  etc.,  L.  R.,  4Q.  B.. 
879.  distinguished.  243 

Regina  v.  Aspinall,  18  Eng.  Rep.,  152, 
affirm^.  198 

Royal  British  Bank  v.  Turquand,  6  Ell. 
k  BI.,  327,  distinguished.  158 

Royal  British  Bank  v.  Turquand,  5  Ell. 
&  Bl..  248,  distinguished.  '    158 

Rustomjee  v.  Regina,  17  Eng.  R.,  143. 
affirmed.  215 

Ryland  v.  Fletcher,  L.  R.,  8  H.  L.,  830, 
distinguished.  335 

Seaman  v.  Netherclift,  18  Eng.  R.,  176, 
affirmed.  804 

Semenza  v.  Brinsley,  18  C.  B.,  N.S., 
467.  explained.  724 

Shand  v.  Bowes,  17  Eng.  Rep.,  133, 
reversed.  258 

Siner  v.  Great  Western,  etc.,  L.  R.,  3 
Ex.,  150;  4 id.  Alt i distinguished.  228 

Stol worthy  v.  Bancroft,  10  Jur.,  N.S., 
762,  considered.  669 

Teasdale's  Case,  8  Eng.  R.,  722,  ques- 
tioned. 833 

Thompson  v.  Hopper,  6  Ell.  &  Bl.,  172. 
followed.  105 

Thompson  v.  Hopper,  6  Ell.  &  Bl.. 
937,  see        •  105 

White  V.  Feast,  L.  R.,  7  Q.  B.,  853, 
distinguished.  346 

Wilson  V.  Waddell,  Sess.  Cas.,  4th  se- 
ries, vol.  3,  p.  288,  affirmed.         *  1 


CHAMPERTY. 
See  Maintsnamce,  18,  43  note. 
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CHATTEL  MORTGAGE. 

1.  A  bill  of  sale  of  chattels  was  executed 
but  not  registered.  The  mortgagor 
executed  a  second  bill  of  sale  of  the 
same  chattels  to  another  person,  which 
was  registered.  Afterwards  the  mort- 
gagor filed  a  liquidation  petition  : 

Udd  (affirming  the  decision  of  the 
Chief  Judge),  that  the  second  mort- 
gagee was  entitled  to  such  of  the  chat- 
tels as  had  not  been  seized  by  the 
first  mortgagee  before  the  liquidation. 
Matter  of  Leman.  641 


CHILDREN. 
8ie  Fraud,  43. 

iLLXfllTIMATX  CmLDBEN,  48. 

Paeknt  AMD  Chiu>,  741. 


CHURCHES. 
Bie  Pbws,  658,  565  noU. 


COLLISION. 

8^  Admiraltt,  172,  547. 

Jurisdiction,  S66,  588  note. 


COMPOSITION. 
Bee  Bamkruptot,  190. 


CONSIDERATION. 

Bee  Frauds,  Statutb  of,  678,  788  fwte. 
Fraudulent  Cokvstances,  684. 


CONSPIRAQY. 
Bee  Crdoxal  Law,  198. 

CONTEMPT. 

1.  A  sheriff's  officer  and  an  auctioneer 
proceeded  with  the  sale  of  the  prop- 
erty of  i|  trader  seized  under  a  fi,  fa. 


after  they  had  received  notiee  by  a 
letter  from  the  debtor's  solicitor  that 
he  liad  filed  a  liquidation  petition,  and 
had  also  receiv^  notice  bj  telegram 
that  the  Court  of  Bankruptcy  had 
made  an  order  restraining  further  pa>- 
ceedings  under  the  writ: 

Heldy  that  the  sheriff's  officer  and 
the  auctioneer  had  been  guilty  of  con- 
tempt of  court,  and  that  they  must  pay 
the  costs  of  a  motion  to  commit  them. 
Matier  of  Bryant  695,  697  note. 


CONVERSION. 
See  Title,  287,  242  note. 


COPYRIGHT. 

1.  In  order  to  recover  penalties  under  the 
Dramatic  Copyright  Act,  for  pirating  a 
dramatic  production,  the  pUuntiff  must 
show  that  a  material  and  substantial 
part  has  been  pirated.  ChaUerkm  v. 
Cave.  294 

2.  A  periodical  or  magazine  is  a  book 
within  the  meaning  of  sect.  24  of  5  A  6 
YicL  c.  45,  and  its  proprietor,  if  he  has, 
pursuant  to  sect.  1 9,  registered  the  first 
number  at  Stationers'  Hall,  is  entitled 
to  restrain  the  publication  without  his 
consent  in  a  separate  form  of  a  serial 
published  in  successive  numbers  of  the 
periodical,  the  copyright  of  which  be- 
longs to  him  under  sect  18,  althongh 
neither  the  serial  nor  the  first  number 
'containinj^  it  has  been  separately  regia- 
tered.*    Sendereon  v.  MaxweiL  740 


CORPORATIONS. 

1.  By  Art.  50  of  the  articles  of 
tion  of  the  O.  R.  Company  (which 
limited  by  guarantee,  and  registerd  in 
Victoria  under  a  local  act  correspond- 
ing with  the  English  Companies  Act, 
1862),  it  was  provided  that  the  direc- 
tors' power  of  borrowing  sums  on  the 
credit  of  the  company  "should  not 
exceed  in  the  aggregate  as  an  existing 
debt  at  the  same  time  one  half  of  the 
then    actually  paid-up  capital"    The 
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articles  contained  no  restriction  npon 
the  company's  power  of  borrowing ; 
and  the  directors'  power  to  borrow  was 
capable  of  being  extended  under  Art 
81,  by  one  half  of  the  votes  of  all  the 
shareholders  given  at  a  general  meet- 
ing. 

On  the  23d  of  December,  1867,  the 
directors  obtained  a'  letter  of  credit, 
No.  150,  for  £10,000,  and  on  the  11th 
of  September,  1868,  a  letter.  No.  141, 
for  £5,000,  and  stated  to  that  effect  in 
their   report  of  the  29th   of  October, 

1868,  which  was  ratified  at  the  half- 
yearly  meeting  of  that  date.  Letter 
No.  150  expired  on  the  29th  of  March, 

1869,  but  was  renewed.  On  the  9th  of 
September,  1869,  the  directors  ob- 
tained another  letter  of  credit,  No.  153, 
for  £5,000,  but  this  act  was'  never 
assented  to  or  ratified  by  the  share- 
holders. 

In  a  suit  by  the  respondent  bank  to 
enforce  against  the  appellant,  as  the 
assignee  of  the  right,  title,  and  interest 
of  tne  O.  R.  Company,  an  equitable 
mortgage  which  had  been  granted  by 
the  company  to  secure  advances  made 
by  the  bank,  which,  with  interest, 
amounted  to  £15,296,  it  appeared  that 
half  of  the  actually  paid-up  capital  was 
never  more  than  £8,550;  that  at  the 
end  of  1870  the  balance  due  to  tlie 
bank  was  £8;  and  that  the  sums 
claimed  in  this  suit  had  been  advanced 
in  February,  1871,  viz.,  £10,000  under 
letter  No.  150,  and  £5,000  under  letter 
No.  153  : 

H^dj  that  the  limitation  of  the 
power  of  borrowing  and  mortgaging 
contained  in  Art.  50  was  merely  a  lim- 
itation of  the  authority  of  the  direc- 
tors conferred  by  the  same  article; 
that  it  was  not  a  limitation  of  the  gen- 
eral powers  of  the  company,  and  that 
the  acta  of  the  directors  in  excess  of 
,  their  authority  might  be  ratified  by 
the  company  and  rendered  binding. 

2.  The  ratification  of  the  report  of  the 
29th  of  October.  1868,  did  not  author- 
ize the  directors  to  obtain  letter  of 
credit  No.  153,  in  September,  1869,  or 
to  borrow  £5,000  thereon  in  February, 
1871. 

8.  .The  ratification  of  letter  of  credit  No. 
150,  for  £10,000,  did  not  authorize  the 
renewal  of  it,  or  the  acting  upon  it 
after  the  time  originally  limited  had 
expired. 


4.  Although  it  might  be  competent  for 
a  majority  of  shareholders  present 
(though  not  a  majority  of  the  share- 
holders of  the  company)  at  an  extra- 
ordinary meeting  convened  for  that  ob- 
ject, and  of  which  object  due  notice 
had  been  given,  to  ratify  an  act  pre- 
viously done  by  the  directoi's  in  excess 
of  their  authority;  yet  if  the  object 
was  to  give  the  directors  in  future  an 
extended  authority  beyond  what  is 
given  by  Art.  50,  that  could  only  be 
effected  by  a  vote  of  one  half  of  all  the 
shareholders  of  the  company. 

5.  The  ratification  at  a  half-yearly  meet- 
ing of  a  particular  act  of  the  direc- 
tors in  excess  of  authority  would  not 
extend  the  authority  of  the  directors  so 
as  to  authorize  them  to  do  similar  acts 
in  future.    Irvine  v.  Union  Bank,    158 

6.  A  company,  having  160,000  shares 
issued  and  half  paid  up,  passed  a  special 
resolution  that  the  directors  should 
have  power  to  apply  the  company's 
assets  in  purchasing  from  any  share- 
holders willing  to  sell,  any  number  of 
shares  not  exceeding  100,000 ;  and  that 
such  shares  should  not  be  reissued  by 
the  directors  without  the  authority  of 
a  general  meeting.-  The  company  had 
no  power  under  its  memorandum  of 
association  or  articles .  to  purchase  or 
deal  in  its  own  shares  or  accept  surren- 
ders: 

Held  (affirming  the  decision  of  Bacon, 
y.C.),  that  the  scheme  was  tdira  viret 
and  invalid,  being  either  an  attempt  to 
reduce  the  capital  of  the  company  with- 
out complying  with  the  provisions  of 
the  Companies  Act,  1867,  ss.  9-18,  or 
else  a  trafficking  in  the  shares  of  the 
company  which  was  not  authorized  by 
the  memorandum  of  association. 

7.  A  clause  in  the  . articles  of  association 
provided  that  the  shares  of  any  share- 
holder who  directly  or  indirectly  com- 
menced or  threatened  any  action,  suit, 
or  other  proceeding  agamst  the  com- 
pany or  the  directors  should  be  for- 
feited on  payment  to  him  of  the  full 
market  value: 

Held,  that  the  clause  was  inyalid. 
Hope  V.  Intemalional,  etc,  888 


COSTS. 
See  WiLL»  662. 
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COUNTER  CLAIM. 
See  Set-off,  724. 


CRIMINAL  LAW. 

1.  Abortion,  Prisoner  was  indicted  for 
wilfully  and  malicioasly  administering 
to  one  A.  B.  "a  certain  destructive 
and  noxious  thing,  to  wit,  cantharides," 
with  intent,  <&c. 

To  constitute  this  oflFence,  the  thing 
administered  must  be  noxious  in  itself 
and  not  merely  when  taken  in  exce^, 
and  that,  although  it  may  haVe  been 
administered  with  intent  to  injure  or 
annoy.     R^gina  v.  llennak,  670 

2.  Arson,  Where  a  sailor  on  board  a 
ship  entered  a  part  of  the  vessel  where 
spirits  were  kept,  for  the  puri>ose  of 
stealing  rum,  and,  while  tapping  a 
cask  of  rum,  a  lighted  match,  held  by 
him,  came  in  contact  with  the  spirits 
which  were  flowing  from  the  cask  tap- 
ped by  him,  and  a  conflagration  ensued, 
which  destroyed  the  vessel : 

It  was  held  per  curiam  (Keogh,  J., 
dits»entienie\  that  a  conviction  for  arson 
of  the  ship  could  not  be  upheld.  Jie- 
gina  y,  Faulhiier,  573 

8.  Bigamy,  To  an  indictment  for  bigamy 
it  is  a  good  defence  that,  &t  the  time 
of  the  bigamous  marrias^e,  the  prisoner 
had  a  reasonable  and  Bona  fide  belief 
that  her  husband  was  dead,  although 
seven  years  had  not  elapsed  since  sTie 
last  heard  of  him.     Hegina  v.  Moore, 

&67 

4.  Conspiracy.  In  an  indictment  for  con- 
spiracy, the  flrst  count  stated  that  *'  The 
Stock  Exchange"  was  managed  by  a 
committee  for  general  purposes,  who 
had  adopted  rules  and  regulations  for 
the  concfuct  of  business  on  the  Stock 
Exchange;  and  that  defendants  were 
promoters  of  the  E.  Company,  Limited, 
a  new  company  wliieh  had  proposed  to 
raise  a  capital  of  £S5,000  by  subscrip- 
tions of  shares  of  £1  each  in  addition 
to  £16,000  represented  by  16,000  fully 
paid-up  shares.  That  by  the  rules  and 
regulations  of  the  Stock  Exchange  all 
persons  dealing  in  the  shai*es  of  a  new 
company  required,  for  the  purpose  of 
making  their  contracts  enforceaole  ac- 
cording to  these  rules  and  regulations, 


that  a  special  settling  day  should  be 
fixed  by  the  committee  for  general  f  ur- 
poses,  upon  wiiich  day  all  shareN  which 
had  been  theretofore  bought  and  sold 
should  be  delivered  and  paid  for,  Ac. 
That  application  had  been  made  on 
belialf  of  the  defendants  to  the  com- 
mittee to  appoint  a  settling  day  for 
transactions  in  the  shares  of  the  com- 
pany, and  that  it  became  necessary 
that  the  company  should  comply  with 
certain  rules  duly  issued  by  the  com- 
mittee, to  the  effect.  1 27,  that  a  settling 
day  would  be  appointed,  provided  that 
no  alle«itions  of  fraud  be  substan* 
tiated,  that  there  had  been  no  misrepre- 
sentation or  suppression  of  material 
facts,  <fec.;  128,  that,  previous  to  such 
application  being  submitted  to  the 
committee^  production  of  the  following 
documents  should  be  required,  the  ori- 
ginal applications  for  shares,  tc^ther 
with  the  allotment-book  signed  by  the 
chairman  and  secretary  to  the  com- 
pan3%  and  a  certificate  signed  in  like 
manner  stating  the  number  of  shares 
applied  for  and  unconditionally  allot- 
ted, and  the  amount  of  deposits  paid 
thereon.  The  count  then  alleged  that 
the  plaintiffs  conspired  to  injure  and 
deceive  the  committee  by  false  pre- 
tences (setting  them  out),  and  to  induce 
them  to  appoint  a  settling  day  for  the 
company. 

Second  count :  That  defendants  were 
promoters  of  the  E.  Company,  Limited, 
and  that  application  had  been  made  on 
behalf  of  the  company  to  the  committee 
for  general  purpo&cs  of  the  Stuck  Ex- 
change to  order  the  quotation  of  the 
company  in  the  ofiicial  list  of  the  Stock 
Exchange  under  a  rule,  129,  duly  issued 
by  the  committee,  to  the  effect  that  the 
committee  would  order  the  quotation 
of  a  new  company  in  the  official  list, 
provided  that  the  company  was  of  bona 
fide  character,  <&c.,  that  the  require- 
ments of  rule  128  had  been  complied 
with,  that  two-thirds  of  the  whole  nom- 
inal capital  proposed  to  be  issued  bad 
been  applied  for  and  unconditionally 
allotted  to  the  public,  and  that  a  mem- 
ber of  the  Stock  Exchange  is  author- 
ized by  the  company  to  give  full  infor- 
mation as  to  the  formation  of  the 
undertaking,  and  able  to  satisfy  the 
committee  as  to  all  particulars  they 
may  require.  Averment,  that  defen- 
dants requested  a  firm  of  stockbrokers 
to  give  the  information  before  men- 
tioned, and  to  apply  to  the  committee 
to  order  the  quotation  of  the  shareeof 
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the  company  in  the  official  list,  and 
employed  the  brokers  to  sell  6,000 
shares  of  the  company  on  behalf  of 
alleged  vendors  of  patents,  and  that 
defendants  nnlawfuUy  conspired  and 
agreed  by  divers  falne  pretences  to  in- 
jure and  deceive  the  committee,  and 
to  induce  them,  contrary  to  the  ti'ue 
intent  and  meaning  of  the  rules  men- 
tioned in  this  and  .the  first  count,  to 
order  a  quotation  of  the  ^hares  of  the 
company  in  the  official  list  of  the  Stock 
Exchange,  and  thereby  to  induce  and 
persuade  divers  of  the  Queen's  liege 
subjects,  who  should  thereafter  buy 
and  sell  the  shares  of  the  compan}*,  to 
believe  that  the  company  was  duly 
formed  and  constituted,  and  had  in  all 
respects  complied'  with  the  rules  of  the 
Stock  Exchange,  so  as  to  entitle  the 
company  to  have  their  shares  quoted 
in  tne  official  list.  And  tliat  defen- 
dants,  in  pursuance  of  the  conspiracy, 
falsely  pretended  to  Z.  and  others, 
members  of  the  committee,  that  the 
number  of  shares  applied  for  by  the 
public  was  84,365,  and  that  the  amount 
received  thereon,  at  lOir.  per  share,  was 
£17,282,  that  lfi,000  had  been  allotted 
to  the  patentee,  and  that  no  shares  had 
been  conditionally  allotted ;  and  there- 
by induced  the  comgiittee  to  order  the 
shares  to  be  quoted  in  the  official  list 

A  verdict  of  guilty  having  been  re- 
turned, and  judgment  entered  thereon, 
on  error : 

Held^  affirming  the  judgment  of  the 
Queen's  Bench  Division,  that  the  second 
count  was  good  after  verdict,  and  suffi- 
ciently alleged  a  criminal  conspiracy; 
for  that  it  contained  allegations,  some 
accurately  and  some  inaccurately  stated, 
which,  assuming  them  to  have  been 
found  proved  in  a  sense  adverse  to  the 
defendants,  showed  that  there  was  an 
agreement  by  them  to  cheat  and  de- 
fraud, by  means  of  false  pretences 
tliose  liege  subjects  who  might  buy 
shares  in  the  company.  Regina  v. 
AtpinaU,  198 

5.  Emhexdement  The  prisoner  was  the 
clerk  and  servant  of  an  insurance  com- 
pany, and  head  manager  at  their  chief 
office  at  L.  In  the  ordinary  course  of 
business  he  received  several  checks 
payable  to  his  order  from  the  managers 
of  branch  offices,  and  it  was  his  duty 
to  indorse  these  checks  and  hand  them 
over  to  the  company's  cashier.  Instead 
of  doing  so  he  indorsed  the  checks  and 
obtain^  money  for  them  from  fHends 


of  his  own,  who  paid  the  checks  into 
their  own  banks.  He  then  took  the 
amount  so  received  to  the  cashier  add 
handed  it  over  to  him,  saying  he  wished 
it  to  go  against  his  salary,  which  was 
overdrawn  to  a  like  amount;  and  he 
got  back  from  the  cashier  I.  O.  U.s, 
which  he  had  previously  given  for  the 
amount  of  the  overdraft.  The  pris- 
oner having  been  convicted  of  embez- 
zling the  proceeds  of  the  checks  : 

Udd,  that  the  proceeds  of  the  checks, 
though  received  not  from  the  bankers, 
but  from  third  persons,  were  received 
on  account  of  tne  company,  and  that 
the  prisoner  "waa  rightly  convicted. 
Regina  v.  Oale.  266 

6.  Evidence^  other  offencet.  Upon  the  trial 
of  an  indictment  for  larceny  and  re- 
ceiving certain  stolen  goods,  evidence 
may  be  given  under  84  &  85  Vict 
c.  112,  s.  19,  that  there  was  found  in 
the  possession  of  the  prisoner  other 
property  stolen  within  the  preceding 
period  of  twelve  months,  although 
such  other  property  is  the  subject  of 
another  indictment  against  him,  to  be 
subsequently  tried  at  the  same  assizes. 
Reg.  V.  Jones,  626 

7.  False  pretences.  The  prisoner,  on  en- 
tering the  service  of  a  railway  com- 
pany, signed  a  book  of  rules,  a  copy  of 
which  was  given  to  him.  One  of  the 
rules  was,  "No  servant  of  the  company 
shall  be  entitled  to  claim  payment  of 
any  wages  doe  to  him  on  leaving  the 
company's  service  until  he  shall  have 
delivered  up  his  uniform  clothing." 
On  leaving  the  service,  the  prisoner 
knowingly  and  fraudulently  delivered 
up  to  an  officer  of  the  company,  as  part 
of  his  own  uniform,  a  great  coat  be- 
longing to  a  fellow  servant,  and  so  ob- 
tained the  wages  due  to  him. 

Htidy  that  he  was  properly  convicted 
of  obtaining  the  money  by  £alse  pre- 
tences.    Reg.  V.  BuU,  607 

8.  IndietmerU.  The  Debtors  Act,  1869 
(82  A  88  Vict  c.  62),  s.  11,  subs.  15, 
enacts  that  any  person  adjudged  bank- 
rupt shall  be  guilty  of  a  miraemeanor 
if  within  four  months  before  the  presen- 
tation of  a  bankruptcy  petition  against 
him,  he  being  a  trader,  pawns,  pledges, 
or  disposes  of,  otherwise  than  in  the 
ordinary  way  of  his  trade,  any  prop- 
erty which  he  has  obtained  on  credit 
and  has  not  paid  for,  unless  the  jury 
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is  satisfied  that  he  had  no  intent  to  de- 
fraud. 

9.  An  indictment  stated  that  heretofore 
and  before  the  committing  of  the  ofience 
next  hereinafter  mentioned,  to  wit,  on, 
<&c,  A.  «b  B.  were  adjudicated  bank- 
rupts,  and  that  the  said  A.  d  B.  after- 
wards, with  intent  to  defraud  their  cred- 
itors, unlawfully,  within  fonr  months 
next  before  the  presentation  of  a  banl:- 
ruptcy  petition  against  them,  they  be- 
ing traders,  did  pawn,  pledge  and  dis- 
pose of,  otherwise  than  in  the  ordinary 
way  of  Uieir  trade,  certain  property 
which  they  had  obtained  upon  credit, 
and  had  not  paid  for.  ^ 

Hdd^  on  objection  after  verdict,  that 
the  indictment  did  not  show  substan- 
tially an  offence  under  the  above  enact- 
ment (Mellor,  J.,  and  Huddleston,  B., 
doubting),  and  that  an  amendment 
could  not  then  be  mada  Regitia  y. 
Oliver.  596 

10.  A  yariance  between  the  allegation  of 
the  occupation  of  land  in  an  indictment 
for  night  poaching,  and  the  proof  of 
the  occupation  wifi,  if  not  sucn  as  to 
have  misled  the  prisoners,  be  amended 
at  the  triaL  I^ight  poachers  carrying 
thiuffs  not  apparently  weapons  but 
capaole  of  being  used  as  such  and 
brought  out  to  serve  for  both  harmless 
and  offensive  purposes,  are  "armed" 
within  the  meaning  of  9  Geo.  4,  c.  69, 
8.  9.    Beg.  v.  Sutton,  621 

11.  Intent.  The  provisions  of  24  A  26 
Vict,  c  97,  ss.  28,  29,  which  enact  that 
"  whosoever  shall  unlawfully  and  mali- 
ciously "  do  certain  acts  therein  speci- 
fied "with  inteiTt"  to  damage  or  ob- 
struct a  mine,  or  the  working  or  ap- 
paratus of  a  mine,  shall  be  guilty  of 
felony,  do  not  render  a  person  crim- 
inally liable  for  acts  causing  such  dam- 
age, but  done  in  honaJUle  exercise  of  a 
supposed  right,  and  without  a  wicked 
mind.     Beg.  v.  Matthews,  628 

12.  Larceny.  An  indictment  charged  the 
prisoners  with  stealing,  brass,  the  prop- 
erty of  H.  The  evidence  was  Uiat  the 
brass  was  the  property  of  a  trading 
company  (limited),  and  that  it  was  seen 
on  the  company's  premises  about  twelve 
days  before  it  wAs  missed  on  the  24th 
of  March,  1877 ;  that  the  company  was 
being  wound-up ;  and  that  U.  was  the  | 
official  liquidator.  A  copy  of  the  Lon- 
don Gazette,  dated   19th  May,   1677) 


was  produced,  which  stated  that  at  a 
special  meeting  of  the  company  duly 
convened,  and  at  a  subsequent  apecial 
general  meeting  (April  25th),  a  reao- 
lution  was  passed  for  winding-op  the 
company  voluntarily,  and  that  H.  and 
8.  were  appointed  liquidators  at  the 
special  general  meeting. 

J/eld,  that  this  evidence  did  not 
prove  that  the  brass  was  the  property 
of  H.  as  laid  in  the  indictment  Btg. 
y.  BdL  610 

18.  Officer  rdaininff  property  alleged  to 
have  been  stolen.  The  plaintiff  having 
been  indicted  for  stealing  goods  and  ao* 
quitted,  a  metropolitan  police  consta- 
ble, within  a  reasonable  time  after  com- 
ing into  possession  thereof,  applied  to 
a  magistrate,  under  sl  29  of  2  Jk  8  Vict, 
c.  71,  to  make  an  order  %ritb  respect  to 
the  »>ods.  The  magistrate  adjourned 
the  hearing  to  a  future  day.  After 
ther  application  and  before  the  day  of 
hearincf  arrived  the  plaintiff  brought 
an  action  against  the  constable  to  re- 
cover the  goods : 

Held,  that  the  constable  was  pro- 
tected by  s.  29,  and  that  the  acttoo 
could  not  be  muntained.  Butioek  v. 
Jhmlap.  868,  866  net*. 

14.  Perjury.  An  indictment  for  peijnry 
stated  that  an  action  was  brought  in  the 
Chancery  Division,  in  which  the  pris- 
oner was  the  plaintiff  and  W.  the  de- 
fendant; that  it  came  on  for  hearing 
before  the  Vice-Chancellor ;  that  the 
prisoner  did  appear  as  a  witness,  and 
did  falsely  swear  that  he  never  did  em- 
ploy O.  and  H.  as  his  solicitors,  and 
that  he  never  executed  any  mortgage 
or  deed  relating  to  the  property  claimed 
in  the  action ;  and  that  the  allegation 
in  the  statement  of  defence  in  the  ac- 
tion that  he  executed  the  deeds  in  the 
statement  of  defence  mentioned  was 
untrue ;  "  and  the  said  false  statements 
so  upon  oath  made  by  the  prisoner  were 
material  to  the  matters  then  in  issue 
before  the  court" 

Held,  upon  motion  in  arrest  of  judg- 
ment, that  the  indictment  was  good, 
and  that  the  averment  of  the  material- 
ity of  the  perjury  assigned  was  sofil- 
cient 

15.  To  prove  that  the  action  was  pending, 
the  copy  of  the  writ  of  summons  fil«i 
under  the  rules  of  the  Judicature  Act, 
and  a  copy  of  the  pleadings  in  the  ao- 
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tion,  and  the  order  dismissing  the  ao- 
tion,  were  produced. 

Hdd  sufficient  without  producing  the 
original  writ  of  summons.  Rtg,  v. 
8eotL  601 

16.  Rape,  An  indictment  for  the  felony 
of  rape  still  lies  against  one  who  rav- 
ishes A  female  between  the  age  of 
twelve  and  thirteen,  notwithstanding 
the  provisions  of  the  88  A  89  Vict, 
c.  94,  s.  4,  which  enact  that  whosoever 
shall  unlawfully  and  carnally  Ieuow  and 
abuse  any  mX  being  above  the  age  of 
twelve,  and  under  the  age  of  thirteen 
years,  whether  with  or  without  her  oon- 
senty  shall  be  guilty  of  a  misdemeanor. 
Meg,  V.  Licken,  680 

17.  Self-defence.  The  right  of  self-de- 
fence does  not  justify  counter-blows 
struck  with  a  desire  to  fight.  Reg. 
T.  Knock.  624,  626  noU, 

See  DisoovTOT,  612,  617  note. 
Evidence,  627. 
Inxuepeb,  261,  266  note. 
JuazsDiOTXOX,  866,  688  note. 


D. 

DAMAGES. 
Bee  EicnrBNT  Doiuin,  17,  888. 

DIRECTORS. 

See  COEPOEATIONB,  168. 


DISCOVERY. 

1.  A  magistrate  has  no  right  to  order 
an  examination  of  the  person  of  a 
prisoner.  An  examination  by  medical 
men,  in  pursuance  of  such  an  order,  of 
the  person  of  a  female,  in  custody  upon 
the  charze  of  concealing  the  birth  of 
her  illegitimate  child,  constitutes  an 
assault.  In  such  a  case  a  magistrate  is 
not  entitled  to  notice  of  action  under 

19  Eng.  Rep.  108 


s8.8&9of  11  A  12  Viet  e.  44.    Ag 
new  V.  Joheon,  612,  617  note. 

See  Trade-Maeks,  690. 


DISCRETION. 

1.  Where  there  are  two  funds,  both  of 
them  applicable  to  the  maintenance 
of  a  lunatic,  under  the  management  of 
the  Court  of  Chancery,  to  one  of  which 
the  lunatic  would  be  absolutely  entitled 
as  her  own  property,  the  other  of 
which,  so  far  as  she  might  not  benefit 
by  it,  would  pass  away  to  different 
persons,  the  court  might  direct  her 
maintenance  to  be  provided  for  out  of 
the  latter  fund.  But  where  such  latter 
fund  is  provided  by  a  will  which  vests 
the  fund  in  trustees,  and  gives  them  an 
absolute  discretion  and  "  uncontrolla- 
ble authority  "  over  Its  application,  the 
court  will  not  exercise  its  ordinary 
power.  The  fund  so  specially  provided 
will  be  left  to  the  exercise  {bona  Jide) 
of  the  discretion  of  the  trustees. 

2.  A  testator  (whose  wife  had,  in  her  own 
right,  property  which  was  not  referred 
to  in  his  will)  devised  his  real  and  per- 
sonal estates  to  trustees  upon  various 
trusts,  one  of  which  was  that  "  my  said 
trustees  in  their  discretion,  and  of  their 
uncontrollable  authority,  pay  and  ap- 
ply the  whole,  or  such  portion  only,  of 
the  annual  income,  'of  my  real  and  'per- 
sonal estate  and  investments,  Ac.,  as 
they  shall  thinlc  expedient  to  or  for  the 
clothing,  board,  «bc.,  for  the  personal 
and  peculiar  benefit  and  comfort  of  my 
dear  wife."  One  of  the  trustees  was 
the  testator's  brother,  and  he  was  made 
the  residuary  legatee : 

Held,  that  the  trustees  were  entitled 
to  exercise  an  absolute  discretion  in  the 
application  of  the  fund  thus  provided 
by  the  will. 


8. 


ti , 


The  absolute  discretion  and  "uncon- 
trollable authority  "  of  the  trustees  be- 
ing thus  recognized,  a  declaration  in 
the  decree  that "  their  Lordships  ap- 
prove that  the  trustees  should  exercise 
such  discretion  by  paying  and  apply- 
ing such  portion  only  of  tlie  income  of 
the  real  and  personal  estate  of  the 
testator  as  with  the  income  from  other 
sources  will  make  up,"  dkc,  was  ordered 
to  be  struck  out. 
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4.  But  this  varying  of  the  decree  of  the 
court  below  was  not  to  affect  the  costs 
of  the  appeal. 

Directions  given  as  to  how  this  part 
of  the  decree  was  to  be  framed.  Gi*- 
bortteY.  Gisborne,  lltf,  131  note. 

See  TausT  and  Teustees,  669. 
Will,  780. 


DOMINION. 


8m  Sea,  111,  184  note. 


E. 


EASEMENT. 

1.  Upon  a  general  conveyance  of  land, 
there  is  no  implied  grant,  by  the  par- 
chaser,  of  the  easement  of  light  neces- 
sary for  the  emjo3*ment  of  an  adjacent 
house  of  the  vendor. 

In  1867,  the  plaintiff  bought  houses 
in  Manchester  the  backs  of  which  abut- 
ted oh  a  street  or  way  on  the  opposite 
side  of  which  were  certain  cottages. 
In  1868  he  purchased  these  cottages, 
but  bv  a  different  title.  Both  sets  of 
premises  had  existed  in  their  then  state 
foi*  more  than  twenty  years.  In  1870, 
■  the  plaintiff  sold  the  cottages  to  one 
D.,  and  ultimately  D.'s  interest  therein 
became  vested  in  the  defendants,  who 
pulled  down  the  cottages  and  erected 
a  large  building  upon  the  site  of  them 
and  also  upon  a  portion. of  the  inter- 
vening street  or  way,  and  so  obstructed 
the  light  to  the  plaintiff's  windows. 
The  conveyance  to  D.  contained  no  res- 
ervation of  any  easement  to  the  plain- 
tiff's houses ;  and  it  professed  to  con- 
vey the  land  up  to  the  back  wall  of  the 
plaintiff's  premises  : 

Held,  that,  notwithstanding  the  plain- 
tifTs  houses  had  acquired  an  "  absolute 
and  indefeasible "  right  to  light  at  the 
time  of  the  conveyance  of  the  cottages 
to  D.,  inasmuch  as  that  conveyance  was 
without  reservation  the  defendants  were 
guilty  of  no  wrongful  obstruction  of  the 
plaintlfi's  lights.  Elite  v.  Afancheeter, 
etc.  286,  289  note. 


ECCLESIASTICAL  LAW. 
See  Pews,  668,  666  note. 


EMBEZZLEMENT. 
5m  Cbiminal  Law,  266. 


EMINENT  DOMAIN. 

1.  The  respondents  and  one  M.,  having 
been  appointed  commissioners  in  ex- 
propriation under  Provincial  Act  27  A 
28  Vict  c.  60,  madd  their  valoatioa  of 
certain  land  which  had  been  expropri- 
ated. On  petitions  to  the  Superior  Court 
by  certain  contributories  and  the  ap- 
pellant corporation,  the  respondenis 
were  removed  from  office  on  the  ground 
that  they  had  in  their  valuation  adopted 
a  principle  which  was  so  palpably  er- 
roneous that  ita  adoption  amounted  to 
a  want  of  diligence  which  justified  the 
court  in  ordering  their  removal.  This 
decision  was  subsequently  reversed  by 
the  Court  of  Queen*s  Bench : 

Held^  that  an  appeal  lay  from  the 
Superior  Court  to  the  Court  of.  Queen's 
Bench  from  the  above  order  of  removal, 
which  having  been  made  after  proceed- 
ings usual  in  an  ordinary  suit,  was  to 
all  intents  and  purposes  a  final  judg- 
ment of  the  Superior  Court  within  the 
meaning  of  the  1116th  article  of  the 
Code  of  Civil  Procedure. 

2.  It  is  ^t  a  palpably  erroneous  prin- 
ciple in  valuing  land  under  the  above 
mentioned  act  to  take  into  considei*ation 
its  prospective  capabilities;  nor  does 
the  adoption  of  such  a  principle  justify 
a  finding  of  *'  want  of  diligence"  under 
sect.  IS,  sub-sect  9  of  the  said  act 
MayoTf  etc.,  v.  Brovjn.  17 

3.  Under  a  local  Waterworks  Act.  which 
incorporated  the  Lands  Clauses  Act, 

1846,  and  the  Waterworks  Clauses  Act, 

1847,  the  defendants  were  empowered 
to  take,  use,  divert,  and  appropriate 
certain  streams,  and  amongst  others  a 
stream  necessary  for  the  working  of  a 
mill,  of  which  the  plaintiff  was  tenant 
for  lifew  The  defendants  gave  the  plain- 
tiff notice  of  their  intention  to  take  tlie 
whole  of  the  stream,  but  actually  di- 
verted only  a  portion  of  it ;  and  alter- 
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wards,  by  an  agrfement' purporting  to 
be  made  under  the  special  act,  the 
platntiif  and  defendants  nominated  two 
practical  surveyors  to  determine  the 
amount  of  compensation  to  be  then 
paid  by  the  defendants  fur  the  damage 
which  the  owner  or  owners  for  the  time 
being  of  the  mill  might  sustain  by  the 
abstraction  of  the  whole  of  the  stream 
which  the  defendants  were  authorized 
to  take.  The  two  surveyors  did  not 
agree  on  a  valuation,  and  accordingly 
a  third  surveyor  was  nominated  oy 
two  justices  under  the  9th  section  of 
the  Lands  Clauses  Act,  on  the  applica- 
tion of  the  defendants,  and  with  the 
consent  of  the  plaintiff,  to  determine 
the  amount  of  compensation  for  the 
damage  to  the  mill,  and  he  awarded 
the  sum  of  £989  for  compensation  for 
the  permanent  damage  to  the  owners 
of  the  mill  from  the  abstraction  of  the 
whole  of  the  stream. 

To  a  statement  of  claim  alleging  the 
above  facts,  the  defendants  demurred, 
on  the  ground  that  they  had  no  power 
to  agree  to  make  compensation  for  the 
abstraction  of  the  wnole  stream,  but 
only  for  such  damage  as  was  done  to 
the  owner  of  the  mill  from  time  to 
time : 

Hdd,  affirming  the  decision  of  the 
Common  Pleas  Division,  that  the  de- 
fendants had  power  under  their  act  to 
purchase  and  divert  the  whole  stream, 
and  that  having  given  notice  to  the 
plaintiff  of  their  intention  to  do  so, 
they  were  bound  and  empowered  to 
mate  compensation  at  once  for  the 
whole  value  of  the  interest  of  the  own- 
ers of  the  mill  in  the  stream,  and  not 
merely  to  compensate  them  from  time 
to  time  for  injuriously  affecting  the 
property. 

4,  Htld^  also,  that  if  the  case  was  consid- 
ered as  one  of  injuriously  affecting  the 
property,  the  statement  disclosed  a 
good  agreement,  by  a  limited  owner  for 
compensation  for  permanent  injuiy  to 
the  proi>erty,  under  the  9th  and  68th 
sections  of  the  Lands  Clauses  Act,  1845. 

5.  The  9th  section  of  the  Lands  Clauses 
Act,  1846.  applies  to  compensation  for 
injuriously  affecting  land  not  taken  by 
the  promoters  as  well  as  to  compensa- 
tion for  taking  lands;  the  words  "in- 
jury to  any  sHch  lands  "  meaning  injury 
to  lands  held  by  persons  under  dis- 

.  ability. 


6.  The  68th  section  of  the  same  act  ap- 
plies to  persons  under  disability  claim- 
ing compensation  for  permanent  injury 
to  land  as  well  as  to  owners  in  fee. 
Stone  y.  Mayor.  838 


ESTOPPEL. 

1.  W.,  having  intrusted  P.,  his  solicitor, 
with  a  sum  of  £7,700  for  investment 
on  mortgage  on  his  behalf,  was  in- 
formed by  P.'s  clerk,  in  conversation, 
that  **  P.  proposed  to  invest  the  money 
on  mortgage  of  leasehold  property  at 
Camden  Town  at  6  per  cent,"  and 
subsequently  received  a  letter  from  P. 
stating  that "  the  money  was  put  on  6 
per  cent,  mortgage  as  arranged  by  my 
clerk  with  you."  On  P.'s  death  it  was 
found  that  no  mortgage  existed  in  favor 
of  W.,  but  that  P.  had  advanced  £100,- 
000  to  a  firm  of  builders  on  a  mortgage 
of  their  leasehold  property  at  Camden 
Town  : 

Held,  that  P.  and  those  claiming  un- 
der him  were  bound  by  the  represen- 
tation made  by  him,  ana  were  estopped 
from  denying  that  the  £7,700  formed 
part  of  the  £100,000  so  invested.  Mid- 
dUton  V.  Pollock,  658 

2.  A  trustee  who  receives  notice  of  an 
assignment  of  the  trust  fund  made  by 
the  catttii  qtte  trunt  is  not,  in  the  absence 
of  inquiry,  bound  to  inform  the  person 
giving  him  the  notice  that  he  hiipself 
has  a  prior  assignment  By  omitting 
to  give  that  information  the  trustee  will 
not  lose  his  priority.    Matter  of  Lewer, 

698 

See  Married  Women,  9. 
Protest,  291,  298  noU, 


EVIDENCE. 

1.  Copy  of  a  writ  and  pleadings  filed 
pursuant  to  statute  is  competent  evi- 
dence to  prove  the  writ  and  pleadings 
without  production  of  the  originals. 
Reg,  V.  Scott,  601 

2.  When  compulsory  examination  of  th^ 
person  of  a  party  may  be  ordered  by 
the  court,  and  when  fact  thus  obtained 
may  be  proved.     Agnevo  v.  Jobmn,  612, 

617  note. 
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8.  Of  other  offences  when  competent 
Rtg.  v.  Jone$.  626 

4.  When  perjury  is  alleged  as  having  been 
committed  before  jastices  at  petty  ses- 
sions on  tlie  hearing  of  a  charge  con- 
tained in  a  written  information,  that  in- 
formation must  be  produced,  or  its  loss 
or  destruction  proved,  before  secondary 
evidence  of  its  contents  can  be  given  at 
the  trial  of  an  indictment  for  uie  per- 
jury.   Reg,  y.  DiUon.  627 

•  See  Pakol  Evidknob. 


EXAMINATION. 

1.  When  compulsory  examination  of  the 
person  of  a  party  may  be  ordered  by 
the  court,  and  when  a  fact  thus  obtained 
may  be  proved.    Affneto  v.  Jobton,  612, 

611  note. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

SeeDucuxnov,  119,  181  ttote. 
Will,  662. 


EXTINGUISHMENT. 
See  MxRGKR,  642,  647  noU. 


F. 

FACTOR. 
See  Set-oft,  724. 


FALSE  PRETENCES. 
See  CBDcnrAL  Law,  607. 


FINAL  JUDGMENT. 
See  Ekinsnt  Domain,  17. 


FIRE. 
See  BviLDDTOfl^  862. 


FRAUD. 

1.  If  on  the  footing  of  a  supposed  illegiti- 
macy the  title  of  the  eeelHi  que  truel  to 
the  legacy  is  disputed  and  denied  by 
the  trustee,  and  the  former  ia  thereby 
induced  to  accept  from  the  trustee  a 
smaller  sum  than  that  to  which  he  is 
entitled  under  the  will,  and  by  deed  to 
release  the  trustee  from  the  payment 
of  the  legacy,  equity  will  not  permit 
such  a  transaction  to  stand. 

2.  Even  without  any  evidence  of  fraod, 
such  a  transaction  is  null  and  void. 

8.  Where  there  is  upon  the  face  of  a  bill 
that  which  will  s^ive  a  right  to  relief 
in  equity,  that  right  will  not  be  affect- 
ed by  the  circumstance  that  there  are 
also  in  the  bill  allegations  of  personal 
fraud,  which  might  give  a  fiirther  or 
a  different  right  to  relief,  if  they  were 
proved.  If  Uiey  are  not  proved  the 
proper  course  is  to  dismiss,  with  costs, 
BO  much  of  the  bill  as  is  founded  on 
them,  but  not  to  dismiss  the  bill  itself. 

4.  A  trustee  who,  on  untenable  gronnds, 
withholds  trust  money  from  his  eeehd 
que  tnutl  may  commit  what  in  equity 
may  be  q^nsidered  a  fraud,  without 
being  chargeable  with  personal  firand. 

6.  A  legacy  was  g^ven  on  an  exprees 
trust  in  1807;  it  was  not  paid  to  the 
ori^nal  legatee.  He  became  insolvent, 
released  the  legacy,  and  died.  His 
only  child  came  of  age  in  1 849.  Litiga- 
tion on  matters  connected  with  the 
legacy,  but  not  upon  a  direct  claim  to 
it,  was  guifig  on  m  1865.  A.  took  an 
assignment  of  the  legacy,  and  also 
became  the  administrator  of  the  ori- 
ginal legatee's  estate,  and  the  assignee 
under  his  insolvency;  in  1872  he  tiled 
a  bill  to  enforce  payment  of  the  legacy 
with  interest  He  was  held  entitled  to 
the  assistance  of  a  court  of  equity  in 
respect  of  it. 

6.  A  will,  in  1807,  began  thus:  " I  here- 
by appoint  my  after-named  executor, 
Charles  E.,  my  youngest  brother,  to  be 
trustee  for   the    foUowing    legadeB.** 
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Several  were  then  named,  and  the  will 
went  on,  "  Considering  that  money  will 
be  more  essential  to  my  dear  brother 
Samuel  £.  than  a  distant  possession  of 
land,  1  bequeath  to  Samuel  E.  during 
his  natural  life  the  interest  of  £8,000, 
and,  alter  his  death,  to  his  eldest  son, 
James  E.,  by  his  last  wife,  Margaret  J., 
or  M.,  or  E.,  till  he  attains  twenty- 
one,  and  then  to  obtain  the  principal. 
I  order  that  my  youngest  brother 
Charles  E.  shall  be  liable  to  all  my 
lawful  debts  of  every  description,  and 
pay  them  as  soon  as  he  can,  and  also 
pay  my  It^cies  when  regularly  due, 
and  all  expenses,  <bc. ;  and  to  enable 
him  to  do  all  this,  I  bequeath,  uncon- 
ditionally, to  him  all  my  estates  and 
landed  property,  with  all  emoluments 
belonging  to  them,  in  the  county  of 
Armagh;  I  also  bequeath  to  him,  the 
said  Cliarles,  all  my  estates,  <bc.,  with 
all  their  emoluments,  in  the  county  of 
liouth,  or  elsewhere,"  cbc. : 

Jdeld^  that  the  will  constituted  an  ex- 
press trust,  so  as  to  prevent  the 
Statute  of  Limitations  applying  to  it 
Payment  of  the  legacy  with  interest 
was  therefore  directed. 

But,  there  having  been  no  proceed- 
ings taken  until  1872  with  the  direct 
purpose  of  enforcing  payment  of  the 
legacy  (though  other  proceedings  con- 
nected witii  the  will  had  been  going 
on),  and  the  estates  having  passed  into 
the  hands  of  the  representatives  of  the 
original  trustee,  the  interest  on  the 
l^acy  was,  in  the  discretion  of  the 
House,  directed  to  be  calculated  only 
from  six  years  before  the  filing  of  the 
bill 

7.  Qitcere,  whether,  on  the  words  of  the 
above  will,  the  estate  in  the  county  of 
Louth  was,  like  the  estate  in  Armagh, 
subject  to  the  trust  for  payment  of 
the  debts  and  legacies.  As  its  liability 
to  the  trust  had  never  been  made  the 
subject  of  dispute,  and  the  courts  below 
had  proceeded  on  the  assumption  that 
it  was  so  liable,  this  House  did  not  in- 
terfere with  the  decision  in  that  respect. 

8.  The  word  "unconditionally,"  as  used 
in  this  will,  did  not  mean  without 
any  condition  annexed  to  the  payment 
of  the  legacies,  but  that  the  trustee 
was  made  absolute  owner  of  the  fee  sim- 
ple for  the  purpose  of  doing  what  the 
testator  had  ordered.  Thompson  v. 
EadvBOod,  43 


9.  Claim,  stating  that  the  defendants  were 
carriers  of  passengers  by  railway,  and 
the  plaintiff  was  received  by  them  as 
a  passenger  in  an  express  train  which 
by  their  negligence  came  into  collision 
with  an  engine  and  lie  was  injured. 
Defence,  that  after  the  collision  the 
plaintitf  accepted  money  from  the  de- 
fendants' officer  in  satisfaction  of  his 
cause  of  action,  and  executed  a  re- 
lease. Reply,  that  the  defendants' 
officer  procured  the  plaintiff  to  execute 
the  release  by  fraudulently  representing 
to  him  for  that  purpose  that  his  injuries 
were  of  a  trivial  and  temporary  nature, 
and  that  if  they  should  afterwards  turn 
out  to  be  more  serious  than  he  then 
anticipated,  he  would  still,  though  he 
had  executed  the  deed,  be  in  a  position 
to  obtain  further  compensation  fr»m 
the  defendants,  and  that  the  plaintiff 
was  thereby  induced  to  execute  the 
deed,  and  that  after  he  had  executed  it 
his  injuries  turned  out  to  be  of  a  more 
serious  nature  than  he  had  anticipated : 

Heldf  that  the  'reply  was  gooa,  as  it 
contained  a  separate  and  independent 
statement  that  the  plaintiff  was  induced 
to  execute  the  deed  in  consequence  of  a 
fraudulent  representation  that  his  in- 
juries were  of  a  trivial  and  temporary 
character. 

10.  SembU,  that  a  fraudulent  representa- 
tion as  to  the  effect  of  a  deed  may  be 
relied  upon  as  a  defence  to  an  action 
upon  the  deed.  HirKhJidd  v.  Brightuti, 
etc,  186,  18V»  not9. 

See  Chattel  Mortgaob,  641. 
Fraudulent  CoNVsrANOss. 


FRAUDS,  STATUTE  OF. 

1.  The  N.  commissioners  agreed  to  sell  a 
property  to  the  defendant  D.  The 
contract  did  not  refer  to  any  plan,  but 
the  agents  who  signed  it 'for  the  par- 
ties signed  at  the  same  time  the  follow- 
ing memorandum  written  upon  a  plan 
of  the  property  :  *•  Plan  of  property 
sold  to  and  purchased  by  D.  28d  Oct., 
1874.  N.B. — ^The  property  included  in 
the  purchase  is  edged  with  red  color  " : 
Held^  that  the  plan  was  sufficiently 
incorporated,  and  that  the  description 
in  the  contract  was  controlled  by  it 
Nene  Valley ^  etc.,  v.  Dunkley, 

633,  638  note. 
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2.  A  lather  yerbally  promised,  in  coq- 
tempUtion  of  the  marriage  of  his 
daughter,  to  give  her  a  honse  as  a 
wedding  present,  and  immediately  after 
the  marriage  he  put  the  daughter  and 
her  husband  into  possession.  The 
father  was  then  the  owner  of  the 
house,  which  was  leasehold,  and  was 
subject  to  a  charge  in  favor  of  a  build- 
ing society,  payable  by  instalments. 
The  father  paid  those  which  fell  due 
during  his  lifetime,  and  at  his  death 
there  remained  a  balance  of  £110, 
which  fell  due  shortly  afterwards  : 

Held,  that,  the  verbal  promise  to  g^ve 
the  house  having  been  established,  the 
possession  was  a  part  performance 
which  took  the  case  out  of  the  Statute 
of  Frauds,  that  the  contract  was  to 
five  the  house  free  from  incumbrances, 
and  that  the  £110  was  payable  oat  of 
the  lather's  estate.     UngUy  y.  Ungley, 

678,  688  noU. 

See  Paeol  Evidence,  786. 


FRAUDULENT  CONVEYANCES, 

1.  Real  estate  having  been  devised  to  an 
unmarried  woman  with  an  expression 
of  wish  that,  in  case  she  should  mar- 
ry, she  should  before  marrying  settle 
the  same  estate  for  her  own  separate 
use  for  life,  and  to  such  uses  as  she 
should  by  will,  and  notwithstanding 
coverture,  appoint,  the  devisee  married, 
and  about  a  year  aft^r  the  marriaee,  a 
child  having  been  born,  the  husband 
and  wife  joined  in  a  deed,  acknowl- 
edged by  the  latter,  purporting  to  be 
executed  to  give  effect  to  the  testator's 
wish,  whereby  the  land  was  conveyed 
to  trustees,  upon  trust  for  the  wife  for 
life,  remainder  for  the  husband  for  life, 
remainder  to  the  children  as  the  hus- 
band and  wife  should  jointly  by  deed, 
or  as  the  survivor  should  by  deed  or 
will  appoint;  and,  in  default,  to  the 
children  absolutely ;  and  if  no  children, 
to  the  wife  in  fee,  if  she  survived  the 
.  husband  ;  if  not,  to  the  wife's  brothers 
absolutely : 

Subsequently  the  husband  and  wife, 
by  acknowledged  deed,  mortgaged  the 
property  without  notice  of  Uie  settle- 
ment : 

Held,  that  the  settlement  was  for 
valuable  consideration,  and  qot  void 
as  against  the  mortgagee,  under  the 


sUtnte  of  21  Elix.  c.  4.     TeatdaU  t. 
BraUkwaiU,  684 

See  Fraud. 

Husband  and  Wm,  791,  794  note: 


G. 


GAMBLING  IMPLEMENTS. 

1.  Right  of  officer  to  detain.    Bullock  t 
Dunlap.  368,  866 


GENERAL  AVERAGE. 
See  Admibaltt,  288. 


H. 


HABEAS  CORPUS. 
See  Parent  and  Child,  216, 224  note. 


HIGHWAYS. 

1.  The  respondent  '^as  the  occopier  of  a 
residence  which  communicated  with  aa 
adjoining  highway  by  means  of  a  gate- 
way; an  encloseil  drain  and  brickwork 
were  put  down  at  the  gateway  for  the 
purpose  of  convenient  access  to  the 
respondent's  residence,  and  also  for  the 
purpose  of  alltiwing  the  free  passa^  of 
water  running  by  the  side  of  the  high- 
way. The  drain  and  brickwork,  with 
the  earth  covering  the  same,  formed  a 
nuisance  and  obstruction  to  the  high- 
way. The  appellant,  being  surveyor  of 
highways  for  the  parish  within  wliich 
the  respondent's  residence  was  sitaate, 
took  up  and  removed  the  drain  and  the 
brickwork,  and  in  so  doing  damaged 
them.  The  appellant  having  been 
changed  upon  an  information  before 
justi<;es  with  committing  damage,  in- 
jury, and  spoil  upon  the  respomlent's 
property,  against  the  provisions  of  24 
<k  25  Vict.  c.  97,  8.  62,  they  found  that 
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the  appellimt  acted  bona  Jide,  bat  that 
he  did  not  do  the  act  complained  of 
under  a  £air  and  reasonable  supposition 
that  he  had  a  right  to  do  it,  and  they 
convicted  him  of  the  offence  charged : 

Heldf  tliat  the  conviction  was  wrong, 
and  that  the  information  ought  to  Iiave 
been  dbmissed ;  for  the  appellant  was 
not  a  private  individual,  but  the  sur- 
veyor of  highways  having  a  control 
over,  and  an  interest  in,  the  drains  laid 
for  carrying  off  the  water,  and  that  in 
dealing  bona  Jide  with  the  drains  he 
W98  not  guilty  of  wilful  or  malicious 
damage. 

2.  Semble,  that,  as  the  appellant,  accord- 
ing to  the  finding  of  the  justices,  acted 
bona  fide^  they  ought,  upon  the  facts 
stated,  also  to  have  found  that  he  acted 
under  a  fair  and  reasonable  supposition 
that  he  had  a  right  to  do  what  was 
complained  of  in  the  information.  Ben- 
ny V.  Thwaiies,  846,  854  note. 


HOMICIDE. 
J3ee  Criminal  Law,  624,  625  note. 


HOTEL  KEEPER. 
See  LmKEEFES,  261,  266  910^. 


HUSBAND  AND  WIFE. 

1.  By  an  ante-nuptial  agreement,  signed 
by  the  intended  husband  and  wife  and 
the  parents  of  the  wife,  the  parents 
agreed  to  appoint  a  share  of  certain 
real  estate  (which  was  subject  to  their 
life  interest  and  to  the  appointment  of 
them  and  the  survivor  of  them)  to  the 
wife,  and  the  husband  agreed  that  "  he 
would  settle"  his  wife's  reversionary 
share  of  the  said  real  estate  upon  the 
usual  trusts  for  the  husband  and  wife, 
and  their  children.  The  wife's  fatlier 
having  survived  her  mother,  released 
the  powpr  and  granted  the  estate  after 
his  death,  giving  his  said  daughter  a 
share.  The  wife  predeceased  the  hus- 
band and  left  two  children.  The  prop- 
erty being  still  reversionary,  an  action 


was  brought  by  the  husband  and  one  of 
the  children  against  the  other  child,  the 
wife's  heir-at-law,  for  specific  perform- 
ance of  the  agreement : 

Ndd,  that  the  agreement  bound  the 
wife  as  having  assented  to  her  father's 
stipulation,  and  also  her  heir-at-law, 
and  specific  performance  ordered  ac- 
cordingly.    Lee  V.  Z«L  754 

2.  B.,  a  trader,  in  1857  went  through  the 
ceremony  of  marriage  with  M.,  a  sister 
of  his  deceased  wife,  and  thenceforth 
lived  with  her  as  his  wife.  In  1858 
a  sum  of  £2,000,  which  came  to  her 
under  the  will  of  her  father,  was  by 
her  direction  paid  to  B.,  to  be  em- 
ployed by  him  in  his  business,  it  beins^ 
at  the  same  time  agreed  that  B.  should 
be  a  trustee  of  the  £2,000  for  M.,  and 
that  a  settlement  should  be  executed 
to  carry  out  the  agreement.  In  1876 
B.  filed  a  liquidation  petition.  No  set- 
tlement of  the  £2,0U0  had  been  ex- 
ecuted: 

Held,  that  M.  was  not  entitled  to 
prove  in  the  liquidation  for  the  £2,000 
in  competition  with  the  creditors  of 
the  business.     Matter  0/ Beale.        791, 

794  note. 

See  Fraudulent  Conyxtances,  684. 
Married  Women,  9. 
Will,  780. 


I. 


ILLEGAL  AGREEMENT. 

1.  In  January,  1875,  M.,  who  then  owed 
B.  £100,  for  which  he  had  g^ven  no 
security,  wrote  to  B.  telling  him  tliat 
he  had  forged  his  name  to  a  bill  of  ex- 
change for  £100,  which  he  had  dis- 
counted with  his  bankers ;  that  the  bill 
was  just  due  and  that  he  was  unable 
to  meet  it ;  and.  entreating  B.  to  pay 
the  bill,  and  thus  save  him  and  his 
family  from  the  ruin  which  would  re- 
sult from  exposure.  M.  promised,  if 
B.  would  do  this,  to  give  him  a  bill  of 
sale  of  all  his  property  to  secure  what 
he  owed  him.  6.  acceded  to  the  re- 
quest ;  a  bill  of  sale  of  all  M.'s  prop- 
erty was  given  to  him  to  secure  £200, 
and  B.  paid  the  £100  to  the  bankers. 
Soon  afterwards  M.  was  abjudicated  a 
bankrupt : 
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Held,  by  the  Chief  Judge,  that  the 
transaction  amounted  to  the  compound- 
ing of  a  felony,  that  the  bill  of  sale 
was  void  as  against  the  trustee  in  the 
bankruptcy,  and  that  B.  must  pay  over 
the  proceeds  of  the  goods  to  the  trustee. 

2.  Hddy  on  appeal,  that,  however  difficult 
on  grounds  of  public  policy  the  posi- 
tion of  B.  might  have  been  if  he  had 
been  seeking  the  assistance  of  the 
court,  M.,  who  was  a  party  to  the 
offence,  if  any,  could  not  have  recov- 
ered the  proceeds  of  the  goods  from 
B.;  and  that  as  no  offence  against  the 
bankrupt  law  had  been  committed,. the 
trustee  had  only  the  same  rights  as  M. 
Matter  of  MapUbaek,  736 

« 

See  Admisaltt,  544. 

Maintenancs,  18,  48  note, 
Waokbs,  820. 


ILLEGITIMATK  CHILDREN. 

1.  A  legatee  in  a  will  was  described  as 
"  J.  E.,  the  son  of  S.  E.,  by  M.  J.,  or  M., 
or  E.,  his  wife."  There  being  no  doubt 
as  to  the  identity  of  the  person  intended, 
the  question  whether  he  was  the  son 
born  in  lawful  wedlock  or  not,  was  ut- 
terly immaterial,  for  he  was  the  per- 
son designated  as  the  legatee.  Thomp- 
9(m  v.  jSutitfood,  48 

See  Fraud,  43. 


IN  ESSK 
See  Case  aoesed  upon,  766. 


INDICTMENT. 
See  C&dcinal  Law,  696,  601,  621. 


INFANT. 
See  Pakeitt  axd  Child,  216,  224  note. 


INFRINGEMENT. 

See  CoFTBiGHT,  294. 
Tatknt. 


INJUNCTION. 
See  Contempt,  696,  697  noU. 


INNKEEPER. 

1.  The  defendant  was  the  proprietor  of  an 
hoteL  Attached  to  the  notel  and  nnder 
the  same  roof  and  license,  but  entered 
by  a  separate  door  from  the  street, 
was  a  refreshment  bar,  in  which  per- 
sons casually  passing  by  obtained  re- 
freshments at  a  counter.  The  prosecu- 
tor, who  was  a  householder  living 
within  twelve  hundred  yards,  had  been 
in  the  habit  of  coming  to  the  bar  with 
several  large  dogs,  which  had  b<>en 
found  an  annoyance  to  other  guests; 
and  letters  had  passed  in  which  the  de- 
fendant had  objected  to  the  dogs  being 
brought  into  the  bar,  and  the  prosecu- 
tor had  asserted  his  right  to  bring 
them.  The  prosecutor  subsequently, 
while  taking  a  walk  for  pleasure,  went 
with  one  large  dog  to  the  bar  and 
claimed  to  be  served  with  refreshments, 
which  the  defendant  refused  him. 

On  an  indictment  charging  the  de- 
fendant, as  an  innkeeper,  with  refoaing 
refreshments  to  the  prosecutor : 

Held,  that  he  could  not  be  convicted : 
first,  because  the  refreshment  bar  was 
not  an  inn ;  secondly,  because  the  prose- 
cutor was  not  a  traveller ;  thirdly,  be- 
cause, had  it  been  otherwise,  the  defen- 
dant had  reasonable  ground  for  his 
refusal    Regina  v.  Rymer.  261 ,  266  mole. 


INSOLVENCY. 
'    See  Sale,  701. 


INSURANCE,  MARINE. 

1.  A  policy  of  insurance  was  eflfected  on 
ship  from  the  22d  of  January,  1872,  to 
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the  28d  of  January,  1878,  both  inclu- 
sive. These  words  were  written  in  on 
a  printed  form,  which  also  contained, 
'  in  print,  the  words,  at  and  /ram,  and 
for  thit  prenent  voyage^  and  other  simi- 
lar words  which  were  commonly  found 
in  the  forms  of  a  voyage  policy,  and 
which  had  not  been  erased  or  struck 
through : 

HeS,  that  the  policy  was  really  a 
time  policy,  and  its  character  was  not 
aifected  by  the  printed  words  thus  neg- 
ligently left  in  the  form. 

2.  In  a  time  policy  the  law,  in  the  absence 
of  special  stipulations  in  the  contract, 
does  not  imply  any  warranty  that  the 
vessel  should  be  seaworthy.  Gibnon 
V.  Small  supplemented  by  T/iompwn  v. 
Hopper  and  Favocn  v.  Sarttfield,  declared 
to  have  set  at  rest  all  controversies  on 
this  subjectw 

8.  If  a  shipowner  knowingly  and  wil- 
fully sends  his  ship  to  sea  in  an  unsea- 
worthy  condition,  the  knowledge  and 
wilfulness  are  essential  elements  in  the 
consideration  of  his  claim  to  recover. 

4.  A  time  policy  was  effected  on  an  iron 
steamer,  ihe  Frances,  of  706  tons  bur- 
den, then  lying  in  the  yard  of  its  owner, 
a  shipwright.  It  had  been  put  under 
repair,  and  it  was  stated  in  evidence 
that  there  had  not  been  any  stint  placed 
upon  the  repairs,  and  that  the  marine 
engineer  wno  superintended  the  re- 
pairs, and  the  workmen  who  executed 
them,  believed  thein  to  be  completely 
satisfactory.  It  was  expressly  found 
that  if  the  ship  was  unseaworthy  the 
assured  was  ignorant  of  the  fact  The 
ship  went  with  nothing  but  a  deck 
cargo  of  iron  machinery  from  London 
to  Gothenburg — made  more  water  on 
the  voyage  than  could  have  been  ex- 
pected from  the  state  of  the  weather — 
cea»cd  to  do  so  on  getting  into  har- 
bor— was  examined,  and  its  condition 
on  the  voyage  could  not  be  accounted 
for ;  and  in  a  few  days  afterwards  took 
on  board  a  cargo  of  oats  and  880  tons 
of  iron,  and  a  deck  loading  of  timber ; 
started  from  Gothenburg,  encountered 
in  the  open  sea  very  bad  weather 
which  put  out  the  fires,  ran  for  the  port 
of  Hull,  could  not  make  the  port,  ran 
ashore,  and  after  some  time  was  broken 
up  and  became  a  total  wreck : 

Held,  that  these  facts  showed  a  loss 
by  perils  insured   against — the  perils 

19  Eng.  Rep.  109 


of  the  sea — and  that  the  assured  was 
entitled  to  recover  as  for  a  total  loss. 

6.  A  loss  caused  immediately  by  perils 
of  the  sea  is  within  the  policy  thoueh 
it  might  not  have  occurred  but  for  the 
concurrent  action  of  some  other  cause 
which  is  not  within  the  policy.  Dudg- 
eon V.  Pembroke.  105 


INTENT. 

See  CaDiiNAL  Law,  567,  570,  578,  628. 
Libel,  088. 


INTERNATIONAL  LAW. 
See  JxmjMDionov,  866,  588  naU. 


J. 


JUDGMENT. 
See  MsBQKB,  642,  647  note. 


JURISDICTION. 

1.  In  an  action  against  the  appellant  com- 
pany (incorporated  by  letters  patent  of 
the  Queen,  and  domiciled  in  England) 
a  writ  of  summons  was  served,  in  pur- 
suance of  a  judge's  order  to  that  effect 
previously  obtained,  on  its  duly  'ap- 
pointed superintendent  carrying  on  its 
Dusiness  in  Jamaica : 

Held,  that  this  was  good'  service  on 
the  company  under  sect  19  of  "  the  Su- 
preme Court  Procedure  Law,  No.  41,  of 
1872."  The  section  applies  to  corpora- 
tions as  well  as  to  natural  persons. 
Jtoyal,  etc.,  v.  Braham,  172 

2.  The  prisoner  was  indicted  at  the  Cen- 
tral Criminal  Court  for  manslaughter. 
He  was  a  foreigner  and  in  command  of 
a  foreign  ship,  passing  within  three 
miles  of  the  shore  of  England  on  a 
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voyage  to  a  foreign  port;  and  whilst 
within  that  distance  his  ship  ran  into  a 
British  ship  and  sank  her,  whereby  a 
passenger  on  board  the  latter  ship  was 
drowned.  The  facts  of  the  case  were 
such  as  to  amount  to  manslaughter  by 
English  law : 

8.  Hdd^  by  the  majority  of  the  court 
(Cockbum,  C.J.,  Kelly,  C.B.,  Bramwell, 
J.  A..  Lush  and  Field.  J  J.,  Sir  R.  PhiUi- 
more  and  Pollock,  B.;  Lord  Coleridge, 
C.J.,  Brett  and  Amphlett,  JJ.A.,  Grove, 
Denman,  and  Lindley,  JJ.,  dissenting), 
that  the  Central  Criminal  Court  had  no 
jurisdiction  to  try  the  prisoner  for  the 
offence  chai^d. 

4.  By  the  whole  of  the  majority  of  the 
court,  on  the  ground  tliat,  prior  to  28 
Hon.  8,  c.  1 6,  the  admiral  had  no  juris- 
diction to  try  offences  by  foreigners  on 
board  foreign  ships,  whether  witliin  or 
without  the  limit  of  three  miles  from 
the  shore  of  England;  that  that  and 
the  subsequent  6tatut<^  only  transfer- 
red to  the  Common  Law  Courts  and 
the  Central  Criminal  Court  the  juris- 
diction formerly  possessed  by  the  admi- 
ral ;  and  that,  therefore,  in  the  absence 
of  statutory  enactment,  the  Central 
Criminal  Court  had  no  power  to  try 
such  an  offence. 

5.  By  Kelly,  C.B.,  and  Sir  R.  Phillimore. 
also,  on  the  ground  that,  by  the  prin- 
ciples of  international  law,  the  power 
of  a  nation  oter  the  sea  within  three 
miles  of  its  coasts  is  only  for  certain 
limited  purposes ;  and  that  Parliament 
could  not,  consistently  with  those  prin- 
ciples, apply  English  criminal  law  with- 
in those  limits. 

6.  Held^  contriL,  by  Lord  Coleridge,  C.J., 
Brett  and  Amphlett,  JJ.A.,  Grove,  Den- 
roan  and  Lindley,  JJ.,  on  the  ground 
that  the  sea  within  three  miles  of  the 
coast  of  England  is  part  of  the  terri- 
tory of  England;  that  the  English 
criminal  law  extends  over  those  limits ; 
and  the  admiral  formerly  had,  and  the 
Central  Criminal  Court  now  has,  juris- 
diction to  try  offences  there  committed 
although  on  board  foreign  ships. 

7.  By  Lord  Coleridge,  C.J.,  and  Denman, 
J.,  on  the  ground  that  the  prisoner's 
ship  having  run  into  a  British  ship 
and  sank  it,  and  so  caused  the  death  of 
a  passenger  on  board  the  latter  ship. 


the  offence  was  committed  on  board  a 
British  ship,  and,  therefore,  the  Central 
Criminal  Court  had  joriadiction.  Rtg, 
v.  Kei/n,  ,    866,  688  note. 

See  Sea,  177,  184  noie. 


L. 


LACHES. 


See  Fraud,  43. 

LlMTTATIONS,  48. 

Limitations,  Statuts  of,  780. 


LANDLORD  AND  TENANT. 

1.  By  a  written  instrument  not  under 
seal,  and  dated  the  28th  of  February, 
1872,  W.  purported  to  demise  a  mes- 
suage to  the  defendant  as  tenant  from 
year  to  year,  for  so  long  as  he  should 
keep  the  rent  paid,  and  as  W.  should 
have  "  power  to  let  the  said  premises;** 
the  rent  reserved  by  the  instrument  was 
less  than  two-thirds  of  the  annual  value 
of  the  messuage.  The  defendant  en- 
tered and  paid  rent  quarterly  : 

//«/</,  that  the  instrument  was  void 
as  a  lease,  first,  on  the  ground  of  un- 
certainty ;  secondly,  on  the  gpround  that^ 
not  being  within  the  terms  of  a.  2  of 
the  Statute  of  Frauds,  it  ought  to  have 
been  under  seal  pursuant  to  8  (i  9  Viet 
c.  106,  ss.  2  <fc  8. 

2.  Held,  further,  that  the  only  estate  vest- 
ed in  the  defendant  was  a  tenancy  from 
year  to  year.     Wood  v.  Beard,         854 

See  Eminxnt  Domain,  888. 


LARCENY. 
See  Criminal  Law,  610. 


LAW  OF  NATIONS. 
See  Ska,  177,  184  noU. 
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LEASE. 
Bee  IthsanjoKD  and  Tenant,  354. 


LEGACY. 

8u  ¥RAjn>,  48. 

Illeoitimatb  Children,  48. 
Limitations,  43. 
Wiu^  662,  676,  694. 


LIBEL. 

1.  Q.  wns  tried  and  convicted  for  conspi- 
racy with  the  pkintlff  to  defraud  un- 
derwriters. 

The  plaintiff  was  abroad  at  the  time 
of  the  trial,  and  the  defence  for  G.  was 
that  the  plaintifif  was  really  the  guilty 
party. 

^he  defendants  publi»hed  a  report  of 
the  trial  in  a  pamphlet  containing  the 
speech  of  the  prosecuting  counsel  and 
the  indge's  summing  up,  but  not  the 
whole  evidence  nor  the  speech  of  G.'s 
counsel  in  defence. 

The  plaintiff  brought  an  action 
against  the  defendants  for  libel  contain- 
ed in  the  pamphlet.  On  the  action 
being  tried,  the  jury  found  against  the 
defendants  on  their  plea  of  justification, 
with  £1,000  damages,  and  the  judge 
expressing  an  opinion  that  tlie  report 
could  not  be  a  fair  one,  because  the 
whole  of  the  evidence  was  not  set  out, 
left  both  parties  to  move  to  enter  judg- 
ment under  Order  XL,  rule  10,  of  the 
Judicature  Act,  1875.     . 

The  Court  of  Appeal  (affirming  the 
decision  of  the  Common  Pleas  Divi- 
sion) directed  a  new  trial,  on  the  ground 
that  the  question  of  whether  the  report 
w&s  lair  or  not  should  have  been  left 
to  the  jury. 

2.  Under  Order  XL,  of  the  Judicature 
Act,  1876,  the  court  has  power  to  order 
judgment  to  be  entered  in  the  same 
way  as  the  jiulge  at  the  trial,  as  a  mat- 
ter of  law,  should  have  directed  it  to 
be  entered ;  but  the  court  has  no  power 
to  withdraw  questions  of  fact  from  the 
jury  which  are  properly  for  their  con- 
sideration.    Miliaeich  v.  Lloyde,       588 

Bee  Slandeb,  304. 


LIEN. 
Bee  Attobnetb,  721^  728  im^ 


'      LIGHT. 
BiSe  Easement,  285,  289  fwU. 


LIMITATIONS,  STATUTE  OF. 

1.  The  Statute  of  Limitations  does  not 
apply  to  an  express  trust  for  a  legacy, 
yet  where  the  beneficiary  or  his  rep- 
resentative has  allowed  a  very  long 
time  to  elapse  without  attempting  to 
enforce  the  trust,,  equity  wi]l,  when  en- 
forcing it,  apply,  as  to  interest  on  the 
Wacy,  the  principle  of  the  statute. 
Thompeon  v.  Eaehoood,  43 

2.  In  1859  a  suit  for  administration  was 
instituted  by  the  tenant  for  life  under 
a  will  of  certain  leaseholds,  who  subse- 
quently mortgaged  her  life  interest. 
The  mortgagee  obtained,  under  an  or- 
der made  in  1860,  liberty  to  enter,  and 
did  enter,  into  possession  of  the  rents 
for  the  purpose  of  keeping  down  the 
interest  on  her  mortgage,  and  paying 
the  balance  to  the  tenant  for  life.  In 
March,  1866,  the  tenant  for  life  left  her 
home,  and  was  never  heard  of  after- 
wards. On  a  petition  presented  in 
1875  by  the  persons  entitled  in  re- 
mainder, it  was  held  that,  under  the 
circumstances,  the  tenant  for  life  must 
be  taken  to  have  died  soon  after  June, 
1866. 

On  a  petition  now  presented  by  the 
same  parties  for  an  account  of  arrears 
of  rent  received  by  the  mortgagee : 

Held  (varying  the  order  of  Hall, 
Y.C.),  that  the  petitiqners  had  been 
guilty  of  no  laches  in  not  filing  their 
petition  till  tiie  expiration  of  seven 
years  after  the  disappearance  of  the 
tenant  for  life,  and  that  they  were, 
therefore,  entitled  to  an  account  of 
rents ;  but  that  there  was  no  fiduciary 
relation  between  the  mortgagee  and 
the  petitioners,  and,  therefore,  they 
were  only  entitled  to  arrears  for  six 
years  before  the  filing  of  the  petition. 
Hickman  v.  UpealL  780 

Bee  Fraud,  43, 
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M. 
MAINTENANCE. 

1.  The  respondent,  as  attorney  and  mook- 
tear  of  M.  and  his  wife,  manaffod  actions 
of  ejectment  and  mesne  pronts  against 
the  appellants,  advanced  moneys  for 
that  purpose,  and  for  the  subsistence  of 
his  clients,  having  stipulated  that  he 
should  be  repaid  all  advances  with 
interest  at  12  per  cent.,  and  should  have 
a  third  part  of  "  the  clear  net  profits" 
of  the  suit,  with  a  right  to  possession 
of  the  land  recovered  as  security  there- 
for. He  was  neither  an  ori^nal  nor 
an  added  party  to  the  said  suits,  which, 
on  appeal,  were  decreed  in  favor  of  M. 
and  his  wife  by  the  High  Court,  but 
were  afterwards  dismissed  by  the  Privy 
Council  with  costs,  which  M.  and  his 
wife  were  utterly  unable  to  pay.  Pend- 
ing that  appeal,  the  respondent  pur- 
chased the  property  in  suit,  and  there- 
after conducted  the  appeal  in  his  own 
interest. 

In  an  action  by  the  appellants  against 
the  respondent  to  recover  the  amount 
of  the  said  costs,  it  was  averred,  but  not 
proved,  that  the  actions  were  brought 
or  instigated  by  the  respondent  mali- 
ciously and  without  probable  cause; 
and,  failing  such  proof,  it  was  contend- 
ed, (1),  that  the  agreement  and  acCs  of 
the  respondent  amounted  to  champerty, 
or  were  otherwise  illegal  as  oeing 
against  public  policy,  and  that  the  ap- 
pellants had  suffered  special  damage 
from  them;  (2),  that  the  respondent 
was  the  real  actor  therein,  and  had  an 
interest  in  them,  and  was,  therefore, 
responsible  for  the  costs : 

ifeid,  that  the  English  laws  of  main- 
tenance and  champerty  are  not  of  force 
as  specific  laws  in  India. 

2.  A  fair  agreement  to  supply  funds  to 
carry  on  a  suit  in  consideration  of  hav- 
ing a  share  of  the  property,  if  recov- 
ered, ought  not  to  be  regarcfed  as  being 
per  se  opposed  to  public  policy,  fiut 
agreements  of  such  a  kind  ought  to  be 
carefully  watched,  and  when  extortion- 
ate, unconscionable,  or  made  for  im- 
proper objects,  ought  to  be  held  in- 
valid. 

• 

8.  Whatever  the  rights  of  the  parties  to 
this  agreement,  it  does  not  constitute  a 
punishable  offence,  and  cannot  give  to 
the  appellants,  who  wore  strangers  to 


it,  a  right  of  action  against  the  respon- 
dent 

Such  agreement  created  no  legal 
privity  between  the  appellants  and  the 
respondent  from  which  a  promise  can 
be  implied  on  the  part  of  the  appellants 
to  pay  the  respondent  his  costs  of  tho 
former  action,  on  which  an  action  of 
contract  can  be  founded;  nor  does  it 
establish  a  legal  wrong,  for  the  former 
action  was  brought  without  improper 
motives,  and  upon  reasonable  cause. 

4.  An  action  cannot  be  maintained  against 
a  third  person  on  the  cround  that  he 
was  a  mover  of  and  had  an  interest  in 
a  suit,  in  the  absence  of  malice  and  want 
of  probable  cause.  Coondoo  v.  Moot' 
erjee,  18,  48  Moit, 


MALICE. 
See  CannNAL  Law,  628. 


MANSLAUGHTER. 
See  CuiiiNAL  Law,  624,  626  note. 


MARRIED  WOMEN. 

1.  By  the  first  of  two  instruments  made 
in  1808,  on  the  marriage  of  J.  F.  with  ^ 
J.  S.,  the  immovable  property  in  ques- 
tion in  this  appeal  was  conveyed  by 
way  of  donation  by  J.  S.*s  mother  to 
the  said  J.  F.  and  J.  S.  By  the  second, 
J.  F.  and  J.  S.  agreed  inter  ee  that  they 
would  live  in  community ;  that  all  im- 
movable and  other  property  belonging 
to  either  of  them  at  the  date  of  the 
marriage  should  be  brought  into  com-  ^ 
munity ;  that  it  should  for  the  purposes 
of  the  community  be  deemed  movable ; 
with  a  clause  of  reprice,  to  the  effect 
that  when  the  community  was  dissolved 
by  death  or  otherwise,  the  wife  might 
at  her  option  reclaim  or  resume  all 
property  brought  in  on  her  part  clear 
and  free  from  the  debts  and  cliarges  of 
the  community,  subject  to  this,  that  in 
any  case  in  which  she  had  bound  her- 
self, or  assented,  to  any  particular  debt, 
or  had  a  judgment  pronounced  against 
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her  by  a  competent  court,  she  was  to 
rely  npon  and  have  the  benefit  of  her 
husband's  estate,  and  should  have  as 
from  the  date  of  the  marriage  a  ht/pjfhec 
npon  her  husband's  estate  for  the  fjil- 
filmentof  that  contingent  obligation. 

By  a  notarial  act  passed  on  the  26th 
of  January,  1856,  whilst  the  commu- 
nity still  snbsisted  as  to  the  said  im- 
movable property,  the  same  was  hy- 
pothecated to  the  appellants  by  tno 
said  J.  F.  and  J.  S.  as  sureties  for  the 
debt  of  their  son.  The  act  further 
contained  an  express  consent  by  the 
mother  (J.  S.)  to  the  hypothecation  of 
the  said  property  by  her  husband  in 
the  appellants'  favor,  and  an  express 
renunciation  of  any  rights,  whether  of 
property  or  hypothec,  which  she  Aight 
have  had,  which  could  in  any  way  come 
into  competition  with  the  security  so 
created,  whether  by  her  own  or  her 
husband's  act. 

In  a  suit  (in  186P)  by  the  respondent, 
who  claimed  under  a  subsequent  act  of 
donation  from  J.  S.,  to  set  aside  the 
notarial  act,  it  was  contended  that  the 
same  was  fraudulent,  that  certain  in- 
formalities of  preparation,  expression, 
and  execution,  deprived  it  of  its  proba- 
tive character,  and  that  otherwise  it  did 
not  bind  the  title  which  the  respondent 
derived  from  J.  8. 

The  informalities  were — 1.  That  pages 
7  and  8  of  the  act  appeared  to  have 
been  written  afler  pages  9  and  10,  and 
bad  not  been  initialed;  2.  That  the 
bouse  notified  as  the  place  where  the 
contract  was  passed  was  incorrectly 
stated: 

Heldf  that  the  act  was  not  fraudu- 
lent, was  well  exe<2uted,  authentic,  and 
probative,  and  was  sufficient  in  law  to 
bind  the  title  which  the  respondent 
claimed  through  the  donation  of  J.  S.' 

2.  According  to  the  French  law  contained 
in  the  Ordinance  of  Francis  I,  of  Octo- 
ber, 1585,  or  the  Canadian  law  con- 
tained in  the  Edict  of  the  Council  of 
State  of  1738,  or  the  principle  upon 
which  these  laws  are  framed,  the  in- 
itialing of  the  above  pages  7  and  8  was 
not  essential,  the  sense  of  the  deed  not 
being  complete,  and  the  deed  not  be- 
ing coherent  without  them. 

8.  According  to  the  practice  in  Canada, 
and  possibly  according  to  the  right  con- 
struction of  the  Ordinance  of  Blois, 
Art.  167,  the  house  where  the  notary 
oompletea  a  contract  by  his  signature 


is  the  proper  place  to  be  notified  as 
the  place  where  such  contract  was 
passed.  If,  however,  there  is  error 
m  notifying  the  place  of  passing  the 
contract,  the  consequence  is  not  nullity, 
nor  that  the  act  loses  its  notarial  and 
probative  character,  but  only  that  it 
must  be  proved  (as  was  done  in  this 
case)  that  the  place  where  it  actually 
was  passed  was  within  the  jurisdiction 
of  the  notary. 

4.  Assuming  that  J.  S.'s  contract  of  sure- 
tyship was  null  and  ineffectual,  and 
also  her  hypothecation,  so  far  as  it  was 
connected  with  her  invalid  obliga- 
tion of  suretyship ;  yet  her  consent  to 
her  husbands  hypothecation,  and  her 
waiver  of  all  claims  in  favor  of  the  ap- 
pellants, were  binding  upon  her.  The 
clause  of  reprise  did  not  enable  her  to 
resume  or  reclaim  anything  as  against 
a  creditor  in  whose  favor  she  had  con- 
sented to  the  act  of  her  husband  during 
the  community.    Hamd  v.  FosmL        9 

8te  Husband  and  Wife. 


MASTER  Airo  SERVANT. 
Bee  Adhiraltt,  10,  16  noU, 


MASTER  OF  VESSEL. 
Bee  Admibaltt,  10,  16  wxU, 


MERGER. 

1.  A  railway  company,  in  the  year  1864, 
issued  debentures  by  which  they  bound 
themselves  to  pay  a  principal  sum  one 
year  after  the  date  of  issue,  with  in- 
terest at  6  per  cent,  and  charged  the 
railway  and  undertaking  with  the  pay- 
ment of  the  principal  sum  and  interest. 
Soon  after  the  expiration  of  the  year 
a  debenture  holder  Drought  an  action 
against  the  company,  and  recovered 
judgment  for  the  principal  debt,  in- 
terest and  costs.     The  company  was 

*  ordered  to  be  wound  up  in  1868,  and 
the  debenture  holder  was  admitted  to 
prove  for  the  judgment  debt  and  inter- 
est at  4  per  cent.  The  debenture  holder 
claimed  to  prove  for  an  additional  2 
per  cent,  on  the  original  amount  of  the 
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debenture  from  the  date  of  the  jadg- 
ment: 

Held  (affirming  the  decision  of  Bacon, 
y.C),  that  tlie  original  debt  was 
merged,  in  the  judgment,  and  that  the 
claimant  was  only  entitled  to  interest 
on  the  judgment  at  4  per  cent.  Matter 
of  European  Central,  etc.  642,  617  ito^. 


MIKES. 
Ste  Watek  AifD  Watercourses,  1,  6  wfte. 


MISTAKE. 

Bee  AoREEkENT,  828. 
Fraud,  185, 189  note. 
Will,  661,  608  n/ote. 


MOTIVE. 

Bee  Crdiinal  Law,  567,  670,  573,  628. 
Libel,  588. 


MUNICIPAL  C0RP0RATI01^3. 
Bee  Buildings,  862. 

MURDER. 
Bee  CRDmrAt  Law,  624,  625  noU. 


N. 


NEGLIGENCE. 

1.  A  railway  train  drew  up  ab  a  small 
station  with  the  engine  and  part  of  one 
of  the  carriAffes  beyond  the  platform. 
A  passenger  in  that  carriage,  having 
parcels  in  her  hancjs,  openra  the  door 
and  waited  on  the  iron  step  some  time 
for  assistance ;  but,  no  one  coming  to 
assist,  she,  fearing  that  the  train  would 
move  on,  tried  to  alight  by  getting  on 
to  the  footboard,  and  in  so  doing  fell 
and  injured  herself,  for  which  injury 
she  brought  an  action  against  the  com- 
pany : 


Held,  affirming  the  decision  of  the 
Court  of  Queen's  Bench,  that,  nnder  the 
circumstances,  there  was  evidence  of 
negligence  which  should  have  been  left 
to  the  jury. 

2.  Per  Melush,  L.J.:  Railway  compa- 
nies are  bound  to  find,  at  every  station, 
reasonable  means  for  passengers  to 
alight     Baheoti  y.  Oreat  Eaetem,  tie, 

228,  231  mU. 

3.  A  railway  train  drew  up  at  a  station 
with  two  of  the  carriages  beyond  the 
platform.  The  servants  of  the  com- 
pany called  out  to  the  passengers  to 
Keep  their  seats,  but  were  not  heard  by 
the  plaintiff  and  other  passengers  in 
one  of  these  carriages.  After  waiting 
some  little  time,  and  the  train  not  hav- 
ing put  back,  the  plaintiff  got  out,  and 
in  BO  doing  fell  and  was  injured ;  for 
which  injury  she  brought  an  action 
against  the  company : 

Hdd,  reversing  the  decision  of  the 
Exchequer  Division,  that  there  was 
evidence  of  negligence  on  the  pari  of 
defendants  to  go  to  the  jury.  Boee  y. 
North  JSaetem  Railway.  539 

Bee  Aduiraltt,  172. 

OFncER,  270,  275  note. 
Telegraph  ConPAifT,  818. 


NON-RESIDENT. 
Bee  JuRiSDicnoir,  178. 


NOTICE. 
Bee  Estoppel,  698. 


NUISANCE. 
i8^  Parties,  158. 


O- 


OFFICER. 


1.  By  the  Metropolis  Management  Act, 
1865,  8.  42,  the  defendants  were  con- 
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Btitnted  a  body  corporate,  with  power 
to  sue  and  liability  to  be  sued.  By 
8.  125,  vestries  are  required  to  employ 
a  sufficient  number  of  persons,  or  to 
contract  with  any  company  or  persons 
■  for  removing  all  dirt,  ashes,  rubbish, 
and  filth  within  their  parishes.  The 
plaintiffs,  the  guardians  of  a  union,  were 
possessed  of  a  workhouse  situate  within 
the  defendants*  parish.  The  defendants 
refused  to  remove  from  it  the  dirt, 
ashes,  rubbish,  and  filth  there  col- 
lected; the  plaintilTs  were  in  conse- 
quence obliged  to  remove  the  same 
and  thereby  incurred  expense: 

Held,  that  an  action  was  maintainable 
by  the  plaintiffs  to  enable  them  to  re- 
cover from  the  defendants  the  expense 
incurred  by  them  in  removing  the  dirt, 
ashes,  rubbish,  and  filth  from  the  work- 
house. Guardians,  etc.,  v.  8i.  Leon- 
ards, 210,  275  note, 

m 

2.  Detaining  stolen  property,  gambling 
implements,  etc     Bviloek  y.   Dunlap 

863,  866  noU. 


ORDINANCE. 


See  BuiLDnroB,  862. 


OTHER  OFFENCES. 
See  Criminal  Law,  626. 


OWNERS. 

See  Emimbnt  Domain,  888. 
Real  Estate,  86,  104  note. 


OWNERSHIP. 
Bee  Cedunal  Law,  610,  621. 


P. 


PARENT  AND  CHILD. 

1.  Since  the  passing  of  the  Judicature  Act, 
1878,  the  courts  of  common  law  have 


concurrent  jurisdiction  with  the  courts 
of  equity  witli  regard  to  the  care  and 
custody  of  infants ;  but,  in  the  exercise 
,  of  that  jurisdiction,  the  rules  of  equity 
are  to  prevail. 

2.  Before,  however,  the  jurisdiction  of 
the  court  to  deprive  a  father  of  the 
guardianship  of  his  children  can  be 
called  into  action,  the  court  must  be 
satisfied  Ihat  he  has  so  conducted  him- 
self, or  placed  himself  in  such  a  posi- 
tion, as  to  render  it  not  merely  better 
for  the  children  but  essential  to  their 
safety  or  welfare  in  some  very  serious 
and  important  respect  that  the  father's 
acknowledged  rights  should  be  inter- 
fered with. 

• 
8.  Mere  incontinence,  or  habits  of  intem- 
perance, will  not  justify  the  interfer- 
ence of  the  court 

4.  The  affidavits  of  the  mother  and  others, 
in  answer  to  a  rule  for  a  habeas  corpus 
by  a  father  to  remove  ^is  child  (a  boy 
of  nine  years)  from  the  custody  of  the 
child's  maternal  grandfather,  disclosing 
facts  which  showed  the  applicant  to  be 
a  person  of  intemperate  and  vicious  life, 
and  in  the  habit  of  using  gross  and  dis- 
gusting language  as  well  as  personal 
violence  to  his  wife, — the  court  declined 
to  interfere,  the  present  custody  of  the 
child  being  unobjectionable.  Matter 
of  Ooldsworihy,  215,  224  note. 

6.  A  married  woman,  who,  deserted  by 
her  husband,  and  having  no  means  of 
maintaining  her  children,  leaves  them, 
so  that  they  become  chargeable  to 
the  parish,  cannot  be  convicted  for  run- 
ning away  and  leaving  them  charge- 
able, under  the  Vagrancy  Act,  5  Geo. 
4,  c.  88,  s.  4.     Peters  v.  Covoie,  257 

6.  A  husband  having  abandoned  his  wife 
and  kidnapped  the  only  chi]^  of  the 
marriage,  a  boy  three  years  of  a^e,  and 
being  co-respondent  in  a  pending  di- 
vorce action  charging  him  with  adul- 
tery. 

The  court,  upon  the  wife's  petition 
under  the  Infants  Custody  Act,  1878 
(86  <&  87  Vict.  c.  12),  ordered  imme- 
diate delivery  of  the  child  to  her,  with 
liberty  of  access  by  the  father  and  pa- 
ternal grandparents,  and  also  liberty 
to  apply  as  to  the  maintenance  and  ed- 
ucation of  the  child  on  his  attaining 
seven  years  of  age. 
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7.  Tho  principles  irhich  gnide  the  court 
In  cases  under  the  act,  considered. 
MaUer  of  Taylor,  741 


PAROL  EVIDENCE. 

1.  By  an  instrument  under  seal  dated  the 
2d  of  November,  a  customer  gave  to 
his  bankers  a  charge  on  the  premises 
mentioned  in  the  schedule  as  a  secu- 
rity for  all  moneys  then  due  or  there- 
after to  become  due  from  him  to  tliem, 
subject  to  a  prior  mortgage  of  the  3d 
of  October  to  a  building  society,  and  he 
covenanted  to  execute  a  legal  mortgage 
when  required.  The  schedule  described 
the  property  as  "  three  leasehold  hous'^s 
in  Coity  held  by  the  mortgagor  under 
a  lease  of  the  26th  of  September."  The 
lease  of  the  25th  of  September  in  fact 
comprised  only  one  house.  There  was 
evidence  that  on  the  2d  of  November 
the  bankers  agreed  to  make  further  ad- 
vances to  the  customer,  upon  his  giving 
them  satisfactory  security;  that  he 
then  offered  to  give  them  a  charge  upon 
three  leasehold  houses,  which  he 
pointed  out  to  the  manager ;  that  the 
manager  agreed  to  accept  those  three 
houses  as  security ;  and  that  the  deed 
of  charge  was  then  drawn  up  at  the 
bank,  the  description  in  the  schedule 
being  inserted  from  the  customer's  in- 
structions. One  only  of  tho  three 
houses  thus  pointed  out  was  comprised 
in  the  lease  of  the  25th  of  September, 
and  the  two  others  were  comprised  in 
a  lease  of  the  31st  of  December,  which, 
as  well  as  the  lease  of  the  25th  of  Se[j- 
tember,  was  subiect  to  a  prior  mort- 
gage to  the  building  society  : 

neld^  that  this  evidence  was  admis- 
sible, and  that  the  bankers  were  enti- 
tled to  a  charge  on  the  two  houses  com- 
Erised  in  tlie  lease  of  the  31st  of  Decem- 
er.     MaUer  of  BouUer,  786 

Sm  Evidence,  601,  627. 


PARTIES. 

1.  Inmattersof  practice  where  the  judges 
of  the  court  below  have  been  unani- 
mous, the  House  never  varies  their  de- 
cision unless  perfectly  satisfied  that  it 
is  founded  on  erroneous  principles. 
Held  by  the  House,  affirming  the  de^ 


cision  of  the  court  below,  tluit  in  a 
case  of  nuisance  the  several  sufferers 
may  combine  and  bring  a  joint  action 
against  the  several  authors  of  the 
nuisance ; — askins;  a  declarator  and  in- 
terdict but  not  cUiming  damages. 

» 

2.  Per  The  Lord  Chancellor:  There 
may  be  an  inconvenience,  amounting 
almost  to  an  impossibility,  in  joining  a 
number  of  pursuers  in  an  action  for 
damages  against  a  number  of  defenders^ 
But  where  the  action  is  one,  not  uf  dam- 
ages, but  of  declarator  and  interdict,  the 
convenience  and  even  justice  of  the 
case  is  best  met  by  a  joint  proceeding. 

3.  Per  Lord  Penzance:  When  the  action 
is  not  one  of  damages  but  of  declarator 
and  interdict,  tlie  convenience  and 
even  justice  of  the  case  is  best  met  by 
a  joint  proceeding.  In  this  respect  tho 
Scotch  practice  mffers  widely  from  the 
English. 

4.  Per  Lord  O'Haoan:  The  conyenience 
of  having  at  once  before  the  court  all 
persons  affected  by  a  process  of  this 
kind  seems  very  manifest. 

5.  Per  Lord  Blackburn:  As  to  joining 
parties,  the  law  of  Scotland  differs 
from  the  law  of  England ;  and  if  I  were 
called  upon  to  deliver  an  opinion  I 
should  be  inclined  to  say  that  the  Scotch 
law  was  better ;  but  if  two  pursuers  or 
two  defenders  are  to  be  united  in  one 
action,  they  must  have  a  cowttngenHa 
connecting  them  with  each  other.  Cow- 
an V.  BucdeucK  158 


PATENT. 

1.  A  patent  may  be  granted  not  only 
in  respect  of  a  whole  and  complete 
thing  described,  but  in  respect,  also,  of 
a  subordinate  integer  of  that  whole. 

2.  But  then  the  invention  must  be  so  de- 
scribed as  to  make  it  clear  in  respect  of 
what  (the  whole,  or  the  integer,)  the 
patent  has  been  asked  for  and  granted. 

8.  Where  a  person  has  invented  an  im- 
provement in  the  form,  of  a  particular 
apparatus  or  machine,  but  combines 
that  individual  improvement  with  other 
things  which  are  not  his  inventions,  his 
specitication  must  claim  that  partio> 
mar  individual  thing,  and  not  leave  it 
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doubtful  whether  the  claim  is  made  for 
the  whole  combination,  of  which  that 
thing  really  only  forms  a  part. 

4.  In  a  drawing  of  a  machine  attached  to 
a  specification,  there  was  shown  an  in- 
tervening space,  or  opening,  between 
two  parts  of  the  machine,  the  object  of 
the  patent ;  it  was  intended  as  the  arch- 
ing of  a  cutter-plate,  but  this  was  not 
referred  to  and  explained  in  the  speci- 
fication. In  the  specification  there  was 
the  statement  of  an  evil  in  existing 
machines,  and  upon  careful  examina- 
tion, bv  a  skilful  person,  he  mi^ht  sup- 
Sose  that  the  space  exhibitea  in  the 
rawing  was  intended  to  obviate  this 
evil,  but  there  was  no  statement  to  that 
effect,  nor  was  the  form  of  the  opening 
described,  and  described  as  a  necessary 
quality  of  improvement  in  the  machine. 
This  form  was  afterwards  relied  on  as 
one  of  the  great  improvements  in  the 
combination  of  the  patented  apparatus  : 
Sdd,  that  as  it  had  not  been  properly 
explained,  described,  and  claimed,  the 
specification  was  defective. 

6.  There  were  three  other  things  which, 
with  this  one,  constituted  a  combina- 
tion insisted  upon  as  a  novelty.  Those 
three  things  were  old, — and  the  mere 
combination  of  the  four  without  a  clear 
and  sufficient  description  of  the  pur- 
pose and  use  of  that  which  might  be 
claimed  as  new  and  valuable,  and  with- 
out a  distinct  claim  in  respect  of  the 
combination  itself  (even  if  such  a  claim 
would  have  been  valid)  was  held  not 
sufiicient  to  support  the  patent.  Clark 
V.  Adie,  132 

6.  By  the  Patent  Law  Amendment  Act 
(16  <b  16  Vict.  c.  88),  s.  25,  it  is  enacted 
that  where  foreign  letters  patent  are 
granted  for  a  foreign  invention  before 
the  grant  of 'a  patent  for  such  inven- 
tion in  the  United  Kingdom,  the  rights 
under  the  English  patent  shall  cease 
on  the  determination  of  the  foreign 
patent.  An  English  patent  for  a  for- 
eign invention  was  dated  the  17th  of 
September,  but  sealed  on  the  17th  of 
December,  and  between  the  two  dates 
a  foreign  patent  was  granted : 

Held  (affirming  the  decision  of  the 
Master  of  the  Rolls),  that  the  patent 
must  be  taken  to  have  been  eranted  on 
the  17th  of  September,  and  therefore 
that  the  26th  section  was  not  applicable. 

7.  The  court  will  at  any  time  during  the 
progress  of  a  patent  suit  allow  the  de- 

19  Ejjg.  IIep.  110 


fendant  to  raise  a  fresh  issue  on  the 
discovery  of  facts  which  could  not  with 
due  diligence  have  been  discovered  be- 
fore.    UohU  V.  EoberUon.  639 

8.  A  provisional  specification  is  not,  in 

General,  intended  to  give  a  complete 
escription  of  an  invention  to  the  pub- 
lic, but  only  to  protect  the  inventor 
until  the  description  is  perfected  in  the 
final  specification. 

9.  Where  a  provisional  specification  con- 
tained an  incomplete  description,  part 
of  which  was  omitted  in  the  final  speci- 
fication : 

Ueldf  that  there  was  no  prior  publi- 
cation of  the  part  omitted  so  as   to 
•    vitiate  a  subsequent  patent  of  a  similar 
invention  on  the  ground   of  want  of 
novelty.    Sioner  y,  l^odd,  666 

10.  Discussion  of  the  principles  on  which 
the  court  ought  to  act  in  determining 
whether  to  grant  an  interlocutory  in- 
junction to  restrain  an  alleged  infringe- 
ment of  a  patent,  or  only  to  require  the 
defendant  to  keep  an  account  Flimp- 
Urn  v.  Spiller.  826 


PERFORMANCK 

See  AoBEEXEiTT,  268,  S41. 
Sals,  701. 


PERJURY. 

8ee  Crihinal  Law,  601. 
Evidence,  627. 


PETITION  OF  RIGHT. 

1.  By  a  treaty  between  the  Queen  of  Eng- 
land and  the  Emperor  of  China,  tho 
Emperor  agreed  to  pay  to  the  British 
government  8,000,000  dollars  on  ac- 
count of  debts  due  to  British  subjects 
from  certain  Chinese  merchants,  who 
had  become  insolvent  being  largely 
indebted  to  British  subjects.  Tlie 
money  having  been  received  by  the 
British  government : 
Held,  affirming  the  judgment  of  the 
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Qaeen's  Bench  Division,  that  a  petition 
of  right  would  not  lie  by  one  of  the 
British  subjects  to  obtain  pnyment  of 
a  sum  of  money  alleged  to  be  due  to 
him  from  one  of  the  Chinese  merchants, 
on  the  grounds :  1.  That  there  was 
nothing  m  the  terms  of  the  treaty  to 
make  the  Crown  agent  or  trustee  in 
respect  of  any  specific  sum  for  the 
suppliant  or  any  other  person  :  2.  That 
in  all  that  relates  to  the  making  and 
performing  of  a  treaty  with  another 
sovereign,  the  Crown  cannot  be  either 
a  trustee  or  agent  for  any  subject 
Jiuatamjeey.  The  Qwem.  216 


PEWS. 

1.  A  parishioner  who  claims  a  legal 
right  by  prescription  to  a  pew  in  the 
nave  of  his  parish  church  must,  in 
order  to  displace  the  general  right  of 
the  ordinary,  not  only  show  that  the 
pew  has  been  occupied  by  him  or  his 
predecessors  in  title  in  respect  of  an 
ancient  house  in  the  parish  for  a  period 
more  or  less  extended,  but  must  also 
prove,  if  any  alteration  or  repair  of  the 
pew  has  been  necessary,  that  such  re- 
pairs or  alterations  were  executed  at 
the  expense  of  those  who  at  the  time 
claimed  the  prescriptive  right  to  it. 

2.  Smtble,  s.  2  of  the  Prescription  Act,  2 
A  8'Wm.  4,  c.  71,  does  not  apply  to  a 
claim  by  prescription  to  a  pew  m  the 
save  of  a  parish  church,  ^ruip  v. 
Mardiu  658,  665  note. 


Bee  Criminal  Law,  266. 
Estoppel,  658. 
Trust  and  Trubtses^  714,  719  note. 


POWER. 

886  Trust  and  Trustees,  669. 
Will,  769. 


PRESUMPTION. 
See  Will,  661,  658  noU. 


PRINCIPAL  AND  AGENT. 

See  Adioraltt,  10,  16  note, 
CoRroRATio:r8,  158. 


PRINCIPAL  AND  SURETY. 

1.  B.  having  presented  a  petition  for  the 
liquidation  of  his  affairs,  the  statutory 
majority  of  his  creditors  passed  a  reso- 
lution accepting  a  composition  pavable 
in  three  instalments,  the  last  instalment 
to  be  euarant«ed  by  the  defendant. 
The  defendant  signed  a  guarantee  ac- 
cording)}^  and  a  deed  was  made  be- 
tween B.,  the  defendant,  and  certain 
persons  called  "the  inspectors."  The 
creditors  of  B.  were  also  made  par- 
tis to  the  deed,  but  some  of  them  did 
not  execute  it.  By  the  deed,  after 
reciting  that  it  had  been  agreed  that 
until  payment  of  the  composition  B. 
should  carry  on  his  business  under  the 
inspectors,  it  was  provided  that  if  B. 
should  make  default  in  the  pa^-ment  of 
it,  or  if  it  should  appear  to  the  inspect- 
ors, from  the  state  of  his  business,  or 
otherwise,  that  the  instalmenta  would 
not  be  duly  met,  it  should  be  lawful 
for  them  to  apply  to  the  Court  of  Bank- 
ruptcy to  adjudge  him  a  bankrupt,  and 
without  prejudice  to  this  right  it  should 
be  lawful  for  them  in  any  such  event 
to  require  him  to  assign  all  his  property 
to  them,  as  if  they  were  trustees  under 
liquidation  proceedings,  and  further, 
that  "  in  the  event  of  Bw  being  adjudi- 
cated bankrupt,  or  of  a  conveyance  or 
assignment  of  his  property  being  made 
or  required  under  the  provisions  of 
the  deed  before  full  payment  of  the 
composition,  the  defendant  should  bo 
released  from  his  guarantee.**  B.  hav- 
ing made  default  in  pa^'ment  of  the 
second  instalment,  was  made  bankrupt 
on  the  petition  of  a  creditor  who  waa 
not  bound  by  the  resolution,  and  bad 
not  executed  the  dead.  After  the 
bankruptcy  he  made  default  in  payment 
of  the  third  instalment : 

Held,  that  the  defendant  was  liable, 
as  he  could  only  be  released  from  his 

rrantee   by  a  bankruptcy  procured 
the  inspectors  under  the  provisions 
of  the  deed.     Olegg  y.  Oilbey,  190 

2.  A  principal  (with  sureties  for  the  per- 
formance of  the  contract)  contracted 
to  take  tor  from  a  gas  oompany,  and  to 
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pay  for  each  month's  supply  within  the 
first  fonrteeo  days  of  the  ensuing 
month,  unless  the  company  should  by 
writing  allow  a  longer  time  for  pay- 
ment. After  the  expiration  of  the  first 
fourteen  days  of  August  the  company 
took  a  promissory  note  from  the  prin- 
cipal for  the  amount  due  for  July. 
Default  was  made  by  the  principal  in 
payment  of  the  amounts  due  for  July, 
for  AufQSt,  and  for  September : 

ffelai  affirming  the  judgment  of  the 
Common  Pleas  Division,  that,  time 
having  been  thus  given  for  the  pay- 
ment of  the  amount  due  for  July,  the 
sureties  were  discharged  as  to  that 
amount;  but,  reverting  the  judgment 
of  the  Common  Pleas  Division,  not  as 
to  the  amounts  due  for  August  and 
for  September ;  the  contract  being 
separable,  and  the  position  of  the  sure- 
ties as  to  those  amounts  not  being 
affected  by  the  giving  time  for  payment 
of  the  amount  due  for  July.  Croydon 
Oot  Co,  Y.  IHckton.  296,  801  'note, 

8u  MAaaTiO)  Women,  9. 


PRIVITY. 

8u  TjsLWQRAra  Coicpant,  818. 

Watek  and  WATEEcouBaxs,  1,  6  note. 


PROTEST. 

1.  Where  the  intention  of  all  parties  to 
an  accontimodation  bill  was  that  it 
should  be  met  by  the  last  indorser,  the 
previous  indorsers  cannot  be  sued  unless 
they  have  had  notice  of  dishonor. 
2\tmer  v.  Samaon,  195 

2.  To  a  statement  of  defence,  in  an  ac- 
tion against  an  indorser  of  a  bill  of 
exchange,  setting  up  the  absence  of 
notice  of  dishonor,  the  plaintiff  replied 
that  neither  at  the  time  when  the  bill 
was  drawn,  nor  afterwards,  nor  when 
it  became  due  and  on  presentment 
thereof,  had  the  acceptor,  or  the  drawer, 
or  any  indorser  prior  to  the  defendant, 
any  effects  of  the  defendant  in  his 
hands,  and  the  said  bill  was  drawn 
and  accepted  and  indorsed  by  the  defen- 
dant ana  the  prior  indorsers  for  the 
purpose  of  raising  money  for  the  defen- 


dant,  the  drawer,  the  acceptor,  and  the 

Srior  indorsers  jointlv,  and  the  defea- 
ant  was  in  no  way  oamnified,  even,  if 
there  was  no  notice  of  dishonor : 
Held,  a  bad  reply.    Foster  v.  Parker, 

291,  298  note. 


R. 

RAILWAY  COMPANY. 
See  Neoligenoe,  228,  281  note,  689. 


RAPE. 
See  CaniiNAL  Law,  680. 


RATIFICATION. 

Bee  Corporations,  1 68. 
Husband  and  Wipe,  764. 


REAL  ESTATE. 

1.  The  20  A  21  Vict.  c.  cxlvu  (The 
Thames  Conservancy  Act,  Private), 
vests  in  certain  persons  thereby  cre- 
ated Conservators  of  the  river  Thames, 
all  the  interest  of  the  Crown  and  of 
the  l!ord  Mayor  and  Corporation  of 
the  city  of  London  in  the  bed  and  soil 
of  the  river.  It  does  so  for  the  pur- 
poses stated  in  that  act,  for  the  execu- 
cution  of  which  various  powers  are 
conferred  upon  the  Conservators. 

In  execution  of  some  of  those  powers 
the  Conservators  passed  a  resolution 

e'ving  permission  to  the  appellants  to 
y  down  moorings,  attached  to  which 
they  might  place  a  derrick  hulk,  510 
feet  from  the  river  wall;  the  work  of 
laying  down  these  moorings  was  to  be 
done  to  the  satisfaction  of  the  Conser- 
vators, and  was  to  remain  "on  con- 
dition that  the  accommodation  be 
assessed,  and  the  rent  paid  thereon; 
and  that  the  hulk  be  not  used  for 
storing  coals."  The  purpose  of  so 
mooring  the  hulk  was  that  of  fastening 
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and  holding  coal  vessels,  'while  they 
xvere  unloading  their  coals,  and  trans- 
ferring their  cargoes  to  barges  and 
lighters.  The  derrick  bulk  was  held 
in  its  position  by  chains  and  anchors 
set  in  larg^e  stones,  and  ballast  placed 
in  holes  du^  in  the  bed  of  the  river, 
and  the  work  of  so  placing  the  stones 
and  the  ballast  was  performed  by  the 
workmen  of  the  Conservators,  the  pay- 
ment for  the  work  being  furnished  by 
the  appellants.  The  Conservators  re- 
served to  themselves,  under  the  9l8t 
clause  in  the  net,  power  to  remove  the 
hulk  at  a  week's  notice.  The  derrick 
hulk  could  only  be  removed  from  the 
moorings  by  being  itself  loosened  from 
the  chains  attached  to  the  stones  and 
ballast  in  the  bed  of  the  river;  these 
holdings  in  the  river  continuing  fixed 
as  before : 

Held,  that  the  appellants  were  liable 
to  be  rated  to  the  relief  of  the  poor 
of  the  parish  (within  which  lay  that 
part  of  the  river  where  the  aerrick 
hulk  was  moored)  in  respect  of  the 
profit  derived  by  them  from  its  em- 
ployment, as  they  must  be  treated  as 
persons  in  occupation  of  a  part  of  the 
soil  and  bed  of  the  river. 

2.  Fer  Loap  CHaoan  :  They  were  as 
much  occupiers  of  the  land  as  if  they 
had  put  a  stage  upon  piles  driven  into 
the  bed  of  the  river,  or  had  erected  a 
house  there. 

S.  The  grant  of  the  right  to  lay  down 
these  moorings,  and  then  to  occupy 
them  through  the  instrumentality  of 
this  hulk,  was  an  exercise  of  the  par- 
liamentary powers  given  to  the  Conaer- 
vatoro  under  their  act 

4.  On  the  facts  of  this  case  the  moorings 
must  be  taken  to  bo  the  property  of 
the  appellants,  subject  only  to  the 
power  of  removal  reserved  by  the  Con- 
servators.   Cory  V.  Brisiow.  86, 

104  no^. 


RECORD. 

See  Chattsl  Mortgage,  641. 
Evidence,  601. 


•     RELIGIOUS  SOCIETIES. 
Bee  PiW8,  558.  665  fwU. 


REMOTENESS. 
See  Insubancs,  Mardtb,  105. 


RESCISSION. 
See  Sale,  701. 


s. 


SALE. 

1.  The  C.  Iron  Company  in  October,  1874, 
contracted  to  supply  the  P.  Steel  Com- 
pany with  iron  at  a  certain  price,  to  be 
delivered  in  monthly  instalments  and 
to  be  paid  for,  as  to  some,  by  bills  at 
four  months,  and  as  to  the  rest,  by  cash 
at  a  certain  length  of  credit.  The  in- 
stalments were  delivered  till  the  month 
of  February,  1875,  inclusive,  in  which 
month  the  purchasing  company  called 
a  meeting  of  their  prmcipal  creditors, 
and  stated  that  they  were  carrying  on 
the  business  at  a  loss  and  were  s£ort 
of  working  capital,  and  asked  for  an 
extension  of  credit  in  their  existing 
contracts,  which  however  was  refused 
them.  The  selling  company  then  re- 
fused to  deliver  any  more  iron  except 
upon  immediate  cash  paymenta,  and  in 
consequence  of  that  refusal  the  pur- 
chasing company  gave  notice  to  rescind 
the  contract.  The  purcliasins  company 
continued  to  carry  on  the  business  after 
the  meeting,  and  endeavored  to  raise 
fresh  capital  by  issuing  preference 
shares,  but  in  June,  1875,  they  passed 
a  resolution  for  winding  up.  The  sell- 
ing company  claimed  to  prove  for  dam- 
ages for  breach  of  the  contract  agaiost 
the  estate  of  the  purchasing  company: 

Held  (affirming  the  decision  of  the 
Master  of  the  Rolls),  that  there  was  no 
such  declaration  of  insolvency  at  the 
meeting  in  February  as  to  justify  the 
selling  company  in  refusing  to  deliver 
iron  except  for  cash  payments;  and 
consequently  that  the  purcliasing  com- 
pany had  a  right  to  rescind  the  con- 
tract ;  and  the  claim  for  damages  was 
dismissed. 

2.  In  order  to  justify  the  vendors  In  anch 
a  caae  in  exercising  their  right  of  re* 
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fnsal  to  deliver,  there  must  be  such 
proof  or  admission  of  the  insolvency 
of  the  purchiisers  at  ihe  time  as  amounts 
to  a  declaration  of  intention  not  to  pay 
for  the  goods.     Matter  of  Phceniz,  etc. 

701 

See  Agreement,  S41. 
Vendor  and  Vendee. 


SALVAGE. 
8e$  Adhxsaltt,  644. 


SEA. 

1.  Injunction  g^nted  by  the  Supreme 
Court  of  Newfoundland  to  prevent  ap- 
pellants from  infringing  certain  exclu- 
sive rights  OTanted  to  the  respondent 
company  under  17  Vict.  c.  2, 

2.  It  appeared  that  the  appellants  had 
brought  and  laid  a  telegraph  cable  to 
a  buoy  more  than' thirty  miles  within 
Conception  Bay,  which  lies  on  the  east 
of  Newfoundland,  between  two  prom- 
ontories distant  rather  more  than 
twenty  miles,  the  average  width  of  the 
bay  being  fifteen  nliles,  the  distance  of 
the  head  of  the  bay  from  the  two  prom- 
ontories being  respectively  forty  and 
fifty  miles.  The  said  buoy  and  cable 
were  more  than  three  miles  from  the 
shore  of  the  bay. 

fffld,  (I),  that  according  to  the  true 
construction  of  17  Vict  c.  2,  the  in- 
tention of  the  Legislature  of  Newfound- 
land was  to  prohibit  for  the  benefit  of 
the  respondent  company  the  use  of  any 
part  of  the  territory  of  Newfoundland 
Dy  any  other  person  for  telegraphic 
comomnication,  whether  within  the 
island  or  as  a  mere  means  of  transit 
between  places  outside  tlie  territory. 

8.  (2.)  That  by  69  Geo.  8,  c.  88,  the  Impe- 
rial Legislature  asserted  exclusive  do- 
minion (never  since  questioned)  over 
the  said  bay,  and  by  86  &  86  Vict 
c.  46,  conferred  upon  the  Legislature 
of  Newfoundland,  the  right  to  legislate 
with  regard  to  it. 

4.  Quare,  as  to  the  territorial  dominion 
over  a  bay  of  configuration  and  dimen- 


sions such  as  that  of  Conception  Bay, 
either  under  the  English  common  law 
or  under  the  general  law  of  nations. 
Direct,  etc.,  v.  Anglo,  etc,  177,*  184  note. 

See  JuRiSDiOTiON,  866,  688  note. 


SEAL. 
See  Landloed  and  Tenant,  864^ 


SELF-DEFENCE. 
See  Crdhnal  Law,  624,  626  noU. 


SERVICE. 
See  Contempt,  696,  697  note. 

JUBISDXOTION,  172. 


SET-OFF. 

1.  A  person  purchasing  goods  from  a  Aio- 
tor  who  sells  them  in  his  own  name  can 
set  off  a  debt  due  to  him  from  the  fac- 
tor personally  in  the  same  way  as  if  the 
factor  were  the  principal,  unless  the 
purchaser  has  notice  that  the  factor  is 
not  the  principal ;  and  this  right  is  not 
affected  by  the  fact  that  tlie  factor  in 
selling  in  his  own  name  without  disclos- 
ing the  agency  is  acting  in  contraven- 
tion of  the  express  directions  of  his 
principal     Matter  o/jDixon,  724 


SETTLEMENT. 
See  Husband  and  Wife,  764. 


SHIPS  AND  VESSELS. 


See  Jurisdiction,  866,  688  note. 
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SLANDER. 

1.  A  witness  in  a  court  of  justice  is  abso- 
lutely privileged  as  to  anything  he  may 
say  as  a  witness  having  reference  to 
the  inquiry  on  which  he  is  called  as  a 
witness. 

2.  A  statement,  as  to  another  matter, 
made  to  justify  the  witness  in  conse- 
quence of  a  question  going  to  the  wit- 
ness* credit,  has  reference  to  the  inquiry 
within  the  above  rule. 

8.  Defendant,  an  expert  in  handwriting, 
gave  evidence  in  the  trial  of  i).  v.  M. 
that,  in  his  opinion,  the  signature  to 
the  will  in  question  was  a  forgery. 
The  jury  found  in  favor  of  the  will,  and 
the  presiding  jud^e  made  some  very 

•  disparaging  remarks  on  defendant's  evi- 
dence.    Soon  afterwards  defendant  was 

•  called  as  a  witness  in  favor  of  the  gen- 
uineness of  a  document,  on  a  charge  of 
forgery  before  a  magistrate.  In  tross- 
ezamination  he  was  asked  whether  he 
had  given  evidence  in  the  suit  of  J),  v. 
M.f  and  whether  be  had  read  the  judge's 
remarks  on  his  evidence.  He  answer- 
ed, "Yes."  Counsel  asked  no  more 
questions,  and  defendant  insisted  on 
adding,  though  told  by  the  magistrate 
not  to  make  any  further  statement  as 
to  D.  v.  Af.:  "  1  believe  that  will  to  be 
a  rank  forgery,  and  shall  believe  so  to 
the  day  of  my  death." 

An  action  of  slander  for  these  words 
having  been  brought  by  one  of  the  at- 
testing witnesses  to  the  will : 

Jltld,  that  the  words  were  spoken  by 
defendant  as  a  witness,  and  had  refer- 
ence to  the  inquiry  before  the  ma^s- 
trate,  as  they  tended  to  justify  the  de- 
fendant, whose  credit  as  a  witness  had 
been  impugned ;  and  that  ihe  defendant 
was,  tlierefore,  absolutely  privileged. 
Seaman  v.  Netherclift,  804 

^Bee  Libel,  688. 


SOVEREIGN. 
8e$  PETITION  OF  Right,  216. 


SPECIFIC  PERFORMANCE. 
Bee  Feaxjds,  Statute  of,  678,  688  note. 


STOCK. 
See  Corporations,  888. 


STOCKHOLDERa 
See  CoRFORATioirB,  888. 


STOPPAGE  m  TRANSITU. 
See  Sals,  701. 


SUPPORT. 
See  Water  and  WATBROOURaBB^  1,  6  note. 


SURETY. 
See  Principal  and  Surstt. 


T. 


TAVERN  KEEPER. 
See  Innkeeper,  261,  266  note. 


TAXES  AND  TAXATION. 
See  Real  Estate,  86,  104  noiU. 


TELEGRAPH  COMPANY. 

1.  No  action  will  lie  against  a  tele^^ph 
company  at  tile  suit  of  the  receiver  for 
the  misdelivery  of  a  telegram,  unless 
there  be  either  a  contract  between 
him  and  the  company,  or  (possibly) 
fraud  on  their  part  in  the  tnuuunlasion 
of  it 
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2.  The  plaintiffs  were  merchants  at  Val- 
paraiso, beine  a  branch  house  of  a  firm 
carrying  on  business  under  a  diffierent 
st^'le  at  Liverpool.  The  defendants,  a 
telegraph  company,  with  its  chief  office 
in  London,  had  agencies  at  Liverpool 
and  elsewhere,  including  Monte  Video, 
but  not  at  Valparaiso.  The  defendants 
had  a  system  of  forwarding  the  mes- 
sages of  several  senders  in  one  **  packed 
telegram/'  each  message  being  distin- 
^islied  by  a  cipher  known  to  the  de- 
rendants  and  their  agents  and  to  the 
senders,  which  messages  on  the  receipt 
of  the  packed  telegrams  by  the  defen- 
dants' agents  were  transmitted  to  their 
proper  recipients.  In  December,  1874, 
the  plaintitis,  at  Valparaiso,  received  a 
message  transmitted  by  the  defendants 
from  Monte  Video,  purporting  to  bo 
an  order,  which  the  plaintiffs  executed, 
from  the  plaintiffs'  Liverpool  house  for 
a  large  quantity'  of  barley.  No  such 
message  was  in  fact  sent  by  the  Liver- 
pool firm,  nor  was  the  message  intended 
for  the  plaintiffs.  The  misdelivery  of 
the  message  was  caused  by  the  negli- 
gence of  an  agent  of  the  defendants, 
and  resulted  in  serious  loss  to  the  plain- 
tiffs, in  consequence  of  the  fall  in  the 
market : 

HeJdt  on  demurrer,  that,  there  being 
no  contract  between  the  plaintiffiB  and 
the  defendants,  and  no  duty  owing  by 
the  latter  to  the  former,  there  was  no 
of  action.     Dickaon  v.  Renter^ 


cause 


Telegraph  Co, 


818 


TITLE. 

1.  A.  Blenkarn  took  premises  at  37  Wood 
Street,  and  wrote  to  the  plaintiffs  at^ 
Belfast  ordering  goods  of  them.  The 
letters  were  dated  87  Wood  Street,  and 
signed  "A.  Blenkarn  &  Co."  in  such  a 
way  as  to  look  like  "  A.  Blenkiron  A 
Co.,**  there  being  an  old  established 
firm  of  Blenkiron  &  Sons  at  123  Wood 
Street.  One  of  the  plaintiffs  knew 
something  of  that  firm,  and  the  plaintiffs 
entered  into  a  correspondence  with 
Blenkarn,  and  ultimately  supplied  the 
goods  ordered,  addressing  them  to  "  A. 
Blenkiron  &  Co.,  37  Wood  Street." 
The  fraud  having  been  discovered. 
Blenkarn  was  indicted  and  convicted 
for  obtaining  goods  by  falsely  pretend- 
ing that  he  was  Blenkiron  Jb  Sons. 
Before  the  conviction  the  defendants 


had  purchased  some  of  the  goods  bona 
fide  of  Blenkarn  without  notice  of  the 
fraud,  and  resold  them  to  other  per- 
sons. The  plaintiffs  having  brought  an 
action  for  the  conversion  of  the  goods  : 
Held^  reversing  the  decision  of  the 
Queen's  Bench  Division,  that  the  plain- 
tiffs intended  to  deal  with  Blenkiron 
d  Sons,  and  therefore  there  was  no  con- 
tract with  Blenkarn ;  that  the  property 
of  the  goods  never  passed  n^om  the 
plaintiffs ;  and  that  they  were  accord- 
ingly entitled  to  recover  in  the  action. 
LUidiay  v.  Cundy,  237,  242  note. 

See  Pxws,  5fiS.  665  fiote. 

Real  Estate,  86,  104  note. 


TRADE-MARES. 

1.  An  action  will  lie  against  shipowners 
who  have  shipped  goods  bearing  coun- 
terfeits of  plaintilTB  trade-marks  for 
discovery  of  the  names  of  the  consignor 
from  whom  the  goods  were  received. 
Orr  V.  Diaper.  690 


TRESPASS. 

See  HiQHWATS,  846. 

Offioee,  863,  866  note. 


TRUST  AND  TRUSTEES. 

1.  When  power  of,  as  to  disposition  of 
property  exclusive.  Mailer  of  Veal/s 
Trmt,  669 

2.  C,  a  trustee,  employed  a  broker,  who 
had  notice  of  the  trust,  to  sell  out  con- 
sols and  invest  the  proceeds  in  railway 
stock.  The  broker  sold  the  consols 
for  cash,  bought  railway  stock  to  the 
same  amount  for  the  settling  day,  and 
received  the  price  of  the  consols  in  a 
check,  which  he  paid  into  his  account 
at  his  bankers.  Ue  stopped  payment 
before  the  settling  day,  and  went  into 
liquidation.  C.  claimed  so  much  of  the 
broker's  balance  at  his  bankers  as  was 
attributable  to  the  price  of  the  consols. 
The  Registrar  disallowed  the  claim, 
holding  that  the  relation  between  bro- 
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Jeer  and  customer  was  similar  to  that 
between  banker  and  customor,  and  that 
C.  was  only  a  general  creditor: 

Heldy  on  appeal,  that  as  the  price  of 
the  consols  was  known  by  the  broker  to 
be  trust  money,  it  could  be  followed, 
and  that  the  claim  must  therefore  be 
allowed: 

3.  Hdd,  by  James,  L.J.,  and  Bramwell, 
J.A.,  that,  apart  from  the  qnestion  of 
trust,  the  position  of  a  broker  is  not 
that  of  a  banker,  but  of  an  ag^ent  into 
whose  hands  money  is  put  to  be  applied 
in  a  particular  way,  and  that  money 
paid  to  him  can  therefore  be  followed 
by  the  customer.    Matter  of  Cooke.  714, 

719  note. 

4.  Where  a  sole  trustee  of  leaseholds  had 
died  intestate,  and  had  no  legal  per- 
sonal representative,  and  new  trustees 
had  been  duly  appointed  under  the  set- 
tlement, the  court  reappointed  the  same 
two  persons  trustees,  and  made  an  or^ 
der  vesting  the  leaseholds  in  them. 

The  decision  of  the  Master  of  the 
Bolls  reversed.  MaUer  of  DagleMs 
BettiemenL  729 

See  DisoRETioK,  119,  181  note. 
Estoppel,  668.  - 
Fraud,  43. 
Limitations^  43. 
Will,  780. 


U. 


ULTRA  VIRES. 
8e0  CoBFORATiovB,  168,  838. 


UNDUE  INFLUENCE. 
See  Fraud,  48. 


V. 


VARIANCE. 


See  Criminal  Law,  610,  621. 


VENDOR  AND  VENDEE. 

1.  Trustees  for  sale  of  a  freehold  mes- 
suage and  hereditaments,  who  sell  un- 
der a.  condition  that  "  the  property  is 
sold  and^ill  be  conveyed  subject  to 
all  free  rents,  quit  rents,  and  incidents 
of  tenure,  and  to  all  rights  of  way, 
water,  and  other  easements,  if  any,"  are 
entitled  to  have  the  words  "  subject  to 
all  free  rents,  quit  rents,  and  incidents 
of  tenure,  and  to  all  rights  of  "way, 
water,  and  other  easements,  if  any,"  in- 
serted in  the  habendum  of  tlie  convey- 
ance, although  it  is  not  shown,  nor 
asserted,  that  the  property  is  subject 
to  any  of  the  liabilities  so  spedhed. 
Oale  v.  Squier.  777 

See  Agreement,  268,  841. 
Sale,  701. 
Warranty,  248,  262  note. 


VESSELS. 
See  Joribdiotion,  366,  638  note. 


WAGERS. 

1.  The  plaintiff  was  a  "  tipster."  le.,  gave 
information  as  to  the  probable  winners 
of  horse  races.  Upon  his  giving  the 
name  of  a  horse  to  uie  defenflant  as  the 
probable  winner  of  a  certain  race,  it 
was  agreed  between  them  that  the 
plaintiff  should  have  £2  on  the  horse 
at  26  to  1,  that  is  to  say,  that,  if  the 
defendant  backed  the  horse  and  won, 
the  plaintiff  should  haye  £50  out  of  his 
winnings,  but  if  the  horse  lost,  the 
plaintiff  should  pay  the  defendant  £2. 

The  defendant  did  back  the  horse, 
and  it  won,  and  the  plaintiff  thereupon 
claimed  £50  out  of  the  defendant's 
winnings : 

Held,  that  the  agreement  was  vmd 
within  8  (b  9  Vict.  c.  109,  s.  18.  and 
that  the  £50  could  not  be  recovered. 
Higgineon  v.  Simpeon.  320 


WAIVER. 
See  Protest,  291,  298  ncte. 
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WARRANTY. 

1.  On  tb&sale  of  an  article  for  a  specific 
purpose  there  is  a  warranty  by  I  lie 
vendor  that  it  is  reasonably  lit  for  tlie 
purpose,  and  there  is  no  exception  as 
to  latent  undiscoverable  defects. 

The  limitation  as  to  latent  defects  in- 
troduced bv  KeadJiead  v.  JUidland  Jii/. 
Co'.  (Law  Kep.,  4  Q.  B..  HTJ)  does  not 
apply  to  the  sale  of  a  chattel. 

2.  The  plaintiff  ordered  and  bought  of 
the  defendant,  a  coach  builder,  a  pole 
for  the  plaintiff's  carriage.  The  pole 
broke  in  use  and  the  horses  became 
frightened  andi  were  injured.  Jn  an 
action  for  tlie  damage,  the  jury  found 
that  the  pole  was  not  reasonably  fit  for 
the  carriage,  but  that  the  defendant 
had  been  guiJt}'  of  no  negligence  : 

Ut'ld,  that  the  plaintiff  was  entitled 
to  recover  the  value  of  the  pole,  and 
also  for  damage  to  the  horses,  if  the 
jury,  on  a  second  trial,  should  be  of 
opinion  that  the  injury  to  the  horses 
was  the  natural  consei^uence  of  the 
defect  in  the  pole.     Jianda/l  v.  ^^ewsoti, 

243,  262  fiote. 


WATER  AND  WATERCOURSES. 

1.  The  right  to  work  mines  is  a  right  of 

Eroperty ;  which,  when  du^y  exercised, 
egets  no  responsibility : 

2.  Per  Lord  BiACKBtrRN  :  The  owner  of 
minerals  has  a  right  to  take  away  the 
whole  of  them  in  his  land,  according  to 
the  natural  course  of  user. 

3.  Where  mineral  workings  have  caused 
a  subsidence  of  the  suri'ace,  and  a  con- 
sequent flow  of  rainfall  into  an  adjacent 
lower  coal  field,  the  injuries,  t)eing  en- 
tirely from  gravitation  and  percolation, 
are  not  a  valid  ground  for  any  claim  for 
damages. 

4.  Per  Lord  Blackburn:  Where  there 
is  an  agreement  between  the  owner  and 
his  tenant  that,  when  the  mines  are 
worked  out,  the  surface  shall  be  re- 
stored, the  owner  may  complain  if  it 
be  not  restored  ;  but  that  gives  no 
claim  to  any  one  else.  WiUofi  v.  Wad- 
dell.  I,  6  itoie. 

19  Eng.  Rep.  Ill 


6.  One  who  stores  water  on  his  own  land, 
and  uses  all  reasonable  care  to  keep 
it  safely  there,  id  not  liable  for  damage 
effected  by  an  escape  of  the  water,  if 
tfie  escape  be  caused  by  the  act  of  God, 
or  vis  major  ;  e.g.,  by  an  extraordinarj' 
rainfall,  which  could  not  reasonably 
have  been  anticipated,  although,  if  it 
had  been  anticipated,  the  effect  might 
have  been  prevented. 

6.  On  the  defendant's  land  were  orna- 
mental pools  containing  large  quantities 
of  water.  These  pools  iiad  been  formed 
by  damming  up  with  artificial  banks  a 
natural  stream  which  rose  above  the 
defendant's  land  and  flowed  through  it, 
and  which  was  allowed  to  escape  from 
the  pools  successively  by  weirs  into  its 
original  course.  An  extraordinary  rain- 
full  caused  the  stream  and  the  water  in 
the  pools  to  swell  so  that  the  artificial 
banks  were  carried  away  by  the  pres- 
sure, and  the  water  in  the  pools,  being 
thus  suddenly  let  loose,  rushed  down 
the  course  of  the  stream  and  injured 
the  plaintiff's  adjoining  property.  The 
plaintiff  having  brought  an  action 
against  the  defendant  for  damages,  the 
jury  found  that  there  was  no  negligence 
in  the  maintenance  or  construction  of 
the  pools,  and  that  the  flood  was  so 
great  that  it  could  not  reasonably  have 
been  anticipated,  though  if  it  had  been 
anticipated  the- effect  might  have  been 
prevented : 

Held,  affirming  the  judgment  of  the 
Court  of  Exchequer,  that  this  was  in 
substance  a  finding  that  the  escape  of 
the  water  was  caused  by  the  act  of 
God,  or  vis  major^  and  that  the  defen- 
dant was  not  liable  for  the  damage. 
NicJu>U  V.  Mainland.         88 5,  840  note. 


WILL. 

1.  A  testator  devised  his  real  estate  to  his 
grandsons  for  life,  with  remainders  to 
their  sons  in  tail  successively,  and  upon 
the  death  of  the  grandsons  without  issue 
he  devised  the  estate  to  his  three 
granddaughters  in  tail  with  benefit  of 
snrvivorsliip,  and  in  case  the  grand- 
daughters should  die  without  issue, 
leaving  their  father  and  mother,  or 
either  of  them,  surviving,  then  he  de- 
vised the  estate  to  the  father  and 
mother,  and  the  survivor  of  them,  for 
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life,  and  after  their  death  to  T.  M.,  J.  A., 
and  T.  G.  in  fee.  The  grandsons  sur- 
-vived  the  testator,  but  died  without 
issue.  One  of  them  abo  survived  the 
^anddaughters,  and  one  of  the  grdnd- 
daughters  survived  both  her  father  and 
mother : 

Held,  that  the  devise  of  the  estate 
for  life  to  the  father  and  mother  of 
the  granddaughters  was  not  a  contin- 
gent remainder,  and  that  the  ulterior 
limitations  took  effect,  notwithstanding 
the  death  of  both  father  and  mother, 
in  the  lifetime  of  the  tenants  in  tail. 
LeadbecUer  v.  Croat,  191 

2.  In  the  case  of  a  testamentary  gift  to 
children  describing  them  as  consisting 
of  a  specified  number  which  is  less  tlian 
the  number  in  existence  at  the  date  of 
the  will,  the  court  rejects  the  specified 
number  on  the  presumption  of  mistake, 
and  all  the  children  in  existence  at  the 
date  of  the  will  are  held  entitled,  unless 
it  can  be  inferred  who  are  the  particu- 
lar children  intended,  in  which  case 
the  court  holds  those  children  entitled 
to  the  exclusion  of  the  others. 

Testatrix,  by  will  made  in  1873,  be- 
queathed "  to  each  of  the  three  children 
of  Mrs.  W.,  widow  of  W.  W.,  one  hun- 
dred pounds."  W.  W.,  brother  of  the 
testatrix,  died  in  1857,  leaving  a  widow 
and  three  children,  of  whom  one  died 
in  1870,  and  two  survived.  Mrs,.W. 
married  again  in  1^58,  and  had  six 
children  by  that  marriage  living  at 
the  date  of  the  will.  The  evidence 
showed  that  the  testatrix  knew  of  the 
second  marriage,  and  that  there  were 
children  of  that  marriage,  but  that  she 
did  not  know  their  number;  also  that 
she  had  not  seen  Mrs.  W.  for  six  years 
before  the  date  of  her  will : 

Held,  that  the  two  children  by  W. 
W.  were  alone  entitled,  and  not  the 
children  of  the  second  marriage.  Nevf- 
man  v.  Piercey,  051,  tt58  note, 

8.  A  testatrix  gave  £100  to  the  "  execu- 
tors or  executrix  '*  of  C.  C.  left  an  ex- 
ecutor and  two  executrixes,  who  all 
predeceased  the  testatrix : 

Held,  a  gift  to  C.'s  legal  personal 
representatives  as  part  of  his  estate. 

4.  A  testatrix  bequeathed  her  residuary 
personal  estate  to  four  persons.  One 
of  the  shares  lapsed  through  the  death 
of  the  legatee  in  the  testatrix's  life- 
time : 

Held,  that  the  costs  of  a  suit  for  the 
administration  of  the  testatiix's  e^&te 


were  payable  out  of  the  residne  gen- 
erally, and  not  primarily  out  of  the 
lapsed  share. 

5.  Dictum  of  Malins,  V.C,  in  Gowan  v. 
Broughton  dissented  from. 

6.  y  Residue  **  of  personal  estate  means 
the  personal  estate  which  remains  af^vsr 
payment  of  the  testator's  debts,  funeral 
and  testamentary  expenses,  and  the 
costs  of  the  administration  of  his 
estate,  including  the  costs  of  an  admin* 
istration  suit.     Trethewy  v.  Hdyar.  663 

7.  A  testatrix  bequeathed  a  fond  to  her 
daughter  for  life,  and  after  her  death 
"  to  and  amongst  my  other  children  or 
their  issue  in  such  parts,  shares,  and 
proportions,  manner  and  form,  as  my 
said  daughter  shall  by  deed  or  will 
appoint": 

Held,  that  the  daughter's  power  was 
exclusive.     Matter  of  Veal^s  Tnut,  669 

8.  A  testator,  who  was  mortgagee  in  fee 
of  an  estate  to  steure  a  sum  of  money 
of  which  he  was  trustee,  devised  and 
bequeathed  his  residuary  real  and  per- 
sonal estate  unto  and  to  the  use  of  hSn 
wife,  her  heirs,  executors,  administra- 
tors and  assigns,  in  trust,  either  to 
leave  the  same  in  existfng  investments, 
or  sell  and  convert  the  same,  and  out 
of  the  proceeds  to  pay  his  debts,  fu- 
neral and  testamentary  expenses,  and 
certain  l^acics,  ond  invest  the  resi- 
due and  retain  the  income  thereof  for 
her  life ;  and  subject  as  oforesaid,  snch 
residue  to  remain  in  trust  for  C.  There 
was  no  express  devise  of  trust  or  mort- 
gaged estates  : 

Ileld,  that  the  legal  estate  in  the  mort- 
gaged property  did  not  pass  under  the 
will. 

9.  Quare,  whether  the  legal  estate  would 
have  passed,  had  the  mortgage  money 
belonged  to  the  testator  in  his  own 
right.     Mailer  of  SmWis  EUate.       676 

10.  Bequest  by  a  testatrix  of  "  the  foreign 
bonds,  amounting  to  about  £8,000," 
which  she  had  purchased: 

Held,  that  colonial  bonds  which 
firmed  part  of  the  amount  mentioned 
did  not  pass.     Hull  v.  HiU.  694 

11.  A  testator  devised  five  freehold 
houses  to  *'■  all  and  every  the  children 
of  my  late  brother  J.  C.  who  shall  be 


INDEX. 


883 


living  at  my  decease  or  who  shall  have 
died  in  my  lifetime  leaving  issue  living 
at  my  death  in  equal  shares."  By  a 
codicil,  after  recitiug  that  some  of  the 
children  of  his  late  brother  J.  C.  had 
lately  died  without  issue,  the  testator 
revoked  his  previous  devise,  and  de- 
vised one  of  the  houses  to  A.,  and  the 
remaining  four  in  the  same  terms  as 
the  original  devise. 

Four  children  of  J.  C.  were  living  at 
the  testator's  death,  and  one  other  cliild 
died  in  the  testator's  lifetime  leaving 
children  living  at  the  testator's  deatli^: 

Hdd,  that  the  four  children  who  sur- 
vived the  testator  took  the  whole  prop- 
erty. 

12.  Where  there  is  a  gift  by  a  testator 
to  a  class,  the  rule  is  that  those  mem- 
bers of  the  class  who  are  at  his  death 
capable  of  taking,  take  the  whole,  the 
gift  being  construed  as  showing  an  iu- 
tention  on  the  part  of  the  testator  that 
the  class  shall  take  so  far  as  the  law 
allows.     MaUnT  of  Cokman,  747 

18.  A  testator  gave  a  fund  of  £66,666 
\'69,  Ad.  consols  to  trustees,  upon  trust 
to  pay  £1,000  a  year  to*  each  of  his 
two  daughters  for  their  lives,  and  after 
the  death  of  each  daughter  he  gave  the 
sum  of  £33,333  6«.  8a.  consols,  which 
he  described  as  the  share  of  each  daugh- 
ter, unto  and  among  all  and  every  such 
child  or  children  she  might  happen  to 
leave  at  her  decease,  to  be  equally 
divided  between  them  when  and  as 
they  should  respectively  attain  the  age 
of  twenty-one  3'ears,  and  if  but  one 
child,  then  to  such  only  child ;  and  in 
case  either  of  his  daughters  should  die 
without  issue,  he  directed  that  the 
£33,333  6«.  8c/.  consols,  being  the  share 
of  her  so  d^'ing,  should  be  transferred 
by  his  trustee  to  such  person  or  per- 
sons, and  in  such  manner  as  she  by  her 
will  and  testament  in  writing  duly 
executed  might  direct  and  apix>iut. 
There  was  a  general  residuary  gift. 

One  of  the  daughters  executed  the 
power  and  died,  having  had  one  child, 
who  died  in  her  lifetime,  le^iving  chil- 
dren who  survived  their  grandmother. 
Ufdd,  that  the  wprds  "die  without 
issue"  meant  such  issue  as  were  pre- 
viously mentioned,  and  that  the  power 
was  validly  exercised.  Davie*  v. 
Mercer  on.  759 

14.  A  testator  gave  a  sum  of  stock  to 


for  life,  and  after  his  death  the  capital 
to  be  divided  amongst  the  children  of 
testator's  late  daughter  B.,  or  their  de- 
scendants, but  should  there  be  none  of 
them  surviving,  then  the  capital  to  be 
equally  divided  amongst  such  other 
grandchildren  as  he  might  then  havu 
living,  or  in  default  thereof  to  his  legal 
representative.  B.  had  seven  children, 
three  of  whom  died  without  children  in 
the  lifetime  of  the  testator ;  of  the  re- 
maining four  one  alone  survived.  A., 
the  tenant  for  life ;  three  died  before 
A.,  and  only  one  of  these  three  left 
issue : 

i/cW,  that  the  words  "should  there 
be  none  of  them  surviving"  referred 
to  the  testator's  death,  and  that  the 
children  of  B.  who  survived  the  tes- 
tator took  vested  interests.  Matter  of 
DaweH  Trust.  775 

16.  Testator  gave  his  property  to  trustees 
on  trust  during  the  life  of  his  son  to 
pay,  apply,  and  dispose  of  the  annual 
produce  of  a  certain  portion  of  it  for 
the  maintenance  and  support  of  his  son 
and  his  present  or  any  future  wife,  and 
the  maintenance,  education,  and  sup- 
port of  their  children,  or  anv  or  either 
of  them  his  son  and  his  wife  and  chil- 
dren, in  such  manner  and  such  pro- 
portions as  the  trustees  should  in  their 
discretion  think  fit  and  proper,  with- 
out being  answerable  or  accountable 
to  any  person  for  the  way  in  which 
they  should  apply  the  same ;  and,  after 
the  decease  of  his  son,  to  pay  and  ap- 
ply the  annual  proceeds  in  like  man- 
ner unto  and  for  the  benefit  of  any 
widow  for  life,  and  any  children  until 
they  should  attain  twenty-one  or  mar- 
ry, and  subject  to  those  trusts  in  trust 
for  the  children.  The  son  died  in  1849, 
leaving  a  wife  and  six  children,  the 
youngest  of  whom  attained  twenty-one 
in  1870.  In  1851  the  widow  married 
again.  The  settlement  made  on  the 
marriage  did  not  comprise  the  above 
annual  proceeds,  and  the  trustees  con- 
tinued to  pay  them  to  the  wife  as  part 
of  her  separate  estate  and  on  her  sepa- 
rate receipt.  The  second  husband,  who 
was  living  apart  from  his  wife,  claimed 
to  be  entitled  to  the  income  during  her 
Ufe: 

Held,  that  the  trustees  had  a  discre- 
tion to  pay  the  wife  the  income  for  her 
separate  use.     Auttin  v.  Austin.      780 

16.  E.  by  his  will,  dated  in  1814,  devised 


trustees,  the  interest  to  bo  paid  to  A.  |      real  estate  to  R.,  tlie  second  son  of  Sir 
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T.  S.,  of  H.,  Baronet,  for  life,  with  re- 
mainder to  R.'s  first  and  other  sons  suc- 
ceasively  in  tail  male,  with  like  remain- 
ders in  favor  of  J.  and  C,  the  third  and 
fourth  son  of  Sir  T.  S.,  and  their  sons, 
with  an  ultimate  i*emMinder  to  the  tes- 
tator's right  heirs.  Tlie  will  contained 
a  name  and  arms  clause,  and  also  a  pro- 
viso that  in  case  R.,  J,,  or  C.  should 
become  the  eldest  son  of  Sir  T,  S.,  the 
estate  thereinbefore  devised  to  him  be- 
coming the  eldest  son  of  Sir  T.  S.,  and 
the  remainder  to  his  first  and  other 
sons,  should  cease,  determine,  and  be- 
come void,  as  if  he  were  actually  dead 
without  issue  male  of  his  body,  and  the 
real  estate  thereby  devised  should  im- 
mediately go  and  remain  to  the  use  of 
such  person  or  persons  as  by  virtue 
of  the  devises  thereinbefore  contained 
would  then  be  entitled  as  the  person  or 
persons  next  in  remainder  to  the  same 
estates,  in  case  such  person  so  becom- 
ing the  eldest  son  of  Sir  T.  S.  were 
then  dead  without  issue  male  of  his 
body.  Sir  T.  S.  survived  the  testator. 
His  eldest  son  died  without  issue  in 
1863.  R.,  who  thereupon  succeeded  to 
the  baronetcy,  died  without  issue  in 
1875.     C.  died  without  issue  in  1834  ; 

Held,  by  the  Master  of,  the  Rolls,  that 
as  "eldest  son"  could  not  in  this  will 
mean  the  eldest  born  son,  it  must  bo 
taken  to  mean  eldest  surviving  son  for 
the  time  being — that  J.  had  become 
the  eldest  son  of  Sir  T.  S.  within  the 
meaning  of  the  will,  and  that  the  estate 
had  devolved  on  the  heir  of  the  testator. 


17.  Held,  by  James,  L. J.,  and  Baggallay. 
J.  A.  {ditffterUienfe  Bramlirell.  J.  A.),  that 
"  become  the  eldest  son  of  T.  S."  meant 
"  become  in  the  lifetime  of  Sir  T.  8.  hij» 
eldest  surviving  son  and  heir  apparent," 
and  that  the  shifting  clause  had  not 
taken  effect.  Herveu-Bathurtt  v.  Stan- 
ley. '^  796 

See  Discretion,  119,  181  wxl/e. 
Fraud,  48. 


WORDS. 

"  Armed," 

621 

"  Become  the  eldest  son," 

796 

"  Cargo," 
"  Children," 

841 
669 

"  Die  without  isaue," 

759 

"  Eldest  son," 

796 

"  Foreign  bonds," 

694 

"  Issue," 

669 

"  Land," 

104fi4>/tf. 

"  Noxious  thing," 
"  Person  surviving," 
"  Residue," 

670 
775 
662 

"  Should  there  be  none  of  them 

snr- 

viving," 
"  Survivor," 

775 
775 

"  Unconditionally," 

48 

WRONGDOER. 
See  TiTLR,  287,  242  nxiiM. 
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A. 

Admiralty,  extent  of  master's  power  to  bind  owners  of  vessel,  XIX,  16. 
"  owner  ratifying,  bound,  XIX,  16. 

"  how  far  power  to  bind  at  home  port,  XIX,  16. 

^  when  master  and  when  owners  liable,  XIX,  16. 

'*  when  owners  tenants  in  common  and  not  partners,  XIX,  17. 

"  common  law  lien  for  repairs,  XIX,  17. 

See  JuiiMiction. 

Advene  possession,  none  ogainst  public,  XIX,  8. 

"  "  conveyance  of  lands  held  adversely,  void,  XIX,  43. 

See  Easements. 

Agreement    See  Parent  and  Child — Parol  Evidence — Specific  Perfarmanee, 

Air.    See  Easements. 

Appropriation  of  Payments.    See  Principal  and  Surety. 

Appurtenant.    See  Easements. 

Arbitration  and  Award.    See  Merger. 

Arrest,  whether  plaintiff  may  in  suit  on  foreign  judgment,  XIX,  649. 

Assault  and  Battery.    See  Self-defence. 

Assessment.    See  Tax. 

Attorneys,  lien  of,  XIX,  723. 

B. 

Bankruptcy,  U.  S.  statute  as  to  compositions,  XIX,  284. 

"  what  debts  extinguished  by  composition,  XIX,  284. 

**  debts  included  in  good  faith  which  did  not  exist,  XIX,  284. 

"  mistake  as  to  amount  of  debt,  XIX,  285. 

*^  if  proceeds  to  discharge  debt  barred  though  no  noti<Je  to  creditor 

unless  omission  fraudulent,  XIX,  285. 
"  on  whom  onus  of  showing  fraud,  XIX,  285. 

"  whether/rau^  may  be  shown  collaterally,  XIX,  285. 

"  when  debtor  relieved  on  motion,  XIX,  285. 

See  Merger. 

Bills  of  Exchange.    See  Protest. 

Bona  fide  Purchaser.    See  Easements. 

Boundaries,  of  states  on  ocean,  XIX,  184. 

"  where  arm  of  sea,  bay,  etc.,  XIX,  538. 

*'  where  can  see  from  one  shore  to  another,  etc.,  XIX,  68& 

c. 

Oanal  Company,  liability  to  persons  not  navigating,  XIX, •  275. 

Carrier.    See  Negligence. 

Chamber.    See  Water  and  Watercourses. 
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Ohamperty,  not  abolished  in  N.  Y.,  XIX,  48. 

^  conveyance  of  land  held  adversely,  void,  XIX,  48. 

Churches,  rights  of  holders  of  pews  in,  XIX,  565. 

Circuit  Court.    See  Jurudietion. 

City.    See  Municipal  CorporatioTis. 

Collateral,  negligence  in  not  collecting  notes  received  as  collateral,  XIX,  808. 
''         on&  holding  note  as,  dischargos  principal  debtor  pro  tanio  by  taking 
new  note,  XIX,  303. 

CoUiaion.    See  Sea. 

Consideration.    See  Fraudulent  Conveyances. 

Contempt,  one  to  whom  injunction  not  addressed  not  bound  to  obey  it, 
XIX.  697. 

"  though  a  partp  who  has  actual  notice  of,  bound  to  obey,  notwith- 
standing not  served,  XIX,  697. 

'*  to  make  valid  service  original  must  be  shown,  XIX,  697. 

"         liable  to  contempt  though  original  not  shown,  XIX,  697. 

^         after  service  must  control  sulx>rdinates,  XIX,  698. 

Contract.    See  Judgment. 

Contractor,  when  liable  to  third  person  for  perfonning  contract,  XIX,  275. 

See  Officers. 

Conversion.    See  TUU. 

Conveyance,  of  land  held  adversely,  void,  XIX,  48. 

See  Easements. 

Counterclaim.    See  Set-off. 

County.    See  Jurisdiction. 

Covenant.    See  JSIasements. 

Criminal  Law.    See  Jurisdiction. 


D. 

Damages,  from  overflow  of  privies,  etc.,  XIX,  7. 

See  JS^eeiflc  Performance. 

Debtor  and  Creditor.    See  principal  and  Surety. 

Disaffirmance,  what  necessary,  of  fraudulent  settlement,  XIX,  190. 
"  by  purchaser,  his  duty,  XIX,  252. 

'Discovery,  when  examination  of  person  of  party  may  be  ordered,  and  how, 

XIX.  617. 
^  effect  of  refusal  to  voluntarily  allow  second.  XIX,  617. 

"  witness  may  be  asked  to  pick  out  offender,  XIX,  618. 

'^  evidence  as  to  condition  of  prisoner's  hand  compulsorily  exhibited, 

XIX,  618. 
**  prisoner  compelled   to  be  examined  to  determine  if   pregnant, 

XIX,  olo. 
"  when  court  no  power  to  compel  exhibit  of  person,  XIX,  618. 

''  how  far  prosecuting  attorney  bound  to  exhibit  article  to  defendant, 

XIX,  618. 

Discretion,  how  far  court  will  control,  confided  in  trustee,  XIX,  131. 

'*  thouffh  statutory  or  contract  duty  to  act  under  supervisiin  of  an> 

other  has  no  right  to  so  exercise  discretion  as  not  to  act  at  all, 
XIX,  276. 

Divorce,  how  far  decree  may  be  changed  after  entry,  XIX,  227. 

Dower.    See  Fraudulent  Conveyances. 
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E. 

Sasements,  when  passes  as  an  appurtenant,  XIX,  289. 

"  rifflit  to  use  common  stairs,  XIX,  200. 

"  when  extinguished  by  repurchase,  XIX,  290. 

"  when  of  light  and  air  conveyed,  XIX,  290. 

'^  when  of  right  swinging  shutters,  XIX^  290. 

"  wlien  access  to  fire  escape  conveyed,  XIX,  290. 

**  no  right  to  light  or  atr  by  adverse  possession,  XIX,  200. 

"  when  none  passes  by  conveyance,  XIX,  290. 

'*  when  binds  grantor  to  allow  to  remain  so,  XIX,  290. 

*^  covenant  to  use  for  particular  purpose  or  in  particular  manner, 

XIX,  290. 

"  purchaser  with  notice  thereof,  XIX,  290. 

^  allowing  one  violation  does  not  estop  as  to  another,  XIX,  290. 

"  nor  change  of  character  of  neighborhood,  XlX,  290. 

Scclesiastical  Law,  rights  of  holders  of  pews,  XIX,  565. 

ZUection,  creditor  having  right  to  use  as  set-off  or  to  sue  when  oompelled  to 
elect,  XIX.  648. 
"  action  in  different  courts,  XIX,  648. 

See  Merger, 

Bndoner.    Qee  Merger. 

ZSquity,  unless  some  equity  when  remedy  before  surrogate  for  accounting, 
XIX,  720. 

ZSstoppel.    See  Easements — Parent  and  Child — Protest. 

Zividence,  on  question  whether  has  cause  of  action  may  show  owed  defendant 
and  made  no  claim,  XIX,.  341. 
"  when  examination  of  person  of  party  ordered,  XIX,  618. 

See  Discovery — Parol  Evidence — Specific  Performance, 

Bzamination  of  Person  of  Party.    See  IHscavery. 

Szecutors  and  AdministratorB,  how  far  court  will  control  discretion  confided 

in.  XIX,  131. 
^  ^  liability  upon  agreement  to  T>ay  after  death, 

.      XIX.  795.       , 

See  TVust  and  Trustees. 

fixtlngtdahment.    See  EasemenU—M&i'ger — New  Note. 

T. 

Federal  Oonrta.    See  Jurisdiction. 

Frand,  inducing  execution  of  paper,  when  may  be  shown,  XIX,  190. 
"       slight  evidence  to  overturn  insufficient,  XIX,  190. 
"       amount  of  evidence  required,  XIX,  190. 
*'       relation  of  physician  one  of  confidence,  XIX,  190. 
**       duty  of  party  setting  up  release  claimed  to  be  fraudulent,  XIX,  190. 

See  Bankruptcy.  » 

Frauds,  Statute  o^  when  paper  referred  to  so  as  to  make  part  of  agreement, 

XIX,  638. 

See  Parol  Evidence — Specific  Performance. 

Frandnlent  Oonveyanoea,  husband  paid  for  property,  took  title  in  wife,  and 

failed,  XIX.  704. 
**  '*  not  necessarily  fraudulent  as  to  existing  creditors, 

XIX,  794. 
^  "  purchaser  agreed  orally  to  pay  wife  certain  sum  for 

releasing  dower,  XIX,  794. 
^  **  seducer  conveyed  house  to  woman  in  consideration 

of  sufferings,  etc.,  XIX,  794. 
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Fraudulent  Oonveyances — coniintied. 

"  ,   '^  if  gift  executed,  immoralitj  immftterial,  XIX,  794. 

"  ''  liQw  mucli  husband  may  pay  wife  as  against  cred- 

itors for  releasing  dower,  XIX,  704. 

"  *^  husband  induced  wife  to  sign  release  in  exchange, 

and  took  title  for  land  received,  in  third  person, 
remedy  of  wife,  XIX,  795. 

"  *'  husband  gave  wife  note  for  support,  invalid,  XIX, 

795. 

"  '*  husband  gave  wife  note  to  return  to  him,  XIX,  795. 

tt  <(  agreeing  to  pay  wife  to  discontinue  divorce  and  to 

return  to  him,  XIX,  795. 

<<  <*  though  payable  after  his  death,  XIX,  795. 


G. 


Gift.    See  Fraiidtdent  Conveyances. 
Ouardian.    See  Parent  and  Child. 


H. 

Habeas  Oorpua.    See  Parent  and  ChUd. 

Highways,  duty  of  commissioner  in  draining,  XIX,  7. 

*^  overseer  changed  to  relieve  own  land  may  return  it,  XIX,  7. 

Homicide.    See  Self-defence, 
Hotel  Keeper,  who  is,  XIX,  266. 
Husband  and  Wife.    See  Fraudulent  Conwj/ancee— -Parent  and  ChUd. 


I. 

Identification.    See  Discovery, 

Illegal  Agreement.    See  Champerty^Fraudulent  Conveyances. 

Immoral  Consideration.    See  FraudtUent  Conveyances. 

Improvements.    See  Specific  Performance. 

Indorser.    See  Protest. 

Infant.    See  Parent  and  Child. 

Injunction.    See  Contempt. 

Innkeeper,  who  is,  XIX,  266. 

Insolvency.    See  Protest — Trust  and  Trustees. 

International  Law.    See  Jurisdiction. 


J. 

Joint  Debtor.    See  Merger. 

Joint  IiiabiUty.    See  Officers. 

Judgment,  whether  is  in  any  sense  a  contract,  XIX,  649. 

See  Merger. 

Jurisdiction,  service  on  non-resident  corporation,  XIX,  173. 
"  over  arms  of  the  sea,  XIX,  184. 

"  of  adjoining  country  over  sea,  XIX|  538. 

"  larceny  in  one  country,  goods  taken  to  another,  XIX,  638. 
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Jurisdiction — continued. 

'*  of  piracy  on  board  vessel  at  sea,  XIX,  538. 

"  roadstead  or  arm  of  sea,  XIX,  538. 

''  boundaries  over  arm  of  sea,  bay,  etc.,  XIX,  538. 

"  boundary  where  can  see  from  shore  to  shore,  XIX,  539. 

«  meaning  of  "high  seas,'*  XIX,  589. 

^  state  courts  have,  oifences  on  arms  of  sea,  etc.,  XIX,  539. 

**  shot  fired  from  one  vessel  kills  on  another,  XIX,  539. 

"  robbery  en  routes  goods  carried  to  another  county,  XIX,  539. 

**  for  receiving  stolen  property,  must  be  indicted  ifi  county  where 

received, ^IX,  539. 
**  locus  in  quo  formed  into  nevr  county,  XIX,  539. 


Knowledge.    Bee  Offlcers, 


L. 

**  Land,"  meaning  of  as  respects  taxation,  XIX,  104. 

Landlord  and  Tenant.    See  EoBemenU —  Water  and  Watercourns, 

Larceny,  stealing  goods  in  one  country  and  carrying  to  another,  XIX,  588. 
"         robbery  in  one  county  taken  to  another,  XIX,  539. 

See  Jurisdiction, 

Law  of  Nations,  jurisdiction  over  arms  of  sea,  XIX,  184. 

Lease.    See  Easements, 

Lien,'  on  vessel  for  repairs,  XIX,  17. 
"      whether  vendor's  extinguished  by  judgment,  XIX,  650. 

See  Attorneys, 
Light,    See  Easements, 

Limitations.    See  Spedfie  Performance. 


M. 

Maintenance,  not  abolished  in  New  York,  XIX,  43. 

^  conveyance  of  land  held  adversely,  void,  XIX,  48. 

Manslaughter.    See  Self-defence. 

Master  and  Servant.    See  Contempt. 

Master  of  Vessel.    See  Admiralty. 

Merger,  judgment  usually  merges  demand,  XIX,  647. 

"        principle  on  which  right  or  remedy  merged,  XIX,  647. 

"        if  once  extinguished  gone  for  ever,  XlX,  647. 

"        valid  award  extinguishes,  XIX,  647. 

"        judgment  against  one  partner  or  joint  contractor,  XIX,  647. 

"        creditor  took  note  of  each  for  his  share,  XIX,  648. 

*^       debtor  gave  one  an  usurious  mortgage  who  advanced  money,  and  firm 

debt  extinguished,  XIX,  648. 
^        creditor  having  election  to  sue  or  use  as  set-off,  XIX,  648. 
"        actions  in  different  courts,  XIX,  648. 
"        note  merged  it  cannot  be  set-off,  XIX,  648. 
"        must  remain  in  same  form  until  set-off,  XIX,  648. 
*'       indorser  paying  note  after  judgment  may  sue  on  it  or  use  as  set-off, 

XIX,  648. 
"       cases  where  judgment  did  not  prevent  set-off,  XIX,  649. 
^       whether  judgment  in  any  sense  a  contract,  XIX,  649. 

IQEng.  Rep.  312 
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Merger — c(m  tinued. 

'^        whether  plaintiff  may  arrest  on  foreign  judgment,  XIX,  649. 
*'        whether  bond  extinguishes  simple  contract  debt,  XIX,  649. 
*'        five  exceptions  to  rule  that  judgment  extinguishes  the  debt  stated  and 
illustrated,  XIX,  649. 
Miatake,  if  surety  payiS  without  knowledge  security  rendered  valaelesa  maj 
recover  back  pro  tanto,  XIX,  a04. 
See  Bankruptcy. 

Money  Paid.    See  Mistake. 

Mortgage,  when  grantee  assumes,  becomes  principal  debtor,  and  if  payment 
validly  extended,  mortgagor  discharged,  XIX,  302. 
''         so  where  building  burned  after  notice  by  mortgagor  to  mortgagee  to 
foreclose,  XIX,  303. 

Mtinlcipal  Oorporationa,  if  construct  street  over  lands  of  citizen,  liable  to  ojie 

injured  on,  XIX,  8. 
"  "  otherwise  as  to  sewer,  XIX,  8. 

*^  *^  city  constructed  gutter  so  carried  water  on  land  of 

individual,  XIX,  840. 
See  Officers — Sewers. 

Mnrder.    See  Self-dtfence. 

N. 

Negligence,  how  far  party  injured  bound  to  act  affirmatively,  XIX,  7. 

*'  carrier  bound  to  stop  reasonable  -  time  for  passenger  to  alight, 

XIX,  231. 
«  passenger  getting  off  cars  when  moving,  XIX,  231. 

*^  in  not  collecting  notes  received  as  collateral,  XIX,  803. 

*<  one  falling  through  trap  door,  XIX,  340-1. 

^        -  *<  laborer  gratuitously  went  on  board  vessel  and  fell  through  hatch- 

way, XIX,  341. 
^  may  show  owed  defendant  and  made  no  claim  for  injury,  XIX,  841. 

Bee  Municipal  Corporations — Officers — Water  and 
Watercourses. 

New  Note,  one  holding  note  as  collateral,  discharges  priiicipal  debtor  jprv  tamio 
by  taking  new  note,  XIX,  303. 

Non-Resident,  service  on,  XIX,  172. 

See  Ti'ust  and  Trustees. 

Notice,  direct  not  necessary,  XIX,  275. 

"       if  duty  to  know  must  inform  himself,  XIX,  .275. 
^       may  be  presumed  from  lapse  of  time,  XIX,  276. 

See  Bankruptcy — Easements — Officers— Principal  and 
Surety — Protest. 


o. 

Offloen,  individual  injured  by  neglect,  when  may  recover  against,  XIX,  275. 
''        superintendent  fire  department  did  not  remove  wall  and  fell  on  paaeer 

by.  XIX,  276. 
«         liability  of  contractor  to  individual,  XIX,  275. 
«         if  duty  ministerial,  XIX,  275. 

*^        liability  of  canal  company  to  persons  not  navigating,  XIX,  276. 
'*         corporation  maintaining  channel  liable  though  other  persons  bound  to 

maintain,  XIX,  275. 
'*        if  sovereignty  narrow  channel  bound  to  keep  open,  XIX,  275. 
'*        contract  made  by  state  enures  to  benefit  of  citizen,  XIX,  276. 
*'        liability  for  not  performing,  for  neglect  or  unakllf ulneas,  XIX,  275. 
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Offloem    continued. 

^        direct  notice  not  necessaiy,  XIX,  275. 
<<        if  duty  to  know,  must  inform  himself,  XIX,  275-6. 
^        notice  may  be  presumed  from  lapse  of  time,  XIX»  275. 
"        though  statutory  or  contract  duty  to  act  under  aupervition  of  another, 
has  no  right  to  so  exercise  discretion  as  not' to  act  to  all,  XIX,  276. 

Owner.    See  Tax, 

Ownenr  of  Vessela.    See  Admiralty. 


P. 

Parent  and  Ohild,  office  of  hapeas  carpus  as  to  custody,  XIX,  224 
•*  "  power  of  Court  of  Chancery  as  to,  XIX,  224. 

respect  paid  to  wishes  of  testator  in  regai:^  to,  XIX,  224 

who  appoiutecrguardian  of  child  on  contest,  XIX,  224. 

how  far  court  will  enforce  order  as  to,  XIX,  225. 

agreement  between  husband  and  wife  as  to,  XIX,  225. 

custody  where  wife  causelessly  deserts  husband,  XIX,  225, 
226. 

left  husband  for  cause,  XIX,  225. 

if  child  of  tender  years  usually  given  to  mother,  XIX,  225. 

when  child  allowed  to  choose  for  self,  XIX,  225. 

custody  g^ven  to  mother  on  divorce,  XIX,  225. 

husband  concluded  by  decree  of  divorce,  XIX,  226. 

when  mother,  to  whom  awarded,  may  appoint  testamentary 
guardian,  XIX,  226. 

mother  applied  to  modify  decree,  father  made  cross  motion  ; 
mother  dismissed  hers,  but  father's  granted,  XIX,  226. 

general  rule  father  entitled  to,  XIX,  226. 

when  father  or  mother. giving  child  to  third  person  cannot 
reclaim  it,  XIX,  226-7. 

courts  may  vary  decree  as  to  custody,  XIX,  227. 

notwithstanding  custody  given  to  mother,  father  must  sup- 
port in  Indiana,  XIX,  227. 
See  Specific  Performance^. 

Parol  Bvldenoe,  how  far  admissible  to  contradict  or  vary  receipt,  XIX,  189. 

*<  "  how  far  warranty  not  expressed  in  bill  of  sale  may  be  proved, 

XIX,  189. 

**  **  whether    admissible    in    WiKomin    to   show    suretyship, 

XIX.  301. 

"  "  wife  signed  release  of  dower,  grantee  agreed  ^  give  her  writ- 

ten agreement  to  pay  her  certain  sum  but  refused,  Qiay 
recover  on  parol  agreement,  XIX,  794. 

Partition.    See  Specific  Performance. 

Partnership,  when  owners  of  vessel  not  partners,  XIX,  17.  ^ 

^  when  demand  against  merged  by  judgment  against  one,  XIX,  647. 

See  Merger. 

Pa3rnient,  garnishee  paid  under  order  of  court,  XIX,  804. 

Performance.    See  Parol  Evidence — Specific  Performance.     • 

Pews,  rights  of  holders  of,  XIX,  565. 

Possession,  no  adverse  against  public,  XIX,  8. 

"  conveyance  of  land  held  adversely,  void,  XIX,  48. 

"  by  purchaser,  his  duty,  XIX,  253. 

Prescription,  cannot  be  acquired  against  public,  XIX,  8. 

Principal  and  Agent.    See  Admiralty — Contempt — 7\tle. 

Principal  and  Surety,  whether  parol  evidence  admissible   in  Wiscontin  to 
/  show  suretyship,  XIX,  801. 
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Principal  and  Surety — continued. 

"  "         extension  and  new  surety  where  fact  one  maker  suretj 

not  known,  XIX,  302. 
notified  parties  had  l)ecome  surety  as  between  them- 
selves, assented,  then  extended,  XIX,  302. 
grantt*e  assuming^  mortgage,  becomes  principal  debtor, 
mortgagor  discharged  if  time  of  payment  extended, 
XIX.  303. 
creditor  made  valid  agreement  to  extend,  XIX,  302. 
or  any  other  suspension,  XIX.  302. 
so    anything    subjecting    surety    to    increased    risk, 

XIX,  302. 
otherwise  if  agreement  invalid,  XIX,  802. 
consent  of  surety  prevents  release,  XIX,  302. 
creditor  got  judgments,  opened,  extended  time  to  an- 
swer discharges  ^irety,  XIX,  802. 
^  "         extension  of  one  i'talment  will  not  discharge  as  to 

others,  XIX,  802. 
merely  taking  mortgage  as  collateral,  payable  in  future, 

not  discharge,  XlX,  302. 
in  M^iscontdn  creditor  not  proceeding  after  notice,  does 

not  at  law  discharge  surety,  XIX,  303. 
otherwise  in  New  York,  XIX,  303. 
where    after    notice    to-  foreclose,    building    burned, 

XIX.  303. 
failure  to  seasonablv  collect  notes  received  as  collateral, 

XIX,  303. 
taking  new  note  in  place  of  collateral,  XIX,  803. 
when  withdrawal  of  execution  not  levied,  discbarges 

surety,  XIX,  303. 
when  not  by  stay,  given  by  statute,  XIX,  803. 
not  by  mere  stay  of  execution  after  levy,  XIX,  303. 
is  pro  tanto  if  goods  levied  on   released  by  creditor, 

XIX,  303. 
so  of  a  lien  on  real  estate,  XIX,  803. 
levy  dismissed  on  motion  of  principal  debtor,  XIX,  303. 
creditor  voluntarily  delayed  issuing  execution,  XIX,  303. 
remedy  of  surety  who  desires  debt  collected  in  Indiana, 
XIX,  303. 

"  "         debtor  gave  second  surety  money  to  pay  debtor,  and 

second  surety  may  otherwise  appropriate  the  money. 
XIX,  804. 
"  "         otherwise  if  second  surety  promises  first  to  so  pay, 

XIX,  304 
"  "         creditor  surrendering  security  surety  discharged  jpro 

taiito,  XIX,  304. 
"  **         so  of  agreement  by  which  security  rendered  valueless, 

XIX.  304. 
"  "         garnishee  paying  under  order  of  court,  XIX,  304. 

"  "         how  far  discharge  of  one  surety  operates  to  discharge 

another,  XIX,  304. 
Protest,  insolvency  of  maker  does  not  excuse,  XIX,  293. 

"       when  promise  to  pay  after  due  waiver  of,  XIX,  293. 

"       taking  security  by  indorser  no  waiver  of,  XIX,  293. 

«       even  if  taken  after  maturity,  XIX,  293. 

"       proposing  to  pay  part  and  renew  for  balance  not  waiver,  XIX,  294. 

"       holder  left  more  than  twenty-four  hours  for  drawee  to  consider, 

whether  must  notify  drawer  thereof,  XIX,  294. 
"       held  was  not  botuid  peremptorily  to  present,  XIX,  294. 

Publio  Officers.    See  Officers, 
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R. 

Railway  Company.    See  Negligence. 

Ratification.    See  Admiralty — Trust  and  Trustees. 

'*  Real  Estate,^'  meaning  of  as  respects  taxation,  XIX,  104. 

See  Tax. 

Receipt.    See  Fraud — Parol  Evidence — Trust  and  Trustees.  * 

Receiving  Stolen  Gooda,  must  be  indicted  for  in  countj  where  recovered, 

XIX,  539. 
Release.    See  Fraud — Parol  Eoidence — Trust  and  Trustees. 

Res  Adjudicata.    See  Parent  and  Child. 

Rescission^  liow  much  necessary  against  a  fraadalent  settlement,  XIX,  190. 


s. 

• 

Sale.    See  THtle — Warranty. 

Sea,  jarisdiction  over  arms  of,  XIX,  184. 

See  Boundaries — Jurisdiction. 

Self-defence,  one  who  brings  on  fight  cannot  avail  himself  of  right  of,  XIX, 

625. 
'*  killing  in  fair  fight,  manslaughter ;  murder  if  unfair  advantage 

taken,  XIX,  636. 
^  one  attacking  with  deadly  weapon  mast  show  by  conduct  has 

abandoned  contest,  before  can  avail  himself  of  right  of  self- 
defence,  XIX,  626. 
**  is  murder  if  kills  while  engaged  in  conflict  under  mutual  under- 

standing,  XIX,  626. 
^  offence  for  two  persons  to  lock  themselves  in  room  to  fight,  XIX, 

626. 
Service,  on  non-resident  corporation,  XIX,  172. 

See  Contempt. 
Bet-o£  creditor  having  right  to  use  as,  or  to  sue  when  compelled  to  elect,  XIX, 
648. 
"       actions  in  different  courts,  XIX,  648. 

See  Merger.  • 

Settlement.    See  Trust  and  IVustees. 

Sewer,  liability  of  city  for  damage  by,  XIX,  8. 

"        causing  water  to  be  discharged  on  lauds  of  citizen,  XIX,  8. 

"        gutter  insuilicient,  XIX,  8. 

"        on  private  property,  liability  of  city,  XIX,  8. 

"        could  not  assess  benefits,  XIX,  8. 

See  Municipal  Corporations. 
Ships  an4  Vessels.    See  Jurisdiction. 

Sovereignty,  jurisdiction  over  arms  of  sea,  XIX,  184. 

See  Jurisdiction. 
Specific  Performance,  of  agreement  by  father  to  give  son  farm  if  would  enter 

and  improve  it,  XIX,  683. 
"  "  but  agreement  must  be  clearly  proven,  XIX,  688. 

^  "  and  must  show  plaintiff  performed  and  will  sustain 

injury  ^^ithout,  XIX,  683. 
'*  "  if  not  allowed  on  partition  son  allowed  for  improve- 

ments, XIX,  683. 
"  ''  when  statute  of  limitations  runs  against  suit  for,  bj 

son,  XIX,  683. 
State  Courts.    See  Jurisdiction. 

States,  lines  of,  how  determined,  XIX,  184. 
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Bubrogation.    See  Principal  and  Surety. 

Surrogate,  unless  some  equity  remedy  agninst  executor  or  administrator  before 
surrogate  for  accounting,  aIX,  720. 


T. 

Ta^«om  Keeper,  who  is,  XIX,  266.  • 

Tax,  occupier  may  be  taxed  though  fee  in  another,  XIX,  104. 
^     right  to  wharfage  passes  under  tax  sale,  XIX,  104. 

Tenants  in  Common,  owners  of  vessel  are,  XIX,  17. 

"  '*  what  misappropriation  of  purchafie  price  and  not  of 

trust  funds,  XIX,  720. 
Tender.    See  XHsafflrmance.  * 

Title,  one  purchasing  from  thief  and  selling  in  good  faith  guilty  of  conrersion, 
XIX,  242. 
''      not  necessary  wrongdoer  to  know  is  such,  or  that  property  should  be  de- 
manded, XIX,  242. 
**      one  cannot  transfer  title  unless  clothed  with  apparent  title,  XIX,  243. 
t<      one  sold,  as  principal,  bought  as  agent  of  purchaser;  latter  liable  to 
«         seller  for  property,  XIX,  242. 

"      one  baying  in  good  faith  from  fraudulent  purchase^,  XIX,  242. 

See  Tax, 

Trespass^   See  Title. 

Trespasser,  when  owner  not  liable  to  if  injured,  XIX,  841. 

Trover.    See  Title. 

Trust.    See  Fraudulent  Conveyances. 

Trusts  and  Trustees,  how  far  court  will  control  discretion  confided  in,  XIX,  181. 
*^  ^         relationship  of  physician  one  of  confidence  and  must  act 

bona  fide  in  advising  settlement,  XiX,  190. 
.  ^  t'  trust  funds  may  be  followed  in  whatever  shape  invested, 

XIX,  719. 
even  though  trustee  or  sureties  solvent,  XIX,  719. 
but  possession  of  trust  funds  and  the  application  must  be 

distinctly  shown,  XIX,  720. 
what  not  sufficient  tracing,  XIX,  720. 
cestui  que  trust  with  notice  may  ratify,  XIX,  720. 
what  misappropriation  of  purchase  price,  and  not  invest- 
ment, of  trust  funds,  XIX,  720. 
"  court  may  direct  proceeds  of  trust  property  to  be  conveyed 

to  referee  and  sold  by  him  and  cestui  que  trust  indemni- 
fied thereout,  XIX,  720. 
**         proceeding  where  party  holding  legal  title  non-resident, 

XIX,  720. 
**         unless  some  equity  remedy  for  accounting  before  surro- 
gate, XIX,  720. 


U. 

« 

United  States  Courts.    See  Jurisdiction. 
Usury.    See  Merger. 

V. 

Vendor  and  Vendee.    See  Title-^Warranty. 
Vendor's  Lien.    See  Lien^- Merger, 
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Venue.    See  JurUdiction — Larceny—Recevoing  Stolen  Property. 
Vessels.    See  Admiralty^Jurisdiction, 

W. 

Waiver.    See  Protett. 

Warranty,  implied  on  execntory  contract  of  sale,  XIX,  253. 

"  after  sale  arid  delivery,  void,  XIX,  252. 

**  difference  between  express  and  implied,  XIX,  252. 

"  duty  of  buyer  to  iuspect  at  place  of  delivery,  XIX,  252. 

^  on  sale  by  sample,  XIX,  252. 

^  sale  for  specific  purpose,  XIX,  252. 

*^  duty  of  purchaser  on  rescission,  XIX,  252. 

"  by  manufacturer,  XIX,  252. 

"  character  of  warranty  by,  XIX,  252-3. 

Water  and  Watercourses,  right,  where  injured  by  percolation,  XIX,  6. 

*'  ^  pond  formed  from  building  house,  XIX,  6. 

"  "  injury  from  water  from  roof,  XIX,  7. 

"  "  how  far  party  injured  bound  to  prevent  injury, 

XIX.  7. 

"  "  injury  from  overflow,  drains,  privies,  etc.,  XIX,  7. 

"  "if  improperly  accumulates,  no  defence,  did  all  could 

to  carry  off,  XIX,  7. 

"  **  damages,  loss  rent,  injury  to  premises,  etc.,  XIX,  7. 

"  **  duty  of  commissioners  in  draining,  XIX,  7. 

**  ''if  overseer  changes,  to  benefit  own  land,  may  re- 

turn it,  XIX,  7. 

'^  **  prescriptive  right  cannot  be  acquired  against  pub< 

lie,  XIX,  8. 

"  "  liability  of  city,  damage  by  sewer,  XIX,  8. 

**  *^  causing  wate^  to  be  discharged  on  lands  of  citizen, 

XIX.  8. 

"  «  gutter  insufficient,  XIX,  8. 

^  ''  city  made  drain  over  land  of  citizen,  XIX,  8. 

**  ''  cannot  assess  benefit,  XIX,  8. 

"  "  injury  on  street  over  private  lands.XIX,  8. 

"  "  injury  from  surface  water,  XIX,  840. 

'^  ''  not  preventing  surface  water  from  accumulating, 

XIX,  840. 

**  **  railway  track  prevented  water  from  flowing  as 

formerly,  XIX.  340. 

<<  **  city  constructing  gutter  so,  carried  water  on  lands 

of  individual.  XIX,  340. 

"  "     ^      water  leaking  from  pipe  above,  XIX,  840. 

**  '^  tenant  having  access  to  pipe  neglected  to  turn  it 

off,  so  froze,  XIX,  840. 

'^  *'  clause  in  lease  exempting  landlord  from  liability, 

XIX,  340. 

**  ''  landlord  not  keep  roof  repaired,  and  tenant's  prop- 

erty damaged,  XIX,  840. 

Words,  '*  High  Seas,"  XIX.  539. 

«       "  Real  Estate,"  XIX,  104. 

Wrongdoer.    See  0ffleer9— Title. 
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